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Ward,  see  Guardian  and  Ward,  Title  47. 
Weighers,  see  Public  Weighers,  Title  82. 

98.  Weights  and  Measures 4848-4856: 

Wipe,  see  Husband  and  Wipe,  Title  60. 

99.  Wills 4857-4875 

Also  see  Estates  op  Decedents,  Title  37,  Ch.  5. 

99a.  Wool  Growing  Interests '. 4876a,  §§  1-14 

100.  Wrecks 4877-4891 

Oh.  1.    Op  Wreck-Masters,  4877-4886. 
"    2.    Op  Cotton  Salvage,  4886-4891. 

Final  Title.    General  Provisions §§  2-2$ 

APPENDIX:  Repealed  Land  Laws;  Laws  Concerning  the  Public  Debt; 
Report  of  Commissioners  and  Amendments  since;  Table 
of  Acts  Passed  since  R.  S.  1879,  showing  where  each 
Unrepealed  Chapter  or  Section  is  placed  in  this  work. 
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TITLE  51. -INJUNCTION, 


2873. 


Art. 

2874. 

2875. 

2876. 
2877. 

2878. 
2879. 
2880. 
2881. 


2884. 


Writs  of  inltmction  granted,  when. 

Ko  injanctloii  against  a  judgment,  ex- 
cept, etc. 

Injunction  to  stay  execution  witliin 
twelve  months,  unless,  etc. 

Injunction  granted  on  sworn  petition. 

Judge's >tat  to  be  indorsed  on  petition. 

Notice  to  the  opposite  party,  when. 

Petition  to  be  filed  and  cause  docketed. 

Writs,  where  returnable. 

The  bond  for  injunction. 

Clerk  to  issue  the  writ. 

The  writ  and  its  requisites. 

Writs  may  issue  to  different  counties. 

Writs,  to  whom  delivered. 

Service  and  return  of  writ. 


Art. 

2887, 


2890. 
2891. 
2892. 


2894. 
2S95. 
2896. 
2897. 


Duty  of  defendant  upon  service  of  the 

writ. 
Injunctions  restrain  attorneys,  etc.,  as 

well  as  the  party 
Citation  to  issue  to  defendants 
The  answer. 

Dissolution  in  term  time  or  vacation. 
Refunding  bond  on  dissolution. 
Judgment  on  such  bond. 
Damages  for  delay. 
Disobedience  a  contempt. 
Procedure  in  case  of  disol)edience. 
Persons  guilty  to  be  imprisoned. 
Greneral  principles  of  equity  applicable, 

when. 


Abt.  2873.  Writs  of,  granted^  when.  Judges  of  the  district  and 
coanty  courts  may,  either  in  term  time  or  vacation,  grant  writs  of  injunction, 
returnable  to  said  courts,  in  the  following  cases : 

1.  Where  it  shall  appear  that  the  party  applying  for  such  writ  is  entitled 
to  the  relief  demanded,  and  such  relief  or  any  part  thereof  requires  the  re- 
straint of  some  act  prejudicial  to  the  applicant. 

2.  Where,  pending  litigation,  it  shall  be  made  to  appear  that  a  party  is 
doing  some  act  respecting  the  subject  of  litigation,  or  threatens,  or  is  about 
to  do  some  act,  or  is  procuring  or  suffering  the  same  to  be  done  in  violation 
of  the  rights  of  the  applicant,  which  apt  would  tend  to  render  judgment  inef- 
fectual. 

8.  In  all  other  cases  where  the  applicant  for  such  writ  may  show  himself 
entitled  thereto  under  the  principles  of  equity.     [Const.  Art.  5,  §§  8,  16.] 

(1)  The  district  court  has  power  to  Issue  writs  of  injunction  in  cases  in  which  a  court  of 
•chancery,  under  the  rules  of  equity,  have  power  to  issue  them,  and  without  reference  to  the 
amount  involved.  Anderson  County  y.  Kennedy,  68  T.  616;  D^  v.  Chambers,  62  T.  190: 
<}hambers  v.  Cannon,  62  T.  293;  Stein  v.Frieberg,  64  T.  271.  The  court  having  acquired 
jurisdiction,  can  adjudicate  all  the  issues  in  the  case.  Willis  v.  Gordon,  22  T.  243;  Witt  v. 
Kaufman,  25  T.  Sup.  3S4;  Stein  v.  Frieberg,  64  T.  271. 

(2)  Where  the  district  court  has  obuined  jurisdiction  by  reason  of  an  injunction  sued  out 
to  restrain  the  sale  of  property  levied  under  executiou,  it  rightfully  retains  the  cause  for  the 
purpose  of  decreeing  damages  for  detention  of  property  by  the  officer  and  plaintiff  in  execu- 
tion.   Chambers  v.  Cannon,  62  T.  293. 

(3)  Where  a  defendant  in  a  judipnent  obtains  an  injunction  restraining  its  execution  on 
the  ground  that  the  judgment  is  void,  the  court  will  retain  jurisdiction  ana  render  judgment 
on  uie  original  cause  of  action,  if  the  plaintijtf  in  execution  is  legally  entitled  to  it  on  the 
meriu.  Witt  v.  Kaufman,  25  T.  Sup.  884;  Willis  v,  Gordon,  22  T.  241 :  Bourke  v.  Yanderlip, 
22  T.  221;  Masterson  v.  Ashcom,  54  T.  824;  Hale  v.  McComas,  59  T.  484;  Stein  v.  Frieberg, 
'WT.271. 

(4)  When  an  injunction  is  issned  to  restrain  the  collection  of  a  judgment  rendered  by  a 
jnstice  of  the  peace  on  the  ground  of  fraud,  and  because  the  judgment  was  dormant,  the  dis- 
trict court  has  power  to  inquire  whether  the  sum  for  which  the  judgment  was  rendered  is 
still  due,  and  if  so  to  render  a  judgment  against  the  plaintifl  in  the  injunction  suit  for  the 
amount.  In  such  a  proceeding,  when  it  is  shown  that  the  judgment  has  not  been  paid,  the  in- 
junction should  be  dissolved.  The  only  ground  for  not  issuing  execution  on  a  dormant  judg- 
ment being  the  legal  presumption  of  its  payment,  when  this  presumption  ceases,  to  perpet- 
uate the  injunction  would  be  in  fact  to  violate  the  rule  which  denies  the  right,  unless  irrepar- 
able injury  would  result  from  its  being  refused.  Seymour  v.  Hill,  67  T.  885;  citing  Watson 
V.  Newsham,  17  T.  437;  North  v.  Swing,  24  T.  193;  which  are  distinguished. 

QSi)  The  authority  of  the  county  court  and  the  judges  thereof  to  issue  a  writ  of  injunction  is 
limited  to  cases  where  the  writ  is  necessary  to  the  enforcement  of  the  jurisdiction  of  the 
court,  and  such  writ  cannot  be  issued  in  a  case  within  the  jurisdiction  of  a  justice  of  the  peace. 
Carlile  v.  Coffe,  59  T.  891  (see  Moody  v.  Cox,  54  T.  492)j  McMahan  v.  Dennis,  1  App.  C.  C. 
{  1209;  Grantv.  QuinseU,  1  App.  C.  C.  §  733;  Lacki^  v.  Bramlett,  1  App.  C.  C.  §  1129;  Fitz- 
patHck  V.  Small,  1  App.  C.  C.  §  1140;  Wheeler  A  Wilson  v,  Collins,  1  App.  C.  C.  §  132;  Graves 
V.  Fry,  1  App.  C.  C.  1 134;  Bowser  v.  Willett,  1  App.  C.  C.  §  401;  Hockersmith  v.  Long,  1 
App.  C.  C.  S  554;  Umdenstock  v.  McKellar,  1  App.  C.  C.  §  567. 


(2— Tex.  Stat.,  Vol.  H.) 
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(6)  In  Brown  v.  Young,  1  App.  C.  C.  §  1240,  it  was  held  that  where  the  judgment  of  the 
juBtiee-s  court  was  for  $100  damaffes,  with  au  alternative  judgment  for  gooas  or  theu*  value, 
8242,  and  an  injunction  was  applied  for  to  restrain  the  sale  of  the  goods,  the  value  of  the 
goods  was  the  amount  in  controversy.  In  Wheeler  &  Wilson  Mfg.  Co.  v.  Whitener,  2  App. 
0.  C.  §  15,  the  judgment  in  the  justice's  court  was  for  $125,  upon  which  execution  was  issued 
and  levied  on  property  of  the  value  of  9400.  Held,  on  an  application  for  an  injunction  en- 
joining the  enforcement  of  the  judgment  and  execution,  that  the  ^^amount  in  controversy'* 
was  the  amount  of  the  judgment.    And  see  Anderson  v.  Larremore,  1  App.  C.  C.  §  947. 

(7)  The  county  couit  may  issue  the  writ  whenever  its  appellate  jurisdiction  has  attached, 
and  the  writ  is  necessary  for  its  enforcement.    Fitzpatrick  v.  Small,  1  App.  C.  C.  §  1140. 

(S)  The  county  judge  of  one  county  may  issue  a  writ  returnable  to  the  county  court  of 
another  county.    George  v.  Dyer,  1  App.  C.  C.  §  780. 

Art.  2874.    None  against  a  judgment,  except,  etc.    No  injunction 

shnll  be  gnmted  to  stay  any  judgment  or  proceedings  at  law,  except  so  much 

of  the  recovery  or  cause  of  action  as  the  complainant  shall  in  his  petition  show 

himself  equitably  entitled  to  be  relieved  against,  and  so  much  as  will  cover  the 

costs.     [Act  May  13,  1846;   1  Leg.  p.  363;  P.  D.  3930.] 

(1)  A  party  cannot  restrain  hy  injunction  the  execution  of  judgment  on  the  ground  that  it 
is  uujust,  unless  he  shows  that  he  had  a  meritorious  defense,  and  had  used  dill^i^ence  to  pre- 
sent ic,  and  was  prevented  by  the  fraud,  accident,  or  acts  of  the  opposite  party,  whoUy 
unaffected  by  any  fault  or  negligence  of  his  own.  Jordan  v.  Corley,  42  T.  284;  Crawford  v. 
Wlngtteld,  25  T.  414;  Nevlns  v.  McKee,  61  T.  412;  Contreras  v.  Haynes,  61  T.  104;  Morris  v. 
Edwards,  62  T.  205;  Ratto  v.  I^vy,  63  T.  278;  Clegg  v.  Darragh,63  T.  357;  Harn  v.  Phelps,  65 
T.  692 ;  Harrison  v.  Crumb,  1  App.  C.  C.  §  991 ;  Bullard  v.  Wliite,  2  App.  C.  C.  §  286 ;  Byars  v. 
Justin,  2  App.  C.  C  §  686. 

Art.  2875.  Injunction  to  stay  execution  within  twelve  months^ 
unless^  etc.  No  injunction  to  stay  au  execution  upon  any  valid  and  sub- 
sistino^  judgment  shall  be  granted  after  the  expiration  of  one  year  from  the 
rendition  of  such  judgment,  unless  it  be  made  to  appear  that  an  application 
for  such  injunction  has  been  delayed  in  consequence  of  the  fi-aud  or  false 
promises  of  the  plaintiff  in  the  judgment,  practiced  or  made  at  the  time  of  or 
after  rendition  of  such  judgment,  or  unless  for  some  equitable  matter  or  de- 
fense arising  after  the  rendition  of  such  judgment.  If  it  be  made  to  appear 
that  the  applicant  was  absent  from  the  state  at  the  time  such  judgment  was 
rendered,  and  was  unable  to  apply  for  such  writ  within  the  time  aforesaid,  such 
injunction  may  be  granted  at  any  time  within  two  years  from  the  date  of  the 
rendition  of  the  judgment.     [Act  May  13,  1846;  1  Leg.  p.  363;  P.  D.  3931.] 

(1)  Cook  V.  Baldridge,  39  T.  250;  Nichols  v.  Snow,  42  T.  72:  Miller  v.  Clements,  64  T.  351 : 
Hayes  v.  Bass,  1  App.  C.  C.  §  16.  Tlie  limitation  does  not  apply  when  the  injunction  is  aslted 
for  on  account  of  matter  arising  subsequent  to  the  judgment.  Easley  v.  Bledsoe,  59  T.  488; 
Clegg  V.  Varnell,  18  T.  294;  Harrison  v.  Crumb,  1  App.  C.  C.  §  993.  And  when  a  judgment 
is  void  its  enforcement  can  be  enjoined  at  any  tim^.  Cooke  v.  Bumham,  32  T.  129;  Fox  v. 
Woods,  34  T.  220;  McGar  v.  Nixon,  36  T.  289;  Thompson  v.  Bohannon,  38  T.  241.  An  agree- 
ment to  stay  execution  in  a  case  does  not  take  it  out  of  the  statute.  Pillow  v.  Thompson. 
20 T.  206. 

Art.  2876.    Granted  on  sworn  petition.    No  writ  of  injunction  shall 

be  granted  unless  the  applicant  therefor  shall  present  his  petition  to  the  judge, 

verified  by  his  affidavit  taken  before  some  officer  authorized  to  administer 

oaths,  and  containing  a  plain  and*  intelligible  statement  of  the  grounds  for 

such  relief.     [Act  May  13,  1846;  1  Leg.  p.  363  ;  P.  D.  3929.] 

(1)  Several  creditors  may  join  In  a  petition  when  they  have  similar  rights  with  respect  to 
the  property  of  their  debtor.  Orr  v.  Moore,  1  App.  C.  C.  §  688.  And  so  several  tax- payers 
may  join  to  restrain  the  collection  of  a  tax.  Girardin  v.  Dean,  49  T.  243 ;  Carlile  v.  Eldridge, 
1  App.  O.  O.  §  986.  And  the  amount  in  controversy  is  determined  by  the  aggregate  amountof 
taxes  of  all  the  parties.    Carlile  v.  Eldridge,  1  App.  C.  C.  §  9S6. 

(2^  The  petition  must  state  all  the  material  and  essential  elements  entitling  the  party  to 
relief,  and  negativing  every  reasonable  inference  arising  upon  the  facts  so  stated,  that  the 
parry  might  not,  under  other  pertinent  supposable  facts,  be  entitled  to  relief.  Gillis  v.  Ro- 
senhaimer,  64T.  246;  Moody  v.  Cox,  64  T.  492;  Martin  v.  Sykes,  25  T.  Sup.  197;  Carter  v. 
Griffin,  32  T.  212;  Smith  v.  Frederick,  32  T.  256;  Harrison  v.  Crumb,  1  App.  C.  C.  §  992. 

(3)  An  injury  is  said  to  be  **irreparable"  when  it  is  of  such  a  nature  that  it  cannot  be 
adequately  compensated  in  damages  by  any  certain  pecuniary  standard.  Byars  v.  Justin,  2 
App.  C.  C.  §  690;  and  see  Caruthers  v.  Harnett,  67  T.  127. 

18 


Digitized  by 


GoogI( 


T.  51.]  INJUNCTION.  2876. 

(4)  An  injunction  will  not  bo  granted  when  a  party  has  a  full  and  complete  remedy  at  law. 
Lopez  V.  Rodrigues,  3  App.  C.  C.  §  113;  Bay  less  v.  Alston,  1  App.  O.  C.  §  1031 ;  I.  &  G.  N. 
B.  B.  Co.  T.  Malone,  1  App.  C.  0.  §  234.  An  injunction  will  not  be  issued  to  restrain  the  sale 
of  land  under  an  execution,  when  Uie  title  of  the  owner  is  not  jeopardized  b^  the  threatened 
sale.  Furinton  v.  Davis,  66  T.  455.  When  a  third  pereon  is  indebted  to  the  judgment  debtor, 
or  hH8  in  bis  possession  property  or  effects  of  the  debtor,  the  law  in  general  anords  an  ad- 
equate remedy  by  garnishment.  When  the  right  to  recover  is  embarrased  by  questions  grow- 
ing out  of  trusts,  fraudulent  conspii*acy,  and  the  like,  a  proceeding  in  equity  affords  a  more 
appropriate  remedy.  G.,  H.  &  S.  A.  R.  R.  Co.  v.  Hume,  59  T.  47;  citing  G.,  H.  &  S.  A.  R.  R. 
Co.  V.  McDonald,  53  T.  610;  G.,  H.  &  S.  A.  R.  R.  Co.  v.  Butler,  56  T.  506. 

(5)  A  petition  or  answer  not  verified,  will  authorize  the  admission  of  evidence  on  final 
hearing.  Eccles  v.  Daniels,  16  T.  136;  Edrington  v.  AUsbrooks,  21  T.  186;  Pullen  v.  Baker, 
41  T.  419;  Hamblen  y.  Knight,  60  T.  36. 

(6)  Injunctiong  granted  tn  certain  cases.  Injunctions  have  been  granted  in  the  follow- 
ing cases :  To  restrain  the  removal  of  a  division  fence.  Scripture  v.  Kent,  1  App.  C.  C. 
f  1057.  To  restrain  the  f mudulent  transfer  of  property  by  a  debtor  pending  a  suit  against 
him  for  the  recovery  of  the  debt.    Washington  County  v.  Schulz,  63  T.  32.    To  restrain  one 

Sarty  from  harrassinganother  by  successive  suits  upon  the  same  cause  of  action.  Cannon  v. 
[endrick,  5  T.  839.  To  restrain  the  enforcement  of  a  void  judgment.  Glass  v.  Smith,  66  T. 
54S;  citing  Smith  v.  DeWeese,  41  T.  595;  Cooke  v.  Bumham,  32  T.  129;  Chambers  v.  Hodges, 
23  T.  110;  Byars  v.  Justin,  2  App.  C.  C.  §  686.  To  restrain  the  execution  of  a  judgment  void 
for  want  of  jurisdiction,  on  application  of  the  creditors  of  an  insolvent  debtor  who  had 
brought  suit  on  their  claims.  Orr  v.  Moore,  1  App.  C.  C.  §  589.  To  restrain  the  execution  of 
a  judgment  rendered  against  a  bankrupt  pending  proceedings  and  before  final  discharge; 
otherwise  when  the  discharge  was  granted  before  judgment.  Easley  v.  Bledsoe,  59  T.  4S8; 
Miller  V.  Clements,  54  T.  351 ;  Coffee  v.  Ball,  49  T.  16.  To  restrain  the  collection  of  a  judg- 
ment when  a  payment  was  made  after  the  commencement  of  the  suit,  with  an  agreement  that 
it  should  be  credited,  and  the  credit  was  not  given.  Dickenson  v.  McDermott,  13  T.  248; 
Clow  V.  Merritt,  15  T.  134.  To  restrain  the  collection  of  a  judgment  on  a  note  given  for  the 
purchase  of  land  sold  at  administi-ator's  sale,  the  administrator  having  represented  that  the 
land  belonged  to  his  deceased  Intestate  by  virtue  of  the  location  of  part  of  her  headright  cer- 
tificate upon  it,  when  it  was  in  fact  covered  by  an  older  survey,  and  the  certificate  was  floated 
after  the  sale.  Coombs  v.  Lane,  17  T.  280.  To  restrain  the  execution  of  a  judgment  of  the 
district  court  against  an  administrator  and  heirs,  ordering  the  sale  of  the  land  for  the  pay* 
ment  of  the  purchase  monev,  the  proper  remedy  of  the  vendor  being  in  the  county  court. 
Cunningham  v.  Taylor,  20  T.  126.  To  restrain  an  execution  on  a  judgment,  the  record  of 
which  had  been  destroyed  and  not  renewed  by  substitution,  but  in  such  a  case  the  defendant 
may  obtain  a  renewal  of  the  record  by  substitution,  he  being  taxed  with  the  costs  of  the  suit. 
Cyrus  V.  Hicks,  20  T.  483.  To  restrain  the  sale  of  land  under  an  execution  from  the  district 
court,  the  judgment  being  less  than  0200,  on  the  ground  that  the  judge  by  whom  the  juds^- 
ment  was  rendered  was  not  in  fact  judge.  Walker  v.  McMaster,  48  T.  213.  To  restrain  the 
enforcement  of  an  execution  on  a  dormant  judgment.  North  v.  Swing,  24  T.  193;  Jordan  v. 
Corley,  42  T.  284;  Gabel  v.  McMahan,  1  App.  C.  C.  §  717;  but  in  such  a  case  the  judgment 
may  be  pleaded  in  reconvention.  Oldham  v.  Erhart,  18  T.  147;  Trevino  v.  Stillman,  48  T. 
561 .  To  restrain  an  execution  for  an  amount  greater  than  their  bond,  against  the  sureties  on 
a  replevin  bond.  Miles  v.  Davis,  36  T.  690.  To  enjoin  an  execution  when  the  plaintiff  is 
dead.  Dalley  v.  Wynn,  33  T.  614.  To  restrain  and  set  aside  a  judgment  obtained  by  fraud. 
Park  V.  Casey,  35  T.  536.  To  restrain  an  execution  when  judgment  has  been  rendered  by 
collasion  to  the  injury  of  third  parties.  Hardy  y.  Broaddus,  35  T.  668 ;  Mayes  v.  Woodall, 
35  T.  687.  To  restrain  the  sale  under  execution  of  exempt  personal  property.  Dearborn  v. 
Phillips,  21  T.  449;  Nichols  v.  Claiborne,  39  T.  363;  Alexander  v.  Holt,  59  T.  205;  Stein  v. 
Frieberg,  W  T.  271;  Wlthee  v.  Brown,  1  App.  C.  C.  §  544.  To  restrain  sale  under  execution 
of  property  subject  to  landlord's  lien.  Click  v.  Stewart,  36  T.  280.  To  restrain  the  sale  of 
partnership  property  to  satisfy  the  separate  debt  of  one  of  the  partners  who,  it  was  alleged, 
had  no  Interest  in  the  goods.  Brown  v.  Young,  1  App.  C.  C.  §  1240.  To  restrain  the  sale  of 
mortgaged  property  purchased  by  a  creditor  of  the  mortgagor  at  his  execution  sale,  under  a 
ludgment  to  which  the  mortgagee  was  not  a  party,  the  latter  having  brought  suit  to  foreclose 
bis  lien  against  the  mortgagor  and  creditor.  Davis  v.  Diamond,  1  App.  C.  C.  §  590;  see 
Georfl^e  v.  Dyer,  1  App.  C.  C.  §  782.  To  restrain  a  road  overseer  from  opening  or  working  a 
road  laid  out  and  established  through  a  farm  and  its  improvements,  without  the  requirements 
of  the  law  in  such  cases  having  been  complied  with  (Floyd  v.  Turner,  23  T,  292) ;  but  an  in- 
junction was  refused  where  it  was  applied  for,  on  the  ground  that  the  commissioners  had  not 
awarded  sufficient  damages  to  the  plaintiff.  Duer  v.  Police  Court  of  Austin  City,  34  T.  283. 
An  injunction  was  granted  upon  the  application  of  the  surety  upon  a  delivery  bond,  to  re- 
strain an  execution  against  him,  upon  the  ground  that  the  judgment  creditor  had  taken  out 
execution  lu^nst  the  principal  in  the  judgment,  and  then  waived  it  and  had  it  returned  uh- 
satisfled.  Jenkins  v.  McNeese,  34  T.  189;  Parker  v.  Nations,  33  T.  210.  To  restrain  the  ex- 
ecution  of  a  writ  of  possession  against  one  not  a  party  to  the  proceeding  in  which  the  judg- 
ment was  rendered.  Jeffus  v.  Allen,  56  T.  195.  An  injunction  was  granted  to  restrain  the 
negotiation  and  collection  of  promissory  notes  given  for  the  purchase  of  lands,  on  the  ground 
of  want  of  title  in  the  vendor,  and  that  there  was  a  valid,  subsisting  and  outstanding  title  in 
another,  upon  which  suit  had  been  instituted  against  complainant:  that,  at  the  time  of  the 
porchasei  tbe  defendant  falsely  represented  to  the  plaintiff  that  the  land  did  not  oonflict  with 
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that  embraced  in  the  outstanding  title,  and  that  he  parohased  and  went  into  possession  in 
good  faith,  relying  upon  the  defendant's  representations.    Bedwell  v.  Thompson,  25  T.  247. 

An  injunction  was  granted  at  the  suit  of  husband  and  wife  to  stay  several  executions 
affainst  the  husband  in  favor  of  different  plaintiffs,  which  were  levied  upon  real  estate 
claimed  by  the  wife,  and  occupied  by  her  and  her  husband  as  a  homestead.  Olegg  v.  Var- 
nell,18T.294. 

To  enjoin  a  judgment  rendered  by  a  justice  of  the  peace  without  service  of  process  (Ed- 
ringlon  v.  Allsbrooks,  21  T.  186) ;  but  In  such  a  case  the  court  will  retain  jurisdiction  and 
render  a  Judgment  on  the  original  cause  of  action  (Willis  v.  Gordon,  22  T.  241 ;  Witt  v.  Kauf- 
man, 25  T.  Sup.  384) ;  and  in  an  application  based  upon  want  of  service  thejpetition  should 
negative  the  appearance  of  the  party  or  his  waiver  of  service.    Carter  v.  Grifnn,  32^ T.  212. 

To  restrain  the  sale  of  real  estate  levied  on  to  satisfy  a  tax  illegally  assessed.  Court  v. 
O'Connor,  65  T.  334;  citing  George  v.  Dean,  47  T.  73;  Nat.  Banlc  v.  Bogers,  51  T.  606;  Red 
V.  Johnson,  53  T.  284;  Hardesty  v.  Fleming,  57  T.  ^;  CarlUe  v.  Eldridge,  1  App.  C.  C.  §  986. 

Before  a  citizen  Is  entitled  to  an  injunction  to  restrain  the  collection  of  taxes  illegally  as- 
sessed on  a  portion  of  his  property  only.  It  is  his  duty  to  demand  a  reduction  for  the  amount 
improperly  assessed,  and  pay  so  much  of  the  assessment  as  is  legally  due  from  him.  Bosen- 
berg  V.  Weekes,  67  T.  678:  Bee,po«<,  Art.  4676  and  notes. 

It  is  the  duty  of  a  public  olficer  to  protect  the  books,  records  and  papers  of  his  office,  and 
for  this  purpose,  when  necessary,  may  seek  the  interposition  of  a  court  of  equity  by  injunc- 
tion.   Caruthers  t.  Harnett,  67  T.  127. 

(7)  Injanctions  refused*  Injunctions  have  been  reftised  in  the  following  cases:  To  re- 
strain the  execution  of  a  judgment  on  the  ground  that  the  court  had  refused  a  continuance, 
the  party  having  a  remedy  by  appeal.  Western  v.  Woods,  1  T.  1.  To  restrain  an  execution 
on  an  award  of  arbitratorSyWhich  had  been  made  a  jucL^nent  of  court,  no  fraud  being  alleged. 
Jones  V.  Frosh,  6T.  202;  Fayne  v.  Metz,  14  T.  56.  Where  the  ground  for  the  injunction 
existed  before  the  judgment,  and  was  known  to  the  defendant,  or  might  have  been  discovered 
by  ordinaiy  diligence  on  his  part.  Prewltt  v.  Perry,  6  T.  260;  York's  Adm'r  v.  Gregg's 
Adm'x,  9  T.  85;  Gibson  v.  Moore,  22  T.  611;  Crawford  v.  Wlngfleld,  25  T.  414;  Harrison  v. 
Vines,  46  T.  15 ;  .Overton  v.  Blum,  50  T.  417.  When  a  defendant,  through  accident  or  mistake, 
and  without  default  in  the  proper  degree  of  watchfulness  and  care  required  by  careful  men  in 
their  own  cases  of  equal  importance,  failed  to  present  his  defense  fully,  the  court  will,  in  its 
discretion,  grant  relief  by  itij unction  to  stay  proceedings  under  the  judgment  and  re-examine 
the  case.  Taylor  v.  Fore,  42  T.  256 ;  Overton  v.  Blum,  50  T.  417.  To  enioin  a  judgment  where 
the  party  has  a  remedy  by  appeal  (Windlsch  v.  Gussett,  SOT.  744;  Bobinson  v.  Sanders,  83  T. 
774;  Jordan  v.  Corley,  42  T.  2S4;  Bountree  v.  Walker,  46  T.  200);  but  an  injunction  was 
granted  to  stay  execution  of  a  judgment  rendered  bya  justice  of  the  peace  against  a  garnishee 
on  his  indebtedness  on  a  promlssoiy  note  not  due.    Kapp  y.  Teel,  33  T.  811. 

But  where  the  ri^ht  of  appeal  is  denied  by  statute,  as  where  the  amount  in  controversy  Is 
less  than  $20  inthe justice's  court,  an  injunction  will  not  be  granted  to  restrain  the  execution 
of  the  judgment.    Odom  v.  McMahan,  67  T.  292.  ♦ 

Applications  for  injunctions  have  been  refused  in  the  following  cases:  To  restrain  the 
execution  of  judgment  of  a  justice  of  the  peace,  and  to  remove  the  same  to  the  district  court 
for  a  new  trial  on  account  of  error  in  the  decision,  where  the  party,  through  negligence,  has 
failed  to  pi  osecute  a  certiorari  within  the  time  prescribed  by  law.  Fitzhugh  v.  Orton,  12  T.  4 ; 
Botzein  v.  Cox,  22  T.  62 ;  Musgrove  v.  Chambers,  12  T.  32 ;  but  see  Manning  v.  Hunt,  36  T.  118 ; 
Garner  v.  Smith,  40  T.  505;  Jordan  v.  Corley,  42  T.  284.  To  restrain  the  prosecution  of  an 
action  of  forcible  entry  and  detainer  before  a  justice  of  the  peace,  on  the  ground  merely  that 
the  plaintiff  therein  had  no  title  to  the  land,  or  possession  or  right  to  the  possession  thereof, 
but  that  title  and  possession  are  with  the  defendant,  as  tjiese  facts  could  be  set  up  as  a  defense 
to  the  action  (Chadoin  v.  Magee,  20  T.  476),  or  on  the  ground  that  the  justice's  court  had  no 
jurisdiction,  as  that  would  be  as  available  as  a  defense  as  any  other  fact,  and  If  It  failed,  the 
defendant  had  his  remedy  by  certioraH.  Smith  v.  Byan,  20  T.  661 ;  Gibson  v.  Moore,  22  T.  611. 
To  restrain  execution  of  a  judgment  of  a  justice  of  the  peace,  on  the  ground  that  it  wa«  ren- 
dered on  a  note  which  was  not  due  when  the  suit  was  conimenced  and  before  the  expiration 
of  five  days  after  service  of  citation.  McNeill  v.  Hallmark,  28  T.  157.  To  restrain  the  coUec- 
tion  of  a  judgment  rendered  in  a  justice's  court,  on  the  ground  merely  that  the  debt  upon 
which  the  judgment  was  rendered  was  a  portion  of  a  debt  due  by  petitioner  for  a  sum  ex- 
ceeding the  jurisdiction  of  the  court,  and  which  had  been  divided  for  the  sole  purpose  of 
bringing  two  suits  on  the  claim  in  the  justice's  court,  it  not  appearing  that  the  petitioner,  by 
means  thereof,  was  deprived  of  a  right  or  remedy.  Pryor  v.  Emerson,  22  T.  162.  To  restrain 
a  justice  of  the  peace  from  adjudicating  a  case  arising  under  an  unconstitutional  statute. 
Jones  V.  Stallswortli,  55  T.  138.  To  restrain  a  judgment  when  it  appears  that  the  plaintiff 
therein  is  endeavoring  tq  collect  no  more  than  was  really  due.  Watrous  v.  Bodgers,  16  T.  410. 

To  restrain  the  sale  of  land  binder  a  deed  of  trust  on  the  ground  of  usury,  except  as  to  the 
usurious  interest.  Spann  v.  Stems'  Adm'rs,  18  T.  556.  To  restrain  an  execution  for  costs  in 
a  suit  where  it  is  admitted  that  a  part  of  the  judgment  is  just.  Criswell  v.  Bledsoe,  22  T.  656. 
To  restrain  a  sale  under  execution,  on  the  ground  that  the  sheriff  had  levied  on  valuable  Im- 
proved city  lots  for  a  comparatively  insigniflcant  debt,  when  he  (the  sheriff)  well  knew  that 
petitioner  had  ample  personal  property  and  unimproved  land  in  the  county  to  satis^  the 
execution,  it  appearing  that  the  petitioner  had  not  pointed  out  property  to  the  sheriff,  and 
had  failed  to  designate  in  his  petition  what  or  where  his  other  property  subject  to  execution 
is.   Smith  V.  Frederick,  82  T.  256.   To  restrain  the  sale  of  real  estate  under  a  decree  of  court,  at 
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the  suit  of  a  person  not  pfti^  to  the  proceeding,  on  the  ground  that  he  is  the  rightful  owner 
of  the  land;  tnat  the  plaintin  in  the  ludgment  well  knew  it,  but,  nevertheless,  with  a  view  to 
incumber  the  title  of  petitioner  to  said  land,  and,  if  possible,  bv  fraud  to  defeat  petitioner's 
title  thereto,  had  procured  sa^d  judgment ;  that  said  plaintiff  had  no  lien  on  the  land  to  secure 
the  payment  of  said  judgment;  that  if  the  sheriff  should  proceed  to  sell  said  land  under  said 


decree  petitioner  wiU  be  greatly  injured  and  harassed  thereby,  and  said  sale  wotild  result  in 
onerous  and  unnecessary  litigation  and  expense  to  petitioner.  Henderson  v.  Morrill,  12  T.  1 ; 
Cameron  V.  White,  3  T.  152;  Carlin  v.  Hudson,  12  T.  202.    To  restrain  the  sale  of  property 


under  execution  on  application  of  a  claimant,  unless  he  shows  some  good  reason  why  he  did 
not  resort  to  his  legal  remedy  by  claim  bond,  etc.  Ferguson  v.  Herring,  49  T.  126:  Whit- 
man V.  Willis,  61 T.  421 ;  Qeorge  v.  Dyer,  1  App.  O.  C.  §  781.  To  restrain  an  elected  officer 
from  discharging  the  duties  of  an  office  pending  a  suit  for  recovery  of  the  office.  McAllen  v. 
Bhodes,65T:348. 

Art.  2877.  Jndgre's  flat  to  be  indorsed  on  petition.  If,  upon 
the  inspection  of  such  petition,  it  shall  appear  to  the  judge  from  the  facts 
stated  therein,  that  the  applicant  is  entitled  to  the  writ,  he  shall  indorse  on 
such  petition  or  annex  thereto  his  written  order  directing  the  clerk  of  the 
proper  court  to  issue  the  writ  of  injunction  prayed  for,  upon  such  terms' and' 
under  such  modifications,  limitations  and  restrictions  as  may  be  specified  in 
said  order;  and  the  judge  shall  also  specify  in  such  order  the  amount  of  the 
bond  to  be  given  by  the  applicant  as  a  prerequisite  to  the  issuance  of  the  writ. 
If  the  injunction  be  applied  for  to  restrain  the  execution  of  a  money  judg- 
ment or  the  collection  of  a  debt,  the  bond  shall  be  fixed  in  double  the  amount 
of  such  judgment  or  debt.     [Act  May  13, 1846;  1  Leg.  p.  363;  P.  D.  3933.] 

(1)  No  appeal  lies  from  the  refusal  of  the  district  judge  to  grant  an  Injunction  in  cham- 
bers .    Gibson  v.  Templeton,  62  T.  655. 

(2)  Should  it  appear  that  the  amount  of  the  bond  is  insufficient,  the  judse  may  permit 
the  plaintifi  to  give  a  new  bond  in  a  sufficient  amount;  but  it  Is  error  to  pemut  a  bond  to  be 
filed  after  Judgment.    Dowues  v.  Monroe,  42  T.  807. 

Abt.  2878.  Kotlce  to  opposite  party,  when.  Upon  application  for 
any  writ  of  injunction,  if  it  appear  to  the  judge  that  delay  will  not  prove 
injurious  to  either  party  and  that  justice  may  be  subserved  thereby,  he  may 
cause  notice  of  such  application  to  be  served  upon  the  opposite  party,  his  agent 
or  attorney,  in  such  manner  as  he  may  direct,  and  fix  a  time  and  place  for  the 
hearing  of  such  application. 

Art.  2879.  Petition  to  be  filed  and  canse  docketed.  Upon  the 
2rant  of  any  writ  of  injunction,  the  party  to  whom  the  same  is  granted  shall 
file  his  petition  therefor,  together  with  the  order  of  the  judge  granting  the 
same,  with  the  clerk  of  the  proper  court;  and  if  such  writ  of  injunction  does 
not  pertain  to  a  pending  suit  in  said  court,  the  cause  shall  be  entered  on  the 
civil  docket  of  the  court  in  its  regular  order  in  the  name  of  the  party  to  whom 
the  writ  is  granted  as  plaintiff  and  of  the  opposite  party  as  defendant* 

Art.  2880.  Writs,  where  retnmable.  Writs  of  injunction  granted 
to  stay  proceedings  in  a  suit,  or  execution  on  a  judgment,  shall  be  returnable 
to  and  tried  in  the  court  where  such  suit  is  pending,  or  such  judgment  was 
rendered;  writs  of  injunction  for  other  causes,  if  the  party  against  whom  it 
is  granted  be  an  inhabitant  of  the  state,  shall  be  returnable  to  and  tried  in  the 
district  or  county  court  of  the  county  in  which  such  party  has  his  domicile, 
according  as  the  amount  or  matter  in  controversy  comes  within  the  jurisdiction 
of  either  of  said  courts.  If  there  be  more  than  one  party  against  whom  any 
writ  is  granted  it  may  be  returned  and  tried  in  the  proper  court  of  the  county 
where  either  may  have  his  domicile.  [Act  May  13,  1846;  1  Leg.  p.  363; 
P.  D.  3932.] 

n)  The  first  clause  of  this  article  is  imperative.  Hendrick  y.  Cannon,  2  T.  259;  Winnie 
▼.  OraysoD,  8  T.  429;  Cook  v.  Baldridge,  89  T.  250;  Hugo  v.  Dlgnowitty,  1  App.  C.  C.  §  158; 
George  v.  Dyer,  1  App.  C.  C.  {  780.  An  injunction  to  restrain  the  sale  of  land  in  A.  county, 
under  an  execution  issued  on  a  judgment  rendereo  in  B.  county,  must  be  returned  to  the 
court  from  which  the  execution  issued.  Seligson  v.  Collins,  64  T.  314;  citing  Hendrick  v. 
Cannon^  2  T.  259;  Winnie  v.  Grayspn,  8  T.  429;  Coik  v.  Baldridge,  39  T.  250 
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(2)  When  the  plaintiff  in  injunction  is  not  a  party  to  or  in  anywise  connected  with  a  jude- 
menc  reudered  in  another  county,  or  the  execution  issued  thereon,  an  injunction  to  restrain 
the  sale  of  goods  under  such  execution  levied  on  in  the  county  of  plaintiff's  residence,  is  re- 
turnable to  the  proper  court  of  the  latter  county.  Brown  v.  Yotmg,  1  App.  C.  C.  §  1241; 
citing  Winnie  v.  Grayson,  3  T.  429;  and  see,  anUf  Art.  1198,  $  8. 

Art.  2881.    The  bond  for  injanctioiu    Upon  the  filing  of  the  petition 

and  order  of  the  judge  herein l>ef ore  provided  for,  in  the  proper  court,  and 

befoie  the  issuance  of  the  writ  of  injunction,  the  complainant  shall  execute 

and  file  with  the  clerk  a  bond  to  the  adverse  party,  with  two  or  more  good  and 

sufficient  sureties,  to  be  approved  by  such  clerk,  in  such  sum  as  may  be  fixed 

in  the  order  of  the  judge  granting  the  writ,  conditioned  that  the  complainant 

will  abide  the  decision  which  may  be  made  therein,  and  that  he  will  pay  all 

sums  of  money  and  costs  that  maybe  adjudged  against  him,  if  the  injunction 

be  dissolved  in  whole  or  in  part.     If  the  state  be  complainant  in  any  petition 

for  injunction,  no  bond  shall  be  required.    [Act  May  13, 1846;  1  Leg.  p.  363; 

P.  D.  8933.] 

(1)  Wliere  a  bond  is  less  onerous  than  required  by  the  statute,  as  when  it  is  executed  for  a 
less  amount  than  the  jud/rment  enjoined,  it  Is  valid  for  the  amount  named  in  the  bond.  Miller 
v.  Clements,  64  T.  351.  If  the  bond  is  more  onerous  than  required  by  statute,  judgment 
cannot  be  rendered  against  the  sureties.  Janes  v.  Reynolds,  2  1.  250;  Hanks  y.  Uortou,  5  T. 
103;  Pillow  V.  Thompson,  20  T.  206. 

Art.  2882.  Clerk  to  issne  the  writ.  When  the  petition,  order  of  the 
jadge,  and  bond  aforesaid  ai-e  tiled,  it  shall  be  the  duty  of  the  clerk  to  issue 
the  writ  of  injunction  dii*ected  in  such  order,  in  conformity  with  the  terms 
thereof,  and  to  deliver  the  same  to  the  sheriff,  or  any  constable  of  the  proper 
county,  for  seiTice  and  return. 

Art.  2883.  The  writ  and  Its  requisites.  The  writ  of  injunction 
shall  he  sufficient  if  it  contains  substantially  the  following  requisites : 

1.  Its  style  shall  be  *'The  State  of  Texas.*' 

2.  It  shall  be  directed  to  the  person  or  persons  enjoined. 

3.  It  must  state  the  names  of  the  parties  to  the  proceeding,  plaintiff  and 
defendant,  and  the  nature  of  the  plaintiff's  application,  with  the  action  of  the 
judge  thereon. 

4.  It  must  command  the  person  or  persons  to  whom  it  is  directed  to  desist 
and  refrain  from  the  commission  or  continuance  of  the  act  enjoined,  or  to 
obey  and  execute  such  order  as  the  judge  has  seen  proper  to  make. 

6.  It  shall  state  the  term  of  the  court  to  which  such  writ  is  returnable. 

6.  It  shall  be  dated  and  signed  by  the  clerk  officially,  and  attested  with  the 
seal  of  his  office;  and  the  date  of  its  issuance  must  be  indorsed  thereon. 

Art.  2884.  In  different  counties.  If  there  be  several  persons  en- 
joined, residing  in  different  counties,  a  writ  shall  issue  to  each  of  such 
counties. 

Art.  2885.  Writs,  to  whom  delivered.  The  clerk  issuing  any  such 
writ  of  injunction  shall  deliver  the  same  to  the  sheriff  or  any  constable  of  his 
county,  if  the  person  enjoined  be  a  resident  of  such  county;  if  the  person 
enjoined  be  a  resident  of  some  other  county,  the  clerk  shall  forward  such 
writ  by  mail  to  the  sheriff  or  any  constable  of  such  county. 

Art.  2886.  Service  and  return.  The  officer  receiving  any  writ  of  in- 
junction shall  indorse  thereon  the  date  of  its  receipt  by  him,  and  shall  forth- 
with execute  the  same  by  delivering  to  the  party  enjoined  a  true  copy  of  such 
writ,  and  the  original  shall  be  returned  to  the  court  from  which  it  issued  on  or 
before  the  return  day  named  therein,  with  the  action  of  the  officer  indorsed 
thereon  or  annexed  thereto,  showing  how  and  when  he  executed  the  same. 

Art.  2887.  Duty  of  defendant  upon  service  of  writ.  The  party 
upon  whon\  any  writ  of  injunction  is  served  shall  obey  the  command  thereof 
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and  refrain  from  the  commission  of  the  act  enjoined  so  long  as  such  injunction 
continues  ill  force;  or  if  the  continuance  of  an  act  or  acts  be  enjoined,  tlie 
person  enjoined  shall  immediately  cease  such  act  or  acts  and  thereafter  refrain 
from  their  continuance  so  long  as  such  injunction  remains  in  force.  Any  per- 
son violating  the  provisions  of  this  article  shall  be  dealt  with  as  hereinafter 
directed. 

Art.  2888.  Who  restrained  by.  An  injunction  restrains  the  counsel- 
ors, solicitors,  attorneys,  agents,  servants  and  employes  of  the  party,  as  well 
as  the  party  himself. 

(1)  An  injnnction  does  not  affect  a  person  not  a  party  to  the  suit  in  the  exercise  of  rights 
acquired  before  its  institutioQ.  Shelby  v.  Burtis.  18  T.  644.  Nor  can  a  stranger  to  the  suit 
complain  that  a  contract  was  made  in  violation  of  an  Injunction  not  affecting  him  at  tlie  time 
the  couiract  was  made.    Hewitt  v.  Patrick,  26  T.  326. 

Art.  2889.  Citation  to  issne  to  defendants.  When  any  writ  of  in- 
junction is  issued »  and  such  writ  does  not  pertain  to  a  suit  pending  in  the  court, 
the  clerk  of  such  couit  sbull  issue  a  citation  to  the  defendant  as  in  other  civil 
cases,  which  shall  be  served  and  returned  in  like  manner  as  ordinary  citations 
issued  from  said  court.  But  if  any  injunction  is  issued  after  notice  to  the  de- 
fendant, as  hereinbefore  provided,  no  citation  to  such  defendant  shall  be 
necessary. 

Art.  2890.  The  answer.  The  defendant  to  an  injunction  proceeding 
may  answer  as  in  other  civil  actions;  but  no  injunction  shall  be  dissolved  be- 
fore final  hearing  because  of  a  denial  of  the  material  allegations  of  the  plain- 
tiff's petition,  unless  the  answer  denying  the  same  is  verified  by  the  oath  or 


grouuds  assigned,  and  overraled  as  to  the  tiiird.  Tlie  plaintiff  declined  to  amend  and  to  pro- 
ceed further  with  the  case,  and  judgment  was  given  for  the  defendant  on  his  injunction  hond 
for  damages  and  costs.  Held,  that  the  action  of  the  plaintiff  was  equivalent  to  a  voiuntaiy 
non-suit,  and  the  action  of  the  court  woiUd  not  be  revised  on  appeal.  O^Neal  v.  Wilis 
Point  Bank,  64  T.  644. 

(2)  An  injunction  may  be  made  perpetual  on  the  pleadings,  when  the  material  allegations 
in  the  petition  are  not  denied  in  the  answer.  Eason  v.  Killough,  1  App.  C.  C.  §  604.  Where 
fraud  is  charged  against  several  parties,  all  of  the  defendants  must  answer  to  authorize  a 
dissolution  of  an  injunction.    Orr  v.  Moore,  1  App.  C.  C.  §  587. 

Art.  2891.  Dissolution  in  term  time  or  vacation.  lu  all  cases  of 
injunction,  motions  to  dissolve  the  same  without  determining  the  merits,  may 
be  heard  after  answer  filed,  in  vacation  as  well  as  in  term  time,  at  least  ten 
days'  notice  of  such  motion  being  first  given  to  the  opposite  paily  or  his  at- 
torney. In  such  cases  the  proceedings  upon  such  hearing,  including  the  ac- 
tion of  the  judge  upon  the  motion,  shall  be  entered  upon  the  minutes  of  the 
proper  court  by  the  clerk  thereof,  on  or  before  the  first  day  of  the  succeeding 
term  of  such  court,  and  thereafter  shall  constitute  a  pArt  of  the  record  of  the 
same.     [Act  Dec.  16,  1863;  10  Leg.  p.  27;  P.  D.  3934.] 

(1)  On  a  motion  to  dissolve  on  an  exception  to  tlie  petition,  tiie  allegations  of  tlie  petition 
are  U\ken  to  l>e  tnie.    Jacluon  v.  Browning,  1  App.  O.  C.  §  606. 

(2)  When  an  injunction  is  dissolved  in  chambers,  the  judge  has  no  authority  also  to  dis- 
misJs  the  suit,  and  consequently  no  appeal  can  be  taken  from  such  order.  Price  y.  Bland,  44 
T.  145;  Grant  v.  Chambers,  34  T.  673;  Aiken  v.  Carroll,  37  T.  78;  Coleman  v.  Qoyne,  37  T. 
»2;  Wasrner  v.  Edmiston,  1  App.  C.  C.  §  678. 

(3)  When,  on  the  dissolution  of  an  injunction,  the  plaintiff  asks  that  the  cause  stand  over 
for  trial,  it  is  error  for  the  court  to  dismiss  the  suit  if  the  averments  of  tlie  petition  entitled 
plaintiff  to  the  relief  sought,  or  could  have  been  amended  so  as  to  state  a  good  cause  of  ac- 
tion. Washington  County  v.  Schulz,  63  T.  32;  citing  Hale  v.  McComas,  69  T.  484;  Pullen  v. 
Baker,  41  T.  420;  Gaskins V.Peebles,  44  T.  390;  Sims  v.  Redding,  20  T.  387;  Flovd  v.  Turner, 
»  T.  292;  Lively  v.  Bristow,  12  T.  60;  Fulgham  v.  Chevallier,  10  T.  518;  Baldridge  v.  Cook, 
J7T.  665;  Edrington  v.  Allsbrooks,  21  T.  188;  Eccles  v.  Daniels,  16  T.  137. 

(4)  If  the  plaintiff  admit  his  indebtedness  in  his  petition,  upon  the  dissolution  of  the  in« 
junction,  the  defendant  is  entitled  to  judgment  for  the  amount  due  on  aprayer  to  this  effect, 
and  without  specific  allegations  as  to  such  indebtedocds.  Bourke  t.  Yanderlip,  22  T.  221; 
Willis  T.  Gordon,  22  T.  241. 
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T.  51.]  INJUNCTION.  2892-2898. 

Abt.  2892.  Befnndingr  bond  on  dissolution.  Upon  the  dissolution 
of  any  injunction  restraining  the  collection  of  money,  by  an  interlocutory 
order  of  the  court  or  judge,  made  in  term  time  or  in  vacation,  if  the  petition 
be  continued  over  for  trial,  it  shall  be  the  duty  of  the  court  or  judge  to  require 
of  the  defendant  in  such  injunction  proceeding  a  bond,  with  two  or  more^ood 
and  sufficient  sureties,  to  be  approved  by  the  clerk  of  the  court,  which  bond 
shall  be  payable  to  the  complainant  in  double  the  amount  of  the  suna  en- 
joined, and  conditioned  to  refund  to  the  complainant  the  amount  of  money» 
interest  and  costs  which  may  be  collected  of  him  in  the  suit  or  proceeding  en- 
joined in  the  event  such  injunction  is  made  perpetual  on  final  hearing.  [Act 
May  13,  1846;  1  Leg.  p.  363;  P.  D.  8937.] 

(I)  An  intervenor  Sn  a  suit  for  debt  and  foreclosure  of  an  attachment  lien  has  no  ri^ht  ta 
have  the  money  withheld  from  the  judfi^ment  debtor,  unless  he  gives  a  bond  conditioned  that 
he  will  pay  plaintiff  all  the  damages  ne  might  sastain  if  the  mteryenor  failed  to  show  that 
he  was  not  entiUcd  thereto.  .  Eichofi  v.  Tidball,  61 T.  421. 

Art.  2893.  Judgment  on  such  bond.  In  the  event  such  injunction 
is  perpetuated  on  final  bearing,  the  court  may,  on  motion  of  the  complainant, 
enter  judgment  against  the  principal  and  sureties  in  any  bond  taken  in  accord* 
ance  with  the  provisions  of  the  preceding  article  for  such  amount  as  may  be 
shown  to  have  been  collected  from  such  complainant.  [Act  May  13,  1846; 
ILeg.  p.  363;  P.  D.  3938.] 

Abt.  2894.  Damages  for  delay.  Upon  the  dissolution  of  an  injunc* 
tion,  either  in  whole  or  part,  on  final  hearing,  where  the  collection  of  money 
has  been  enjoined,  if  the  court  be  satisfied  that  the  injunction  was  obtained 
only  for  delay,  damages  thereon  may  be  assessed  by  the  court,  at  ten  per  cent» 
on  the  amount  released  by  the  dissolution  of  the  injunction,  exclusive  of  costs* 
[Act  May  13,  1846  ;  1  Leg.  p.  363  ;  P.  D.  3935.] 

(1)  The  assessment  of  damages  is  within  the  descretion  of  the  ladge,  and  will  not  be  re* 
vised  unless  there  has  been  manifest  error.  Pierrepont  v.  Sassee,  1  App.  O.  0.  §  1298;  Ross  v. 
Lister,  14  T.  469 ;  FaU  v.  Batlifl,  10  T.  291 ;  Clegg  v.  Darraffh,  63  T.  357.  The  proper  measure  of 
damages  aj^ainst  one  who  improperlv  enjoined  the  collection  of  taxes,  is  interest  on  the 
amount  enjoined.    Rosenberg  v.  Weeks,  67  T.  617. 

(2)  On  the  dissolution  of  an  injunction,  the  judgment  acpainst  the  sureties  on  the  bond  is 
limited  to  the  ten  per  cent,  damages  assessed  by  the  court.'  Judgment  cannot  be  rendered  for 
the  principal  sum  enjoined.  T.  £  N.  O.  Ry.  Co.  v.  White,  67  T.  129;  Avery  v.  Stewart,  60  T. 
154;  Stone  Cattle  Co.  v.  Davis,  8  App.  C.  C.  §  149;  Bayless  v.  Alston,  1  App.  C.  O.  §  lOSl'^ 
Johnson  v.  Moore,  2  App.  C.  C.  §  210.   ' 

Akt.  2895.  Disobedience,  a  contempt.  Disobedience  of  an  injunctioQ 
may  be  punished  by  the  court  or  judge,  iu  term  time  or  in  vacation,  as  a  contempt. 

Art.  2896.  Procednre,  in  case  of  disobedience.  In  case  of  Buch 
disobedience  the  complainant,  bis  agent  or  attorney  may  file  in  the  court  in 
which  such  injunction  is  pending,  or  with  the  distnct  or  county  judge,  as  the 
case  may  be,  in  vacation,  his  affidavit,  stating  the  person  guilty  of  such  dis- 
obedience  and  describing  the  act  or  acts  constituting  the  same;  and  thereupon 
the  court  or  judge  shall  issue  or  cause  to  be  issued  an  attachment  for  such  per* 
son,  directed  to  the  sheriff  or  any  constable  of  the  proper  county,  and  requir- 
ing such  officer  to  arrest  the  person  therein  named  and  have  him  before  the 
court  or  judge  at  a  time  and  place  to  be  named  in  such  writ. 

Abt.  2897.  Persons  sr^iilty  to  be  imprisoned.  On  return  of  such 
attachment  the  court  or  judge  shall  proceed  to  bear  proof,  and  if  satisfied  that 
such  person  has  disobeyed  the  injunction  either  directly  or  indirectly  he  shall 
be  committed  to  jail  without  bail  until  he  purges  himself  of  such  contempt,  ia 
such  manner  and  form  as  may  be  directed  by  the  court  or  judge. 

Art.  2898.  Principles  of  equity  applicable.  The  principles,  prac- 
tice and  procedure  governing  couits  of  equity  shall  govern  proceedings  in 
injunctions  when  the  same  are  not  in  conflict  with  the  provisions  of  this  title 
or  other  Law. 
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INJUNCTION — INDEX. 
INDEX. 


ANSWER,  requisites  of,  2S90. 
may  be  by  demurrer,  2890  (1) . 
indgment  rendered  oo,  when,  2890  (2). 
BOND,  reqaUites  of,  2881. 
amount  of,  shall  be  fixed  in  the  order  for 

the  writ,  2877. 
new,  may  be  filed  when,  2877  (2). 
filed  when,  2881. 
when  for  too  small  an  amount,  effect  of, 

2881  (1). 
when  more  onerous  than  required,  effect 

of,  2881  (1)- 
refunding,  required  when,  2892. 
CITATION,  issued  when  and  how,  2889. 
COUNTY  COURT,  amount  in  controversy 
determined  how,  2873  (6). 
jurisdiction  of,  in  suits  for  injunction,  2873 

(5),  (7> 
judge  of,  may  issue  writ   returnable  to 
another  county ,2873  (8). 
DAHAOES  FOR  DELAY,   judgment  for, 
rendered  when,  2894. 
how  assessed,  2894  (1). 
EXECUTION  on  a  indgment  may  be.en- 
ioined,  when,  2874  and  note, 
within  what  time,  2875  and  notes, 
writ  to  stay  proceedings  on,   returnable 
where,  2880  and  notes, 
where  plaintiff  is  not  party  to  judgment, 
returnable  where,  2880  (2). 
INJUNCTION,  writs  of,  granted  when,  2873. 
may  be  granted  by  district  court  without 
reference  to  amount  in  controversy,  2873 

0). 
in  suit  for,  all  isnes  maybe  adjudicated, 

2873(1). 
damages  for  detention  of  property  may  be 

awarded,  2873  (2). 
to  stay  judgment,  limited  how,  2874'  and 

note, 
petition  for,  must  be  verified,  2876. 

several  plaintiffs  may  join  in,  2876  (1). 
necessary  allegations  in,  2876  (2). 
''irreparable  injury,"  defined,  2876  (3). 
will  not  be  granted  where  party  has  remedy 

at  law,  2876  (4). 
evidence  admissible  although  petition  is  not 

verified,  2876  (5). 
granted  in  certain  enumerated  cases,  2876 

(6). 
refused  in  certain  cases,  2876  (7) . 
order  for,  indorsed  on  or  annexed  to  peti- 
tion, 2877. 

requisites  of,  2877. 

shall  fix  amount  of  bond,  2877. 
no  appeal  from  refusal  of  in  chambers, 

new  bona  may  be  filed,  when,  2877. 
application  for,  how  made,  2876  and  2877. 
notice  of  to   opposite  party,   required 
when,  2878. 
petition  for,  when  and  how  filed,  2879. 


INJUNCTION— continued, 
writ  of,  returnable  where,  2880  and  notes, 
when  applicant  is  not  party  to  judgment^ 
2880  (2). 
bond  for,  requisites  of,  2881. 
dissolved  on  answer,  when,  2890  and  notes, 
without  determining  the  merits,  when, 

2891  and  notes, 
on  pleadings,  when,  2890  and  notes, 
may  be  perpetuated  on  pleadings,  when. 


dissolution  of,  in  term  time  or  vacation^ 
2891  and  notes. 

refunding  bond,  required  when,  2892. 
judgment  on,  how  rendered,  2893. 

on  dissolution  of,  damages  for  delay  ad- 
judged when,  2894  ana  notes. 

disobedience  of,  how  punished,  2896. 
procedure  in  case  of,' 2896  and  2897. 

general  principles  of  equity  applicable  to. 


JUDGMENT  may  be  rendered  on  original 
cause  of  action,  when,  2873  (3). 

may  be  rendered  reviving  dormant  judg- 
ment, when,  2873  (4). 

inji^ction  to  stay,  issued  on  what  groimd, 

necessary  allegations  in  petition  for,  2874 

execution  on,  may  be  stayed  within  what 
time,  2875. 
limitation  as  to,  does  not  apply  to  matters 

subsequent,  2875  (1). 
not  affected  by  agreement  to  stay  execu- 
tion, 2875  (1). 
writ  to  stay  proceedings  on,  returnable 
where,  2880  (n. 
when  plaintiff  is  not  party  thereto,  re- 
turnable where,  2880  (2). 
for   amount  due  rendered  in   injunction 
suit,  when,  2891  (4). 
REFUNDING  BOND,  required  when,  2892. 
lent  on,  rendered  when   and   how. 
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MOTION,  notice  of,  when  and  how  given, 

2891. 
to  dissolve    injunction,   when    and   how 

made,  2891  and  notes, 
proceedings  on,  in  cliambers,  2891  (2). 
proceedings  where  motion  is  sustained, 

2891  (3). 
WRIT,  issued  when,  2882. 
requisites  of,  2883. 

may  issue  to  different  counties,  2884. 
to  whom  delivered,  2885. 
service  and  return  of,  how  made,  2886. 
duty  of  defendant  on  service  of,  2887. 
operates    upon    agents,    attorneys,    etc., 

parties,  2888. 
does  not  affect  persons  not  parties,  2888 

WRIT  bP  INJUNCTION.    See  Injunction. 


Digitized  by 


GoogI( 


T.  52.] 


UrJTTEIES  BESULTINO  IN  DEATH,   ACTIONS   FOE. 


2899-2902. 


TITLE  52- INJURIES  RESULTING  IN  DEATH,  ACTIONS  R)R. 


Akt. 

2899. 

2900. 
2901. 
2902. 

2903. 
2904.- 


Action  for  Injuries  resnlting  in  death, 

brought  when. 
Character  of  Wrongful  act. 
Exemplary  damages. 
Action  commenced  without  regard  to 

criminal  proceedings. 
For  whose  benefit  action  to  be  brought. 
Who  majr  bring  the  action. 


Art. 
2905. 


Executor,  etc.,  may  bring  the  action, 

when. 
Suit  does  not  abate  by  death  of  either 

party. 
Abates,  when. 
Executor,  etc.,   of   defendant,  made 

party,  when. 
2909.  Damagesto  be  apportioned  by  jury. 


2906. 

2907. 
290S. 


Art.  2899.  Action  for  injnries  resnltingr  In  death,  brought 
when.  An  action  for  actual  damages  on  account  of  injuries  causing  the 
ileatli  of  any  person  may  be  brought  in  the  following  cases: 

1.  When  the  death  of  any  person  is  caused  by  the  negligence  or  carelessness 
of  the  proprietor,  owner,  charterer,  or  hirer  of  any  railroad,  steamboat,  stage 
coach,  or  other  vehicle  for  the  conveyance  of  goods  or  passengers,  or  by  the 
unfitness,  negligence,  or  carelessness  of  their  servants  or  agents. 

2.  When  the  death  of  any  person  is  caused  by  the  wrongful  act,  negligence, 
unskillfulness,  or  default  of  another.  [Amendment  July  4,  March  2d,  1887; 
20Leg.  p.  44.] 

The  original  articles  of  the  Bevised  Statutes  were  based  on  the  Act  of  February  2, 1860; 
SliCg.  p.  32;  P.  D.  15.  The  amendment  of  this  article  omits  the  word  ^^^ss/*  preceding 
the  word  ^* negligence,"  in  the  last  line  of  the  first  paragraph,  the  origin^  article  reading, 
««or  by  the  unfitness,  gross  negligence  or  carelessness  of  their  servants  or  agents/' 

(1)  A  railway  company  chartered  by  this  state  cannot  be  sued  by  the  suiTiving  wife  for 
damages  resulting  from  the  negligent  killing  of  her  husband,  by  its  employees,  in  the  Indian 
Territory,  wbere  no  law  existed  conferring  on  the  wife  tbe  right  to  recover  damages  in  such 
a  case,  no  such  right  existing  at  common  law.    Willis  v.  Mo.  P.  Ry.  Co.,  61 T.  482. 

(2)  The  action  accrues  wnen  the  death  is  instantaneous.  I.  &  G.  N.  &  M.  P.  R.  R.  Co. 
V.  Kindred,  67  T.  491. 

(3)  The  mere  fact  that  a  minor,  eighteen  years  of  age,  was  employed  by  a  railway  com- 
/»any  without  the  consent  of  the  parents,  does  not  defeat,  between  him  and  his  employer,  the 
relation  of  master  and  servant,  with  the  rights,  duties  and  liabUities  which  attach  to  that 
relation,  while  the  duty  of  the  employer  in  reference  to  such  an  employee  increases  in  pro- 
portion to  his  want  of  capacity,  the  fact  of  his  being  fatally  injured  in  his  employment  does 
not,  per  se,  render  the  company  liable  to  the  parent  for  such  injury.  T.  A  P.  Ry,  Co.  v. 
Carlton.  60  T.  397 ;  T.  &  N.  O.  Ry.  Co.  v.  Cro wder,  61  T.  262 ;  lb.  63  T.  602. 

(4)  If  city  authorities  cause  the  removal  of  a  person  afilicted  with  a  contageous  disease, 
and  in  doing  so  fail  to  exercise  the  care  and  precaution  the  circumstances  demand,  and  death 
results,  they  are  responsible,  though  acting  under  a  city  ordinance.  Haron  v.  Broiles, 
64  T.  316. 

(5)  If  one,  whose  mental  faculties  are  suspended  by  intoxicating  drink,  is  induced  by 
another,  by  wager  or  otherwise,  to  continue  to  BwaUow  spirituous  liquor  to  such  excess  as 
manifestly  to  endanger  his  life,  and  he  dies  therefrom,  he  who  thus  takes  advantage  of  his 
helpless  and  drunken  condition,  is  liable  in  damages  to  the  surviving  husband,  wife,  children 
and  pareuu  of  the  deceased.    McCue  v.  Klein,  60  T.  168. 

Art.  2900.  Character  of  \rrongrfnl  act«  The  wrongful  act,  negli- 
gence, carelessness,  unskillfulness  or  default  mentioned  in  the  preceding 
article  must  be  of  such  a  character  as  would,  if  death  bad  not  ensued,  have 
entitled  the  party  injured  to  maintain  an  action  for  such  injury.  [Act  Feb. 
2,  1860;  8  Leg.  p.  32;  P.  D.  15.] 

(1)  The  widow  of  one  who,  at  the  time  of  recei\;ing  the  iniuries  which  resulted  in  his 
death,  was  a  brakesman  on  a  railway  train,  cannot  recover  from  the  railway  company  damages 
on  account  of  the  death  of  her  husband,  when  the  death  resulted  from  the  negligence  of  tbe 
engineer  in  operating  the  train,  unless  there  was  a  want  of  due  care,  in  employing  the  en- 
gineer, on  the  part  of  the  company.    Kail  way  Co.  v.  Berry,  67  T.  238. 

Art.  2901.  Exemplary  damages.  When  the  death  is  caused  by  the 
willful  act  or  omission,  or  gross  negligence  of  the  defendant,  exemplary  as 
well  as  actual  damages  may  be  recovered.     [Const.  Art.  Iff,  §  26.] 

Art.  '2902.  Without  regrard  to  criminal  proeeedingrs.  The  action 
may  be  commenced  and  prosecuted,  although  the  death  shall  have  been  caused 
under  such  circumstances  as  amounts  in  law  to  a  felony,  and  without  regard 
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to  any  crimlDal  proceeding  that  may  or  may  not  be  bad  in  relation  to  tbe 
homicide.     [Act.  Feb.  2,  1860;  8  Leg.  p.  32;  P.  D.  15.] 

Abt.  2903.  For  whose  benefit  action  brought.  Tbe  action  shall  be 
for  the  sole  and  exclusive  benefit  of  the  surviving  husband,  wife,  children  and 
parents  of  the  person  whose  death  shall  have  been  so  caused,  and  the  amount 
recovered  therein  shall  not  be  liable  for  the  debts  of  the  deceased.  [Act 
Feb.  2,  1860;  8  Leg.  p.  32;  P.  D.  16.] 

Abt.  2904.    Who  may  bring  the  action.    The  action  may  be  brought 

by  all  of  the  parties  entitled  thereto,  or  by  any  one  or  more  of  them  for  the 

benefit  of  all.     [Act  Feb.  2,  1860;  8  Leg.  p.  32;  P.  D.  16.] 

(1)  An  action  was  bronrht  by  the  widow  as  sole  plaintiff,  alleging  that  her  deceased  hus- 
haiid  left  by  her  an  only  child,  whose  name  was  fciven,  and  praying  for  an  apportionment  of 
the  damages.  In  the  absence  of  a  special  exception,  the  petition  was  held  good  on  appeal. 
Bailroad  Co.  v.  Berry,  67  T.  23S. 

Art.  2905.    Executor,  etc.,  may,  when.    If  the  parties  entitled  to  the 

benefit  of  the  action  ahair  fail  to  commence  the  same  within  three  calendar 

months  after  the  death  of  the  deceased,  it  shall  be  the  duty  of  the  executor  or 

administrator  of  the  deceased  to  commence  and  prosecute  the  action,  unless 

requested  by  all  of  the  parties  entitled  thereto  not  to  prosecute  the  same. 

[Act  Feb.  2^1860;  8  Leg.  p.  32;  P.  D.  17.] 

(1)  A  temporary  administrator,  with  limited  powers,  is  authorized  to  maintain  this  suit; 
and  Art.  1882,  R.  S.,  does  not  apply  to  his  action  under  this  statute.  H.  &  T.  0.  By.  Co.  v. 
Hook,  60  T.  403. 

Art.  2906.  Suit  does  not  abate  by  deatlu  The  action  shall  not  abate 
by  the  death  of  either  party  to  the  record  if  any  person  entitled  to  the  benefit 
of  the  action  suryives.  If  the  plaintiff  die  pending  the  suit,  when  there  is  only 
one  plaintiff,  some  one  or  more  of  the  parties  entitled  to  the  money  recovered 
m&y*  by  order  of  the  court,  be  made  plaintiff  and  the  suit  be  prosecuted  to 
judgment  in  the  name  of  such  plaintiff  for  the  benefit  of  the  persons  entitled. 
[Act  Feb.  2,  1860;  8  Leg.  p.  32;  P.  D.  18.] 

Abt.  2907.  Suit  abates,  when.  If  the  sole  plaintiff  die  pending  the 
suit,  and  he  is  the  only  party  entitled  to  the  money  recovered,  the  suit  shall 
abate. 

Art.  2908.  Execntor,  etc.,  made  party,  when.  If  the  defendant 
die  pending  the  suit  his  executor  or  administrator  may  be  made  a  party  and 
the  suit  be  prosecuted  to  judgment,  as  though  such  defendant  had  continued 
alive.  The  judgment  in  such  case,  if  rendered  in  favor  of  the  plaintiff,  shall 
be, to  be  paid  indue  course  of  administration.  [Act  Feb.  2,  1860;  8  Leg. 
p.  32;  P.  D.  18.] 

AsT.  2909.  Damagres  apportioned  by  jnry.  The  jury  may  give  such 
damages  as  they  may  think  proportioned  to  the  injury  resulting  from  such 
death ;  and  the  amount  so  recovered  shall  be  divided  among  the  persons  enti- 
tled to  the  benefit  of  the  action,  or  such  of  them  as  shall  then  be  alive,  in  such 
shares  as  the  jury  shall  find  by  their  verdict.  [Act  Feb.  2,  1860;  8  Leg. 
p.  82;  P.  D.  16.] 

(1)  The  measure  of  actual  damages  in  a  suit  by  a  parent  for  the  kiUing  of  his  son  by  a  rail- 
way company  is  the  actual  pecuniary  injurv  which  resalted  from  the  act  complained  of,  and 
this  la  not  necessarily  conttned  to  the  penod  of  the  son's  minority,  but  is  based  upon  the  facts 
and  circumstances  In  evidence  as  to  the  value  of  the  pecuniary  aid  which  the  plaintiff  would 
have  derived  from  the  deceased.  Compensation  for  the  physical  and  mental  sufferiiig  of  the 
injured  party  is  not  given  to  the  survivor.  Houston  &  T.  C.  By.  Co.  v.  Cowser,  57T.  293; 
March  V.  Walker,  48  T.  375;  I.  &  G.  N.  4$;  M.  P.  R.  R.  Co.  v.  Kindred,  67  T.  491;  H.  &  T.  C. 
B.  B.  Co.  V.  Nixon,  52  T.  19. 
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INDEX. 


ABATEMENT  OP  ACTION  does  not  reault 
from  4eath  of  either  party,  except,  etc., 
2906. 

results  from  death  of  sole  plaintiff,  when, 
2907. 
ACTION  may  be  brought  for  injuries  result- 
ing iu  death,  when,  2899  (2). 

cannot  be  brought  where  injury  occurred 
in  another  state,  etc.,  2899  (1). 

right  of,  accrues  when  death  is  instan- 
taneous, 2899  r2). 

will  lie  against  officers  of  a  city,  when,  2899 

W« 
will  lie  against  one  who  induces  drunlc- 

enness   resulting  in  Injury  to  another, 

2899(5). 
exemplary  and  actual  damages  recoverable, 

when,  ^1. 
will  lie  where  death  is  caused  by  a  felonious 
act,  2902. 

without  regard  to  criminal  proceedings, 

29v29. 

is  for  benefit  of  suryiying  husband,  wife, 
children  and  parents. 


ACTION— continued, 
may  be  brought  by  any  or  all  of  the  partleSf 
2904. 
by  executor,  when,  2905. 
by  temporary  administrator,  when,  2905 

(O- 
is  not  abated  by  death  of  either  party, 

when,  2906. 
abated  by  death  of  defendant,  when,  2907. 
on  death  of  the  defendant,  executor,  etc, 
made  party,  2908. 
ADMINISTRATOR,  suit  maybe  brought  by, 
when,  2905  and  note, 
shall  be  made  party  to  suit,  when,  2908. 
DAMAGES,  negligence,  etc.,  defined,  2900. 
when  death  caused  by  negligence,  etc,  ac- 
tion lies  for,  2899. 
exemplary,  recoverable  when,  2902. 
apportioned  bow,  2909. 
measure  of,  2909. 
EXECUTOR.    See  Adminietrator. 
NEGLIGENCE,  defined,  2900. 
action  may  be  brought  where  death  results 
from,  2899. 
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TITLE  53 -mSUKANCE. 


2910-2912. 


Ch. 

1.    Incorporation  of  insurance  companies. 

9.    Commissioner  of  insurance. 


Ch. 

3.    General  provisions. 


CH.  1.— INCORPORATION  OF  INSURANCE  COMPANIES. 


Abt. 
2910. 
2911. 

2912. 


2913. 


2914. 

2915. 
S916. 
2917. 
2918. 


Formation  of  company. 

What  the  articles  of  incorporation 
shall  contain. 

Duty  of  commissioner  of  insurance 
when  articles  are  deposited  with 
him. 

Company  shall  certify,  under  oath, 
that  the  capital  is  bona  fide  its  prop- 
erty. 

Where  examination  is  made  hy  other 
than  commissioner,  etc* 

Stocl:  shall  be  divided  into  shares. 

Capital  stock  shall  consist  of  what. 

Capital  stock  may  be  invested,  how. 

Company  may  change  and  re-invest 
stock. 


Art. 

2919. 
2920. 
2921. 


2923. 
2924. 

2925. 
2926. 

2927. 

2928. 


Number  and  qualification  of  directors. 

Election  of  directors. 

Annual  meeting  for  election  of  direc- 
tors. 

Special  meetings  for  election  of  direc- 
tors. 

Quorum  of  stockholders. 

Directors  shall  choose  president  and 
other  ofDcers. 

Directors  may  ordain  by-laws,  etc. 

Shall  keep  a  record  of  their  transac- 
tions. 

Shall  fill  vacancies,  and  what  shall 
constitute  quorum  of  the  board. 

Oeneral  incorporation  law  shall  apply 
to  insurance  comi^anies,  unless,  etc. 


Abt.  2910.  Formation  of  company.  Any  number  of  persons  desir- 
ing to  form  a  company  for  the  purpose  of  transacting  insurance  business  shall 
adopt  and  sign  articles  of  incorporation,  and  submit  the  same  to  the  attorney- 
mneral,  and  if  said  articles  shall  be  found  by  him  to  be  in  accordance  with  the 
law  of  this  state,  and  of  the  United  States,  he  shall  attach  thereto  his  cer- 
tificate to  that  effect,  whereupon  such  articles  shall  be  deposited  with  the 
commissioner  of  insurance. 

As  to  corporations  organized  without  this  state,  see,  ante.  Title  20,  Art.  574a. 

Abt.  2911.    What  the  articles  of  incorporation  shall  contain. 

Such  articles  shall  contain — 

1.  The  name  of  the  company,  and  the  name  selected  shall  not  be  so  similar 
to  that  of  any  other  insurance  company* as  to  be  likely  to  mislead  the 
public. 

2.  The  locality  of  the  principal  business  office  of  such  company. 

3.  The  kind  of  insurance  business  which  the  company  proposes  to  en- 
gage in. 

4.  The  amount  of  its  capital  stock,  which  shall  in  no  case  be  less  than  one 
hundred  thousand  dollars. 

Abt.  2912.  Dnty  of  commissioner  of  insurance.  When  the  said 
articles  of  incorporation  have  been  deposited  with  the  commissioner  of  insur- 
ance, and  the  law  in  all  other  respects  has  been  complied  with  by  the  com- 
pany, the  commissioner  shall  make  an  examination,  or  cause  one  to  be  made 
by  some  competent  and  disinterested  person  appointed  by  him  for  that  pur- 
pose; and  if  it  shall  be  found  that  the  capital  stock  of  the  company,  to  the 
amount  required  by  law,  has  been  paid  in,  and  is  possessed  by  it,  in  money, 
or  in  such  stocks,  notes,  bonds  or  mortgages,  as  are  required  by  law,  and  that 
the  same  is  the  bona  fide  property  of  such  company,  and  that  such  company 
basin  all  respects  complied  with  the  law  relating  to  insurance,  then  the  com- 
missioner of  insurance  shall  issue  to  such  company  a  certificate  of  authority  to 
commence  business  as  proposed  in  their  articles  of  incorporation.  [Act  Feb. 
17, 1875;  14  Leg.  S.  S.  p.  33.] 
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Art.  2913.  Company  shall  certify  that  the  capital  Is  bona  fide  its 
property.  The  corporators  or  officers  of  any  such  company  shall  be  required 
to  certify  under  oath  to  the  commissioner  of  insurance  that  the  capital  exhib- 
ited to  the  person  making  the  examination  is  the  bona  fide  propei*ty  of  the 
company  so  examined,  which  certificate  shall  be  filed  and  recorded  in  the 
office  of  the  commissioner  of  insurance.  [Act  Feb.  17,  1875;  14  Leg.  S. 
S.  p.  33.] 

Art.  2914.  Examination  made  by  other  than  commissioner.  If 
the  examination  be  made  by  any  other  person  than  the  commissioner  of  insur- 
ance the  finding  shall  be  certified  under  the  oath  of  the  person  making  such 
examination  and  such  finding,  and  certificate  shall  be  filed  and  recorded  in  the 
office  of  the  commissioner  of  insurance.  [Act  Feb.  17,  1875;  14  Leg, 
S.  S.  p.  33.] 

Art.  2915.  Stock  shall  be  in  shares.  The  stock  of  any  company 
organized  under  the  laws  of  this  state  shall  be  divided  into  shares  of  one 
hundred  dollars  each.     [Act  Feb.  17,  1875;  14  Leg.  S.  S.  p.  33.] 

Art.  2916.  Stock  shall  consist  of,  what.  The  capital  stock  of  a 
company  shall  consist — 

1.  In  lawful  money  of  the  United  States;  or 

2.  In  the  bonds  of  this  state  or  of  the  United  States;  or 

3.  In  first  mortgages  upon  unincumbered  real  estate  in  this  state,  the  title 
to  "which  is  valid,  and  the  market  value  of  which  is  double  the  amount  loaned 
thereon,  exclusive  of  buildings,  unless  such  buildings  are  insured  in  some  re- 
sponsible company  or  companies  and  the  policy  or  policies  transferred  to  the 
company  taking  such  mortgage.     [Act  Feb.  17,  1875;  14  Leg.  S.  S.  p.  83.] 

Art.  2917.  Stock  may  be  invested,  how.  The  suiplus  money  of  a 
company  over  and  above  its  paid  up  capital  stock,  may  be  invested  in  or  loaned 
upon  the  pledge  of  public  stocks  or  bonds  of  the  United  States,  or  any  of  the 
states,  or  stocks,  bonds  or  other  evidences  of  indebtedness  of  any  solvent 
dividend-paying  corporations,  or  in  bills  of  exchange  or  other  commercial 
notes  or  bills,  except  its  own  stock;  provided^  always^  that  the  current  market 
value  of  such  stocks,  bonds,  notes,  bills,  or  other  evidences  of  indebtedness, 
shall  be  at  all  times  during  the  continuance  of  such  loans  at  least  twenty  per 
cent,  more  than  the  sum  loaned  thereon.  [Act  Febi  17,  1875;  14  Leg* 
S.S.  p.  33.] 

Art.  2918.  May  re-invest  its  stock.  A  company  may  change  and  re- 
invest its  capital  stock  in  like  securities,  as  occasion  may  from  time  to  time 
require.     [Act  Feb.  17,  1875;  14  Leg.  S.  S.  p.  33.] 

Art.  2919.  Number,  etc.,  of  directors.  The  affairs  of  any  company 
organized  under  the  laws  of  this  state  shall  be  managed  by  not  more  than 
thirteen,  nor  fewer  than  seven  directors,  all  of  whom  shall  be  stockholders  in 
the  company.     [Act  Feb.  17,  1875;  14  Leg.  S.  S.  p.  33.] 

Art.  2920.  Election  of  directors.  Within  thirty  days  after  the  sub- 
scription books  of  the  company  have  been  filled,  a  majority  of  the  stockholders 
shall  hold  a  meeting  for  the  election  of  directors,  each  share  entitling  the 
holder  thereof  to  one  vote ;  and  the  directors  then  in  office  shall  continue  in 
office  until  their  successors  have  been  duly  chosen  and  have  accepted  the  trust. 
[Act  Feb.  17,  1875;  14  Leg.  S.  S.  p.  33.] 

Art.  2921.  Annual  meeting:  for.  The  annual  meeting  for  the  elec- 
tion of  directors  of  a  company  shall  be  held  during  the  month  of  January,  as 
the  by-laws  of  the  company  may  direct.  [Act  Feb.  17,  1875;  14  Leg. 
S.  S.  p.  33,] 
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Am*.  2922.  Spedal  meetings  for  election  of  directors.  If  from 
any  cause  the  stockholders  should  fail  to  elect  directors  at  an  annual  meeting, 
they  may  hold  a  special  meeting  for  that  purpose,  by  giving  thirty  days'  notice 
thereof  in  some  newspaper  in  general  circulation  in  the  county  in  which  the 
principal  office  of  the  company  is  located,  and  the  directors  chosen  at  such 
special  meeting  shall  continue  in  office  until  their  successors  are  duly  elected 
and  have  accepted.     [Act  Feb.  17,  1875;  14  Leg.  S.  S.  p.  33.] 

Art.  2923.  Quorum  of  stocliholders.  No  meeting  of  stockholders 
shall  elect  directors  or  transact  any  other  business  of  the  company  unless  there 
shall  be  present  at  such  meeting,  in  person  or  by  proxy,  a  majority  in  value  of 
the  stockholders  equal  to  two-thirds  of  the  stock  of  such  company. 

Abt.  2924.  Directors  shall  choose  officers.  The  directors  shall 
choose  by  ballot  from  their  own  number  a  president  and  such  other  officers  as 
the  by-laws  of  the  company  may  designate,  who  shall  perform  such  duties, 
receive  such  compensation  and  give  such  security  as  the  by-laws  of  such  com- 
pany may  require.     [Act  Feb.  17, 1875;  14  Leg.  S.  S.  p.  33.] 

Art.  2925.  Directors  may  ordain  by-laws,  etc.  The  directors  may 
ordain  and  establish  such  by-laws  and  regulations,  not  inconsistent  with  law, 
as  shall  appear  to  them  necessary  for  regulating  and  conducting  the  business 
of  the  company.     [Act  Feb.  17,  1875;  14  Leg.  S.  S.  p.  33.] 

Art.  2926.  Shall  keep  a  record.  It  shall  be  the  duty  of  the  direc- 
tors to  keep  a  full  and  correct  record  of  their  transactions,  which  shall  at 
all  times,  during  business  hours,  be  open  to  the  inspection  of  the  stockholders 
and  other  persons  interested  therein.  [Act  Feb.  17,  1875;  14  Leg.  S.  S. 
p.  33.] 

Art.  2927.  Vacancies ;  qnomm.  The  directors  shall  fill  all  vacancies 
which  shall  occur  in  the  board  or  in  any  of  the  offices  of  the  company,  and  a 
majority  of  the  board  shall  constitute  a  quorum  for  the  transaction  of  bus- 
iness.    [Act  Feb.  17,  1875;  14  Leg.  S.  S.  p.  33.] 

Art.  2928.    General  incorporation  law  shall  apply.    The  laws  re- 
ding to  and  govering  corporations  in  general  shall  apply  to  and  govern  in- 
/irance  companies  incorporated  in  this  state  in  so  far  as  the  same  may  not  be 
inconsistent  with  the  provisions  of  this  title. 
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2929-2932. 


CH.  2.  — COMMISSIONER  OF  INSURANCE. 


2932. 
2933. 
2934. 

2935. 

2936. 


Charged  with  execution  of  insurance 
laws. 

Duty  of,  when  application  is  made  for 
certificate  of  authority. 

Shall  issue  certificate  of  autliority, 
when. 

Subsequent  certificate  not  to  issue, 
when. 

Other  duties  of  commissioner. 

Powers  of,  to  make  examinations,  etc. 

Person  refusing  to  testify  may  be  at- 
tached, etc. 

Process  Issued  bjr  com'r  shall  be  ex- 
ecuted bv  sheriff,  etc. 

Transfer  of  securities  by  commissioner 
not  valid,  Vmless  countersigned  by 
treasurer. 


Art.  Abt. 

2937.    Duty  of  treasurer  in  regard  to  audi 

transfers. 
2930.    Duty  of,  when  application  is  made  for     2938.    Free  access  to  books,  records,  etc., 

given  to  commissioner  and  treasurer. 

2939.  Instruments  executed  by  oommissioner 
and  copies  of  papers  in  his  office 
made  evidence. 

2940.  Commissioner  authorized  to  make  in- 
quiries of  companies. 

2941.  Annual  statements  to  be  tabulated  and 
submitted  to  legislature  by  commis- 
sioner. 

2942.  Papers,  etc.,  in  comptroller's  office  re- 
lating to  insurance  shall  be  trans- 
ferred to  commissioner,  etc. 

2942a  Insurance  company's  certificate  of 
authority  to  transact  business  to  be 
revoked,  when. 

Abt.  2929.    Chargred   with  the  execution  of   Insnrance   laws. 

The  commissioner  of  insurance,  statistics  and  history  is  charged  with  the  ex- 
ecution of  all  laws  now  in  force  or  which  may  hereafter  be  enacted  in  relation 
to  insurance  and  insurance  companies  doing  business  in  this  state.  [Act  Aug. 
21,1876;  15Leg.  p.  219.] 

(1)  This  officer  is  styled  commissioner  of  agriculture,  insurance,  statistics  and  history. 
jAnUt  Arc.  8a,  §§  1,  2. 

Abt.  2930.  Duty  of ,  when  application  is  made  for  certificate  of 
authority*  When  application  is  made  to  the  commissioner  by  any'company 
desirins^  to  pursue  the  business  of  insurance  for  a  certificate  of  authority, 
he  shjill,  before  granting  such  certificate,  be  satisfied  that  such  company  has 
fully  and  in  good  faith  complied  with  all  the  requirements  of  the  law  and  is 
possessed  of  the  amount  of  capital  stock  required  by  law,  and  such  commis- 
sioner may  make  or  cause  to  be  made  such  examination  and  investigation  into 
the  affairs  of  such  company  as  he  may  deem  prudent. 

Art.  2931.  Certificate  of  authority  issued,  when.  Should  said 
oommissioner  be  satisfied  that  the  company  applying  for  authority  has  in  all 
respects  fully  complied  with  the  law,  and  that  it  has  the  required  amount  oi 
capital  stock,  it  shall  be  his  duty  to  issue  to  such  company  a  certificate  of 
authority  under  the  seal  of  his  office,  authorizing  such  company  to  transact 
insurance  business  in  this  state,  naming  therein  the  particular  kind  of  insurance, 
for  the  period  of  not  less  than  three  months,  nor  extending  beyond  the  thirty- 
first  day  of  December  next  following  the  date  of  such  certificate;  but  no  sub- 
sequent ceitificate  of  authority  shall  be  issued  to  any  company  organized  under 
the  laws  of  any  other  state  or  county,  when  it  shall  be  made  to  appear  that 
such  company  has  removed  from  any  court  of  this  state,  to  a  court  of  tho 
United  States  for  trial,  any  suit  brought  against  it  by  a  citizen  of  this  state  to 
recover  for  a  loss  under  a  policy  of  insurance  issued  by  such  company,  and 
that  by  such  removal  the  suit  has  been  transferred  to  a  place  for  trial  without 
and  beyond  the  limits  of  the  county  in.  which  such  citizen  resides.  [Amend- 
ment April  9;  July  24,  1879;  16  Leg.  p.  83.] 

Art.  2932.  Duties  of  the  commissioner.  The  following  are  the 
duties  of  the  commissioner  of  insurance: 

r.  To  see  that  all  laws  respecting  insurance  and  insurance  companies  are 
faithfully  executed. 

2.  To  file  and  preserve  in  his  office  all  acts  or  articles  of  incorporation  of 
insurance  companies,  and  all  other  papers  required  by  law  to  be  deposited  with 
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him,  and  on  application  of  any  party  interested  therein  to  furnish  certified 
•copies  thereof  upon  the  payment  of  the  fees  prescribed  by  law. 

3.  He  sbail,  as  soon  as  practicable  iu  each  year,  calculate  or  cause  to  be 
-calculated  in  his  office,  by  an  officer  oi  employe  of  bis  department,  the  net 
value  on  the  thirty-first  of  December  of  the  previous  year,  of  all  the  policies 
in  force  on  that  day  iu  each  life  or  health  company  doing  business  in  the  state. 

4.  Calculations  of  the  net  value  of  each  policy  shaH  be  based  upon  the 
American  experience  table  of  mortality  and  four  and  one-half  per  cent,  in- 
terest per  annum.  And  the  net  value  of  a  policy  at  any  time  shall  be  taken 
to  be  the  net  single  premium  which  will  at  that  time  effect  the  insurance,  less 
the  value  at  that  time  of  the  future  net  premiums  called  for  by  the  table  of 
mortality  and  rate  of  interest  designated  above. 

5.  In  case  it  is  found  that  any  life  insurance  company  doing  business  in  this 
«tate  has  not  on  hand  the  net  value  of  all  its  policies  in  force,  after  all  other 
debts  of  the  company  and  claims  against  it,  exclusive  of  capital  stock,  have 
been  provided  for,  it  shall  be  the  duty  of  the  insurance  commissioner  to  pub- 
lish the  fact  that  the  then  existing  condition  of  the  affairs  of  the  company  is 
below  the  standard  of  legal  safety  established  by  this  state,  and  he  shall  require 
the  company  at  once  to  cease  doing  new  business,  and  he  shall  immediately 
institute  proceedings,  as  provided  by  law,  to  determine  what  further  shall  be 
done  in  the  case. 

6.  It  is  hereby  made  the  duty  of  the  commissioner  of  insurance,  after  hav- 
ing determined  as  above  the  net  value  of  all  the  policies  in  force,  to  see  that 
the  company  has  that  amount  in  safe,  legal  securities  of  the  description  and 
•character  required  by  law,  after  all  its  debts  and  claims  against  it,  exclusive  of 
capital  stock,  have  been  provided  for. 

7.  He  shall  accept  the  valuation  made  by  the  insurance  commissioner  of  the 
state  nnder  whose  authority  a  life  insurance  company  was  organized,  when 
such  valuation  has  been  properly  made,  on  sound  and  recognized  principles 
Jind  legal  basis  as  above;  provided^  the  company  shall  furnish  to  him  a  cer- 
tificate of  the  insurance  commissioner  of  such  state,  setting  forth  the  value 
-calculated  on  the  data  designated  above,  of  all  the  policies  in  force  in  the  com- 
pany on  the  previous  thirty-first  day  of  December,  and  stating  that  after  all 
other  debts  of  the  company  and  claims  against  it  at  that  time  were  provided 
for,  the  company  had,  in  safe  securities  of  the  character  required  by  the  law 
4>f  this  state,  an  amount  equal  to  the  net  value  of  all  its  policies  in  force,  and 
that  said  company  is  entitled  to  do  business  in  its  own  state. 

8.  Every  life  insurance  company  doing  business  in  this  state  during  the 
year  for  which  the  statement  is  made,  that  fails  promptly  to  furnish  the  cer- 
tificates aforesaid,  shall  be  required  to  muke  full  detailed  lists  of  policies  and 
securities  to  the  insurance  commissioner,  and  shall  be  liable  for  all  charges  and 
expenses  consequent  upon  not  having  furnished  said  certificate. 

9.  For  every  company  doing  fire  insurance  business  in  this  state,  he  shall 
-calculate  the  re-insurance  reserve  for  unexpired  fire  risks,  by  taking  fifty  per 
cent,  of  the  premiums  received  on  all  unexpired  risks  that  have  less  than  one 
year  to  run,  and  a  pro  rata  of  all  premiums  received  on  risks  that  have  more 
than  one  year  to  run  ;  provided^  that  when  the  re-insurance  reserve,  calculated 
as  above,  is  less  than  forty  per  cent,  of  all  the  premiums  received  during  the 
year,  the  re-insurance  reserve  iu  this  case  shall  be  the  whole  of  the  premiums 
received  on  all  of  its  unexpired  risks. 

10.  In  marine  and  inland  insurance  he  shall  charge  all  the  premiums  received 
on  unexpired  risks  as  a  re-insurance  reserve. 

11.  Having  charged  against  a  company  the  re-insuranc^  reserve,  as  above 
determined,  for  fire,  marine  and  inland  insurance,  and  adding  thereto  all  other 
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debts  and  claims  against  the  company,  he  shall,  in  case  he  find  the  capital 
stock  of  the  company  impaired  to  the  extent  of  twenty  per  cent.,  give  notice 
to  the  company  to  make  good  its  whole  capital  stock  within  sixty  days ;  and  if 
this  is  not  done,  he  shall  require  the  company  to  cease  to  do  business  within 
this  state,  and  shall  thereupon,  ia  case  the  company  is  organized  under 
authority  of  the  state,  immediately  institute  legal  proceedings  to  determue 
what  further  shall  be^done  in  the  case. 

12.  It  shall  be  the  duty  of  the  commissioner  of  insurance,  after  he  has  no* 
tified  a  life  insurance  company  organized  under  authority  of  this  act,  to  cease 
doin^  new  business  until  the  net  value  of  its  policies  in  force  is  equal  to  that 
called  for  by  the  standard  of  safety  established  by  the  state,  at  once  to  cause 
a  rigid  examination  in  regard  to  the  affairs  of  such  company  ;  and  in  case  it 
shall  appear  that  there  is  no  fraud  or  gross  incompetency  or  recklessness  shown 
to  exist  in  the  management,  he  may,  upon  publishing  the  facts  in  the  case» 
permit  such  company  to  continue  in  charge  of  its  business  for  one  year; 
provided,  there  is,  in  his  opinion,  reason  to  believe  that  the  company  may 
eventually  bo  able  to  re-establish  the  legal  net  value  of  its  policies  in  force. 
At  the  end  of  the  year  named  above  be  may  renew  the  permission  in  case,  on 
examination,  if  he  is  satisfied  that  the  company  is  likely  to  retrieve  its  affairs. 

13.  In  case  the  commissioner  does  not  permit  the  company  to  continue  in 
the  control  of  its  business,  it  is  made  his  duty  to  institute  the  necessary  pro* 
ceedings  for  the  protection  of  its  policy-holders  in  accordance  with  the  laws. 

14.  The  commissioner  shall  publish  the  result  of  his  examination  of  the 
affairs  of  any  company  whenever  he  deems  it  for  the  interest  of  the  public. 

15.  He  shall  suspend  the  entire  business  of  any  company  of  this  state,  and 
the  business  within  this  state  of  any  other  company,  during  its  non-compliance 
with  any  provision  of  the  law  relative  to  insurance,  or  whenever  its  assets  ap- 
pear to  him  insufficient  to  justify  its  continuance  in  business,  by  suspending  or 
revoking  the  certificate  granted  by  him,  and  he  shall  give  notice  thereof  to  the 
insurance  commissioner  or  other  similar  officer  of  every  state,  and  shall  also 
publish  notice  thereof. 

16.  He  shall  institute,  or  cause  to  be  instituted,  the  necessary  proceedings 
under  the  laws  to  close  the  affairs  of  any  insurance  company  of  this  state  which 
shall  appear  to  him  upon  examination  to  be  insolvent  or  fraudulently  conducted. 

17.  He  shall  report  promptly  and  in  detail  to»  the  attorney-general  any 
violation  of  law  relative  to  insurance  companies  or  the  business  of  insurance. 

18.  He  shall  furnish  to  the  companies  required  to  report  to  him  the 
necessary  blank  forms  for  the  statements  required. 

19.  He  shall  preserve  in  a  permanent  form  a  full  record  of  his  proceedings 
and  a  concise  statement  of  the  condition  of  each  company  or  agency  visited  or 
examined. 

20.  At  the  request  of  any  person,  and  on  the  payment  of  the  legal  fee,  he 
shall  give  certified  copies  of  any  record  or  papers  in  his  office  when  he  deems 
it  not  prejudicial  to  public  interest,  and  shall  give  such  other  certificates  as  are 
provided  for  by  law. 

21.  He  shall  report  annually  to  the  governor  the  names  and  compensations 
of  his  clerks,  the  receipts  and  expenses  of  his  department  for  the  year,  his 
official  acts,  the  condition  of  companies  doing  business  in  this  state,  and  such 
other  information  as  will  exhibit  the  affatrs  of  said  department. 

22.  He  shall  send  a  copy  of  such  annual  report  to  the  insurance  commis- 
sioner or  any  similar  officer  of  every  other  state,  and  to  each  company  doing 
business  in  this  state. 

83.  On  request  he  shall  communicate  to  the  insurance  commissioner  or  other 
similar  officer  of  any  other  state>  in  which  the  substantial  provisions  of  the  law 
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of  this  state  relative  to  insurance  has  been  or  shall  be  enacted,  any  facts  which 
by  biw  it  is  his  duty  to  ascertain  respecting  companies  of  this  state  doing 
business  within  such  other  state. 

24.  It  shall  be  his  duty  to  see  that  no  company  is  permitted  to  insure  lives 
•r  health  in  this  state  whose  charter  authorizes  to  do  a  fire,  marine  or  inland 
business,  and  that  no  company  authorized  to  do  a  life  or  health  insurance  bus- 
iness be  permitted  to  take  fire,  marine  or  inland  risks. 

Art.  2933.  Commissioner  may  make  examinations,  etc.  The 
commissioner  of  insui-ance,  for  the  purpose  of  examinations  authorized  by  law, 
has  power  either  in  person  or  by  one  or  more  examiners  by  him  commis- 
sioned in  writing — 

1.  To  require  free  access  to  all  books  and  papers  within  this  state  of  any  in- 
surance companies  or  the  agents  thereof  doing  business  within  this  state. 

2.  To  summon  and  exammo  any  person  within  this  state,  under  oath,  which 
he  or  any  examiner  may  administer,  relative  to  the  affairs  and  condition  of 
any  insurance  company. 

3.  For  probable  cause  to  visit  at  its  principal  office,  wherever  it  may  be,  any 
insurance  company,  not  of  a  state  in  which  the  substantial  provisions  of  the 
laws  of  this  state  shall  be  enacted  and  doing  business  in  this  state,  for  the 
purpose  of  investigating  its  affairs  and  condition,  and  he  shall  revoke  the 
certificate  of  any  such  company  in  this  state  refusing  to  permit  such  exam- 
ination. 

4.  He  may  revoke  or  modify  any  certificate  of  authority  issued  by  him 
when  any  conditions  prescribed  by  law  for  gi*anting  it  no  longer  exists. 

5.  He  also  has  power  to  institute  suits  and  prosecutions,  either  by  theattor- 
ney-geueral  or  such  other  attorney  as  he  may  designate,  for  any  violation  of 
the  law  of  this  state  relating  to  insurance,  and  he  shall  be  made  a  party  to  any 
proceedings  for  the  closing  up  of  the  affairs  of  any  company,  when  the  same 
shall  not  be  in  the  name  of  the  state.  [Act  Aug.  21,  1876;  15  Leg. 
p.  219.] 

Art.  2934.  Person  refasingr  to  testify  may  be  attadted,  etc. 
Whenever,  without  justifiable  cause,  any  person  being  within  this  state  refuses 
to  appear  and  testify  before  the  commissioner  of  insurance  when  duly  sum- 
moned, he  may  be  attached  by  order  of  such  commissioner  and  imprisoned  in 
the  county  jail  until  he  testifies.     [Act  Aug.  21,  1876 ;  15  Leg.  p.  219.1 

Art.  2935.  Process  shall  be  executed  by  sheriffy  etc.  Sheriffs 
and  other  peace  officers  of  this  state  shall  execute  process  directed  to  them  by 
the  commissioner  of  insurance,  and  make  return  thereof  to  him  as  in  the  case 
of  process  issued  from  any  of  the  courts. 

Abt.  2936.  Transfer  of  secnrities  shall  be  countersigned  by 
la'easarer.  No  transfer  by  the  commissioner  of  insurance  of  securities  of 
any  kind,  in  any  way  held  by  him  in  his  official  capacity,  shall.be  valid  unless 
countersigned  by  the  treasurer  of  the  state.  [Act  Aug.  21,  1876;  15  Leg. 
p.  219.] 

Abt.  2937.  Dnty  of  treasurer  in  regrard  to  transfers.  It  is  the 
duty  of  the  state  treasurer — 

1.  To  countersign  any  such  transfer  presented  to  him  by  the  commissioner. 

2.  To  keep  a  record  of  all  transfers, -stating  the  name  of  the  transferee, 
unless  transferred  in  blank,  and  a  description  of  the  security. 

3.  Upon  countersigning,  to  advise  by  mail  the  company  concerned  the  par- 
ticulars of  the  transaction. 

4.  In  his  annual  report  to  the  legislature  to  state  the  transfers  and  the 
amount  thereof,  countersigned  by  him.  [Act  Aug.  21,  1876;  15  Leg. 
p.  219.] 
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Art.  2938.  Free  access  to  records,  books,  etc.,  grlven  to  com- 
missioner and  treasurer.  For  the  purpose  of  verifying  the  correctness 
of  records  the  commit^sioner  of  insurance  shall  be  entitled  to  free  access  to  the 
treasurer's  records,  required  by  the  preceding  article,  and  the  treasurer  shall 
be  entitled  to  free  access  to  the  books  and  other  documents  of  the  insurance 
dapartment  relating  to  securities  held  by  the  commissioner.  [Act  Aug.  21, 
1876;  15  Leg.  p.  219.] 

Art.  2939.  Instmments  executed  by  commissioner  and  copies 
of  papers  in  his  office  made  evidence.  Every  instrument  executed  by 
the  commissioner  of  insurance  of  this  state,  or  of  any  other  state,  in  which  the 
substantial  provision^  of  the  laws  of  this  state  relating  to  insurance  have  been 
or  shall  be  enacted,  pursuant  to  authority  conferred  by  law,  and  authenticated 
by  his  seal  of  office,  shall  be  received  as  evidence,  and  copies  of  papers  and 
records  in  his  office  certified  by  him,  and  so  authenticated,  shall  be  received  as 
evidence,  with  the  same  effect  as  the  originals.  [Act  Aug.  21,  1876,  15  Leg. 
p.  219.] 

Abt.  2940.  Commissioner  authorized  to  make  inquiries  of  oonu 
pany,  etc.  The  commissioner  of  insurance  is  authorized  to  address  any  in- 
quiries to  any  insurance  company  in  relation  to  its  business  and  condition,  or 
any  matter  connected  with  its  transactions  which  he  may  deem  necessary  for 
the  public  good  or  for  a  proper  discharge  of  his  duties ;  and  it  shall  be  the 
duty  of  the  company  so  addressed  to  promptly  answer  such  inquiries  in 
writing.     [Act  Feb.  17,  1875  ;  14  Leg.  S.  S.  p.  33.] 

Abt.  2941.  Annnal  statement  to  be  made  to  legrtslatnre  by 
commissioner.  It  shall  be  the  duty  of  the  commissioner  to  cause  the  inform- 
ation contained  in  the  annual  statements  of  companies  to  be  arranged  in  tabular 
form,  and  prepare  the  same  in  a  single  document  for  printing,  and  submit  the 
same  to  the  legislature  as  a  portion  of  his  regular  report  to  that  body.  [Act 
Feb!  17,1875;  14  Leg.  p.  33.] 

Art.  2942.  Comptroller  to  transfer  papers  to  commissioner. 
All  papers  and  records  now  on  file  in  the  office  of  the  comptroller  of  public 
accounts  peitaining  to  insurance  and  connected  with  the  current  duties  of  the 
commissioner  of  insurance,  statistics  and  history  shall  be  transferred  and  de- 
livered to  that  officer  as  early  as  practicable.  [Act  Aug.  21,  1876;  15  Leg. 
p.  219.] 

Art.  2942a.  Insurance  company's  certificate  to  be  revoked, 
-when.  Should  any  insurance  company  fail  or  neglect  to  pay  off  and  dis- 
charge any  execution,  issued  upon  a  valid  final  judgment  against  said  com- 
pany, within  thirty  days  after  notice  of  the  issuance  thereof,  then,  in  that 
event,  the  certificate  of  authority  of  said  company  to  transact  business  of  in- 
surance shall  be  revoked,  cancelled  and  annulled,  and  said  company  shall  be 
prohibited  from  transacting  business  of  insurance  in  this  state  until  said  ex- 
ecution be  satisfied. 
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CH.  3.  — GENERAL  PROVISIONS. 


Akt. 
2iM3. 


2dU. 
2945. 
2040. 

2947. 

2948. 
2&49. 

2950. 
2951. 
2952. 


2953. 
2954. 
2955. 


Insurance  unlawful,  unless  authorized 
by  the  commissioner  of  insurance. 

Agency  defined. 

Statement  under  oath  shall  be  fur- 
nished conunisBioner,  and  what  it 
shall  show. 

Statements  shall  be  accompanied  with 
act  or  articles  of  incorporation  and 
copy  of  by-laws  of  company. 

Statement  shall  also  be  accompanied 
by  a  resolution  under  seal  of  the 
company. 

Capital  stock  shnll  not  be  less  than  one 
hundred  thousand  dollai-s. 

Comity  with  other  states. 

Foreign  companies  required  to  deposit 
one  hundred  thousand  dollars  with 
the  state  treasurer. 

Deposits  liable  for  judgments  of  pol- 
icy-holders. 

When  the  deposit  has  been  made  in 
another  state. 

Where  suits  agidnst  companies  may  be 
instituted,  and  how  process  may  be 
served. 

Penalty  for  failure  to  pay  loss. 

Penalty  for  failure  to  pay  execution. 

Life  or  health  insurance  company 
shall  not  take  any  risks  except  those 
of  life  or  health. 


Abt. 
2956. 


2957. 
2958. 


2961. 

2962. 

«963. 

2964. 
2965. 


2967. 

2968. 

2969. 
2970. 

2971. 

2971a. 


Marine,  fire,  and  other  than  life  or 
health  insurance  companiesi  may  do 
what. 

Limit  to  extent  of  insurance. 

Lisurance  companies  shall  not  pur- 
chase or  hold  real  estate,  except,  etc. 

Commissioner  may  permit  capital 
stock  of  company  to  be  reduced, 
when,  etc. 

When  company  is  called  upon  to  make 
good  its  capital  stock,  shall  do  what. 

Stockholder  bailing  to  pay  when 
called  upon,  what  course  shall  be 
taken. 

Company  may  create  and  disx>ose  of 
new  stock. 

Association  of  companies  not  permit- 
ted to  do  business,  until,  etc. 

Notices  shall  be  published,  how. 

Annual  statement  of  companies. 

What  the  annual  statement  shall  ex-^ 
hibit. 

Commissioner  may  change  form  of 
annual  statement. 

Company  shall  publish  certificate  of 
commissioner. 

Unlawful  dividends. 

Penalty  for  making  unlawful  div- 
idends. 

Policy  shall  be  considered  a  liquidated 
demand. 
Mutual  relief  associations. 


Art.  2943.  Insurance  agency  nnlawfal^  unless  authorized  by 
eommissioner.  It  eball  not  be  lawful  for  any  person  to  act  within  this 
state,  as  ageut  or  otherwise,  in  soliciting  or  receiving  applications  for  insur- 
ance of  any  kind  wbatev^*,  or  in  any  manner  to  aid  in  the  transaction  of  the 
business  of  any  insurance  company  incorporated  in  this  state  or  out  of  it, 
without  first  procuring  a  certificate  of  authority  from  the  commissioner  of  in- 
surance, statbtics  and  history.  [Act  May  2,  1874;  14  Leg.  p.  197;  P.  D. 
7116^.] 

Art.  2943a.  Who  are  agents;  liability  for  acting  T^thout 
authority  of  law. 

§  1.  AoENcr  Defined.  Any  person  who  solicits  insurance  on  behalf  of 
any  inftursiuce  company,  whether  incorporated  under  the  laws  of  this  or  any 
other  state  or  foreign  government,  or  who  takes  or  transmits  other  than  for 
hinisoif  any  application  for  insurance  or  any  policy  of  insurance  to  or  from 
such  company,  or  who  advertises  or  otherwise  gives  notice  that  he  will  receive 
or  transmit  the  same,  or  who  shall  receive  or  deliver  a  policy  of  insurance  of 
any  such  company,  or  who  shall  examine  or  inspect  any  risk,  or  receive,  or 
collect,  or  transmit  any  premium  of  insurance,  or  make  or  forward  any  di- 
agram of  any  building  or  buildings,  or  do  or  perform  any  other  act  or  thing  in 
the  making  or  consummating  of  any  contract  of  insurance  for  or  with  any  such 
insurance  company  other  than  for  himself,  or  who  shall  examine  into,  or  adjust 
or  aid  in  adjusting  any  loss  for  or  on  behalf  of  any  such  insurance  company, 
whether  any  of  such  acts  shall  be  done  at  the  instance  or  request,  or  by  the 
employment  of  such  insui*ance  company,  or  of  or  by  any  broker  or  other  per- 
son, shall  be  held  to  be  the  agent  of  the  company  for  which  the  act  is  done, 
or  the  risk  is  taken,  as  far  as  relates  to  all  the  liabilities,  duties,  requirements 
and  penalties  set  forth  in  this  act ;  provided^  that  the  provisions  of  this  act 
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shall  not  apply  to  citizens  of  this  state  who  arbitrate  in  the  adjustment  of 
losses  between  the  insurers  and  the  insurecf,  nor  to  the  adjustment  of  partic- 
ular or  general  average  losses  of  vessels  or  cargoes  by  marine  adjusters  who 
have  paid  an  occupation  tax  of  two  hundred  dollars  for  the  year  in  which  the 
adjustment  is  made;  provided  further ^  that  the  provisions  of  this  act  shall 
not  apply  to  practicing  attorneys-at-law  in  the  State  of  Texas,  acting  in  the 
regular  transaction  of  their  business  as  such  attorneys-at-law,  and  who  are  not 
local  agents,  nor  acting  as  adjusters  for  any  insurance  company.  [Act  July 
9,1879;  16  Leg.  S.  S.  p.  32.] 

§  2.  Penaltt  for  Actino  as  Agent  WrrHOur  Atjthobitt.  Any  person 
who  shall  do  or  perform  any  of  the  acts  or  things  mentioned  in  the  preceding 
section  for  any  insurance  company  hereinbefore  referred  to  without  such  com- 
pany having  first  complied  with  the  requirments  of  the  laws  of  this  state,  or 
having  received  the  certificate  of  authority  from  the  commissioner  of  insur- 
ance, statistics  and  history  of  the  State  of  Texas,  as  required  by  law,  shall 
be  guilty  of  a  misdemeanor,  and  on  conviction  by  any  court  of  competent 
jurisdiction  for  the  first  offense  be  fined  five  hundred  dollars,  and  also  a  sum 
equal  to  the  state,  county  and  municipal  license  required  to  be  paid  by  such 
insurance  company  for  doing  business  in  this  state,  and  shall  be  imprisoned  in 
the  county  jail  where  the  offense  is  committed,  for  the  period  of  three  months, 
unless  the  fine  assessed  against  him  and  the  sum  of  license  herein  mentioned,  and 
the  cost  of  the  court  be  sooner  paid,  and  for  any  second  or  other  offense  such 
person  shall  be  fined  in  the  sum  of  one  thousand  dollars  and  shall  be  impris- 
oned in  the  county  jail  for  the  period  of  six  months,  unless  the  fine  assessed 
against  him  and  the  cost  of  the  coui*t  be  sooner  paid. 

§  3.  Taxation  op  Companies  Acting  Without  AuTHORmr.  Whenever 
any  person  shall  do  or  perform  within  this  state  any  of  the  acts  mentioned  in 
the  first  section  of  this  act,  for  or  on  behalf  of  any  insurance  company  therein 
referred  to,  such  company  shall  be  held  to  be  doing  business  in  this  state, 
and  shall  be  subject  to  the  same  taxes,  state,  county  and  municipal,  as  insur- 
ance companies  that  have  been  legally  qualified  and  Mmitted  to  do  business  in 
this  state  by  agents  or  otherwise,  are  subject,  the  same  to  be  assessed  and  col- 
lected as  taxes  are  assessed  and  collected  against  such  companies  ;  and  such 
persons  so  doing  or  performing  any  of  such  acts  or  things  shall  be  personally 
liable  for  such  taxes. 

§  4.  Agent  Personally  Liable  on  Policy.  Any  person  who  shall  do  any 
of  the  acts  mentioned  in  the  first  section  of  this  act,  for  or  on  behalf  of  any 
insurance  company,  without  such  company  has  first  complied  with  the  require- 
ments of  the  laws  of  this  state,  shall  be  personally  liable  to  the  holder  of  any 
policy  of  insurance  in  respect  of  which  such  act  was  done  for  any  loss  covered 
by  the  same. 

§  5.  Inconsistent  Laws  Repealed.  All  laws  and  parts  of  laws  incon- 
sistent with  the  provisions  of  this  act  be  and  the  same  are  hereby  repealed. 

Art.  2944.  Statement  furnished  conunissioner^  and  what  it 
shall  show.  Any  life  or  health  insurance  company  desiring  to  transact  the 
business  of  insurance  in  this  state  shall  furnish  said  commissioner  with  a  writ^ 
ten  or  printed  statement,  under  oath  of  the  president  or  secretary  of  such 
company,  which  statement  shall  show — 

1.  The  name  and  locality  of  the  company. 

2.  The  amount  of  its  capital  stock. 

8.  The  amount  of  its  capital  stock  paid  up. 

4.  The  assets  of  the  company,  including,  first,  the  amount  of  cash  on  hand 
and  in  the  hands  of  other  persons,  naming  such  persons  and  their  residence ; 
second,  real  estate  unincumbered,  where  situated  and  its  value ;  and  if  the  said 
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company  be  one  organized  under  the  laws  of  this  stute^  an  abstract  of  the  title 
thereto  shall  accompany  such  statement;  third ,  the  bonds  owned  by  the  com- 
pany and  how  they  are  secured,  with  the  rate  of  interest  thereon ;  fourth, 
debts  due  the  company  secured  by  mortgage,  describing  the  property  mort- 
gaged and  its  market  value;  fifth,  debts  otherwise  secured,  stating  how 
secured  ;  sixth,  debts  for  premiums;  seventh, all  other  moneys  and  securities. 

5.  The  aiQount  of  liabilities  due  or  not  due  by  the  company,  stating  the 
person  or  corporation  to  whom  due. 

6.  Losses  adjusted  and  due. 

7.  Losses  adjusted  and  not  due. 

8.  Losses  unadjusted. 

9.  Losses  in  suspense  and  for  what  cause. 

10.  All  other  claims  against  the  company,  describing  the  same. 
[Act  May  2,  1874;  14  Leg.  p.  197;  P.  D.  71165r.] 

Aht.  2945.  Statement  shall  be  accompanied  with,  what.  Such 
life  or  health  insurance  company  shall  accompany  such  statement  with  its  acts 
or  articles  of  incorporation  and  all  amendments  thereto,  and  a  copy  of  its 
by-lawsy  together  with  the  name  and  residence  of  each  of  its  officers,  directors 
and  members,  all  of  which  shall  be  certified  under  the  band  of  the  president 
or  secretary  of  such  company.  [Act  May  2,  1874;  14  Leg.  p.  197 ;  P.  D. 
7116flr.] 

Art.  2946.  Power  of  attorney  shall  accompany  statement,  etc. 
Such  company  shall  also  file  with  the  commissioner  a  power  of  attorney  under 
its  corporate  seal  for  all  of  its  agents  and  officers  or  representatives  in  this 
state,  authorizing  such  agents,  officers  and  representatives,  and  each  of  them, 
to  accept  service  of  any  civil  process  for  and  in  behalf  of  such  company,,  and 
consenting  that  the  service  of  any  civil  process  upon  any  such  agent,  officer  or 
representative  in  the  state  in  any  suit  or  proceeding  in  which  such  company  is 
a  party,  shall  be  taken  and  held  to  be  valid,  and  waiving  all  claims  of  error 
by  reason  of  such  service.  Said  power  of  attorney  shall  be  embodied  in  a 
resolution  duly  adopted  by  such  company  and  shall  be  signed  by  the  president, 
manager  or  secretary  thereof ;  and  all  of  the  persons  named  in  said  power  of 
attorney  shall  be  residents  of  this  state,  and  the  full  name  and  residence  of 
each  shall  be  stated.     [Act  May  2,  1874  ;  14  Leg.  p.  197;  P.  D.  TUegr.] 

Art.  2947.  Capital  stock  shall  not  be  less  than  9100,000.  No 
life  or  health  insurance  company  incorporated  in  this  state,  or  any  other  state, 
shall  transact  any  business  of  insurance  in  this  state  unless  such  company  is 
possessed  of  at  least  one  hundred  thousand  dollars  of  actual  capital  invested  in 
stocks,  bonds,  mortgages  or  other  satisfactory  evidence  of  security,  the  market 
value  of  which  shall  not  be  less  than  one  hundred  thousand  dollars.  [Act 
May  2,  1874;  14  Leg.  p.  197;  P.  D.  7116A.] 

Art.  2948.  Comity  with  other  states.  Whenever  the  existing  or 
future  laws  of  any  other  state  of  the  United  States  shall  require  of  life  or 
health  insurance  companies  incorporated  by  this  state,  any  deposit  of  secur- 
ities in  such  other  state  before  transacting  insurance  business  therein,  then,  and 
in  every  such  case  all  insurance  companies  of  such  state  shall,  before  doing 
any  insurance  business  in  this  state,  be  required  to  make  the  same  deposit  of 
aecnrities  with  the  treasurer  of  this  state.  [Act  May  2,  1874;  14  Leg.  p. 
197;  P.  D.  7116w.] 

Art.  2949.  Foreign  companies  required  to  deposit  f  100,000. 
Ho  life  or  health  insurance  company  incorporated  by  or  organized  under  the 
laws  of  any  foreign  government  shall  transact  business  in  this  state  unless  it 
shall  first  deposit  and  keep  deposited  with  the  treasurer  of  this  state  for  the 
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benefit  of  the  poHcy-holders  of  such  company,  citizens  or  residents  of  the 
United  States,  bonds  or  securities  of  the  United  States  or  of  the  State  of 
Texas,  to  the  amount  of  one  hundred  thousand  dollars.  [Act  May  2,  1874; 
14  Leg.  p.  197;  P.  D-  7116n.] 

(1)  Foreim  instirance  companies  dolnjif  bnsiness  in  this  state  are  governed  by  the  laws  of 
th^  state.    Queen  Ins.  Co.  v.  Jefferson  Ice  Co.,  64  T.  578. 

(2)  Foreign  corporations  are  required  to  file  charters  and  procure  a  permit  to  transact 
business.  The  permit  is  forfeited  if  a  suit  in  the  state  court  is  removed  by  it  to  the  federal 
courU.    Act  April  2 ;  July  4, 1887 ;  20  Leg.  p.  116.    See,  atUe,  Title  20,  Art.  574a. 

Art.  2950.  Deposits  liable  for  Judgments.  The  deposit  required  by 
the  preceding  article  shall  be  held  liable  to  pay  the  jadgment  of  policy-holders 
in  such  company,  and  may  be  so  decreed  by  the  court  adjudicating  the 
same.     [Act  May  2,  1874;  14  Leg.  p.  197;  P.  D.  7116n.] 

Art.  2951.  Deposit  made  in  another  state.  If  the  deposit  re- 
quired by  aiticle  2949  has  been  made  in  any  other  state  of  the  United  States 
under  the  laws  of  such  state  in  such  manner  as  to  secure  equally  all  the  policy- 
holders of  such  company  who  are  citizens  and  residents  of  the  United  States, 
then  no  deposit  shall  be  required  in  this  state,  but  a  certificate  of  such  deposit 
under  the  band  and  seal  of  the  officer  of  such  other  state  with  whom  the  same 
has  been  made,  shall  be  filed  with  the  commissioner  of  insurance,  statistics  and 
history. 

Art.  2952.  Wliere  snits  may  be  institnted,  and  liow  processes 
may  be  served.  Suits  may  be  instituted  and  prosecuted  against  any  life 
or  health  insurance  company  in  any  county  where  loss  has  occurred,  or  where 
the  policy-holder  instituting  such  suit  resides,  and  the  process  in  any  such 
suit  may  be  served  upon  any  person  in  this  state  holding  a  power  of  attorney 
from  such  company,  and  if  no  such  person  cai^  be  found  in  this  state,  upon 
affidavit  of  that  fact  being  filed,  process  may  be  served  by  publication,  as 
provided  in  the  case  of  defendants  who  are  non-residents  of  this  state.  [Act 
May  2,  1874;  14  Leg.  p.  197;  P.  D.  71l6g.] 

Art.  2953.  Penalty  for  failure  to  pay  loss.  In  all  cases  where  a 
loss  occurs  and  the  life  or  health  insurance  company  liable  tlierefor  shall  fail 
to  pay  the  same  within  the  time  specified  in  the  policy,  after  demand  made 
therefor,  such  company  shall  be  liable  to  pay  the  holder  of  such  policy,  in  ad- 
dition to  the  amount  of  the  loss,  twelve  per  cent,  damages  on  the  amount 
of  such  loss,  together  with  all  reasonable  attorney's  fees  for  the  prosecution 
and  collection  of  such  loss.  [Act  May  2,  1874;  14  Leg.  p.  197;  P.  D. 
71160.] 

Abt.  2954.  Penalty  for  failure  to  pay  execution.  Should  any 
life  or  health  insurance  company  fail  to  pay  off  and  satisfy  any  execution 
that  may  lawfully  issue  on  any  final  judgment  against  said  company  within 
thirty  days  after  the  officer  holding  such  execution  has  demanded  payment 
thereof  from  any  officer,  agent  or  attorney  of  such  company  in  this  state  or  out 
of  it,  such  officer  shall  immediately  certify  such  demand  and  failure  to  the 
commissioner  of  insurance,  and  thei^aupon  the  commissioner  shall  forthwith 
declare  null  and  void  the  certificate  of  authority  issued  by  him  to  such  com- 
pany, and  such  company  shall  be  prohibited  from  transacting  any  business  in 
this  state  until  said  execution  shall  be  fully  satisfied  and  discharged,  and 
until  such  commissioner  shall  renew  bis  certificate  of  authority  to  such  com- 
pany.    [Act  May  2,  1874 ;  14  Leg.  p.  197;  P.  D.  7116o.] 

Art.  2955.  Life  or  healtli  company  sliall  not  take  any  otlier 
risl^s.  It  shall  be  unlawful  for  any  life  or  health  insurance  company  to  take 
any  kind  of  risks  or  issue  any  policies  of  insurance,  except  those  of  life  or 
health,  nor  shall  the  business  of  life  or  health  insurance  in  this  state  be  in 
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anywise  condacted  or  traosaoted  by  any  company  which,  in  this  or  any  other 
state  or  country,  is  engaged  or  concerned  in  the  business  of  marine,  fire, 
inland  or  other  insurance.  [Act  May  2,  1874:  14  Leg.  p.  197;  P.  D. 
1716Z.] 

Art.  2956.  Marine,  fire,  etc.,  companies  may  do  what«  It  shall 
be  lawful  for  any  insurance  company  doing  business  in  this  state  under  the 
proper  certificate  of  authority,  except  a  life  or  health  insurance  company,  to 
insure  houses,  buildings,  and  all  other  kinds  of  property,  against  loss  or  damage 
by  fire,  and  to  take  all  kinds  of  insurance  on  goods,  merchandise  or  other 
property  in  the  course  of  transportation,  whether  on  land  or  water,  or  any 
vessel  afloat,  wherever  the  same  may  be;  to  lend  money  on  bottomry  or 
respondentia 9  and  to  cause  itself  to  be  insured  against  any  loss  or  risk  it  may 
have  iucuiTed  in  the  course  of  its  business,  and  upon  the  interest  which  it  mny 
have  in  any  propeity,  by  means  of  any  loan  or  loans  which  it  may  have  made 
on  bottomry  or  respondentia^  and  generally  to  do  and  perforqi  all  other  mat- 
ters and  things  proper  to  promote  these  objects.  [Act  Feb.  17,  1875;  14 
Leg.  S.  S.  p.  31.] 

Art.  2957.  Limit  to  extent  of  insurance.  No  fire,  marine  or 
inland  insurance  company  doing  business  in  this  state  shall  expose  itself  to 
loss  on  any  one  risk,  except  when  insuring  cotton  in  bales,  to  an  amount 
exceeding  ten  per  cent,  of  its  paid  up  capital,  unless  the  excess  shall  be  insured 
by  Buch  company  in  some  other  solvent  insurance  company  legally  authorized 
to  do  business  in  this  state.     [Act  Feb.  17,  1875  ;  14  Leg.  S.  S.  p.  31.] 

Abt.  2958.  Insnrance  companies  shall  not  pnrchase  or  hold 
real  estate^  except^  etc.  No  fire,  marine  or  inland  insurance  company 
organized  under  the  laws  of  the  state  shall  purchase  or  hold  any  real  estate^ 
except — 

1 .  Such  as  shall  be  requisite  for  its  convenient  accommodation  in  the  trans- 
action of  its  business. 

2.  Such  as  shall  have  been  mortgaged  to  it  in  good  faith  by  way  of  security 
for  loans  previously  contracted  or  for  money  due. 

3.  Such  as  shall  have  been  conveyed  to  it  in  satisfaction  of  debts  previously 
contracted  in  the  legitimate  business  of  the  company  or  for  money  due. 

4.  Such  as  shall  have  been  purchased  at  sales  under  judgments,  decrees  or 
mortgages  obtained  or  made  for  such  debts.  All  lands  purchased  or  held  in 
violation  of  this  article  shall  be  forfeited  to  the  state.  [Act  Feb.  17,  1875; 
14  Leg.  S.  S.  p.  31.] 

Art.  2959.  Capital  stock  of  company  may  be  rednced,  when» 
Whenever  the  joint  stock  of  any  fire,  fire  and  marine,  or  marine  insurance 
company  of  this  state  becomes  impaired,  the  commissioner  of  insurance  may, 
in  his  discretion,  permit  the  said  company  to  reduce  its  capital  stock  and  par 
value  of  its  shares  in  proportion  to  the  extent  of  impairment,  but  in  fixing 
such  reduced  capital  no  sum  exceeding  twenty-five  thousand  dollars  shall  be 
deducted  from  the  assets  and  property  on  hand,  which  shall  be  retained  as 
surplus  assets,  and  no  part  of  such  assets  and  property  shall  be  distributed  to 
the  stockholders,  nor  shall  the  capital  stock  of  a  company  in  any  case  be  re- 
duced to  an  amount  less  than  one  hundred  thousand  dollars.  [Act  Aug.  21 » 
1876 1   15  Leg.  p.  219.] 

Art.  2960.  Company  called  on  to  make  good  its  capital  stock, 
shall  do  VFliat.  Any  fire,  marine  or  inland  insurance  company  having  re- 
ceived notice  from  the  commissioner  of  insurance  to  make  good  its  whole 
oa{»tai  stock  within  sixty  days,  shall  forthwith  call  upon  its  stockholders  for 
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such  amoants  as  shall  make  its  capita]  equal  to  the  amount  fixed  by  the  charter 
of  such  company.     [Act  Aug.  21,  1876;  15  Leg.  p.  219.] 

Art.  2961.  If  stockholder  fail  to  pay  when  called  npon.  In  case 
any  stockholder  of  such  fire,  marine  or  inland  insurance  company  shaH  neglect 
or  refuse  to  pay  the  amount  so  called  for,  after  notice  personally  given,  or  by 
advertisement  for  such  time  and  in  such  manner  as  said  commissioner  shall 
approve,  it  shall  be  lawful  for  said  company  to  require  the  retura  of  the 
original  certificate  of  stock  held  by  such  stockholder,  and  iu  lieu  thereof  to 
issue  new  certificate  for  such  number  of  shares  as  such  defaulting  stockholders 
may  be  entitled  to,  in  the  proportion  that  the  ascertained  value  of  the  funds  of 
said  company  may  be  found  to  bear  to  the  ori^nal  capital  of  aaid  company ; 
the  value  of  such  shares,  for  which  new  certificates  are  issued,  to  be  ascer- 
tained under  the  direction  of  said  commissioner,  and  the  company  shall  pay 
for  the  fractional  parts  of  shares.     [Act  Aug.  21,  1876;  15  Leg.  p.  219.] 

Abt.  2962.  Company  may  ^create  and  dispose  of  new  stock, 
Tvhen.  It  shall  be  lawful  for  such  fire,  marine  or  inland  insurance  company 
to  create  new  stock  and  dispose  of  the  same,  and  to  issue  new  certificates 
therefor,  to  any  amount  sufficient  to  make  up  the  original  capital  of  the 
company.     [Act  Aug.  21,  1876;  15  Leg.  p.  219.] 

Abt.  2963.  Association  of  companies  not  permitted  to  do  bnsi- 
nessy  nntily  etc.  In  the  event  that  any  number  of  insurance  companies, 
whether  life,  health,  fire,  marine  or  inland,  should  associate  themselves  to- 
gether for  the  purpose  of  issuing  or  vending  policies  or  joint  policies  of  insur- 
ance, such  association  shall  not  be  permitted  to  do  business  in  this  state  until 
the  taxes  and  fees  due  from  each  of  said  companies  shall  have  been  paid  and 
all  the  conditions  of  the  law  fully  complied  with  by  each  company;  and  any 
company  failing  or  refusing  to  pay  such  taxes  and  fees,  and  to  fully  comply 
with  the  requirements  of  law,  shall  be  refused  permission  by  the  commis- 
sioner of  insurance  to  do  business  in  this  state.  [Act  Aug.  21,  1876;  15 
Leg.  p.  219.] 

Abt.  2964.  Notices  pablished,  how.  Whenever  by  any  provision  of 
this  title  any  notice  or  other  matter  is  required  to  be  published,  it  shall, 
unless  otherwise  provided,  be  published  for  three  successive  weeks  in  two 
newspapers  printed  in  the  state  and  which  have  a  geneittl  circulation  in 
the  state. 

Abt.  2965.  Annnal  statement  of  company.  It  shall  be  the  duty  of 
the  president  or  of  the  vice-president  and  secretary  of  each  fire,  marine  or 
inland  insurance  company  doing  business  in  this  state,  annually,  on  the  first 
day  of  January  of  each  year,  or  within  sixty  days  thereafter,  to  prepare  under 
oath  and  deposit  with  the  commissioner  of  insurance  of  this  state  a  full,  true 
and  complete  statement  of  the  condition  of  such  company  on  the  last  day  of 
the  month  of  December  preceding.  [Act  Feb.  17,  1875;  14  Leg.  S. 
S.p.  31.] 

Abt.  2966.  WhAt  the  annnal  statement  shall  exhibit.  The  annual 
statement  required  by  the  preceding  article  shall  exhibit  the  following  items 
and  facts : 

1.  The  name  of  the  company  and  where  located. 

2.  The  names  and  residences  of  the  officers.  t 

3.  The  amount  of  capital  stock  of  the  company. 

4.  The  amount  of  capital  stock  paid  up. 

5.  The  property  or  assets  held  by  the  company,  viz :  The  real  estate  owned 
by  such  company,  its  location,  description  and  value  as  near  as  may  be,  and 
if  said  company  be  one  organized  under  the  laws  of  this  state  shall  accompany 
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such  statement,  with  an  abstract  of  the  title  to  the  same;  the  amount  of  cash 
on  hand  and  deposited  in  banks  to  the  credit  of  the  company,  and  in  what 
bank  or  banks  the  same  is  deposited ;  the  amount  of  cash  in  the  hands  of 
agents,  naming  such  agents;  the  amount  of  cash  in  course  of  transmission; 
the  amount  of  loans  secured  by  first  mortgages  on  i-eai  estate,  with  the  rate 
of  interest  thereon,  specifying  the  location  of  such  real  estate,  its  value  and 
the  name  of  the  mortgagor;  the  amount  of  all  bonds  and  other  loans,  with 
the  rate  of  interest  thereon  and  how  secured ;  the  amount  due  the  company  in 
which  judgments  have  been  obtained,  describing  such  judgments;  the  amount 
of  stocks  of  this  state,  of  the  United  States,  of  any  incorporated  city  of  this 
state,  and  of  any  other  stock  owned  by  the  company,  describing  the  same  and 
specifying  the  amount  and  number  of  shares,  and  the  par  and  market  value  of 
each  kind  of  stock;  the  amount  of  stock  held  by  such  company  as  collateral 
security  for  loans,  with  amount  loaned  on  each  kind  of  stock,  its  par  and  mar- 
ket value;  the  amount  of  interest  actually  due  to  the  company  and  unpaid; 
all  other  securities,  their  description  and  value. 

6.  The  liabilities  of  such  company,  specifying  the  losses  adjusted  and  due; 
losses  adjusted  and  not  due  ;  losses  unadjusted  ;  losses  in  suspense,  and  the 
causes  thei*eof;  losses  resisted  and  in  litigation;  dividends,  either  in  scrip  or 
cash,  specifying  the  amount  of  each  declared,  but  not  due;  dividends  declared 
and  due;  the  amount  required  to  re-insure  all  outstanding  risks  on  the  basis 
of  forty  per  cent,  of  the  premium  on  all  unexpired  fire  risks,  and  one  hun- 
dred per  cent,  of  the  premiums  on  all  unexpired  marine  and  inland  transpor- 
tation risks;  the  amount  due  banks  or  other  creditors,  naming  such  banks  or 
other  creditors  and  the  amount  due  to  each;  the  amount  of  money  borrowed 
by  the  company,  of  whom  borrowed,  the  rate  of  interest  thereon,  and  how 
secured;  all  other  claims  against  the  company,  describing  the  pame. 

7.  The  income  of  the  company  during  the  preceding  year,  stating  the 
amount  received  for  premiums,  specifying  separately  fire,  marine  and  inland 
transportation  premiums,  deducting  re-insurance ;  the  amount  received  for  in- 
terest, and  from  all  other  sources. 

8.  The  expenditures  during  the  preceding  year,  specifying  the  amount  of 
losses  paid  during  said  term,  stating  how  much  of  the  same  accrued  prior,  and 
how  much  subsequent  to  the  date  of  the  preceding  statement,  and  the  amount 
at  which  losses  were  estimated  in  such  preceding  statement;  the  amount  paid 
for  dividends;  the^amount  paid  for  return  premiums,  commissions,  salaries, 
expenses  and  other  charges  of  officers,  agents,  clerks  and  other  employes;  the 
amount  paid  for  local,  state,  national,  internal  revenue  and  other  taxes  and 
duties;  the  amount  paid  for  all  other  expenses,  such  as  fees,  printing,  station- 
ery, rents,  furniture,  etc. 

9.  The  largest  amount  insured  in  any  one  risk,  naming  the  risk. 

10.  The  amount  of  risks  written  during  the  year  then  ending. 

11.  The  amount  of  risks  in  force  having  less  than  one  jrear  to  run. 

12.  The  amount  of  risks  in  force  having  more  than  one,  and  not  over  three 
years  to  run. 

13..  The  amount  of  risks  having  more  than  three  years  to  run. 

14.  It  shall  be  stated  whether  or  not  dividends  are  declared  on  premiums 
received  for  risks  not  terminated.  [Act  Feb.  17,  1875;  14  Leg.  S. 
S.  p.  31.] 

Aht.  2967.  Commissioner  may  change  form  of  annaal  state, 
ments.  The  commissioner  of  insurance  may,  from  time  to  time,  make  such 
changes  in  the  forms  of  the  annual  statements  of  companies,  whether  life, 
health,  fii*e,  marine  or  inland,  as  shall  seem  to  him  best  adapted  to  elicit  from 
the  companies  a  true  exhibit  of  their  condition  in  respect  to  the  several  points 
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enumerated  in  the  preceding  articles,  or  in  respect  to  other  points  that  he  may 
deem  essential  to  be  added.     [Act  Feb.  17,  1875  ;  14  Leg.  S.  S.  p.  31.] 
Art.  2968.    Company  shall  publish  certificate  of  commissioner. 

It  shall  be  the  duty  of  every  insurance  company  doing  business  in  this  state, 
whether  life,  health,  fire,  marine  or  inland,  to  publish  annually  within  thirty 
days  after  the  issuance  thereof,  a  certificate  from  the  commissioner  of  insur- 
ance that  such  company  has  in  all  respects  complied  with  the  laws  in  relation 
to  insurance.     [ActFe}}.  17,  1875;  14  Leg.  S.  S.  p.  31.] 

Art.  2969.  Unlawful  dividends.  It  shall  not  be  lawful  for  any  life, 
health,  fire,  marine  or  inland  insurance  company  organized  under  the  law  of 
this  state  to  make  any  dividend  except  from  the  surplus  profits  arising  from 
its  business,  and  in  estimating  such  profits  there  shall  be  reserved  therefrom  a 
sum  equal  to  forty  per  cent,  of  the  amount  received  as  premiums  on  unxepired 
fire  risks  and  policies,  and  one  hundred  per  cent,  of  the  premiums  received  on 
unexpired  life,  health,  marine  or  inland  transportation  risks  and  policies; 
which  amount  so  reserved  is  hereby  declared  to  be  unearned  premiums;  and 
there  shall  also  be  reserved  the  amount  of  all  unpaid  losses,  whether  adjusted 
or  unadjusted ;  all  sums  due  the  company  on  bonds,  mortgages,  stocks  and 
book  accounts,  of  which  no  part  of  the  principal  or  the  interest  thereon  has 
been  paid  during  the  year  preceding  such  estimate  of  profits,  and  upon  which 
suit  for  foreclosures  or  collections  has  not  been  commenced,  or  which,  after 
judgment  has  been  obtained  thereon,  shall  have  remained  more  than  twoyeai-s 
unsatisfied,  and  upon  which  interest  shall  not  have  been  paid;  and  in  case  of  any 
such  judgment  the  interest  due  or  accrued  thereon  and  remaining  unpaid  shall 
also  be  reserved.     [Act  Feb.  17,  1875;  14  Leg.  S.  S.  p.  31.] 

Art.  2970.  Same;  penalty  for  makinsr*  Any  dividends  made  con- 
trary to  the  provisions  of  the  preceding  article  shall  subject  the  company  mak- 
ing it  to  a  forfeiture  of  its  charter,  and  the  commissioner  of  insurance  shall 
forthwith  revoke  its  certificate  of  authority.  [Act  Feb.  17,  1875;  14  Leg* 
S.  S.  p.  31.] 

(1)  The  written  portions  of  the  policy  will  control  the  printed  when  they  conflict.  G.  H. 
Ins.  Co.  V.  Jacobs,  66  T.  366. 

(2)  A  policy  of  insurance  is  an  assigiiable  instrument  within  the  meaning  of  B.  S.,  Arts. 
266,  267.  Such  assignment  after  loss  ^ives  the  assignee  an  exclusive  right  to  sue,  he  being 
bound  to  allow  such  discounts  and  defenses  which  it  would  have  been  subject  to  before  notice 
of  the  assignment.    E.  T.  F.  Ins.  Co.  v.  Coffee,  61  T.  287. 

(3)  A  policy  of  insurance  is  a  mere  chose  of  action,  and  is  not  subiect  to  attachment  or 
garnishment.  Grace  v.  Koch,  1  App.  C.  C.  §  1065;  Hamilton  v.  £.  T.  I'ire  Insurance  Co.,  1 
App.  C.  C.  §§  448-9. 

(4)  An  open  policy  is  one  in  which  the  sum  to  be  paid  in  case  of  loss  is  not  fixed  in  the 
contract,  but  is  left  open  to  be  proved  by  the  claimant,  or  to  be  determined  by  the  parties, 
and  this  determination  is  called  an  adjustment  of  the  loss.  Fire  Insurance  Ass^u  v.  Miller, 
2  App.  C.  C.  §  332. 

(5)  The  knowledge  of  an  agent  as  to  any  fact  affecting  the  risk  is  the  knowledge  of  the 
principal.    L.  &  L.  £  G.  Ins.  Co.  v.  Ende,  65  T.  118. 

(6)  Casual  information  communicrated  to  an  agent  of  the  assured  in  a  conversation 
occurring  on  the  street  does  not  constitute  notice.    Texas  Banking  Co.  v.  Hutchins,  53  T.  61. 

(7)  When  the  policy  clearly  defines  the  authority  of  an  agent,  his  act  not  within  his 
authority  does  not  bind  the  principal.  First  Nat.  Bank  v.  L.  Ins.  Co.  62  T.  461;  S.  F.  &  M. 
Ins  Co.  V.  McKinnon,  59  T.  607. 

(8)  An  insurance  company  may  waive  any  condition  of  a  policy  Inserted  therein  for  its 
benefit,  and  such  waiver  is  provable  as  any  other  fact.  P.  &  A.  Life  Ins.  Co.  v.  Fitzgerald, 
1  App.  C.  C.  §  1347.  An  insurance  company  may,  through  its  authorized  agent,  contract  by 
parol  for  the  renewal  of  a  policy  of  insurance,  although  it  may  be  stipulated  on  the  face  of  the 
policy  itself  that  this  shall  not  be  done.  Cohen  v.  Insurance  Co.  67  T.  825.  A  condition  in 
the  policy  that  there  should  be  no  transfer  or  assignment  of  the  same,  except  by  writing  on 
the  policy,  is  waived  by  a  verbal  consent  to  a  transfer  or  assignment  by  an  agent  of  the  insurer. 
Fh-e  Ins.  Co.  v.  Miller,  2  App.  C.  C.  §  333. 

(9)  A  negotiable  note  received  by  the  agent  of  the  insnrance  company  is  a  sufficient  pay- 
ment of  the  premiums.  E.  T.  Fire  Ins.  Co.  v.  Mims,  1  App.  C.  C.  §  1324.  Payment  of  the 
premium  to  an  agent  in  a  draft  is  a  valid  payment,  although  prohibited,  if  the  draft  was 
collected.    Life  Insurance  Co.  v.  Bay,  50  T.  511. 
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(10)  A  policy  is  valid,  tbough  the  premium  be  never  paid,  if  a  credit  was  intentionally 
given,  unless  it  has  actually  been  cancelled  before  loss.  £.  T.  Fire  Ins.  Co.  v.  Mims,  1  App. 
C.  C.  §  1323. 

Ql)  To  prevent  a  forfeiture  of  a  policy  by  non-payment  of  premiums  by  a  tender,  such  a 
tender  should  be  repeated  as  often  as  under  the  terms  of  the  policy  the  premium  was  due. 
life  Ins.  Co.  v.  LePert,  62  T.  604. 

(12)  A  policy  is  terminated  by  failure  to  pay  premiums  when  due.  A  tender  of  payment 
to  operate  as  a  payment  must  be  made  on  the  very  day  when  due,  and  must  be  unconditional. 
When  due  on  demand,  tender  need  not  be  made  before  demand.  When  doe  on  or  before  a 
stated  day,  tender  may  be  made  at  any  time  on  or  before  the  day  fixed.  Continental  Ins.  Co. 
V.  Busby,  3  App.  C.  C.  §  103. 

ns)  An  agent  duly  authorized  may  waive  a  forfeiture.    Cohen  v.  Ins.  Co.,  67  T.  326. 

(l4)  When  a  policy  of  insurance  provides  for  a  forfeiture  upon  failure  to  pay  the  premi- 
ums which  are  to  fall  due,  but  does  not  stipulate  that  upon  such  failure  the  over-due  premi- 
ums shall  be  considered  as  earned,  a  demand  for  a  pa3rmentof  such  premium  constitutes  a 
waiver  of  the  forfeiture.  It  is  otherwise  when  the  policy  stipulates  that  upon  default  in  anv 
installments  the  insurance  shall  cease,  and  the  installments  shall  be  considered  as  earned. 
Cohen  v.  Insurance  Co.,  67  T.  326. 

(16)  A  fire  policv  may  be  cancelled  when  the  right  to  do  so  is  reserved,  by  notice  to  the 
insured  that  the  policy  is  terminated  and  return  of  the  unearned  premium.  Continental  Ins. 
Co.  V.  Busby,  3  App.  C.  C.  §101 ;  Planters'  Ins.  Co.  v.  Walker  Lodge,  1  App.  C.  C.  §  758.  A 
policy  which  provides  that  the  insiurance  may  be  terminated  at  any  time  at  the  option  of  the 
company,  is  avoided  from  the  time  when  the  insured  has  notice  that  the  proper  local  agent 
is  instructed  that  the  risk  is  terminated,  the  premium  not  having  been  paid.  S.  F.  A  M.  Ins. 
Co.  V.  McKinnon,  69  T.  607. 

(16)  A  recital  in  a  policy  that  the  house  insured  is  occupied  for  a  particular  purpose  is  a 
warranty  that  it  shall  be  occupied  for  no  other  purpose.  Parol  evidence  is  admissible  to 
show  that  the  insurer  or  its  agent,  having  knowledge  or  means  of  knowledge  of  the  facts,  are 
alone  responsible  for  an  omission  or  improper  statement  in  the  application,  and  made  a  mat- 
ter of  warranty,  and  that  the  insurer  is  thereby  estopped  from  claiming  a  forfeiture.  Bank- 
ing Co.  V.  Stone,  49  T.  4.  And  so  where  there  is  a  misdescription  of  the  insured  property. 
Insurance  Co.  v.  Lewte,  48  T.  622.  It  seems  that  a  warranty  that  the  insured  building  stands 
on  land  owned  in  fee  simple,  is  not  broken  when  the  equitable  title  only  is  in  the  vendee,  and 
he  is  in  a  condition  to  enforce  specific  performance  of  the  contract  to  convey.  £.  T.  Fire 
Ins.  Co.  V.  Dyches,  66  T.  666.  An  open  policy  covered  property  of  the  insured  situated  in 
certain  store  houses,  to  be  specified  in  the  book  attached  to  the  policy.  The  property  having 
been  removed  from  the  place  named,  was  not  thereafter  covered  by  the  policy.  First  Nat. 
Bank  v.  Lancashire  Ins.  Co.,  62  T.  461 .  A  marine  policy  on  property  in  general  terms,''laden 
or  to  be  laden  on  board,'*  will  not  cover  property  laden  upon  deck;  but  if  the  property  is 
nam'ed,  and  is  such  as  is  usually  carried  on  deck  in  the  particular  trade,  the  policy  will  cover 
property  so  carried.  If  a  general  usa^e  to  carry  goods  on  deck  exists,  contracts  of  under- 
writers in  the  particular  trade  will  l)e  construed  with  reference  to  such  usage.  O.  M.  Ins. 
Co.  V.  Beymershoffer,  66  T.  234;  Meaher  v.  Lufkin,  21  T.  391. 

(17)  A  surviving  partner  of  a  mercantile  firm  has  not  the  ^'entire,  unconditional  and  sole 
ownership  of  the  property,*'  so  as  to  insure  the  stock  of  goods  in  his  own  name,  without  dis- 
closing the  interest  of  the  estate  of  the  deceased  partner,  when  such  disclosure  is  i-equired  by 
the  terms  of  the  policy.  Crescent  Ins.  Co.  v.  Camp,  64  T.  621.  An  open  policy  covered  prop- 
erty belonging  to  the  insured,  or  held  by  it  in  trust,  or  on  commission,  or  sold  and  not  deliv- 
ered. The  insured  advanced  money  to  a  third  party  to  purchase  cotton  under  an  agreement 
to  return  the  money  when  the  cotton  was  sold,  and  if  it  was  shipped  that  the  bill  should  be 
taken  in  the  name  of  the  insured.  Held,  that  the  cotton  was  not  covered  by  the  policy. 
First  Nat.  Bank  v.  Lancashire  Ins.  Co.,  62  T.  461 .  The  sale  by  one  partner  to  his  co-partners 
of  his  interest  in  the  partnership  property,  is  not  within  a  proviso  in  the  policy  that  it  should 
be  avoided  by  a  transfer  of  the  property,  by  sale  or  otherwise,  without  the  consent  of  the 
insurer.    T.  B.  &  I.  Co.  v.  Cohen,  47  T.  406. 

(18)  The  company,  by  receiving  the  premium  for  fire  insurance,  with  knowledge  of  the 
true  state  of  title  of  the  propeity  insured,  is  estopped  from  denying  the  right  of  the 
insured  to  recover  on  the  ground  that  his  interest  in  the  property  was  other  than  the  entire, 
unconditional  and  sole  ownership  for  his  own  use.    L.  &  L.  &  G.  Ins.  Co.  v.  Ende,  66  T.  118. 

(19)  Over-valuation  of  property  insured  will  avoid  the  policy  when  it  is  so  gross  and  clear 
that  it  is  obvious  at  a  glance,  although  it  may  not  have  been  intentional  or  fraudulent.  It  is 
immaterial  that  it  was  the  result  of  mistake.  Over- valuation  by  an  agent  is  imputable  to  his 
principal.  Home  Ins.  Co.  v.  Sakin,  2  App.  C.  C.  §§  666-6;  but  see  Eakin  v.  Home  Ins.  Co., 
1  App.  C.  C.  $  368. 

(20)  A  provision  that  no  additional  insurance  upon  the  same  property  shall  be  obtained 
witnout  the  consent  of  the  company,  expressed  in  writing  on  the  policy,  is  reasonable  and 
valid.  N.  O.  Ins.  Ass'n  v.  Griffin.  66  T.  232.  This  requh^ment  may  be  waived  by  the  verbal 
consent  of  the  agent  under  such  circumstances  as  would  result  in  injustice  to  the  insured,  if 
the  act  of  the  agent  was  repudiated.  lb.  A  policy  contained  a  stipulation  that  it  should  be 
void  in  case  of  other  insurance  thereon  without  the  consent  of  the  company  written  thereon. 
The  agent  of  the  company  was  notified  by  the  assured  that  additional  insurance  had  been  ob- 
tainea.  The  company  lutving  failed  to  indorse  the  same  upon  the  policy  or  to  notify  the 
Insured  of  the  risk,  was  estopped  from  setting  up  the  additional  insurance  as  a  defense.    Int. 
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Co.  y.  Lyons;  88  T.  268;  Crescent  Ins.  Cp.  v.  Griffin,  69  T.  509;  see,  also,  N.  O.  Ins.  Ass'n  y. 
Griffin,  66  T.  282. 

(21)  Where  there  was  a  stipulation  in  a  policy  that  it  is  to  become  void,  ^'il  the  premises 
become  vacant  and  so  remain  for  thirty  days,*'  etc.,  it  was  immaterial  whether  or  not  tlie  risk 
is  increased  thereby.  Insurance  Co.  y.  Long,  51  T.  89.  Where,  for  extra  compensation  paid, 
there  was  a  stipulation  that  the  building  nnght  remain  yacant  for  sixty  days,  *'all  openings 
to  be  kept  securely  closed,"  the  insurer  cannoc  defeat  a  recovery  in  case  of  loss,  unless  he 
shows  that  the  insured  negligently  permitted  the  openings  to  remain  unclosed,  that  the  risk 
was  thereby  increased,  and  the  property  was  probably  destroyed  by  reason  of  such  negligence. 
Eakin  v.  Home  Ins.  Co.,  1  App.  C.  C.  §  870. 

(22)  An  open  policy  of  insurance  issued  by  the  defendant  to  D.  K.  &  Co.,  Galveston,  cov- 
ered one-half  of  the  value  of  cotton  shipped  to  them  for  sale  on  board  vessels  approved  by 
defendants,  except  such  shipments  as  bad  written  on  the  bill  of  lading,  at  the  time  and  place 
of  shipment,  the  words  ''no  insurance.*'  D.  B.  A  Co.  were  required,  on  or  before  the  last 
day  of  every  month,  to  make  returns  of  property  covered,  and  pay  all  premiums  due  on  de- 
mand. B.  shipped  on  a  steamboat,  ^'approved'*  by  defendant,  a  lot  of  cotton  oousigned  to 
D.  B.  &  Co.,  which  shortly  afterwards  was  destroyed  by  the  burning  of  the  boat.  As  usual, 
three  bills  of  lading  were  executed,  the  one  delivered  to  the  shipper  having  no  indorsement 
on  it ;  the  one  retained  by  the  carrier  and  the  one  forwarded  to  the  consignees  having  the 
words  ''no  insurance**  across  the  face.  The  jury  found  that  these  indorsements  were  made 
by  the  clerk  of  the  boat  without  authority.  D.  B.  &  Co.  believing  that  the  cotton  was  not 
insured,  made  no  report  to  defendant,  paid  no  premium  and  made  no  demand  for  the 
insurance.  In  a  suit  by  B.  against  the  insurance  company  be  recovered  the  amount  due  on  the 
policy,  the  court  holding  that  his  rights  were  not  prejudiced  by  the  unauthorized  indorse- 
ment on  the  bills  of  lading,  and  by  the  consequent  failure  of  the  consignee  to  report,  etc., 
and  that  defendant  was,  by  its  approval  of  the  steamboat,  estopped  from  showing  that  it  was 
not  seaworthy  at  the  commencement  of  the  voyage.    Insurance  Co.  v.  Burnett,  29  T.  433. 

(23)  After  the  delivery  of  the  bill  of  lading  ova  carrier,  the  shipper  insured  the  cotton 
covered  by  it.  The  bill  ox  lading  stipulated  that  in  case  of  loss  the  carrier  should  have  Uxe 
beuelit  of  any  insurance.  The  cotton  was  destroyed  in  traiwitu,  and  the  policy  was  paid  to 
the  shipper,  who  transferred  to  the  Ins.  Co.  his  claim  against  the  carrier;  neld,  that  the  Ins. 
Co.  acquired  thereby  no  rights  against  the  carrier.  B.  A  F.  M.  Ins.  Co.  v.  G.,  C.  &  S.  F.  By. 
Co.,  68  T.  475. 

(24)  Proof  of  loss,  when  stipulated  for  in  the  policy,  is  a  condition  precedent  to  a  suit. 
Fire  Ins.  Co.  v.  Miller,  2  App.  C.  C.  §  834. 

(25)  Proofs  of  loss  are  waived  by  an  absolute  refusal  by  the  insurer  to  pay.  E.  T.  F.  Ins. 
Co.  V.  Coffee,  61 T.  287;  G.  H.  Ins.  Co.  v.  Jacobs,  66  T.  366.  The  failure  to  furnish  proofs  of 
loss  is  waived,  when  it  was  caused  by  the  promise  of  the  insurer  to  adjust  and  pay  Without 
further  delay.    E.  T.  Fire  Ins.  Co.  v.  Dyches,  66  T.  665. 

(26)  Neither  party  to  a  policy  is  concluded  by  an  adjustment  as  to  rights  arising  from 
facts  not  considered  when  an  adjustment  was  made.  Fire  Ass*n  of  London  v.  Blum,  63  T.  282. 
The  assignee  of  a  policy  is  not  bound  by  an  adjustment  of  the  loss  with  the  assignor,  the  in- 
surer having  previous  notice  of  the  assignment.    Fire  Ass'n  of  London  v.  Blum,  63  T.  282. 

(27)  When  the  policy  provides  that  it  shall  be  paid  within  sixty  days  after  proof  of  loss, 
interest  does  not  run  until  the  expiration  of  that  time.  Queen  Ins.  Co.  v.  Jefferson  Ice  Co., 
64  T.  578.  A  stipulation  that  the  insurer  may  have  sixty  days  after  proof s  are  made  to  pay 
the  loss,  etc.,  is  waived  by  its  unconditional  refusal  to  pay.  £.  T.  Fire  Ins.  Co.  v.  Dyches, 
66  T.  665. 

(2S)  A  stipulation  that  suit  must  be  brought  within  one  year  from  date  of  loss,  and  that 
no  claim  shall  bear  interest  until  judicial  demand,  is  valid.  Ins.  Co.  v.  Lacroix.  45  T.  158.  lb. 
85  T.  249.  It  is  waived  by  an  agreement  within  the  year  Uiat  the  insurer  shall  not  take  ad- 
vantage of  delay  pending  an  investigation  as  to  the  loss.  lb.  A  provision  in  a  policy  re- 
quiring suit  to  be  brought  within  a  certain  time  is  waived  when  the  insurer  by  its  conduct 
induces  the  insured  to  believe  that  payment  would  be  made  without  suit,  and  for  that  reason, 
suit  is  not  brought  within  the  prescribed  time.  St.  Paul  F.  A  M.  Ins.  Co.  v.  McGregor,  68  T.  899. 

(29)  In  au  action  on  a  policy  the  insured  must  prove  his  ownership  of  personal  property 
covered  by  the  policy.  Quefen  Ins.  Co.  v.  Jefferson  Ice  Co.,  64  T.  678.  Tlie  burden  of  proof 
is  on  the  insurer  to  show  that  the  property  was  burned  by  procurement  of  the  insured. 
Dwver  v.  Continental  Ins.  Co.,  67  T.  181. 

(30)  The  insurance  money  on  the  homestead  is  protected  by  the  homestead  exemption. 
A  lien  on  the  homestead  does  not  attach  to  the  policv  or  the  money  due  thereon.  Porter  v. 
Porter,  2  App.  C.  C.  §  434;  Cameron  v.  Fay,  65  T.  68. 

(31)  A  contract  of  life  insurance  is  not  completed  until  acceptance  of  the  application. 
As  to  effect  of  retaining  the  premium,  quere.  Life  Ins.  Co.  v.  Budolph,  45  T.  454. 

(32)  An  ordinary  life  insurance  policy,  payable  to  the  heirs  of  the  assured,  vests  title  to 
the  amount  of  the  insurance  in  the  heirs  of  the  assured.  Splawn  v.  Chew,  60  T.  632;  Kul- 
lins  V.  Thompson,  61  T.  7;  White  v.  Smith,  2  App.  C.  C.  1 400. 

(38)  As  to  the  effect  of  the  rules  and  regulations  of  mutual  insurance  companies,  see  Bal- 
lew  V.  Casey,  60  T.  673. 

(34)  A  life  policy  payable  to  the  heirs  or  assigns  of  the  assured  is  assignable,  and  not 
being  assigned  is  payaUe  to  the  heirs  on  the  death  of  the  assured.  Mullins  v.  11iomp0on» 
61  T.  7. 
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(3S)  An  endowment  ceriifionte  payable  to  the  assured  duriDg  bis  lifetime,  and  also  pay- 
able upon  his  death,  being  subject  to  assignment  and  disposition  by  will,  is  payable  to  his 
administrator  and  becomes  assets  in  his  hands.  White  v.  Smith,  2  App.  C.  C.  §§  399,  401.  An 
application  to  a  beneyolent  association  directed  that  the  policy  should  be  payable  to  the  four 
children  of  the  applicant  The  certificate  recited  that  the  sum  due  at  his'death  should  be 
paid  to  his  children.  Held,  that  the  right  to  the  benefit  must  be  determined  by  the  lan- 
guage of  the  certificate,  and  that  an  after-born  child  was  entitled  to  share  in  the  benefit 
equally  with  the  four  children  named  in  the  application.    Thomas  v.  Leake,  67  T.  469. 

^5  ^^^  widow  can  collect  a  policy  payable  to  herself,  <*half  for  her  use  and  half  for  use 
of  her  children.'*  The  children  are  not  necessary  parties  to  a  suit.  Life  Ins.  Co.  v.  Ray, 
50  T.  511. 

(37)  A  benefit  eertifioate  pajrable  to  the  wife  of  the  assured  was  renewed  in  the  name  of 
L.,  '^creditor,"  who  paid  the  past  and  future  assessments  and  charged  them  to  the  as- 
sured. Held,  that  on  the  death  of  the  assured  L.  was  entitled  to  the  proceeds  to  the  extent  of 
sncli  pavments  by  him,  and  that  the  surplus  belonged  to  the  widow  of  the  assured,  although 
he  was  indebted  to  L.  on  account  of  other  claims,  acquired  after  the  renewal.  Levy  v.  Tay- 
lor, 66  T.  653. 

Abt.  2971.  Policy  is  a  liquidated  demand.  A  fire  insurance  pol- 
icy, iu  case  of  a  total  loss  by  fire  of  property  insured,  shall  be  held  and  con- 
sidered to  be  a  liquidated  demand  against  the  company  for  the  full  amount  of 
such  policy ;  provided f  that  the  provisions  of  this  article  shall  not  apply  to 
personal  property. 

(1)  The  proTisions  of  this  article  cannot  be  controlled  or  limited  by  contract.  Sun  Mutual 
Ins.  Co.  Y.  Holland,  2  App.  C.  O.  §  448.  If  an  Insured  building  is  injured  by  fire  so  as  to  have 
lost  its  identity  and  specific  character  as  a  building  the  loss  is  total.  H.  &  B.  Ins.  Co.  y.  Gar- 
lington,  66  T.  103.  When  a  city  ordinance  prohibited  the  repah:  of  a  wooden  building  within 
its  Umits,  when  inlured  by  fire  to  the  extent  of  one-third  its  value,  and  an  application  to 
repair  such  a  buildmg  is  refused,  the  loss  is  total.  H.  &  B.  Ins.  Co.  v.  Garlington,  66  T.  103. 
lo  case  of  loss  of  a  house  the  policy,  issued  nnder  this  article,  is  a  liquidated  demand,  and  the 
insurer  is  liable  for  the  full  amount  expressed  in  the  policy,  the  total  insurance  not  exceeding 
the  value  of  the  property,  notwithstanding  there  was  subsequent  insurance  with  the  consent 
of  the  insurer,  upon  a  stipulation  that  in  tne  event  of  a  loss  it  should  only  be  liable  for  its 
proportion  of  three-fourths  of  the  cash  market  value  of  the  property  at  the  time  of  the  fire. 
So  far  as  the  the  policy  covered  personal  property,  its  provisions  as  to  the  share  of  loss  to  be 
Buffered  by  the  insured  should  be  allowed  full  force  and  effect.  Queen  Ins.  Co.  v.  Jefferson 
Ice  Co.,  dl  T.  578 ;  East  Texas  Fire  Ins.  Co.  v.  Coffee,  61  T.  287. 

Abt«  2971a.    Mntaal  relief  associations  not  subject  to  tliis  title. 

Nothing  in  this  title  shall  be  construed  to  affect  or  in  any  way  apply  to 
mutual  relief  associations  organized  and  chartered  under  title  20  of  the  Re- 
vised Statutes^  or  which  are  organized  under  the  laws  of  any  other  state, 
which  have  no  capital  stock,  and  whose  relief  funds  are  created  and  sustained 
by  assessment  made  upon  the  members  of  said  association  in  accordance  with 
their  several  by-laws  and  regulations ;  provided^  that  the  principal  oflBcer  of 
every  such  benevolent  organization  (not  conducted  by  lodges,  a  quorum  of 
whose  members  meet  in  their  respective  lodge  rooms  at  least  once  each 
month),  shall  be  required  to  make  an  annual  statement  under  oath  to  the  De- 
partment of  Insurance  on  the  first  day  of  January  of  each  year,  or  within 
sixty  days  thereafter,  showing : 

1.  Kame  of  organization  and  where  located. 

2.  Kame  and  residence  of  officers. 

3.  The  salary  paid  each  officer. 

4.  The  gross  amount  of  money  received  during  the  year,  and  from  what 
sources. 

5.  The  amount  paid  to  policy  holders  on  assessments  to  pay  losses  1 

6.  The  amount  paid  out  for  all  other  purposes,  stating  in  detail  what  pur- 
pose. 

7.  Surplus  in  the  treasury  if  any. 

And  should  any  such  benevolent  organization  refuse  or  neglect  to  make  an 
annua!  report  as  above  required,  it  shall  be  deemed  an  insurance  company 
conducted  for  profit  to  its  officers,  and  amenable  to  the  laws  goreming  such 
cooipaiiiefl.     [Act  Match  28, 1885;  19  Leg.  p.  62.] 
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INDEX. 


ADDITIONAL  INSURANCE,  restrictions  as 

to,  valid,  2970  (20). 
AGENTS  shall  not  act  without  certificate  of 
authority,  2943. 
of  insurance  companies,  who  are,  2943a. 
penalty  for  acting  as  such  without  license, 

2943a  (2). 
company  represented  by,  subject  to  state 

laws,  2943a  (3). 
personally  liable   to   holder   of   i>olicy, 
when,  2943a. 
shall  be  authorized  to  accept  service,  when 

and  how,  2946. 
knowledge  of,  imputed  to  principal,  when, 

2970  (5). 
casual  information  to,  not  notice,  2970  (6). 
cannot  transcend  authori^,  2970  (7). 
may  waive  forfeiture,  2970  (13). 
ARTICLES   OF   INCORPORATION.      See 

Incorporation, 
BY-LAWS,  how  established,  2926, 
CAPITAL  S'iX)CK.    See  Stock. 
CARRIER,  insurance  company  paying  loss 
has  no  right  of  action  against,  2970  (23). 
CERTIFICATE  of  compliance  with  insur- 

ance  law,  published  when,  2968. 
CERTIFICATE  OF  AUTHORITY  may  be 
revoked,  when,  2942a. 
issued  to  insurance  companies,  when  and 
how,  2912,  2930,  2931. 
COMMISSIONER  OF  INSURANCE,  ETC., 
charged  with  execution  of  insurance  laws, 
2929. 
shall  issue  certificate  of  authority  to  insur- 
ance  company,  when,   2912,   2930  and 
2931. 
general  duties  of,  2932. 
powers  of,  2933. 

may  issue  attachment  for  witness,  2934. 
attachment  issued  by,  executed  how,  2935. 
transfer  by,  of  securities,  shall  be  counter- 
signed by  the  treasurer,  2936  and  2937. 
may  examine  books  of  treasurer,  2938. 
instruments  executed  by  and  copies,  ad- 
missible in  evidence,  when,  2939. 
may  make  inquiries  of  companies,  2940. 
shall  tabulate  information  in  statements  of 

companies,  2941. 
shall  have  custody  of  papers  in   comp- 
troller's office  relating  to  insurance,  2942. 
shall  revoke  certificate  of  authority,  when, 
2942a. 
DIRECTORS,  number  and  qualification  of. 
2919. 
election  of,  2920. 
annual  meetings  of,  2921. 
special  meetings  of,  2922. 
quorum,  how  constituted,  2923. 
may  choose  president  and  other  officers, 

2924. 
may  ordain  by-laws,  2925. 
shall  keep  record  of  transactions,  2926. 
fill  vacancies,  how,  2927. 
governed  by  provisions  of  general  incorpo- 
ration law,  2928. 
DIVIDENDS,  how  declared,  2969. 

penalty  for  making  unlawful,  2970. 
FIRE,  AfARENE  AND  INI.AND  INSUR- 
ANCE COMPANIES,  business  transacted 
by,  2956. 
insurance  by,  limited,  2957. 


FIRE,  MARINE  AND  INLAND  INSUR- 
ANCE  COMPANIES— continued. 

shall  not  purchase  or  hold  real  estate,  ex- 
cept, etc.,  2958. 

when  stock  impaired,  may  reduce  capital 
stock,  etc.,  2959. 

may  be  required  to  make  capital  stock  good, 
2960. 

proceedings  when  stockholder  refuses  to 
pay,  2961. 

may  create  and  dispose  of  new  stock,  when. 


association  of,  must  pay  taxes  and  fees  of 

all  companies,  2963. 
annual  statement  of,  made  when,  2965. 
requbites  of,  2966. 
form  of,  may  be  changed,  2967. 
certificate  of  compliance  with  law  shall  be 

published,  2968. 
dividends  of,  when  and  how  made,  2969. 
FOREIGN  COMPANIES  subject  to  laws  of 

this  state  2949  OV 
FOREIGN    CORPORATIONS   required   to 

file  charter,  etc.,  2949  (2). 
HOMESTEAD,  insurance  on,  exempt,  2970 


(30). 

[jor- 


mCORPORATTON,   ARTICI.ES    OF,  pre- 
pared how,  2910. 

to  be  submitted  to  attorney-general,  etc., 
2910. 

shall  contain  what,  2911. 

authority  to   commence   busii\jess   under, 
granted  when,  2912. 

examination  of  assets  named  in,  made  how, 
2912—2914. 
INTEREST  on  policy,  computed  how,  2970 

(27),  (28). 
LIFE  AND  HEALTH  INSURANCE  COM- 
PANIES, incqrporated   how,  2910    and 
2911. 

capital  stock  of,  2912-2916. 

certificates  of  authority  issued  to,  when. 
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revoked,  when,  2942. 
value  of  policies  of,  calculated  how,  2932, 

2934,  2937. 
may  be  required  to  cease  doing  business, 

when,  2932  (5  and  12-14). 
business  of  shall  be  closed,  when,  2932  (16). 
shall  not  be  permitted  to  take  higher  risks, 

etc.,  2932  (24). 
shall  furnish  commissioner  with  statement 
of  name,  capital,  etc.,  2944. 

act  of  incorporation  and  by-laws,  2945. 

shall  file  with  commissioner  power  of 
attorney  to  agents  to  accept  service, 
etc.,  2946. 
capital  stock   of  shall   not   be  less  than 

$100,000,  2947. 
shall   deposit    seciuities   with    treasurer, 

when,  2948. 
foreign   companies   shall   deposit   bonds, 

etc.,  with  treasurer,  when,  2949  and  2951. 
deposit   liable  for  judgment    for  policy 

holders,  2950. 
suit  against,  brought  where,  2952. 
process  on,  how  served,  2952. 
subject  to  penalty  for  failure  to  pay  loss, 

2953. 
certificate  of  authority  revoked  on  failure 

to  pay  execution,  2954. 
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LIFE  AND  HEALTH  INSURANCE  COM- 
FANIES— continued, 
shall  not  take  other  risks  than  those  of  life 

or  health,  2955. 
dWidends  of,  2969. 

association  of,  permitted  to  do  business, 
how,  2963  and  2964. 
annual  statement   of  may  be  changed, 
2967. 
shall  publish  certificate  of  compliance  with 

law,  2968. 
shall  not  declare  dividends  except  from 
profits,  etc.,  2969. 
penalty  lor,  2970. 
LIFB  INSURANCE,  contract  for,  completed 
when,  2970  (31). 
payable  to  heirs,  when,  2970  (32  and  34). 
is  affected  by  rules  of  companies,  2970  (33). 
assignable,  when,  2970  (MS. 
becomes  assets,  when,  2970  (35). 
mav  be  sned  on,  when  payable  to  one  for 

the  benefit  of  another,  2970  (^). ' 
payable  to  creditor,  when,  2970  (37). 
LOSS,  proof  of,  condition  precedent  to  suit, 
2970  (24). 
waived,  when,  2970  (25). 
parties  not  concluded  by  adjustment  of, 

when,  2970  (26). 

MUTUAL    LIPB    ASSOCIATIONS,    state- 
ments required  of,  2971a. 
not  subject  to_general  law,  2971a. 
OPEN  POLICY,  construction  of ,  where  loss 

occnrs,  2970  (22). 
OVER- VALUATION,  effect  of,  2970  a9). 
OWNERSHIP  defined,  2970  (19). 
company  estopped  from  denying,  when, 
2970  (18), 
POLICY,  yalne  of,  in  life  and  health  com- 
panies, computed  how,  2932, 2934,2937. 
written  portions  of,  control  printed,  2970 
0). 
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POLICY— continued, 
is  assignable  as   other  Instruments,  2970 

(2). 
not  subject  to  attachment  or  garnishment, 

2970  (3). 
open,  defined,  2970  (4). 
condition  in,  may  be  waived,  2970  (S). 
forfeiture  of,  waived  when.  2970  (14). 
may  be  cancelled,  when,  2970  (15). 
warranties  in,  2970  (16). 
avoided  by  additional  Insurance,  when,  2970 

(20). 
Interest  on,  computed  how,  2970  (27).  (28). 
burden  of  proof  in  action  on,  2970  (29). 
a  liquidated  demand,  when,  2971. 
PREMIUM   may  be  paid  by  a  negotiable 

note,  etc.,  2970  (9). 
may  be  payable  on  credit,  2970  (10). 
tender  of,  when  and  how  made,  2970  (11). 
failure  to  pay,  terminates  policy,  when,  2970 

02). 
forfeiture,  waived  how,  2970  (13). 
PROFITS,  estimated  how,  2969. 
PROOF  OF  LOSS.     See  Loss. 
STATE    TREASURER    shall    countersign 

transfer  of  securities  by  commissioner, 

2936. 
duty  of  In  regard  to,  2937. 
may  examine  books  of  commissioner,  2938. 
STOCK,  when  and  how  paid,  2912. 
certificate  of  company^s  officers  or  corpo- 
rators thereto,  2913. 
certificate  of  person  making  examination, 

2914. 
divided  into  shares,  2915. 
shall  consist  of  money,  etc.,  2916. 
may  be  invested,  how,  2917  and  2918. 
STOCKHOLDERS    shall     elect     directors, 

when,  2920  and  2922. 
VACANCY,  effect  of  stipulation  as  to,  2970 

WARRANTY,  what  Is,  2970  (16). 
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XNTEBBST. 


2972-2976. 


TITLE  54. -INTEREST. 


Art. 

2972. 
2973. 
2974. 
2975. 

2976. 


Deflnition  of  ^'interest." 
"Legal  interest." 
"Conventional  interest." 
Distinction  between  legal  and  conven- 

tional  interest  recognized  by  law. 
Eight  per  cent,  allow^ed  where  no  rate 

is  fixed  by  the  parties. 


Art. 

2977. 

2978. 

2979. 
2980. 
2981. 


Bight  per  cent  allowed  on  open  ac- 
counts. 

Conventional  interest  not  to  exceed 
twelve  per  cent. 

Usurious  contracts  void  for  the  interest. 

Interest  on  judgments. 

Usury  must  Ve  specially  pleaded  under 
oath. 


Art.  2972.  Definition  of  <«interesf  ^'Interest*'  is  the  compensation 
allowed  by  law  or  fixed  by  the  parties  to  a  contract  for  the  use  or  forbearance 
or  detention  of  money. 

(1}  Interest  Is  allowed  as  damages,  independent  of  the  conti'aot.  when  the  injured  party  is 
entitled  to  indemnity  for  loss  or  injury.  H.  AT.  C.  Ry.  Co.  v.  Jackson,  62  T.  209;  Willis  v. 
Whitsitt,  67  T.  673;  Heidenheimer  v.  Ellis,  67  T.  427.  As  on  breach  of  contract  to  deliver 
personal  property,  when  purchase  money  has  been  paid  (Calvit  v.  McFadden,  13  T.  324;  Mas- 
terson  v.  Goodlett,  46  T.  403;  Heilbroner  v.  Douglass,  45  T.  406).  On  conversion  of  personal 
property  (Grimes  v.  Watkins,  59  T.  140;  Hudson  v.  Wilkinson,  61  T.  610;  Muse  v.  Burns,  3 
App.  C.  C.  §  76).  On  breach  of  warranty  in  sale  of  chattels  (Anderson  v.  Duffleld,  8  T.  237; 
Scranton  v.  Tilley,  16  T.  183;  Andine  v.  Perkins,  29  T.  848).  On  breach  of  warranty  in  sale 
of  land  (Turner  v.  Miller,  42  T.  418;  Glenn  v.  Mathews,  44  T.  400;  see  Brown  v.  Hearon,  66  T. 
63).  On  conversion  or  detention  of  money  (Cora,  and  Agri.  Bunk  v.  Jones,  18  T.  811;  Close  v. 
Fields,  13  T.  623;  Timon  v.  San  Patricio  Co.,  58  T.  263).  On  failure  of  a  trustee  to  invest 
funds  ?Murchison  v.  Payne,  37  T.  305).  On  failure  of  a  carrier  to  transport  and  deliver  prop- 
erty (H.  AT.  C.  Ry.  Co.  v.  Jackson,  62  T.  209;  Fowler  v.  Davenport,  21  T.  635;  Wolfe  v. 
Lacy,  30  T.  350) .  But  a  contrary  rule  is  stated  in  T.  &  P.  Ry .  Co.  v.  Wright,  2  App.  C.  C.  §  341 ; 
T.  A  P.  Ry.  Co.  V.  Martin,  2  App.  C.  C.  §  343;  T.  &  P.  By.  Co.  v.  Davis,  2  App.  C.  C.  f  196; 
T.  &  P.  Ry.  Co.  V.  Ferguson,  1  App.  C.  C  §  1253. 

(2)  When  interest  is  recoverable  as  damages  it  rests  within  the  diacretion  of  the  jury  under 
proper  instructions.    Heidenheimer  v.  Ellis,  67  T.  427. 

^3)  A  purchaser  at  a  sale  under  an  invalid  execution  which  has  been  set  aside,  can  recover 
back  the  money  paid  for  the  benefit  of  the  defendant,  and  interest.  And  although  be  may, 
for  his  security,  be  subrogated  to  the  judgment  lien,  he  can  recover  legal  interest  only, 
although  the  judgment  may  bear  interest  at  a  greater  rate.    Burns  v.  Ledbetter,  56  T.  282. 

Art.  2973.  <<Legral  interest."  ''Legal  interest"  is  that  interest  which 
is  allowed  by  law  when  the  parties  to  a  contract  have  not  agreed  upon  any 
particular  rate  of  interest. 

Abt.  2974.  "Conventloiial  Interest."  * 'Conventional  interest"  is 
that  interest  which  is  agreed  upon  and  fixed  by  the  pailies  to  a  written 
contract,  not  to  exceed  twelve  per  cent,  per  annum. 

(1)  Interest  may  be  Btipulated  at  the  rate  aUowed  at  the  place  of  payment.  Andrews  v. 
Hoxie,  6  T.  171. 

(2)  A  contract  may  stipulate  for  interest  anterior  to  its  date,  if  actually  due,  and  for  interest 
upon  interest  already  accrued.    Andrews  v.  Hoxie,  6  T.  171. 

Abt.  2975.  Distinction.  The  distinction  between  legal  and  conven- 
tional interest  shall  be  known  and  recognized  by  the  laws  of  this  state.  [Act 
Jan.  18,  1840 ;  4  Cong.  p.  8;  P.  D.  3939.] 

Art.  2976.  Eigrht  per  cent,  where  no  rate  is  fixed.  On  all  written 
contracts  ascertaining  the  sum  payable,  when  no  specified  rate  of  interest  is 
a^-eed  upon  by  the  parties  to  the  contract,  interest  shall  be  allowed  at  the  rate 
or  eight  per  cent,  per  annum  from  and  after  the  time  when  the  sum  is  due 
and  payable.  [Const.  Art.  11,  5  11;  Act  Aug.  21,  1876;  15  Leg.  p.  227; 
P.  D.  3940.] 

(1)  Interest,  when  not  expressly  stipulated,  Is  payable  according  to  the  law  of  the  place 
where  the  contract  was  made,  unless  payment  is  to  be  made  at  a  different  place,  the  law  of 
which  win  then  govern.    Andrews  v.  Hoxie,  6  T.  J71 ;  Able  v.  McMurray,  10  T.  850. 

(2)  When  money  is  payable  at  date,  or  generally,  interest  runs  from  date,  and  the  date 
when  omitted  in  the  written  contract  mav  \^  proven.  Bichnrdson  v.  EUett,  10  T.  190;  Van 
Norman  v.  Wheeler,  13  T.  816;  and  see  Cook  v.  Cook,  19  T.  434. 

(3)  A.,  on  the  2Sth  of  Jan.  guaranteed  tlie  payment  for  a  wagon  to  be  sold  by  B.  to  C, 
payable  Nov.  1  foUowing.    C.  gave  his  note  for  the  price  of  the  wagon,  with  interest  at  twelve 
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• 
per  cent,  from  date.  Held,  that  A.  was  not  liable  for  interest.  Vof^elsang  v.  Mensing,  1  App. 
O.  C.  §  1165.  L.  executed  to  G.  his  note  for  the  price  of  goods  sold  on  credit,  with  interest 
at  ten  per  cent.  At  the  same  time  £.  ^ave  to  O.  hts  obligation,  reciting  that  he  was  respons- 
ible for  the  amount  bought  by  L.  Held,  that  E.  was  liable  for  interest.  Looney  t.  Le- 
Oeirse,  2  App.  O.  O.  $  531. 

Art.  2977.  Eight  per  cent*  on  open  account.  On  all  open  accounts, 
when  no  specific  rate  of  interest  is  agreed  upon  by  the  parties,  interest  shall 
be  allowed  at  the  rate  of  eight  per  cent,  per  annum  from  the  first  day  of 
Januaiy  after  the  same  are  made.  [Act  Dec.  17,  1861;  9  Leg.  p.  8;  Aug. 
21,  1876 ;  15  Leg.  p.  217;  P.  D.  3940.] 

(1)  Interest  is  reooyerable  on  money  had  and  received,  and  on  money  lent  and  advanced. 
Close  T.  Fields,  13  T.  623;  Hicks  v.  BaUey,  16  T.  229;  Grimes  v.  Hagood,  19  T.  246;  Burnett 
T.  Henderson,  21  T.  588;  Panska  v.  Dans,  81  T.  67. 

(2)  Parties  may  agree  as  to  the  rate  of  interest  on  an  open  account  and  as  to  the  time 
when  the  account  shall  become  due.    Whittaker  v.  Wallace,  2  App.  C.  C.  §  560. 

Abt.  2978.    Twelve  per  cent,  may  be  agrreed  to*     The  parties  to 

any  written  contract  may  agree  to  and  stipulate  for  any  rate  of  interest  not 

exceeding  twelve  per  cent,  per  annum  on  the  amount  or  value  of  the  contract. 

[Const.  Art.  16,  §   11;   Act  Jan.  18,  1840;  4  Cong.  p.  8;  Aug.  21,  1876; 

15  Leg.  p.  227;  P.  D.  3941.] 

(1)  ConTentional  interest  rans  untU  payment.  Hopkins  y.  Crittenden,  10  T.  189 ;  Coles  v. 
Kelsey,  13  T.  75;  Haffood  v.  Aikin,  67  T.  511 ;  Washinirton  v.  First  Nat.  Bank,  64  T.  4. 

(3)  Payments  in  the  absence  of  a  contrary  intent  will  be  applied  to  extinguisliment  of  in- 
terest. Hampton  v.  Dean,  4  T.  455;  Hearn  v.  Cntbertb,  10  T.  216;  Watson  v.  Mims,  56  T. 
451.  But  if  nsarions  interest  is  stipulated,  payments  will  be  applied  to  the  principal.  Stanley 
V.  Westrop,  16  T.  200.  When  money  is  paid  with  instructions  as  to  appropriation,  it  cannot 
be  otherwise  applied  by  the  creditor  without  the  debtor ^s  assent.  Eylar  y.  Bead,  60  T.  387; 
Proctor  V.  Marshall,  18  T.  66;  Taylor  v.  Coleman,  20  T.  776. 

(3)  When  partial  payments  are  made  interest  is  to  be  computed  to  the  time  when  a  pay- 
ment alone,  or  in  conjunction  with  preceding  payments,  shaU  equal  or  exceed  the  interest 
due.  Deduct  the  payment  and  calculate  interest  on  the  balance  until  the  next  payment  or 
payments  as  before,  and  so  on.  Odlev.  Frost,  59  T.  684;  Hampton  y.  Dean,  4  T.  455 ;  Hearn 
y.Cutberth,10T.  216;  Clark  y.  Brown,  48  T.  212.  When  pajrments  are  by  a^eement  ap- 
plied to  the  principal,  which  is  thereby  extinguished,  the  accrued  interest  which  remains 
unpaid  does  not  bear  interest  unless  otherwise  expressly  stipulated.  Tooke  y.  Bonds,  29 
T.  419. 

Abt.  2979.  Usnrioas  contract  void  for  the  interest.  All  written 
contracts  whatsoever  which  may  iu  any  way,  directly  or  indirectly,  violate  the 
preceding  article  by  stipulating  for  a  greater  i*ate  of  interest  than  twelve  per 
cent,  per  annum  shall  be  void  and  of  no  effect  for  the  whole  rate  of  interest 
only;  but  the  principal  sum  of  money  or  the  value  of  the  contract  may  be  re- 
ceived and  recovered.     [Act  Au^.  21,  1876;  15  Leg.  p.  228;  P.  D.  3942.] 

(1)  If  a  note  Is  offered  for  discount  by  the  maker,  it  is  usurlons  between  him  and  the  party 
to  whom  it'lsdeUvered  if  the  discount  from  the  face  value  is  i^reater  than  twelve  per  cent. 
Otherwise,  if  the  transaction  was  a  sale  of  the  note.    Crozier  v.  Stephens,  3  App.  C.  C.  §  802. 

(3)  Compound  interest  is  not  of  itself  usurious.  Mills  y.  Johnston,  23  T.  329;  Ijewisy. 
Paschal,  37  T.  818;  Miner  v.  Paris  Exchange  Bank,  63  T.  659;  LewU  y.  Paschal,  87  T.  315. 
A  debtor  desiring  an  extension  of  time,  gave  a  note  for  the  principal  and  interest  then  due, 
addin|[  thereto  legal  conventional  interest  on  the  entire  amount  up  to  the  time  to  which  the 
extension  was  given.  After  maturity  the  note  was  to  bear  interest  at  one  per  cent,  per  month, 
and  ten  per  cent,  attorneys'  fees  added  in  case  of  suit;  held,  not  to  be  usurious.  Miner  v. 
Paris  Exchange  Bank,  63  T.  659. 

Art.  2980.  Interest  on  jadgrments*  All  judgments  of  the  several 
courts  of  this  state  shall  bear  interest  at  the  rate  of  ei^ht  per  cent,  per  annum 
from  and  after  the  date  of  the  judgment,  except  where  the  contract  upon 
which  the  judgment  is  founded  bears  a  specified  interest  greater  than  eight  per 
cent,  per  annum  and  not  exceeding  the  highest  rate  of  conventional  interest 
permitted  by  law,  in  which  case  the  judgment  shall  bear  the  same  rate  of  inter- 
est specified  in  such  contract  and  after  the  date  of  such  judgment.  [Act  Aug. 
2l,  1876;  15  Leg.  p.  228;  P.  D.  8943.] 

(1)  The  interest  due  on  the  principal  sum  at  the  date  of  the  judgment,  when  included  in 
it,  also  l>ear8  interest.   WhitUlser  y.  WaUace,  2  App.  C.  C.  §  561. 
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(2)  A  judraient  on  a  contract  not  bearing  interest,  will  bear  interest  at  eight  per  cent. 
Bush  V.  Wilson,  23  T.  148. 

(3)  A  judgment  not  expressing  the  rate  of  interest  will  bear  interest  at  eight  per  cent. 
Townsend  v.  Smith,  20  T.  465. 

Art.  2981.  Usnry  must  be  specially  pleaded.  No  evidence  of 
usurious  intcrast  shall  be  received  on  the  trial  of  any  case  unless  the  same 
shall  be  specially  pleaded  and  verified  by  the  affidavit  of  the  party  wishing  to 
avail  himself  of  such  defense.     [Act  Aug.  21,  1876;  15  Leg.  p.  228.] 


INDEX. 


INTEKEST,  definition  of,  2972-2975. 

allowed  as  damages,  when,  2972  (1),  (2). 

allowed  on  money  paid  for  benefit  of  an- 
other, 2972  (3). 

"legal,"  defined,  2973-2976. 

"conventional,''  defined,  etc.,  2974,  2978. 
may  be  stipulated  with  reference  to  place 

of  payment,  2974(1). 
may  be  stipulated  on  Interest,  2974  (2). 
runs  until  payment,  2978  (1). 

rate  of,  when  not  stipulated,  2976. 

governed  by  law  of  place  of  oontraotj  when, 
2976(1). 

runs  from  date  of  contract,  when,  2976  (2). 

"guarantor''  liable  for,  when,  2976  (3). 


INTEREST— continued. 

on  open  accounts,  computed  how,  2977. 

on  money  bad  and  received,  etc.,  recover- 
able, 2977  (1). 

rate  of  on  open  accounts  may  be  stipulated, 
2977  (2). 

payments  applied  to,  when,  2978  (2). 

computation  of,  when  partial  payments 
made,  2978  (3). 

usurious,  void,  2979  (1). 

must  be  specially  plead,  2961. 

compound,  not  Ulegal,  2979  (2). 

on  judgments,  oompated  how,  2980  and 
notes. 
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T.  55,  Ch.  1.]  IBBIOATION — RBaULATING  THE  MODE   OF.  2982-2985. 

TITLE  55- IRRIGATION. 


1.    Regaladng  the  mode  of  irrigation. 


Ch. 

2.    Land   grants   to  irrigation    canals   and 
ditches. 


CH.  1— EEGULATING  THE  MODE  OF  IRRIGATION. 


Abt. 


2984. 
2985. 


Commissioners^  oonrt  to  regulate. 
General  powers  over  the  subject. 
May  lease  suerte  of  delinquent. 
May  license  irrigation. 


Art. 


May  exercise  right  of  eminent  domain. 

2987.  And  discontinue  ditches,  etc. 

2988.  And  establish  fence  laws. 


Abt.  2982.    Commissioners'  court  to  regrnlate  irrigation.     The 

commissioners'  courts  are  authoiized  to  ordpr,  regulate  and  control  the  time» 
mode  and  manner  of  erecting,  repairing,  cleaning,  guarding  and  protecting 
the  dams,  ditches,  roads  and  bridges,  belonging  to  any  irrigation  farms  find 
property,  and  the  fences  or  other  like  protection  in  and  around  such  farms ; 
provided^  that  such  farms,  dams,  ditches  and  fences  be  owned  conjointly  by 
two  or  more  different  persons ;  and  furtfier  provided^  that  the  same  be  sit- 
uated outside  of  a  corporation  having  jurisdiction  thereof.  [Act  Feb.  10, 
1852 ;  4  Leg.  p.  80;  P.  D.  8945.] 

Art.  2983.  General  powers  over  the  subject*  Said  courts  shall 
have  power  to  establish  all  needful  police  regulations  for  the  government  and 
control  of  irrigation  farms  and  property,  and  said  courts  may  assess  and  col- 
lect fines  for  breaches  of  any  regulations  established  by  them  or  by  the  joint 
owners  of  such  farms  and  property,  or  recognized  by  said  court  as  consistent 
with  ancient  usage  and  the  law  of  the  state ;  said  courts  may  order  meetings 
of  joint  ownera  for  the  election  of  commissioners  and  other  officers,  and  for 
the  consideration  of  any  of  their  other  interests,  or  the  said  court  may  pro- 
ceed and  elect  said  officers,  and  may  regulate  the  right  of  way,  the  stoppage 
and  passage  of  the  water,  and  the  right  distribution  of  the  shares  of  said 
water  ;  they  may  forbid  the  running  of  stock  at  large  on  the  common  farm  ; 
they  may  fine  for  taking  water  out  of  turn  and  for  carelessness  and  wanton- 
ness in  overflowing  roads  and  neighboring  lands,  and  generally  they  may  do 
or  cause  to  be  done  what  they  may  consider  just  and  needful  or  beneficial  to 
the  joint  owners.     [Act  Feby.  10,  1852;  4  Leg.  p.  80;  P.  D.  3946.] 

Abt.  2984.  May  lease  snerte  for  delinqnent.  If  any  owner  of  a 
mierie  or  subdiyision  lot  in  said  farm  shall  fail  or  refuse  to  do  or  pay  his  pro- 
portion of  labor  and  expense  in  and  on  any  dam,  ditches,  fences,  bridges  or 
other  needful  appurtenances  to  such  irrigation  farms,  the  commissioners' 
court  may  lease  said  suerte;  provided^  that  such  leasing  shall  be  at  public 
outcry,  after  ten  or  more  days  of  due  public  notice,  and  to  the  persons  bidding 
the  shortest  term,  not  to  exceed  four  years,  who  shall  give  good  security  to 
discharge  faithfully  all  such  charge  and  work.  [Act  Feb.  10, 1852  ;  4  Leg. 
p.  80;  P.  D.  3947.] 

Art.  2985.  May  license  irrigation*  Upon  the  application  of '  the 
owners  of  any  suitable  lands  and  water,  and  the  assurance  and  the  proper 
security  given  to  the  couftty,  if  required  by  said  court,  that  no  injury  will 
result  to  the  poblic  health,  the  commissioners'  courts  are  authoiized  by  decree 
to  license  and  permit  any  such  owners  to  proceed  and  dam  the  water,  and  to 
ditch,  fence  and  irrigate  their  lands ;  provided^  that  joint  owners  of  all  irriga- 
tion farms  shall  be  liable  for  damages  done  to  the  public,  or  to  any  person, 
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by  reason  of  the  overflow  of  such  irrigation  water;  suit  to  be  brought  against 
the  person  occasioning  the  iujury,  or  iu  such  other  way  as  may  be  sanctioned 
by  said  court.     [Act  Feby.  10,  1852;  4  Leg.  p.  80;  P.  D.  3948.] 

Art.  3986.  May  exercise  rigrht  of  eminent  domain.  If,  in  the 
establishment  of  any  new  project  of  irrigation,  or  the  extension  thereof,  the 
commissioner'  court  deem  it  of  sufficient  importance  to  order  a  dam  or  ditch 
to  be  made  on  the  lands  of  any  person  refusing  to  consent  thereto,  the  said 
court,  after  giving  such  person  actual  notice  in  writing,  and  full  bearing  and 
consideration  of  bis  objections,  may  decree  the  making  of  the  same  and  shall 
depute  two  or  more  discreet  and  disinterested  freeholders  of  the  yicinage  to 
arbitrate  and  fix  the  amount  of  damage  permanently  sustained  by  such  pei*soD» 
which  shall,  by  that  or  another  such  commission,  be  levied  upon  and  paid 
forthwith  by  the  applicants  for  such  irrigation  project  in  the  ratio  of  the  in- 
terest and  several  shares  of  the  said  applicants  and  joint  owners;  and  the  said 
courts  may,  after  like  personal  notice  to  parties  interested,  order  the  multi^ 
plication  or  extension  of  any  ditches  for  irrigation,  and  of  irrigation  farms  at 
and  below,  or  at  the  sides  of  other  such  property ;  when  it  shall  be  the  duty  of 
such  court  to  proceed  and  assess  all  just  fines  and  equitable  damages,  and  to  fix 
and  direct  the  rate  and  amount  and  kind  of  work,  labor  and  tax  to  be  paid  by 
any  of  such  applicants  and  others,  according  to  their  interest.  [Act  Feb.  10^ 
1852;  4  Leg.  p.  80;  P.  D.  3949.] 

Art.  2987.  And  discontinue  ditches,  etc*  Where  the  health  of  the 
public  may  be  injured  by  irrigation  or  the  damming  up  of  water  for  any  pur- 
pose, it  shall  be  the  duty  of  the  commissioners'  courts,  after  due  and  mature 
hearing  and  consideration,  to  decree  the  discontinuance,  and  they  shall  proceed 
and  break  up  and  discontinue  all  such  dams,  ditches  and  in*igation,  whether 
the  same  have  been  heretofore  ever  so  long  in  existence  or  may  be  hereafter 
started.     [Act  Feb.  10,  1852;  4  Leg.  p.  80;  P.  D.  3950.] 

Art.  2988.  And  establisli  fence  laws*  In  counties  where  the  com* 
missioners'  courts  may  decree  and  adjudge  that  fences  around  irrigation  farms 
may  be  dispensed  with,  they  may  make  all  fair,  equal  and  proper  regulations 
for  the  keeping  up  or  herding  of  hogs,  cattle  and  other  stock,  and  for  the  se- 
curity and  protection  of  the  crops  and  farms ;  provided^  that  if  ten  or  more 
voters  shall  make  written  protest  against  such  decree,  then  the  suid  court  shall 
proceed  by  notice  and  a  public  election  and  ascertain  if  two-thirds  of  the  voters 
be  in  favor  of  dispensing  with  the  use  of  fences,  otherwise  it  shall  not  be  so 
decreed.     [Act  Feb.  10,  1852;  4  Leg.  p.  80 ;  P.  D.  3951.] 
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CH.  2.—  LAND  GRANTS  TO  IRRIGATION  CANALS  AND  DITCHES. 


Akt. 
2988. 


3d90. 
2901. 
2992. 

2993. 
2994. 


Laws  grantiDg  lands  to  canals,  [re- 
pealed]. 

Land  ^p^nts  to  canals,  etc.,  [repealed]. 

Amounts  granted,  [repealed]. 

Classificauon  of  canals,  [repealed]. 

Inspector  of  canals  ana  ditches,  [re- 
pealed]. 

Inspections  and  reports,  [repealed]. 

Bond  to  be  required,  [repealed]. 


Art. 
2995. 
2996. 
2997. 
299S. 


3000. 
3001. 


Certificates,  how  located,  [repealed]. 
Right  of  way  over  lands. 
Legislative  control  over. 
Free  use  of  streams. 
May  cross  highways,  etc. 
Rights  of  riparian  owners. 
No  subsidy  for  unnecessary  ditchesy 
[repealed]. 


Art.  2989.    Laws  granting  land  or  land  certificates,  repealed. 

All  laws  and  parts  of  laws  now  in  force  grantiDg  lauds  or  land  certiticates  to 
any  person,  firm,  corporation  or  company  for  the  construction  of  railroads, 
canals  and  ditches,  be,  and  the  same  are,  hereby  repealed.  [Act  April  22, 
1882;  17  Leg.  S.  S.  p.  3.] 

n)  The  articles  of  the  Revised  Statutes  relating  to  grants  of  land  to  canals,  etc.,  read 
as  xbllows : 

Abt.  2989.  Lands  granted  to  canals.  Any  person,  firm,  corporation  or  company  who 
shall  construct  a  canal  or  ditch  for  navigation  or  irrigation,  in  accordance  with  the  provisions 
of  this  chapter,  shall  receive  from  the  state  a  grant  of  land  as  provided  in  the  succeeding 
articles.    [Act  Aug.  21, 1876;  15  Leg.  p.  253.] 

Abt.  2990.  Amoiuts  granted.  For  canals  or  ditches  of  the  first  class,  eight  sections  of 
land  to  the  mUe;  for  canals  or  ditches  of  the  second  class,  six  sections  to  the  mile;  for  canals 
or  ditches  of  the  third  class,  four  sections  to  the  mile;  for  canals  or  ditches  of  the  fourth 
class,  two  sections  to  the  mUe;  canals  for  navifi^tion,  having  a  width  of  forty  feet  and  a  per- 
manent depth  of  water  of  four  feet,  shall  receive  sixteen  sections  of  land  to  the  mile.  [Act 
Aug.  21,  1876;  15  Leg.  p.  283.] 

Abt.  2991.  Classifleation  of  canals.  Canals  and  ditches  shall  be  classified  as  follows: 
A  canal  or  ditch  carrying  a  stream  of  water  of  a  uniform  width  of  thirty  feet  and  uniform 
dq>th  of  five  feet  shall  be  deemed  of  the  first  class.  A  canal  or  ditch  carrying  a  stream  of 
water  of  a  uniform  width  of  fifteen  feet  and  of  a  uniform  depth  of  four  feet  shall  be  deemed 
of  the  aeoond  class.  A  canal  or  ditch  caiTyin^  a  stream  of  water  of  a  uniform  width  of  nine 
feet  and  of  a  nuiform  depth  of  three  feet  shallne  deemed  of  the  third  class.  A  canal  or  ditch 
not  complying  with  the  requirements  of  a  third  class  canal  or  ditch,  but  carrying  a  stream  of 
water  of  a  uniform  width  of  not  less  than  six  feet  and  of  a  uniform  depth  of  not  less  than  two 
and  a  half  feet,  shall  be  deemed  of  the  fourth  class.  All  canals  or  ditches  of  whatever  class 
must  be  at  least  two  miles  lon^,  and  have  a  permanent  and  continuous 'stream  of  water  fiow- 
ing  therein  at  a  rate  sufficiently  fast  for  all  practical  purposes.  [Act  Aug.  21, 1876;  15  Leg. 
p.153.3 

Art.  2992.  Inspector  of  canals  and  ditches.  It  shall  be  the  duty  of  the  governor  to  ap- 
point an  insp^tor  of  canals  and  ditches  who  shall  perform  the  duties  herein  assigned  to  him, 
and  shall  receive  therefor  a  compensation  at  the  rate  of  twenty-five  dollars  per  mile  for  every 
canal  or  ditch  inspected  by  him,  to  be  paid  in  advance  by  the  person,  firm,  corporation  or 
company  requiring  his  services;  and  the  inspector  shall  not  be  permitted  to  receive  a  contin- 
gent remnneration,  or  one  in  any  way  dependent  on  the  *lssuanoe  or  sale  of  the  certificates 
granted  under  this  chapter.    [Act  Aug.  21, 1876;  15  Leg.  p.  253.] 

Abt.  2993.  Inspections  and  reports.  Whenever  any  person,  firm,  corporation  or  com- 
pany shall  have  constructed  iu  the  manner  required  by  law  a  section  of  two  miles  or  more  of 
any  canal  or  ditch,  and  the  water  is  actually  flowing  in  the  saoie  and  ready  for  use,  report 
shall  be  made  to  the  governor,  setting  out  the  facts  verified  by  affidavit  and  applying  for  ex- 
amination of  the  work,  wheraupon  the  governor  shall  direct  the  inspector  of  canals  and 
ditches  to  examine  and  classify  the  same,  and  make  a  report,  under  oath,  showing  the  class 
to  which  the  canal  or  ditch  belongs,  the  dimensions  of  the  same,  the  amount  of  water  flowing 
thei-ein,  the  length  of  the  work  completed  and  in  eood  order,  and  the  location  thereof;  and  fi 
the  governor  shall  be  satisfied  that  the  work  has  been  done  in  compliance  with  law,  and  that 
the  said  person,  firm  or  corporation  have  the  ability  and  do  intend  to  keep  said  canal  or  ditch 
in  good  repair  and  efficiency  for  navigation  or  irrigation  for  the  period  of  ten  years  after  it  is 
fully  completed,  he  shall  certify  the  same  to  the  commissioner  of  the  general  land  office. 
[Act  Aug.  21, 1876;  15  Leg.  p.  253.] 

Abt.  2994.  Bond  to  be  required.  Upon  the  presentation  of  the  certificate  of  the  gov- 
ernor, as  provided  for  in  the  preceding  article,  it  shall  be  the  duty  of  the  commissioner  of  the 
general  land  office  to  issue  to  tlie  person,  firm  or  corporation  or  company  entitled  to  the  same, 
the  number  of  land  certificates  for  sections  of  six  hundred  and  forty  acres  each  to  which  the 
said  person,  firm  or  corporation  or  company  may  be  entitled  under  the  provisions  of  this 
chapter;  but  in  no  case  shall  any  certificates  be  issued  by  the  commissioner  of  the  general 
land  office  until  the  person,  firm,  company  or  corporation  whose  canal  or  ditch  shful  have 
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been  certified,  as  provided  in  the  preceding^  article,  shall  execute  and  file  with  the  eommis- 
Bloncr  of  the  general  land  office  a  bond  with  two  or  more  solvent  sureties,  whose  solvency 
shall  appear  from  tlie  assessor's  rolls  in  the  office  of  the  comptroller,  in  a  sum  equal  to  one 
hundred  and  twenly-flve  dollars  for  each  certificate  for  the  canal  or  ditch,  payable  to  the 
governor,  and  his  successors  in  office,  conditioned  that  the  said  person,  firm,  company  or  cor- 
poration shall  keep  and  maintain  said  canal  or  ditch  in  ffood  and  efficient  repair  for  navi^- 
tionor  irrigation,  as  the  case  may  be,  for  the  full  period  of  ten  years  from  the  time  of  filmf 
the  bond,  and  the  commissioner  of  the  general  land  office  shall  furnish  the  form  of  the  bond 
required  in  this  article.    [Act  Aug.  21, 1876;  15  Leg.  p.  253.] 

Art.  2995.  CertiflcateSt  how  located.  The  certificates  issued  under  this  chapter  shall  be 
issued  and  located  subject  to  and  under  the  same  conditions  as  those  issued  to  railroads  under 
the  laws  of  this  state,  but  the  state  shall  not  be  liable  for  any  deficiency  in  the  public  domain. 
[Act  Aug.  21, 1876;  15  Leg.  p.  253.] 

Art.  299j6.  Bigrht  of  way  over  lands.  All  corporations  for  irriga- 
tion or  navigation  are  hereby  granted  the  right  of  way,  not  to  exceed  one 
hundred  feet  in  width,  over  all  public,  university,  school  and  asylum  lands, 
with  use  of  necessary  rock,  gravel  and  timber  for  construction  purposes,  and 
may  obtain  the  right  of  way  over  private  lands  by  contract,  or  the  dam- 
ages for  any  private  property  appropriated  by  such  corporations  shall  be 
assessed  and  paid  for  as  provided  for  in  cases  of  railroads.  [Act  Aug.  21, 
1876;   15  Leg.  p.  253.] 

Abt.  2997.  liegrislative  control  over.  The  legislature  shall  at  such 
times  as  it  may  deem  proper  establish  the  rates  of  freight  and  passage  over 
any  canal  for  navigation,  and  fix  the  rates  of  water  supply  for  towns  and 
cities;  but  until  such  rates  are  established  by  law  said  companies  may  charge 
such  tolls  for  freight  and  vessels  through  canals,  and  such  rates  for  water 
supply  as  may  be  reasonable  and  proper.  [Act  Aug.  21,  1876;  15  Leg.  p. 
253.] 

Art.  2998.  Free  nse  of  streams*  Any  such  canal  company  may 
have  the  free  use  of  the  waters  of  the  rivers  and  streams  of  this  state ;  but  in 
no  case  shall  any  company  flow  lands  to  the  detriment  of  owners  without  their 
consent  or  on  due  payment  of  the  party  aggrieved  of  all  damages  occasioned 
by  reason  thereof.     [Act  Aug.  21,  1876  ;  15  Leg.  p.  253.] 

Art.  2999.  May  cross  higrhi^ays,  etc*  Said  companies,  corporations, 
firms  or  persons  shall  have  the  right  to  cross  all  roads  and  highways  necessary  in 
the  construction  of  their  work,  and  shall  at  such  crossings  construct  and 
maintain  necessary  bridges  for  the  accommodation  of  the  public.  [Act  Aug. 
21,  1876  ;  15  Leg.  p.  253.] 

Art.  3000.  Bights  of  riparian  owners*  Whenever  any  canal  or 
ditch  for  irrigation  shall  be  constructed  under  the  provisions  of  this  chapter, 
all  persons  owning  lands  adjacent  to  and  irrigable  from  said  canal  or  ditch 
shall  have  the  right  to  use  the  water  of  said  canal  or  ditch,  under  such  regula- 
tions as  may  be  prescribed  by  law  or  by  the  commissioners'  court  of  the 
county  where  such  lands  are  situate.      [Act  Aug.  21, 1876;  15  Leg.  p.  253.] 

Art.  8001.  5o  snbsldj  for  nnneeessarj  ditches.  Any  canal  or  ditch  which  shall  be 
oonstructed  where  there  are  already  sufficient  canals  and  ditches  for  the  purpose  of  Irrigation 
or  navigation  shall  not  be  entitled  to  the  land  grant  herein  provided  for;  and  no  certificate 
shall  be  Issued  for  any  canal  or  ditch  until  the  same  has  been  carried  to  a  point  at  which  the 
water  can  be  used  for  irrigation  or  navigation.    [Act  Aug.  21, 1876;  15  Leg.  p.  253.1 

This  Article  is  repealed  by  Article  2989,  anu. 
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COMMISSIONERS'   COURT  may  regulate 
irrigation,  when,  2982. 
general  powers  of,  29Sd. 
may  lease  subdiTision  lots,  when,  2984. 
may  license  irrigation,  2985. 
may  exercise  right  of  eminent  domain. 


may  discontinue  ditches,  when,  29S7. 
may  establish  fence  laws,  2988. 
EMINENT  DOMAIN,  right  of,  for  purpose 

of  irrigation,  exercised  how,  2986. 
FENCE  £lWS  may  be  established  by  com- 
missioners^ court,  2988. 
IRRIGATION  may  be  regulated  by  commis- 
sioners' court,  when,  2982. 
regulations  enforced,  how,  2983. 
meetings   of  joint  owners,  called  when, 


zUrht  of  way,  etc.,  2983. 
dfitribution  of  water,  2983. 
mnning  of  stock  at  large,  2983. 
overflowing  of  roads  ana  neighboring  lands, 


IRRIGATION— continued, 
performance  of  labor,  etc.,  how  enforced. 


license  for,   authorized  when   and   how, 
2985.  . 

lands  of  others,  condemned  how,  2986. 

discontinued,  when,  2987. 

right  of  way  granted  to  corporations  for, 
2996.. 

adjacent  owners  entitled  to  use  of  water, 
3000. 
LAND,  repealed  laws  relating  to,  2989  (1). 

laws  granting,  to  irrigation   canals,   re- 
pealed, 2989. 
NAVIGATION,  right  of  way  granted  to  cor- 
porations for,  2996. 

subject  to  legislative  control,  2997. 

may  use  waters  of  rivers  and  streams,. 2998. 

may  cross  highways,  2999. 
RIGHT  OF  ll^T  granted  to  corporations 
for  irrigation,  etc.,  2996. 
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TITLE  56- JAILS. 


Akt. 

3002. 

3003. 
3004. 


OommissioDen'   court  shall  provide 

jails,  etc. 
Sheriffs  the  keepers  of  jails,  etc. 
Jails  shall  be  so  constructed  that  the 

penalty  of  death  may  be  executed 

within  the  walls  thereof. 


Art. 
3005. 

3006. 
3007. 
8008. 


Duty  of  commissioners'  court  to  see 
that  jails  are  properly  kept. 

United  States  marshal  may  use  jails. 

Marshal  liable  for  jail  fees. 

Sheriff,  etc.,  tefusfng  to  take  prisoner 
guilty  of  a  misdemeanor. 


Art.  3002.  Jails  shall  be  provided.  The  commidsioners'  courts  of  the 
several  counties  shall  provide  safe  and  suitable  jails  for  their  respective  coun- 
ties, and  shall  cause  the  same  to  be  kept  in  good  repair.  [Act  July  22, 1876; 
15  Leg.  p.  67.] 

Art.  3003.  Sheriffs  fhe  keepers  of  jails^  etc.  Each  sheriff  is  the 
keeper  of  the  jail  of  his  county,  and  he  shall  safely  keep  therein  all  prisoners 
committed  thereto  by  lawful  authority,  subject  to  the  order  of  the  proper 
court,  and  shall  be  responsible  for  the  safe-keeping  of  such  prisoners.  [Act 
May  12,  1846;  1  Leg.  p.  265.] 

Art.  3004.  Death  penalty  executed  in  jails.  All  jails  hereafter 
erected  shall  be  so  constructed  that  the  penalty  of  death  may  be  conveniently 
executed  within  the  walls  thereof,  and  it  shall  be  the  duty  of  the  commissioners' 
court  of  any  county  having  a  jail  already  erected,  if  the  same  is  not  so  con- 
structed as  that  the  penalty  of  death  can  be  conveniently  executed  therein,  to 
have  the  construction  of  the  same  so  altered  as  that  the  penalty  of  death  may 
be  conveniently  executed  within  its  walls,  if  practicable  to  do  so  without  too 
great  an  expense  to  the  county. 

Art.  3005.  Jails  to  be  properly  kept.  It  shall  be  the  duty  of  the 
commissioners'  courts  of  the  counties  to  see  that  the  jails  of  their  respective 
counties  are  kept  in  a  clean  and  healthy  condition,  properly  ventilated,  and 
not  over-crowded  with  prisoners,  and  that  they  are  furnished  with  clean  and 
comfortable  mattresses  and  blankets  sufficient  for  the  comfort  of  the  prisoners 
therein  confined. 

Art.  3006.  Marshal  may  nse  Jail.  Sheriffs  and  jailers  shall  receive 
into  the  jails  of  their  respective  counties  such  prisoners  as  may  be  delivered  or 
tendered  to  them  by  any  United  States  marshal  or  his  deputy  for  any  district 
of  Texas,  and  shall  safely  keep  such  prisoners  until  they  are  demanded  by 
such  marshal  or  his  deputy,  or  are  discharged  by  due  course  of  law.  [Act 
Aug.  30,  1856;  6  Leg.  S.  S.  p.  88.] 

Art.  3007.  Marshal  liable  for  jail  fees.  In  the  cases  provided  for 
in  the  preceding  article  the  marshal,  by  whose  authority  such  prisoners  are  re- 
ceived and  kept,  shall  be  directly  and  personally  liable  to  the  sheriff  or  jailer 
for  the  jail  fees  and  all  other  expenses  of  the  keeping  of  such  prisoners,  such 
fees  and  expenses  to  be  estimated  according  to  the  laws  regulating  the  same  in 
other  cases. 

Art.  3008.  When  sheriff,  etc.,  g^iilty  of  a  misdemeanor.  Any 
sheriff  or  jailer  in  whose  county  there  is  a  jail,  who  shall  refuse  to  receive  into 
the  jail  of  his  county  any  prisoner  tendered  to  him  by  the  marshal  or  his 
deputy,  as  provided  in  article  3006,  not  having  the  excuse  for  such  refusal 
that  there  is  not  room  in  such  jail  for  the  confinement  of  such  prisoner  or 
prisoners,  shall  be  considered  guilty  of  a  misdemeanor,  and  on  conviction 
thereof  shall  be  punished  as  provided  in  the  Penal  Code. 
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TITLE  57-JUEIES  IN  CIVIL  CASES. 


Ch. 

1.  Jurors,  their  qualifications  and  exemp- 

tions. 

2.  Joiy  commissioners  for  the  district  court, 

appointment,  etc. 

3.  Jury  commissioners  for  the  county  court, 

appointment,  etc. 

4.  Proceedings  of  the  jury  commissioners  in 

the  selection  of  jurors. 

5.  Selected  jurors,  how  summoned,  etc. 

6.  Juries  for  the  week,  how  made  up. 


Ch. 

7.  Jury  trials,  authorised  when  and  how. 

8.  Challenfi;e8. 

9.  Formation  of  the  jury  for  the  trial  of  a 

cause. 
10.    Oath  of  jurors  in  civil  cases. 
1}.    Juries,  now  constituted,  and  their  ver- 

dicto. 
12.    Oompensation  of  jurors  of  the  district 

and  county  courts  in  civil  cases. 


CH.  1.—  JURORS,  THEIR  QUALIFICATIONS  AND  EXEMPTIONS. 


Abt. 
3009. 

aoH). 

3011. 
3012. 

3013. 


Who  are  competent  jurors. 
Wlio  are  disqualified  in  /i:eneral. 
Exceptions  in  certain  cases. 
Jurors  disqualified  to  try  a  particular 

case. 
Wlio  are  liable  to  jury  service. 


Abt. 
8014. 
3016. 

3016. 


Who  are  exempt  from  jury  service. 

Where  several  fire  companies  in  one 
town,  etc. 

List  of  members  selected  to  be  deliv- 
ered to  the  cleric. 


Abt.  3009.  Who  are  competent  jorors*  All  male  persons  over 
twenty-ofie  years  of  age  are  competent  jurors,  unless  disqualified  under  some 
proyision  of  this  chapter. 

Abt.  3010.  Who  are  disqnalifled.  No  person  shall  be  qualified  to 
serve  as  a  juror  who  does  not  possess  the  following  qualifications: 

1.  He  must  be  a  citizen  of  the  state  and  of  the  county  in  which  he  is  to 
serve,  and  qualified  under  the  constitution  and  laws  to  vote  in  said  county. 

2.  He  must  be  a  freeholder  within  the  state  or  a  householder  within  the 
county. 

3.  He  must  be  of  sound  mind  and  good  moral  character. 

4.  He  must  be  able  to  read  and  write,  except  in  the  cases  provided  for  in 
the  succeeding  article. 

5.  He  must  not  have  served  as  a  juror  for  six  days  during  the  preceding 
six  months  in  the  district  court,  or  during  the  preceding  three  months  in  the 
county  court. 

6.  He  must  not  have  been  convicted  of  felony. 

7.  He  must  not  be  under  indictment  or  other  lem\  accusation  of  theft,  or  of 
any  felony.     [Act  Aug.  1,  1876;  15  Leg.  p.  78;  Const.  Art.  16,  §  19.] 

Art.  3011.  Exceptions  in  certain  cases.  Whenever  it  shall  be 
made  to  appear  to  the  court  that  the  requisite  number  of  jurors  able  to  read 
and  write  can  not  be  found  within  the  county,  the  court  may  dispense  with 
the  exception  provided  for  in  the  fourth  subdivision  of  the  preceding  aiiicle; 
and  the  couil  may  in  like  manner  dispense  with  the  exception  provided  for  in 
the  fifth  subdivision,  when  the  county  is  so  sparsely  populated  as  to  make  its 
enforcement  seriously  inconvenient.     [Act  Aug.  1,  1876;  15  Leg.  p.  78.] 

Abt.  3012.  Jnrors  disqualified  to  try  a  particular  case.  The  fol- 
lowing persons  shall  be  disqualified  to  serve  as  jurors  in  any  particular 
case: 

1.  Any  witness  in  the  case. 

2.  Any  person  interested  directly  or  indirectly  in  the  subject  matter  of  the 
suit. 

3.  Any  person  related  by  consanguinity  or  affinity  within  the  third  degree 
to  either  of  the  parties  to  the  suit. 
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4.  Any  person  who  has  a  bias  or  prejudice  in  favor  of  or  against  either  of 
the  parties. 

5.  Any  person  who  has  sat  as  a  petit  juror  in  a  former  trial  of  the  same 
oase,  or  of  another  case  involving  the  same  questions  of  fact.  [Act  Aug.  1, 
1876;  15  Leg.  p.  78.] 

Art.  3013.  Who  are  liable  for  Jury  service.  All  competent  jurors 
are  liable  to  jury  service,  unless  exempted  under  some  provisions  of  this 
chapter.  • 

Art.  3014.  Who  are  exempt*  The  following  persons  shall  be  exempt 
from  jury  service  when  they  may  claim  such  exemption: 

1.  All  persons  over  sixty  years  of  age. 

2.  All  civil  officers  of  this  state  and  of  the  United  States. 

3.  All  overseers  of  roads. 

4.  All  ministers  of  the  gospel  engaged  in  the  active  discharge  of  their  min- 
isterial duties. 

5.  All  physicians  and  attorneys  engaged  in  actual  practice. 

6.  All  publishers  of  newspapers,  school-masters,  druggists,  undertakers, 
telegraph  operators,  railroad  station  agents,  ferrymen,  and  all  millers  engaged 
in  grist,  flouring  and  saw  mills. 

7.  AH  presidents,  vice-presidents,  conductors  and  engineers  of  railroad 
companies  when  engaged  in  the  regular  and  actual  discharge  of  the  duties  of 
their  respective  positions. 

8.  Any  person  who  has  acted  as  jury  commissioner  within  the  preceding 
twelve  months. 

9.  All  members  of  the  volunteer  guards  of  this  state  under  the  provisions 
of  the  title  •*Militia." 

10.  In  cities  and  towns  having  a  population  of  fifteen  hundred  or  more  in- 
habitants, according  to  the  preceding  United  States  census,  the  active  mem- 
bers of  organized  fire  companies,  not  to  exceed  twenty  to  each  one  -thousand 
of  such  inhabitants.     [Act  Aug.  1,  1876  ;  15  Leg.  p.  78.] 

(1)  A  notary  public  is  not  exempt  by  reason  of  his  appointment.    See,  post,  Art.  3362. 

Akt.  3015.    Where  several  flre  companies  in  one  town,  etc.    If 

there  be  more  than  one  organized  fire  company  in  such  town  or  city,  the 
whole  number  of  exemptions  provided  for  under  subdivision  ten  of  the  pre- 
ceding article  shall  be  equally  divided  between  such  companies.  [Act  Aug. 
1,1876;  15  Leg.  p.  78.] 

Art.  3016.  List  of  members  selected  to  be  delivered  to  the 
clerk.  Before  such  exemption  of  any  member  of  such  fire  company  shall  be 
made  available,  the  members  so  to  be  exempted  shall  be  selected  by  their 
respective  companies,  and  their  names  shall  be  handed  in  to  the  clerks  of  the 
district  and  county  coui*ts,  respectively,  by  the  chief  of  the  fire  department  of 
such  city  or  town,  or  in  case  there  be  no  such  officer,  then  by  the  foreman  of 
the  company.     [Act  Aug.  1,  1876;  15  Leg.  p.  78.] 
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CH.  2.— JURY  COMMISSIONERS  FOR  THE  DISTRICT  COURT,  AP- 
POINTMENT,  Ql^ALIFICATION,  Etc 


Ah. 
8017. 

9018. 
3019. 

3020. 
3021. 


Jary  commissioners,  appointment  and 

qualifications. 
Shall  serve  but  once  in  each  year. 
Commissioners  to  be  notified  of    the 

appointment. 
Failing  to  attend  shall  be  fined. 
Oath  of  jury  commissioners. 


Art. 
3022. 
3023. 
3024. 

3025. 

3026. 


Failure  of  commissioners,  etc. 

To  be  instructed  in  their  duties. 

To  be  kept  free  from  intrusion  and  not 

to  separate. 
Clerk  to  furnish  stationery  and  list  of 

exempt  persons. 
To  have  use  of  assessment  roll. 


Art.  3017.  Appointment  and  qualifications.  The  district  court  of 
each  couDty  shall,  at  each  term  thereof,  appoint  three  persons  to  perform  the 
duties  of  jury  commissioners  for  said  court,  who  shall  possess  the  following 
qualifications : 

1.  They  shall  be  intelligent  citizens  of  the  county  and  able  to  read  and 
write. 

2.  They  shall  be  qualified  jurors  and  freeholders  of  the  county. 

3.  They  shall  be  residents  of  different  portions  of  the  county. 

4.  They  shall  have  no  suit  in  such  court  which  requires  the  intervention  of 

a  jury.     [Act  Aug.  1,  1876;  15  Leg.  p.  78.] 

(1)  A  person  is  not  disqualified  to  serve  as  a  commissioner  on  the  ^j^und  that  his  father  is  a 
party  to  a  suit,  or  that  he  is  transaoting  husiness  as  a  merchant  with  persons,  parties  to  pend- 
ing suits.    Veramendi  v.  Hutchins,  MT.  414. 

Art.  3018.  Serve  but  once  In  a  year.  The  same  person  shall  not  act 
as  jury  commissioner  more  than  once  in  the  same  year.  [Act  Aug.  1 ,  1876 ; 
15  Leg.  p.  78.] 

Art.  3019.  To  be  notified  of  fheir  appointment,  etc.  •  The  court 
shall  cause  the  persons  appointed  as  jury  commissioners  to  be  notified  by  the 
sheriff  or  any  constable  of  such  appointment,  and  of  the  time  and  place 
when  and  where  they  are  to  appear  before  the  court.  [Act  Aug.  1, 1876;  15 
Leg.  p.  78.] 

Abt.  3020.  Failing  to  attend,  shall  be  fined.  If  any  person 
appointed  a  jury  commissioner  shall  fail  or  refuse  to  attend  and  perform  the 
duties  required  without  a  reasonable  excuse,  be  shall  be  fined  by  the  court  in 
any  sum  not  less  than  twenty-five  nor  more  than  one  hundred  dollara.  [Act 
Aug.  1,  1876;  15  Leg.  p.  78.] 

Abt.  3021.  Oath  of  jory  conunissioners.  When  the  persons  ap- 
pointed appear  before  the  court,  the  judge  shall  administer  to  them  the  fol- 
lowing oath:  <<  You  do  swear  faithfully  to  discharge  the  duties  required  of 
you  as  jury  commissioners;  that  you  will  not  knowingly  elect  any  man  as  i^ 
juryman  whom  you  believe  to  be  unfit  and  not  qualified;  that  you  will  not 
make  known  to  any  one  the  name  of  any  juryman  selected  by  you  and 
reported  to  the  court;  that  you  will  not,  directly  or  indirectly,  converse  with 
any  one  selected  by  you  as  a  juryman  concerning  the  merits  of  any  case  to  be 
tried  at  the  next  term  of  this  court  until  after  said  cause  may  be  tried  or 
continued,  or  the  jury  discharged.**     [Act  Aug.  1,  1876;  15  Leg.  p.  78.] 

Abt.  3022.  Conrtmay  appoint  jorors^  when.  If  from  any  cause 
tbe  jury  commissioners  should  not  be  appointed  at  the  time  prescribed,  or 
should  fail  to  select  jurors  as  required,  or  should  the  panels  selected  be  set 
aside,  or  the  jury  lists  returned  into  court  be  lost  or  destroyed,  the  court  shall 
forthwith  proceed  to  supply  a  sufficient  number  of  jurors  for  the  term  under 
the  provisions  of  this  title,  and  may,  when  it  may  be  deemed  necessary, 
appoint  commissioners  for  that  purpose.     [Act  Aug.  1, 1876;  15  Leg.  p.  78.] 
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(1)  Juries  were  selected  for  the  second  and  thlfd  weeks  of  a  term  then  in  session.  The 
term  having  continued  longer  than  anticipated,  the  judge  appointed .  other  commissioners, 
who  selected  other  Jurors  for  the  residue  of  the  term.  On  a  challenge  to  the  arrav  it  was 
held  that  the  first  commissioners  should  have  been  reconvened  to  have  selected  additional 
jurors,  but  the  coarse  pursued  was  a  mere  irregularity,  from  which  no  injury  appeared  to 
nave  resulted.    Bountree  v.  Gilroy,  67  T.  176. 

Art.  3023.  To  be  instmcted  as  to  their  duties.  When  the  jury 
oommissiooers  shall  have  b^en  sworn  and  organized,  the  judge  shall  proceed 
to  instruct  them  as  to  their  duties,  and  shall  designate  to  them  for  what  weeks 
they  shall  select  petit  jurors,  and  the  number  of  jurors  to  be  selected  for  each 
week.     [Act  Aug.  1,  1876;  15  Leg.  p.  78.] 

Art.  3024.  To  be  kept  free  from  intrusion  and  not  to  separate. 
The  jury  commissioners  shall  retire  in  charge  of  the  sheriff  or  constable  to 
some  smtable  apartment,  and  shall  be  kept  free  from  the  intrusion  of  any  per- 
son during  their  session,  and  shall  not  separate,  without  leave  of  the  coui-t, 
until  they  shall  have  completed  the  duties  required  of  them.  [Act  Aug.  1, 
1876;   15  Leg.  p.  78.] 

Art.  3025.  Clerk  to  furnish  stationery  and  list  of  exempt  per^ 
sons,  etc.  It  shall  be  the  duty  of  the  clerk  to  furnish  the  jury  commission- 
ers with  all  necessary  stationery,  and  also  with  a  list  of  the  names  of  all  per- 
sons appearing  from  the  records  of  the  court  to  be  exempt  or  disqualified  from 
serving  on  the  petit  jury  at  each  term.  He  shall  also  deliver  to  them  the  en- 
velope mentioned  in  article  3043,  and  shall  take  their  receipt  therefor,  show- 
ing whether  or  not  such  seal  remained  unbroken.  [Act  Aug.  18,  1876;  15 
Leg.  p.  170.] 

Art.  3026.  To  have  nse  of  assessment  roll.  It  shall  be  the  duty 
of  the  county  clerk,  or  other  legal  custodian  of  the  same,  to  furnish  the  jury 
commissioners  with  the  last  assessment  roll  of  the  county.  [Act  Aug.  1, 
1876  ;  15  Leg.  p.  78.] 
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CH.  3.— JURY    COMMISSIONERS    FOR    THE    COUNTY    COURT, 

APPOINTMENT,  ETC. 

Art.  I  Art. 

3037.    Jury  commissioners,  appointment  and      3028.    Oath. 

qnalificatiou,  powers  and  duties.  |  3029.    To  select  jurors  for  six  months. 

Art.  3027.    Appointment  and  qnaliflcatlon,  powers  and  duties. 

The  county  court  shall  at  its  first  term  after  the  31st  day  of  December  and  the 
30th  day  of  Juue  of  each  year  appoint  three  persons  to  perform  the  duties  of 
jury  commissiouera  for  said  court  who  shall  possess  the  same  qualifications  as 
jury  commissioners  for  the  district  court  and  the  same  proceedings  shall  be 
haa  in  the  county  court  by  the  officers  thereof  and  by  the  commissioners  for 
procuring  jurors  as  are  required  by  this  title  for  similar  proceedings  in  the 
district  court  except  as  modified  by  the  provisions  of  this  chapter.  [Amend- 
ment Feb.  4;  May  7,  1884;  18  Leg.  S.  S.  p.  27.] 

Art.  3028.  Oatli*  The  oath  to  be  administered  to  the  jury  commissioners 
for  the  county  courts  shall  be  as  follows :  ••You  do  solemnly  swear  faithfully 
to  discharge  the  duties  required  of  you  as  jury  commissioners  ;  that  you  will 
not'  knowingly  elect  any  man  as  a  juryman  whom  you  believe  to  be  unfit  and  not 
qualified ;  that  you  will  not  make  known  to  any  one  the  name  of  any  juryman 
selected  by  you  and  reported  to  the  court;  that  you  will  not  directly  or  indi- 
rectly communicate  with  any  one  selected  by  you  as  a  juiyman  concerning  the 
merits  of  any  case  to  be  tried  by  this  court  within  the  next  six  months,  until 
said  case  shall  have  been  tried  or  otherwise  disposed  of."  [Act  Aug.  1, 1876 ; 
15  Leg.  p.  78.] 

Art.  3029.  To  select  Jurors  for  six  months.  Such  commissioners 
shall  select  jurors  for  all  the  terms  of  the  county  court  to  be  holden  within  six 
months  next  after  the  adjournment  of  the  first  term  of  said  court  after  the  said 
Slst  day  of  December  and  the  30th  day  of  June  of  each  year  and  the  county 
judge  shall  designate  the  number  of  jurors  to  be  so  selected  for  each  term  and 
week.     [Amendment  Feb.  4;  May  7,  1884;  18  Leg.  S.  S.  p.  27.] 
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3030-3035. 


CH.  4.— PROCEEDINGS  OF  THE  JURY  COMMISSIONERS  IN  THE 

SELECTION  OF  JURORS. 


Art, 
3030. 
3031. 


8033. 
8034. 
3035. 
3036. 
3037. 


Selection  of  lurors,  how  made. 
Drawing  of  jurors,  how  conducted. 
List  of  to  be  certified,  sealed  up  and 

indorsed. 
To  be  delivered  to  the  judge. 
And  by  him  to  the  clerk. 
Clerk  and  deputies  to  be  sworu. 
Same. 
District  court  commissioners  to  make 

out  jury  list  for  county  court. 
Which  shall  be  delivered  to  the  county 

clerk. 


Art. 


3040. 

3041. 

3042. 
3043. 

3044. 

3046. 


And  by  him  to  the  commissioners  for 

his  court. 
Persons  included  in  such  lists  not  to  be 

selected  as  jurors  in  county  court. 
Countv  court  commissioners  to  make 

out  lists  for  district  court. 
To  bo  delivered  to  district  clerk. 
And  by  him  to  commissiouers  for  his 

court. 
Persons  included  In  such  lists  not  to  be 

selected  as  jurors  in  district  court. 
Lists  of  jurors  to  be  destroyed. 


Art.  3030.  Selection  of  jurors,  how  made.  The  jury  commissioners 
shall  select  from  the  citizens  of  the  different  portions  of  the  county,  liable  to 
serve  as  jurors,,  one  hundred  persons,  or  a  greater  or  less  number,  if  so  di- 
rected by  the  court,  free  from  all  legal  exceptions,  of  good  moral  character, 
of  sound  judgment,  well-informed,  and,  so  far  as  practicable,  able  to  read  and 
write,  to  serve  as  petit  jurors  at  the  next  term,  if  in  the  district  court,  and  for 
the  next  six  months,  if  in  the  county  court,  and  shall  write  the  names  of  such 
persons  on  separate  pieces  of  paper,  as  near  the  same  size  and  appearance  as 
may  be,  and  fold  the  same  so  that  the  names  cannot  be  seen.  [Act  Aug.  1, 
1876;  15  Leg.  p.  78.] 

Art.  3031.  Drawing:  of  jurors,  how  conducted.  The  names  of  the 
persons  so  written  and  folded  shall  be.deposited  in  a  box,  and  after  being  well 
shaken  and  mixed,  the  commissioners  shall  draw  therefrom  the  names,  one  by 
one,  of  thirty-six  persons,  or  a  greater  or  less  number  where  the  judge  has  so 
directed,  for  each  week  of  the  term  of  the  district  court  or  terms  of  the  county 
court  for  which  a  jury  may  be  required,  and  shall  record  such  names  as  they 
are  dirawn  upon  as  many  separate  sheets  of  paper  as  there  are  weeks  of  such 
term  or  terms  for  which  juries  will  be  required.  [Act  Aug.  1,  1876;  15 
Leg.  p.  78.] 

Art.  3032.  Lists  to  be  certified,  sealed  up  and  indorsed.  The 
several  lists  of  names  drawn,  as  provided  in  the  preceding  article,  shall  be 
certified  under  the  hands  of  the  commissioners,  to  be  the  lists  drnwn  by  them 
for  said  several  weeks,  and  shall  be  sealed  up  in  separate  envelopes,  in- 
dorsed, ^^List  of  petit  jurors  for  the week  qf  the term  of  the 

..... .court  of county*'  iJiUing  the  blanks'],     [Act  Aug.  1,  1876;   15 

Leg.  p.  78.] 

Art.  3033.  To  be  delivered  to  the  judge.  The  commissioners  shall 
write  their  names  across  the  seals  of  the  envelopes  and  deliver  them  to  the 
judge.     [Act  Aug.  1,  1876;  15  Leg.  p.  78.] 

Art.  3034.  And  by  him  to  the  clerk.  The  judge  shall  deliver  such 
envelopes  to  the  clerk  or  to  one  of  his  deputies,  in  open  court,  and  the'  court 
may  instruct  the  clerk  to  indorse  on  any  of  such  envelopes  that  the  jury  for 
that  week  shall  be  summoned  for  some  other  day  than  Monday  of  said  week* 
[Act  Aug.  1,  1876  ;  15  Leg.  p.  78.] 

Art.  3035.  Clerk  and  deputies  to  be  sworn.  The  judge  shall  at 
the  same  time  administer  to  the  clerk  and  each  of  his  deputies  an  oath,  in 
substance  as  follows :  **  You  do  solemnly  swear  that  you  will  not  open  the 
jury  lists  now  delivered  to  you,  nor  permit  them  to  be  opened  until  the  time 
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prescribed  by  law ;  that  you  will  not  directly  nor  indirectly  converse  or  com- 
municate with  any  one  selected  as  a  juror  concerning  any  case  pending  for 
trial  in  this  court  at  its  next  term,'*  if  in  the  district  court;  or  if  in  the 
county  court,  **  within  the  next  six  months."  [Act  Aug.  1,  1876;  15  Leg. 
p.  78.]  . 

Art.  3036.  Same.  If  for  any  reason  such  oath  should  not  be  admin- 
istered to  any  of  the  deputies,  or  should  the  clerk  subsequently  appoint  a 
deputy,  the  clerk  shall  administer  to  such  deputy  a  like  oath.  [Act  Aug.  1, 
1876;  15Leg.  p.  78.] 

Art.  3037.  Jury  lists  for  county  court.  The  jury  commissioners  for 
the  district  court  shall,  in  addition  to  the  other  duties  required  of  them,  make 
out  for  the  use  of  the  jury  commissioners  of  the  county  court,  a  complete  list 
of  the  names  of  all  the  persons  selected  by  them  as  grand  and  petit  juroi*s, 
aod  shall  place  said  list  in  an  envelope  and  seal  the  same  and  write  their 
names  across  the  seal;  and  shall  address  said  envelope  to  the  jury  com- 
missioners of  the  county  court  of  the  proper  county,  and  shall  deliver  the 
same  to  the  district  judge  in  open  court.  [Act  Aug.  18,  1876;  15  Leg. 
p.   170.] 

Art.  3038.  WUch  shall  be  delivered  to  the  county  clerk.  The 
district  jud^e  shall,  without  delay,  deliver  said  envelope  to  the  county  clerk, 
or  one  of  his  deputies,  and  at  the  time  of  delivery  administer  to  said  clerk  or 
deputy,  as  the  case  may  be,  the  following  oath:  ♦*  You  do  solemnly  swear 
that  you  will,  to  the  best  of  your  ability,  safely  keep  this  envelope;  and  that 
you  will  neither  open  the  same  nor  allow  it  to  be  opened,  except  as  provided 
by  law ;  and  that  you  will  cause  it  to  be  delivered  to  the  jury  commissioners 
of  the  county  court  next  hereafter  appointed  in  and  for  this  county."  [Act 
Aug.  18,  1876;  15  Leg.  p.  170.] 

Art.  8039.  And  by  him  to  the  commissioners.  At  the  fii*st  term  of 
the  county  court  thereafter  held,  at  which  jury  commissioners  are  appointed, 
it  shall  be  the  duty  of  the  county  clerk  to  deliver  said  envelope  to  the  jury 
commissioners,  or  one  of  them  appointed  at  said  term,  and  take  a  receipt 
therefor;  and  said  receipt  shall  state  whether  the  seal  of  said  envelope  be 
broken  or  not.     [Act  Aug.  18,  1876;  15  Leg.  p.  170.] 

Art.  3040.  Same  persons  not  to  he  jnrors  in  connty  conrt* 
After  the  jury  commissioners,  appointed  by  said  county  court,  shall 
hive  assembled  for*  business,  they  shall  open  said  envelope  and  read 
said  list  of  names,  and  no  person  named  on  said  list  shall  be  selected 
as  a  juror  by  said  commissioners.     [Act  Aug.  18,  1876 ;  15  Leg.  p.  170.] 

Art.  8041.  Commissioners  to  make  ont  lists  for  district  conrt. 
The  jury  commissioners  for  the  county  court  shall,  in  addition  to  the  other 
duties  required  of  them,  make  out  for  the  use  of  the  jury  commissioners  of 
the  district  court,  a  complete  list  of  the  names  of  all  persons  selected 
by  them  as  jurors,  and  shall  place  said  list  in  an  envelope  and  seal  the  same, 
and  write  their  names  across  the  seal,  and  address  said  envelope  to  the  jury 
commissioners  of  the  district  court  of  the  proper  county,  and  shall  deliver 
the  same  to  the  county  judge  in  open  court.  [Act  Aug.  18,  1876;  15 
Leg.  p.   170.] 

Art.  3042.  To  he  delivered  to  the  district  conrt.  The  county 
judge  shall,  without  delay,  deliver  said  envelope  to  the  district  clerk,  or  one  of 
bis  deputies,  and  at  the  time  of  delivery  administer  to  said  clerk,  or  his 
deputy,  as  the  case  may  be,  the  following  oath:  **You  do  solemnly  swear 
that  you  will,  to  the  best  of  your  ability,  safely  keep  this  envelope,  and  that 
(6— Tex.  Stat,  Vol.  H.)  65 
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you  will  neither  open  the  same  nor  allow  it  to  be  opened,  except  as  provided 
by  law,  and  that  you  will  cause  it  to  be  delivered  to  the  jury  commissioners  of 
the  district  court  next  hereafter  appointed  in  and  for  this  county.''  [Act 
Aug.  18,  1876;  15  Leg.  p.  170.]   . 

Art.  3043.  And  by  him  to  the  commissioners  for  his  court. 
At  the  first  term  of  the  district  court  thereafter  held,  it  shall  be  the  duty  of 
the  clerk  to  deliver  said  envelope  to  the  jury  commissioners,  or  one  of  them 
appointed  at  said  term,  and  to  take  a  receipt  therefor,  and  said  receipt  shall 
8tate  whether  tlie  seal  of  said  envelope  be  broken  or  not.  [Act  Aug.  18, 
1876;  16  Leg.  p.  170.] 

Art.  3044.  Same  persons  not  to  be  jurors  in  district  court. 
After  the  jury  commissioners  appointed  at  suid  term  of  the  district 
court  shall  have  assembled  for  business,  they  shall  open  said  envelope 
and  read  said  list  of  names,  and  no  person  named  on  suid  list  shall  be 
selected  as  juror  by  said  commissioners.  [Act  Aug.  18,  1876;  15  Leg. 
p.  170.] 

Art.  3045.  liist  of  jurors  to  be  destroyed.  It  shall  be  the  duty  of 
the  jury  commissioners,  in  both  the  district  and  county  courts,  before  leaving 
the  apartment  in  which  they  shall  have  selected  jurors,  to  destroy  said  list  of 
names,  and  it  shall  be  unlawful  for  them,  or  any  of  them,  to  make  known  to 
any  person  the  name  of  any  juror  on  said  lists.  [Act  Aug.  18, 1876 ;  15 
Leg.  p.  170.] 


Digitized  by 


GoogI( 
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CH.  5.  — SELECTED  JURORS,  HOW  SUMMONED,  ETC. 


Abt. 
3047. 


Clerk  to  make  out  jury  lists  and  de- 
liver to  sheriff. 
Sheriff  to  notify  jurors. 


Art. 

3048.  Notice  to  Jurors,  how  served. 

3049.  Time  of  service. 

3050.  Sheriff's  return. 


Art.  3046.  Clerk  to  make  jury  list  for  sheriff.  Within  not  more 
than  thirty  days  and  not  leiss  than  ten  days  prior  to  each  term  of  the  court,  it 
shall  be  the  duty  of  the  olerk  of  the  district  and  county  courts,  respectively, 
to  open  the  lists  of  jurors  selected  for  such  term,  and  to  make  out  a  copy  of 
the  same,  duly  certified  under  his  hand  and  the  seal  of  his  office,  and  deliver 
the  same  to  the  sheriff.  Where  the  judge  has  directed  that  the  jurors  for  any 
week  shall  be  summoned  for  some  other  day  than  Monday,  the  clerk  shall  note, 
such  order  for  the  information  of  the  sheriff.  [Act  Aug.  18,  1876 ;  15  Leg. 
p.  170.] 

Abt.  3047.  Sheriff  to  notify  jurors.  On  the  receipt  of  such  lists  it 
shall  be  the  duty  of  the  sheriff  immediately  to  notify  the  several  persons 
named  in  such  lists  to  be  in  attendance  on  the  court  on  the  day  and  week  for 
which  they  were  respectively  drawn  to  serve  as  jurors  for  said  week.  [Act 
Aug.  18,  1876 ;   15  Leg.  p.  170.] 

Abt.  3048.  Notice  to  jurors^  how  served.  Such  notice  may  be 
orally  delivered  by  the  sheriff  to  the  juror  in  person,  or  in  case  such  juror 
can  not  be  found,  then  a  written  memorandum  thereof,  signed  by  the  sheriff 
officially,  may  be  left  at  the  juror's  place  of  residence,  with  some  mem- 
•  her  of  his  family  over  sixteen  years  of  age.  [Act  Aug.  18,  1876;  15 
Leg.  p.  170.] 

Abt.  8049.  Time  of  service.  Such  notice  shall  be  served  at  least  three 
days  prior  to  the  first  day  of  the  term  of  the  court,  exclusive  of  the  day  of 
service. 

Abt.  3050.  Sheriff's  return.  The  sheriff  executing  such  summons 
shall  return  the  lists  on  the  first  day  of  the  term  of  the  court  at  which  such 
jurors  are  to  serve,  with  a  certificate  thereon  of  the  date  and  manner  of  ser- 
vice upon  each  juror;  and  if  any  of  said  jurors  have  not  been  summoned  he 
shall  also  state  the  diligence  used  to  summon  them,  and  the  reason  why  they 
have  not  been  sunmioned.     [Act  Aug.  18,  1876;  15  Leg.  p.  170.] 
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CH.  6.— JURIES  FOE  THE  WEEK,  HOW  MADE  UP. 


Art. 
3051. 
8052. 

3053. 

3054. 


Jarore  for  the  week,  how  selected. 
If  not  selected  on  day  appointed,  may 

be  subsequently  done. 
If  practicable,  to  be  of  jurors  selected 

by  iury  commissioners. 
May  oe  filled  up,  how. 


Art. 
3055. 
8056. 


3057. 
3058. 


May  be  adjourned. 

Oath  to  be  administered  to  the  sheriff 

when  jurors  not  selected  are  to  be 

summoned  by  him. 
Court  may  hear  excuses  of  jurors. 
Defaulting  jurors  to  be  fine{i. 


Art.  3051.  How  selected.  Ou  Monday  of  each  week  of  the  court  for 
which  a  jury  shall  be  summoned,  and  for  which  there  may  be  jury  trials,  or 
where  the  jury  trials  for  the  week  have  been  set  for  some  other  day,  then  on 
such  day  the  court  shall  select  thirty  qualified  jurors,  or  a  greater  or  less  num- 
ber, in  its  discretion,  to  serve  as  jurors  for  the  week.  [Act  Aug.  18,  1876; 
15  Leg.  p.  170.] 

Abt.  8052.  May  be  subsequently  done.  Should  such  selection  from 
any  cause  not  be  made  on  the  day  appointed,  it  may  be  made  on  any 
subsequent  day. 

Abt.  8053.  To  be  of  jurors  selected  by  commissioners.  Sudi 
jurors  shall  be  selected  from  the  names  included  in  the  jury  list  for  the  week, 
if  there  be  the  requisite  number  of  such  in  attendance  who  are  not  excused  by 
the  court. 

Abt.  8054.  May  be  filled  up,  how.  If  the  requisite  number  of  such 
jurors  be  not  in  attendance  at  any  time,  the  court  shall  direct  the  sheriff  to 
summon  a  sufficient  number  of  qualified  persons  to  make  up  the'  requisite 
number  of  jurors.     [Act  Aug.  1,  1876;  15  Leg.  p.  78.] 

Art.  8055.  May  be  adjourned.  The  court  may  adjourn  the  whole 
number  of  jurors  for  the  week,  or  any  part  thereof,  to  any  subsequent  day  of 
the  term,  but  jurors  shall  not  be  paid  for  the  time  they  may  so  stand 
adjourned.     [Act.  Aug.  1,  1876;  15  Leg.  p.  78.] 

Art.  8056.  If  extra  jurors  are  summoned  by  sherifT.  Whenever 
it  may  be  necessary  to  summon  jurors  who  have  not  been  selected  by  jury 
commissioners  under  the  provisions  of  this  title,  the  court  shall  administer  to 
the  sheriff  and  each  of  his  deputies  the  following  oath :  «'You  do  solemnly 
swear  that  you  will,  to  the  best  of  your  skill  and  ability,  and  without  bias  or 
favor  toward  any  party,  summon  such  jurors  as  may  be  ordered  by  the  court ; 
that  you  will  select  none  but  impartial,  sensible  and  sober  men,  having  the 
qualifications  of  jurors  under  the  law ;  that  you  will  not,  directly  or  indirectly, 
converse  or  communicate  with  any  juryman  touching  any  case  pending  for 
trial ;  and  that  you  will  not  by  any  means  attempt  to  influence,  advise  or  con- 
trol any  juryman  in  his  opinion  in  any  case  which  may  be  tried  by  him,  so  help 
you  God."     [Act  Aug.  1,  1876;  15  Leg.  p.  78.] 

Art.  3057.  Court  may  hear  excuses  of  jurors.  The  court  may  hear 
any  reasonable  excuse  of  a  juror,  supported  by  oath  or  affirmation,  and  may 
either  release  him  entirely  or  until  some  other  day  of  the  term. 

Art.  8058.  Defaultingr  juror  to  be  fined.  Should  any  juror  who  has 
been  lawfully  notified,  fail  to  be  in  attendance  on  the  court  in  obedience  to 
such  notice,  without  some  reasonable  excuse,  to  be  judged  of  by  the  court,  he 
shall  be  fined  in  any  sum  not  less  than  ten  nor  more  than  one  hundred  dollars. 
[Act.  Aug.  1,  1876;  15  Leg.  p.  78.] 
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CH.  7.— JURY  TRIALS,  AUTHORIZED  WHEN  AND  HOW. 


.Abt. 

Art. 

3(^. 

Right  of  trial  by  jury  to  remain  in- 
violate, subject,  etc. 

3067. 

ao6o. 

Must  l>e  demanded  and  jury  fee  paid, 

etc. 
Time  of  demand.    ' 

3068. 

3061. 

3069. 

3062. 

Same. 

3070. 

3063. 

Bules  for  justices^  courts  elsewhere 
prescribed. 

3071. 

3072. 

3064. 

Call  of  docket  for  demands  for  jury 

triaU. 

3073. 

3066. 

Same  as  to  appearance  docket. 

3066. 

Jury  fee. 

Oath  of  inability  to  make  jury  fee  de* 
posit. 

Cases  heretofore  entered  on  jury  docket 
excepted. 

Order  of  court. 

Clerk  to  keep  jury  docket. 

Jury  trial  day  to  be  fixed. 

Application  for  jury  not  to  be  with- 
drawn, unless,  etc. 

When  application  withdrawn,  court 
may  permit  jury  fee  to  be  with- 
drawn, also. 

Abt.  3059.  Bight  of  trial  by  Jury.  The  right  of  trial  by  jury  shall 
remain  inviolate,  subject  to  the  following  rules  and  regulations.  [Const. 
Art.  1,  §  15.] 

Akt.  3060.  Must  be  demanded  and  jury  fee  be  paid.  No  jury 
trial  shall  be  had  in  any  civil  suit  unless  an  application  therefor  be  made  in 
open  court  and  a  juiy  fee  be  deposited,  or  an  affidavit  be  made  of  inability  to 
make  such  deposit,  as  hereinafter  prescribed.     [Const.  Art.  5,  §§  10,  17.] 

See  Art.  3067. 

(1)  When  a  demand  for  a  jury  has  been  made,  and  the  fee  therefor  paid  by  one  of  the  parties 
when  the  case  is  regularly  reached,  neither  the  judge  nor  the  opposite  party  have  authority, 
in  his  temporary  absence  and  without  his  assent,  to  proceed  In  the  trial  without  a  jury. 
hsusTolr  V.  Evans,  1  App.  C.  C.  |  749. 

(2)  If  a  ivtrv  is  not  demanded  at  the  proper  time  a  party  cannot,  as  a  matter  of  riffht,  after* 
wards  demand  that  his  case  shall  be  tried  by  a  jury.  McFaddin  v.  Preston,  54  T.  403;  Har- 
din V.  Blackshear,  60  T.  132;  Berry  v.  T.  d^K.  0.  By.,  60  T.  654;  Gallagher  v.  €k>ldfi-ank,  63 
T.  473. 

(3)  On  the  call  of  the  docket  on  default  day  no  jury  was  demanded  in  the  case ;  after  the 
can  was  completed,  and  the  jury  cases  were  set  for  a  future  day,  the  non-jury  cases  were 
caUed  for  trial,  and  an  applioation  for  a  continuance  of  the  case  having  been  overruled,  plain- 
tUE  demanded  a  jurv.    Held,  the  application  came  too  late.    Hunt  v.  Malcemson,  56  T.  9. 

(4)  A  jury  was  demanded  on  the  first  day  of  the  term  and  the  jury  fee  paid  on  the  second 
day.  Held,  that  when  no  injury  resulted  to  the  opposing  party,  and  neither  the  business  of  the 
court  nor  the  trial  of  the  cause  was  delayed  thereby,  the  jury  fee  should  have  been  accepted 
juid  the  jury  allowed.    Gallagher  v.  Goldfrank,  63  T.  473. 

(5)  A  jury  was  demanded  oy  the  plaintiff  at  the  proper  time  and  the  cause  was  placed  on 
Hie  juiy  do^^t,  but  the  jury  fee  was  not  then  paid.  A  motion  to  strilce  the  case  from  the 
Jury  docket  on  the  ground  that  the  jury  fee  was  not  paid  on  the  first  day  of  the  term  was  sus- 
tained, although  it  appeared  that  it  was  paid  before  the  motion  was  filed.  Held,  error.  Allyn 
T.  Willis,  65  T.  65.  A  discretion  may  be  exercised  by  the  judge  in  allowing  the  deposit  of  the 
ivtry  fee  if  made  l>efore  trial,  and  no  injury  results  to  the  adverse  party.  Hardin  v.  Blackshear, 
90  JL»  133. 

(6)  The  plaintiff  filed  an  affidavit  under  Art.  1438,  and  the  clerk  thereupon  placed  the  case 
<m  the  jury  docket;  while  the  parties  were  engaged  in  selecting  a  lury  the  defendant  objected 
to  the  case  being  tried  by  a  Jury  on  the  ground  that  the  affidavit  did  not  conform  to  Art.  3067, 
jMMt.  Plaintiff  asked  leave  to  amend  his  affidavit,  which  was  refused;  he  then  deposited  the 
jury  fee  with  the  clerk  and  demanded  a  trial  by  jury,  which  was  refused.  Held,  thkt  a  trial 
DjQary  should  have  been  allowed.  •  Berry  v.  T.  A  N.  O.  By.,  60  T.  654. 

Art.  3061.  Time  of  demand.  Any  party  to  a  civil  suit  in  the  district 
or  coanty  court  desiring  to  have  the  same  tried  by  jury,  shall  make  applica- 
tion therefor  in  open  court  on  the  first  day  of  the  term  of  the  court  at  which 
the  suit  is  to  be  tried,  unless  the  same  be  an  appearance  case,  in  which  event 
the  applioation  shall  be  made  on  default  day.  [Act  Aug.  18,  1876;  15  Leg. 
p.  170.] 

Art.  3062.  Same.  Should  any  court  be  in  session  when  the  preceding 
article  shall  go  into  effect,  the  application  for  jury  trial  in  any  cause  pending 
therein,  and  which  is  to  be  tried  at  such  term,  may  be  made  at  any  time  before 
the  case  is  called  for  trial. 
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Art.  3063.  Bales  for  justices'  courts.  The  manner  of  apply in<^  for 
a  jury  tial  in  the  justices'  courts,  and  the  proceedings  thereon,  are  prescribed 
in  the  title  relating  to  justices'  courts. 

Art.  3064.  Call  of  docket  for  demands  for  jury  trial.  On  the 
first  day  of  each  term  of  the  court,  the  court  shall  call  over  the  docket,  except 
appearance  cases,  and  shall  note  thereon  in  each  case  whether  or  not  a  jury 
trial  is  applied  for  therein,  and  by  which  party. 

Art.  3065.  Same  as  to  appearance  docket.  On  the  call  of  the  ap- 
pearance docket  at  i!ach  term  of  the  court,  the  couil  shall  in  like  manner  note 
in  each  appearance  case  whether  or  not  a  jury  trial  is  applied  for,  and  by 
whom. 

Art.  3066.  Jury  fee.  The  party  applying  for  a  jury  trial  in  the  dis- 
trict  or  county  court,  shall  on  the  same  day  deposit  with  the  clerk,  to  the  use 
of  the  county,  a  jury  fee  of  five  dollars  if  in  the  district  court,  and  of  three 
dollars  if  in  the  county  court.     [Apt  Aug.  18,  1876;  15  Leg.  p.  170.] 

See,  ame.  Art.  8060,  and  notes  4,  5,  6. 

Art.  3067.    Oath  of  inability  to  make  jury  fee  deposit.    The 

deposit  mentioned  in  the  preceding  article  shall  not  be  required  when  the  party 

shall,  within  the  time  limited  for  making  such  deposit,  file  with  the  clerk  an 

affidavit  in  writing  signed  by  him,  to  the  effect  that  he  is  unable  to  make  such. 

deposit,  and  that  be  can  not,  by  the  pledge  of  property,  or  otherwise,  obtain 

the    money  necessary  for   that  purpose.      [Act  Aug.   1,   1876;   15  Leg* 

p.  78.] 

(1)  A  party  having  filed  a  defective  affidavit,  was  on  the  call  of  the  case  for  trial  permitted 
to  deposit  the  fee  in  cash.    Berry  v.  T.  A  N.  O.  By.  Co.,  60  T.  654. 

Abt.  3068.  Gases  heretofore  entered.  The  preceding  articles  shall 
not  apply  to  cases  which  have  been  heretofore  properly  enter^  on  the  jury 
trial  docket  in  accordance  with  former  laws. 

Abt.  8069.  Order  of  oonrt.  Upon  a  compliance  with  the  foregoing- 
provisions,  the  court  shall  order  the  clerk  to  enter  the  suit  onthe  jury  docket. 
[Act  Aug.  18,  1876;  15  Leg.  p.  170.]. 

Abt.  3070.  Clerk  to  keep  jury  docket.  It  shall  be  the  duty  of  the 
clerks  of  the  district  and  county  courts  each  to  keep  a  docket, ^to  be  styled 
<*  The  Jury  Docket,"  in  which  shall  be  entered  in  their  order  the  cases  in 
which  jury  trials  have  been  ordered  by  the  court.  [Act  Aug.  18,  1876;  15 
Leg.  p.  170.] 

Art.  3071.  Jury  trial  day  to  be  fixed.  The  court  shall,  by  an  order 
entered  on  the  minutes,  designate  any  day  during  the  term  for  the  taking  up 
of  the  jury  docket  and  the  trial  of  causes  thereon ;  and  such  order  may  be 
revoked  or  changed  at  discretion.     [Act  Aug.  1,  1876;  15  Leg.  p.  79.] 

See,  anUf  Art.  1289,  as  to  the  time  of  desi^atinga  day  for  jury  trials. 

Art.  3072.  Application  for  jury  not  to  be  withdrawn.  When  one 
party  has  applied  for  a  jury  trial,  as  herein  provided,  he  shall  not  be  per- 
mitted to  withdraw  such  application  without  the  consent  of  the  parties  ad- 
versely interested. 

Art.  8073.  Jory  fee  to  be  withdrawn,  when.  When  a  party  who 
has  applied  for  a  jury  trial  has  been  permitted  under  the  preceding  article  to 
withdraw  such  application,  the  court  may,  in  its  discretion,  by  an  order  per* 
mit  him  to  withdraw  also  his  jury  fee  deposit. 
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T.   57,   Ch.    8.]  JUBIES  IN   CIVIL   CASES — CHALLENGES.  3074-3080. 

CH.  8.  — CHALLENGES. 


Abt. 
3074. 
3075. 
3076. 
3077. 
3078. 

3079. 


30S1. 


ChaUeng^  to  the  array  of  jurors. 
Not  allowed,  when. 
Challenge  to  array  nitist  be  in  writing. 
Court  shall  decide  at  once. 
Proceedings  when  challenge  to  array 

is  sustained. 
Challenge  to  a  particular  Juror. 
Challenge  for  cause. 
On  tiiai  of  challenge  for  cause,  er- 

idence  to  be  beard. 


Art. 


8084. 
8086. 


8087. 


Juror  not  to  be  asked  certain  questions. 

Peremptory  challenge. 

Number  of  peremptory  challenges  in 

district  court. 
In  the  county  court. 
Challenge  to  a  particular  juror  made 

orally. 
Court  to  decide  challenges  promptly. 


Abt.  3074.  Challenge  to  the  array  of  jurors.  Any  party  to  a  suit 
which  is  to  be  tried  by  a  jury  may,  before  the  jury  is  drawn,  challenge  the 
array  of  jurors  upon  making  it  to  appear  that  the  officer  eummoning  the  jury 
has  acted  corruptly,  and  has  willfully  summoned  jurors  knowu  to  be  prej- 
udiced against  the  party  challenging  or  biased  in  favor  of  the  adyerse  party. 
[Act  Aug.  1, 1876;  15  Leg.  p.  79.] 

(1)  Objections  to  the  Jury  sammoned  by  the  sheriff  are  waived  when  they  are  not  mat^e 
before  the  trial  commences  (Newman  v.  Dodson,  61 T.  91;  Schuster  v.  La  Londe,  57  T.  28), 
milegs  the  failure  is  satisfactorily  explained.    Bector  v.  Hudson,  20  T.  234. 

(2)  Before  the  adoption  of  the  Bevised  Statutes  it  was  held  a  good  ground  of  chaUenge  to 
the  array  that  the  sheriff  who  suounoned  the  jury  was  the  son  of  the  adverse  party.  Bector 
V.  Hudson,  20  T.  234. 

(3)  The  provisions  of  the  statute  relating  to  the  summoning  and  formation  of  juries  in 
civil  cases  are  merely  directory,  and  a  substantial  compliance  therewith  isaU  that  is  required. 
G.,  H.  A  S.  A.  By.  Co.  v.  Jessee,  2  App.  C.  C.  §  406. 

Abt.  8075.  Not  allowed,  when.  No  challenge  to  the  array  shall  be 
entertained  where  the  jurors  have  been  selected  by  jury  commissioners  under 
the  provisions  of  this  title. 

Art.  3076.  Must  be  tn  writings,  etc  All  challenges  to  the  array  must 
be  in  writing,  setting  forth  distinctly  the  grounds  of  such  challenge,  and  must 
be  supported  by  the  affidavit  of  the  party  or  some  other  credible,  person. 

Art.  8077.  Court  shall  decide  at  once.  When  a  challenge  to  the 
array  is  made,  the  court  shall  bear  evidence,  and  shall  decide  without  delay 
whether  the  challenge  shall  be  sustained  or  not. 

Art.  8078.  Plx>ceedlnsrs  when  challenge  is  sustained.  If  the 
challenge  be  sustained,  the  array  of  jurors  summoned  shall  be  discharged,  and 
the  court  shall  order  other  jurors  to  be  summoned  in  their  stead,  and  shall 
direct  that  the  officer  who  summoned  the  person  so  discharged,  and  on  account 
of  whose  misconduct  the  challenge  has  been  sustained,  shall  not  summon  any 
other  jurors  in  the  case.     [Act  Aug.  1,  1876;  15  Leg.  p.  79.] 

Art.  3079.  To  a  particular  Juror.  A  challenge  to  an  individual  juror 
is  either — 

1.  A  challenge  for  cause;  or, 

2.  A  peremptoiy  challenge. 

Art.  8080.  ChaUenge  for  cause.  A  challenge  for  cause  is  an  objec- 
tion made  to  a  paiticular  juror,  alleging  some  fact  which,  under  the  provi- 
sions of  thciflrst  chapter  of  this  title,  disqualifies  him  to  serve  as  a  juror  in  any 
case,  or  in  tne  particular  case,  or  which  in  the  opinion  of  the  court,  renders 
him  an  unfit  person  to  sit  on  the  jury. 

(1)  That  a  juror  is  over  sixty  years  of  age  was  not,  under  the  former  law,  a  cause ior  chal- 
Icnjfe.  Breeding  v.  The  State,  11  T.  257.  U'hat  a  juror  lives  upon  the  land  Involded,  so  as  to 
be  interested  in  the  particular  suit,  or  is  related  within  the  third  decree,  to  any  of  the  parties, 
is  ground  for  challenge.  Veramendi  v.  Hutchins,  66  T.  414.  In  the  trial  of  a  suit  on 
liquor  dealer's  bond,  it  is  not  a  cause  of  challenge  to  a  juror  that  he  has  a  bias  in  favor  of, 
a  prejudice  agidnst  the  business  of  selling  liquors  by  retail.  Grady  v.  Bogan,  2  App  '" 
§  263. 
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T.  57,  Ch.  8.]       JUBIE3  m  civil  casks — challenges.  3081-3087. 

Abt.  3081.  Trial  for  eause,  evidence.  Upon  a  challenge  for  cause 
the  examination  shall  not  be  confined  to  the  answers  of  the  juror,  but  other 
evidence  may  be  heai*d  in  support  of  or  against  the  challenge. 

Art.  3082.  Jnror  not  to  be  asked  certain  questions.  In  exam- 
ining a  juror,  he  shall  not  be  asked  a  question  the  answer  to  which  may  show 
that  he  has  been  convicted  of  an  offense  which  disqualifies  him,  or  that  he 
stands  charged  by  indictment  or  other  legal  accusation  with  theft  or  any 
felony. 

Art.  3083.  Peremptory  challenge.  A  peremptory  challenge  is  made 
to  a  juror  without  assigning  any  reason  therefor. 

Art.  3084.    Knmber  of  In  district  conrt.    Each  party  to  a  civil  suit 

in  the  district  court  shall  be  entitled  to  six  peremptory  challenges.    [Act  Dec. 

1,  1871;   12  Leg.  S.  S.  p.  61.] 

(1)  Where  the  interests  of  two  defendants  are  so  nearly  identical  as  to  make  them  bnt  one 
party  to  a  suit,  in  the  sense  in  which  that  term  is  used  in  the  jury  law,  but  six  jurors  can  be 
clialienged  by  them.    Jones  ▼.  Ford,  60  T.  127. 

Abt.  8085.  In  the  county  coort.  Each  party  to  a  civil  suit  in  the 
county  court  shall  be  entitled  to  three  peremptory  challenges.  [Act  Aug.  1» 
1876;  ISLeg.  p.  79.] 

Abt.  8086.  Challen^^  to  a  particnlar  juror.  Challenges  for  cause 
and  peremptory  challenges  to  a  particular  juror  may  be  made  orally  on  the 
formation  of  a  jury  to  try  the  case,  as  provided  in  articles  3092  and  3094. 

Abt.  3087.  Court  to  decide  challensres  promptly.  The  court  shall 
decide  without  delay  any  challenge  to  a  particular  juror;  and  when  the  chal- 
lenge is  sustained  the  juror  shall  be  discharged  from  further  attendance  or 
from  the  particular  case,  as  the  case  may  be. 

(1)  Grounds  of  challenge  not  presented  at  the  proper  time  are  waived.  McGehee  ▼. 
Shaf er^  9  T.  20 ;  Givena  v.  The  State,  6  T.  343 ;  Rector  y.  Hudson,  20  T.  234 ;  Boetge  ▼.  Landa, 
22  T.  105. 
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T.  57,  Ch.  9.]   JUBIES  IN  CIVIL  CASES — FORMATION  OF  FOR  TRIAL.        3088-3094. 

CH.  9.*— FORMATION  OF  THE  JURY  FOR  THE  TRIAL  OF  A  CAUSE, 


Art. 

3088. 

3089. 
3090. 
3091. 

3092. 


Clerks  to  provide  a  box  for  use  in 

drawing  jurors. 
Shall  place  names  of  iurors  in  the  box. 
Shall  draw  and  record  names  of  jurors. 
Where  names  of  full  jury  not  found 

in  the  box. 
Challenge  for  cause  to  be  made,  when. 


Art. 


8094. 

3095. 

3096. 
3097. 


When  number  of  jurors  reduced,  etc., 

by  challenge  for  cause.  . 
Peremptory  challenge   to   be   made, 

when. 
Lists  to  be  returned  to  derk,  and  jury 

to  be  called. 
Where  jury  is  left  incomplete. 
Jurors  to  be  sworn. 


Art.  3088.  Clerks  to  provide  a  box.  The  clerks  of  the  district 
and  county  courts  shall  each  provide  and  keep  a  box  with  a  sliding  lid, 
suitable  for  the  purposes  indicated  in  this  chapter.  [Act  Aug.  1,  1876; 
15  Leg.  p.  79.] 

Art.  3089.  Shall  place  names  of  jurors  in  the  box.  When  the 
parties  to  a  civil  cause,  which  is  to  be  tried  by  a  jury,  have  announced  them* 
selves  ready  for  trial  and  no  challenge  to  the  array  is  made,  the  clerk  shall 
write  the  names  of  all  the  regular  panel  for  the  week  on  separate  slips  of 
paper,  as  near  the  same  size  and  appearance  as  may  be,  and  shall  place  such 
slips  in  the  box  provided  for  in  the  preceding  article,  and  shall  mix  them  well. 
[Act  Aug.  1,  1876;  15  Leg.  p.  79.] 

Art.  3090.  Shall  draw  and  record  names.  The  clerk  shall  draw 
from  the  box,  in  the  presence  of  the  court,  the  names,  one  by  one,  of  twenty- 
four  jurors,  if  in  the  dis1n*ict  court,  or  so  many  as  there  may  be,  if  there  be  a 
le&  number  in  the  box;  and  the  names  of  twelve  jurors,  if  in  the  county  court, 
or  so  many  as  there  may  be,  if  there  be  a  less  number  in  the  box;  and  shall 
write  the  names  as  they  are  drawn  upon  sevei*al  slips  of  paper  and  deliver  one 
slip  to  each  of  the  parties  to  the  suit  or  their  attorneys.  [Act  Aug.  1,  1876; 
15  Leg.  p.  79.] 

Abt.  3091.  Where  names  of  fnll  jury  not  fonnd  in  the  box. 
When  there  are  not  so  many  names  drawn  from  the  box  as  twelve,  if  in  the 
district  court,  or  six,  if  in  the  county  court,  the  court  shall  direct  the  sheriff 
to  summon  such  number  of  qualified  persons  as  it  may  deem  necessary  to  com- 
plete the  panel,  and  the  names  of  the  persons  so  summoned  shall  be  placed 
in  the  box  and  drawn  and  entered  upon  slips  as  provided  in  the  preceding 
article. 

Art.  3092.  Challenge  for  eanse  to  be  made,  when.  When  as 
many  as  twelve  or  more  jurors,  if  in  the  district  court,  or  six  or  more,  if  in  the 
county  court,  are  drawn,  and  the  slips  containing  th^ir  names  are  delivered 
to  the  parties,  if  either  party  desire  to  challenge  any  juror  for  cause,  such 
challenge  shall  now  be  made. 

Abt.  3093.  When  nnmber  reduced,  etc.,  for  canse.  If  the 
number  of  jurora  be  reduced  by  challenge  for  cause  to  less  than  twelve  in  the 
district  court,  or  six  in  the  county  court,  the  court  shall  order  other  jurors  to 
be  drawn  or  summoned,  as  the  case  may  be,  and  entered  upon  the  slips  in 
place  of  those  who  have  been  set  aside  for  cause. 

Art.  3094.  Peremptory  chaHenge  to  be  made,  when.  When  a 
juror  has  been  challenged  and  set  aside  for  cause  his  name  shall  be  erased 
from  the  slips  furnished  the  parties,  and  if  there  be  remaining  on  such  slips 
not  subject  to  challenge  for  cause,  twelve  names  if  in  the  district  court,  or  six 
names  if  in  the  county  court,  the  paities  shall  proceed  to  make  their 
peremptory  challenges  if  they  desire  to  make  any.  [Act  Aug.  1,  1876; 
15  Leg.  p.  79.] 
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T.  57,  Ch.  10.]        JUBIES  IN  CIVIL  CASES— OATH  OP  JUBOBS.  3095-3099. 

Art.  3095.  Ijists  returned  to  clerk  and  jury  called.  Wtien  the 
parties  have  made  their  peremptory  challenges,  or  when  they  decline  to  make 
any,  they  shall  deliver  their  slips  to  the  olerk,  and  the  clerk  shall,  if  the  case 
be  in  the  district  court,  call  off  the  first  twelve  names  ou  the  slips  that  have 
not  been  erased,  and  if  the  case  be  in  the  county  court,  the  clerk  shall  call  off 
the  first  six  names  on  the  slips  that  have  not  been  erased,  who  shall  constitate 
the  jury  to  try  the  case. 

Art.  3096.  When  jury  is  left  Incomplete.  When  by  peremptory 
challenges  the  jury  is  left  incomplete,  the  court  shall  direct  such  number  of 
other  jurors  to  be  drawn  or  summoned  as  the  case  may  be,  as  the  court  may 
consider  sufficient  to  complete  the  jury,  and  the  same  proceedings  shall  be  had 
in  selecting  and  impaneling  such  juroi*s  as  are  had  in  the  first  instance. 

Art.  3097.  Jurors  to  be  sworn.  When  the  jury  has  been  selected^ 
such  of  them  as  have  not  been  previously  sworn  for  the  trial  of  civil  causes^ 
shall  be  sworn  by  the  court,  or  under  its  (Urection. 


CH.  10.  —  OATH  OF  JXJEOES  IN  CIVIL  CASES. 

Art.  I  Art. 

309S.    Jury  shall  be  sworn.  |  3099.    Form  of  oath. 

Art.  3098.  Jury  shall  be  sworn.  Before  the  trial  of  any  civil  canse 
the  jurors  shall  be  sworn  by  the  court,  or  under  its  direction.  [Act  Feb.  13, 
1858;  7  Leg.  p.  204;  P.  D.  3984.] 

(1)  It  is  not  necessary  that  the  record  should  show  that  the  jury  was  sworn,  that  beine 

S resumed,  unless  the  contrary  appears.    Clark  v.  Davis,  7  T.  556;  Drake  v.  Brander,  ST. 
51 ;  Freiberg  ▼.  Lowe,  61  T.  436. 

Art.  3099.  Form  of  oath.  Tbe  form  of  the  oath  to  be  administered  to 
jurors  in  civil  caees  sliall  be  in  substance  as  follows:  ** You,  and  each  of 
you,  do  solemnly  swear  that  in  all  cases  between  parlies  which  shall  be  to  you 
submitted  you  will  a  true  verdict  render,  according  to  the  law,  as  it  may  be 
given  you  in  charge  by  the  court,  and  to  the  evidence  submitted  to  you  under 
the  rulings  of  the  court,  so  help  you  God.**  [Act  Feb.  13,  1858;  7  Leg.  p. 
204;  P.  D.  3984.] 
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T.  57,  Ch.  11.]    JUBIES  IN  CIVIL  CASES — ^HOW  CONSTITUTED,  ETC.  3100-3103* 

CH.  11.— JURIES,  HOW  CONSTITUTED,  AND  THEIR  VERDICTS- 

Abt.  I  Art. 

3100.  Jury  in  district  court.  3102.    Jury  ^  tneoonnty  and  ]iistioe8*court8» 

3101.  Death  or  inability  of  Jurors  in  district      3103.    The  entire  Jury  must  ooncur  in  the 

court  pending  trial.  I  verdict. 

Art.  8100.    Jury  in  diBtrict  court.    The  jury  in  the  district  courts 

shall  be  composed  of  twelve  men ;  but  the  parties  may  by  consent  agree,  in  a 

particular  case,  to  try  with  a  less  number.     [Const.  Art.  5,  §  13.] 

(1)  When  the  record  recites  that  '^thereupon  came  a  Jury  of  twelve  good  and  lawful  men/^ 
and  names  but  eleven,  in  the  absence  of  an  objection  in  the  trial  court  on  that  ground,  it  wUl 
bepresumed  on  appeal  that  the  last  name  was  omitted  by  mistake.  Foster  v.  VanNorman^ 
1  T.  636.    It  is  not  necessary  to  set  out  the  names  of  the  jurors.    Clark  v.  Davis,  7  T.  556. 

Art.  3101.    Death  or  Inability  of  jarors  pending  trial.    Where» 

pending  the  trial  of  any  case  in  the  district  couit,  one  or  more  of  the  jurors, 

not  exceeding  three,  may  die  or  be  disabled  from  sitting,  the  remainder  of  the 

jury  shall  have  power  to  render  the  verdict ;  but  in  such  case  the  verdict  shall 

be  signed  by  every  remaining  member  of  the  jury.     [Act  Aug.  1,  1876;  15 

Leg.  p.  79.] 

(1)  A  Juror  is  not  disahled  from  sitting  ^^hy  mental  distress  caused  hy  sickness  in  his  family 
demanding  liis  presence  at 'home.  It  may  he  cause  for  suspending  the  trial.''  If  a  Juror  he* 
comes  so  sick  as  to  he  unahle  to  sit  longer,  he  is  plainly  disahled.  If  hy  reason  of  some 
casualty  or  otherwise  a  Juror  is  physically  prostrated,  so  as  to  he  wholly  incapable  of  sitting 
as  a  Juror,  or  loses  his  mental  powers  so  as  to  become  insane  or  idiotic,  he  would  be  disabled 
from  acting.    H.  &  T.  C.  By.  Co.  v.  Waller,  56  T.  831 ;  citing  Bay  v.  State,  4  Ct.  App.  454. 

Abt.  3102.  Jury  in  connty  and  justices'  oonrts.  The  jury  in  the 
county  courts  and  in  courts  of  justices  of  the  peace,  shall  be  composed  of  six 
men.     [Act  Aug.  1,  1876;  15  Leg.  p.  79.] 

Art.  8103.  Jnry  mnst  concur  tn  Tcrdict.  No  verdict  shall  be 
rendered  in  any  cause  except  upon  the  concuiTence  of  all  the  members  of 
the  jury  tr3ring  the  same.  [Const.  Art.  5,  §  13;  Act  Aug.  1,  1876;  15 
Leg.  p.  79.] 
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T.  57,  Ch.  12.]    JUEIES  IN  CIVIL  CASES — COMPENSATION  OF  JUBOB8.      3104-3106. 

CH.  12.  — COMPENSATION  OF  JUBORS  OF  THE  DISTRICT  AND 
COUNTY  COURTS  IN  CIVIL  CASES. 


8104.    Pay  of  Jurors. 

3105.    Certificate  of  Jury  service. 


Abt. 

3106.    Jury  scrip  receivable  at  par  for  all 
coonty  taxes. 


Abt.  3104.  Pay  of  jnrors*  Each  juror  in  civil  cases  shall  receive  two 
dollars  for  each  day  and  for  each  fraction  of  a  day  he  may  serve  or  attend  as 
such  juror.     [Act  Nov.  12,  1866;  11  Leg.  p.  201.] 

Abt.  3105.  Certificate  of  jnry  service.  The  amount  due  to  jurors 
shall  be  paid  by  the  county  treasurer  upon  the  certificate  of  the  clerk  of  the 
district  or  county  court  in  which  such  service  was  rendered  ;  which  certificate 
shall  state  the  service,  when  rendered,  by  whom  rendered  and  the  amount  due 
therefor.     [Act  Nov.  12,  1866;  11  Leg.  p.  201.] 

Abt.  3106.  Jury  scrip  receivable  at  par  for  all  county  taxes.  All 
certificates  issued  under  the  provisions  of  the  foregoing  article  shall,  without 
further  action  by  any  authority,  be  receivable  at  par  for  all  county  taxes. 
The  same  may  be  transferred  by  delivery,  and  no  rule  or  regulation  made  by 
the  commissioners'  court  or  other  officer  or  officers  of  a  county  shall  defeat 
the  right  of  the  holder  of  any  such  certificate  to  pay  county  taxes  therewith. 
[Act  Nov.  12,  1866;  11  Leg.  p.  201.] 

INDEX. 


CHALLENGE  to  the  array  of  Jurors,  bow 
made,  3074. 
waived  by  faUure  to  make  before  trial,  3074 

(1). 

ground  for,  8074  (2). 

not  allowed  when  Jury  selected  by  com- 
missioners, 3075. 

must  be  in  writing,  3076. 

must  be  decided  without  delay,  3077. 

proceedings,  when  sustained,  3078. 

to  an  individual  juror,  defined,  3079. 

for  cause,  what  is,  3080  and  note. 

evidence  heard  in  support  of,  3081. 

certain  questions  shall  not  be  aslied  of  juror, 
3082. 

peremptory,  defined,  3083. 
made  when,  3094. 

number  of,  in  district  court,  3084  and  note, 
in  county  court,  3085. 

to  a  particular  juror,  how  made,  3086,  3092, 
8094. 

shaU  be  decided  without  delay,  3085. 

waived  when  not  presented  at  proper  time, 

3087  0)- 

made  when,  3092. 

when  number  reduced  by  proceedings,  3093. 
EXEMPTION  of  persons  from  jury  service, 

3n4r^ll6. 
JUBIES  shall  be  selected  by  jury  commis- 
sioners, 3017-3026. 

by  court,  how,  3022.  . 

names  of   jurors  prepared  for   drawing, 
how,  3088  and  30b9. 

names  of,  drawn  and  recorded  how,  3090. 

panel  completed,  when  and  how,  3091. 

names  of  selected  jurors,  called  how,  3095. 

how  constituted  in  district  court,  3100. 

when  reduced  by  death  or  disability,  3101. 

in  justice's  court,  how  constituted,  3102. 

verdict  of,  how  rendered,  3103. 


JURORS,  who  are  competent,  3009. 
who  are  disqualified  in  general,  3110  and 

8111. 
who  are  disqualified  in  a  particular  case, 

3112. 
competent,  liable  to  jury  service  unless  ex- 
empt, 3113. 
who  are  exempt,  8114-3116. 
lists  of,  made  by  clerk  and  delivered  to 

sheriff,  3046. 
summoned  by  sheriff,  how,  3047. 

notice  to,  served  how,  3048. 

notice  to,  served  when,  3049. 

sheriff's  return,  how  made,  3050. 
for  the   week,    selected   how,   3051    and 


shall  be  selected  from  the  list  for  the  week. 

3053. 
additional,  summoned  when,  3054. 
may  be  adjourned  to  a  subsequent  day, 
3055. 

shall  not  be  paid  for  the  time  they  stand 
adjourned,  3055. 
oath  of  sheriff  before  summoning,  3056. 
excuses  of,  may  be  heard,  3057. 
defaulting,  may  be  fined,  3058. 
sworn,  when  and  how,  3097. 

oath  of,  3098  and  3099. 
pay  of,  3104. 
certificate  of  jury  service,  3105. 

receivable  for  taxes,  3106. 

JURY  COMMISSIONERS  FOR  THE 
COUNTY  COUBT.  See  Jury  Commis- 
sioners, 

appointment,  qoalifications,  powers  and 
duties  of,  3027. 

oath  of,  3028. 

shall  select  jurors  for  six  months,  3029. 
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V.  57.] 


JURIES  IN   CIVIL    CASES — ^INDEX. 


JURY  COMMISSIONEBS  FOR  THE  DIS- 
TRICT  COURT.  See  Jury  Commis- 
sioners. 

appointment  and  qualifications  of,  3117  and 
note. 

shall  serve  but  once  in  a  year,  8118. 

must  be  notified  of  their  appointment,  8119. 

failing  to  attend,  shaU  be  fined,  3020. 

oath  of,  8021. 

failure  to  appoint,  etc.,  proceedings  on, 
8022. 

may  be  reconvened,  when,  8022  (1). 

shall  be  instructed  as  to  their  duties,  8023. 

shall  be  kept  together,  etc.,  8024. 

shall  be  supplied  with  necessary  stationery. 


shall  have  list  of  exempt  persons,  3025. 
shall  have  assessment  roll,  3026. 
JURY  COMMISSIONERS,  selection  of  Jur- 
ors, how  made  by,  3030. 
drawing  of  jurors,  how  conducted,  8031. 
list  to  be  o^tified,  sealed  up  and  indorsed, 

3032. 
envelopes  to  be  delivered  to  the  judge,  8033. 
shall  be  delivered  by  the  judge  to  the 
clerk,  8034. 
derk  and  deputies  to  be  sworn,  3085  and 

8036. 
for  district  conrt  shall  make  Ust  for  county 

court,  8037. 
Jury  list  for  county  court  shaU  be  delivered 
by  the  district  Judge,  3088. 
county  court  clerk  shall  deliver  list  to 

Jury  commissioners.  3039. 
persons  included  in  list  not  selected  as 
Jurors,  8040. 
county  court  commissioners  to  make  list  for 
district  court,  8041. 
county  court  Judge  shall  deliver  list  to 
district  clerk,  etc.,  8042. 


JURY  COMMISSIONERS— continued. 

district  clerk  shall  deliver  list  to  jury 

commissioners,  3043. 
persons  included  in  list  not  to  be  selected 
in  district  court,  3044. 
list  of  jurors  to  be  destroyed,  3045. 

JURY  DOCKET  shall  be  kept  by  clerk, 

how,  3070. 
suits  entered  on,  when,  8069. 

day  for  trial  of,  designated  how,  3071. 
cause  withdrawn  from,  when   and   how, 

3072  and  3073. 

JURY  FEB,  deposited  when,  3066. 
need  not  be  paid  when  affidavit  of  inability 

is  filed,  8067. 
may  be  withdrawn,  when,  8073. 
JURY  SCRIP  issued  to  jurors,  when  and 

how,  3105. 
receivable  for  taxes,  8106. 
JURY  TRIAL  shall  remain  inviolate,  etc., 

8059. 
must  be  demanded  and  fee  paid,  8060. 
not  waived  by  absence  of  party,  3060  (1). 
when  waived,  cannot  afterwards  be  de- 
manded, 8060  (2  and  8). 
when  properly  demanded  not  waived  by 

failure  to  pay  jury  fee,  8060  (4),  r6), 
demand  for,  made  when,  3061  and  dCN32. 

in  Justice's  court,  how  made,  8068. 
docket  called  for  demands  for,  8064    and 

8065. 
docket,  how  kept,  8070. 
OATH  of  jury  commissioners,  8021. 
of  sheriff  summoning  1  urors,  3056. 
of  jurors.  3098  and  3099. 
of  sheriff,  before  summoning  jurors,  3056. 
SUIT  entered  upon  jury  dock^  when,  306S 

and  8069. 
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LANDLOBD  AND  TENANT. 


3107.  3108. 


TITLE  58 -LANDLORD  AND  TENANT. 


Abt. 

3107.  Landlord  sl^all  have  preference  lien. 

3108.  Tenant  not  to  remove  property  sub- 

ject. 

3109.  When  lien  expires. 

3110.  Lien  does  not  apply  to,  etc. 

3111.  Bemoval  not  a  waiver,  etc. 

3112.  Distress  warrant. 

3113.  Oath  and  bond. 

3114.  Distress  waiTant,  issued  by  wtiom. 

3115.  Duty  of  officer. 

3116.  Defendant  may  replevy. 


Art. 
3117. 
3118. 
3119. 
3120. 
3121. 
3122. 


Judgment  against  sureties. 

Perfihable  property  sold. 

Citation  for  defendant. 

Petition. 

Bights  of  tenant. 

Tenant  shall  not  sub-let  without  con- 
sent, etc. 
3122a.  Owners  of  residences,    store  houses, 

etc.,  have  preference  lien,  etc. 
31226.  Distress  warrant,  how  obtained 


Art.  3107.  Ijandlords  shall  have  preference  lien.  All  persons 
leasing  or  renting  lands  or  tenements,  at  will  or  for  a  term,  shall  have  a 
preference  lien  upon  the  property  of  the  tenant  hereinafter  indicated,  upon 
such  premises,  for  any  rent  that  may  become  due  and  for  all  money  and  the 
value  of  all  animals,  tools,  provisions  and  supplies  furnished  by  the  landlord 
to  the  tenant  to  enable  the  tenant  to  make  a  crop  on  such  premises,  and  to 
gather,  secure,  house  and  *put  the  same  in  condition  for  market,  the  money, 
animals,  tools,  provisions  and  supplies  so  furnished  being  necessary  for  that 
purpose,  whether  the  same  is  to  be  paid  in  money,  agricultural  products,  or 
other  property ;  and  this  lien  shall  apply  only  to  animals,  tools  and  other 
property  furnished  by  the  landlord  to  the  tenant,  and  to  the  crop  raised  on 
such  rented  premises.     [Act  April  4,  1874 ;  14  Leg.  p.  55;  P.  D.  7418c.] 

(1)  A  tenant  cannot  deny  the  title  of  his  landlord.  The  fact  that  he  orl^nally  entered 
without  recognizing^  his  tenancy,  and  afterwards  attorns  to  the  landlord,  does  not  vary  the 
rule;  he  is  estoppea  by  his  recofi:nition  of  his  tenancy,  no  matter  how  he  first  went  into  pos- 
session, except  in  a  case  of  mistake,  or  of  fraud  or  misrepresentation  on  the  part  of  the 
landlord.  Tyler  v.  Davis,  61  T.  674;  Camley  v.  Stanfleld,  10  T.  546;  Moffatt  v.  Sydnor,  13  T. 
628:  Lyles  v.  Hurphy,  88  T.  75;  Gallagher  v.  Bennett,  88  T.  291 ;  AUen  v.  Thompson,  2  App. 
O.  C.  §  106.  When  a  tenant  ceased  to  exercise  control  over  the  rented  premises  for  a  short 
time  after  the  expiration  of  his  lease,  but  without  notifying  his  landlord,  and  then  rented 
from  a  third  party,  it  was  held  that  he  was  estopped  from  denying  the  title  of  him  under 
whom  he  first  entered.  Juneman  v.  Franklin,  67  T.  411.  A  tenant  may  la>^^nUy  attorn  to  a 
third  party,  who  after  the  lea^e  purchased  the  landlord's  title  at  execution  sale.  Texas  Land 
Co.  V.  Turman,  53  T.  619.  The  relation  of  landlord  and  tenant  cannot  exist  upon  public 
lands,  and  a  contract  of  lease  does  not  bind  the  tenant  to  hold  for  the  landlord.  Turner  v. 
Ferguson,  89  T.  505. 

(2)  E.  sold  B.  a  tract  of  land;  afterwards  the  trade  was  canceUed  and  E.  took  back  the 
land  and  brought  suit  to  recover  rent  for  the  time  it  was  occupied  by  B.  Held,  that  the  rela- 
tion of  landlbrd  and  tenant  never  existed  between  the  parties,  and  £.  could  not  maintain  the 
suit  for  rent.    Brown  v.  Engel,  1  App.  0.  0.  §  803. 

(3)  The  provisions  of  this  Article  do  not  apply  where  the  relationship  of  tenancy  in  com- 
mon exists.    T.  &  P.  By.  Co.  v.  Bayless,  62  T.  570. 

(4)  The  lien  given  by  the  statute  is  limited  to  the  rent  and  advances  for  the  current  year. 
H.  K.  E.,  B.  &  B.  Ass'n  v.  Cochran,  CO  T.  620.    See,  po^t,  Art.  8122a,  (1). 

(5)  The  lien  of  tfie  landlord  upon  the  crop  is  superior  to  that  of  a  mortoagee.  When  the 
crop  which  has  been  delivered  to  the  landlord  is  seized  under  execution,  he  may  assert  his 
right  thereto  in  a  proceeding  for  the  trial  of  the  right  of  property.  Durham  v.  Flannagan,  2 
App.  C.  C.  §  25. 

(6)  The  landlord's  lien  can  be  enforced  by  snit,  without  seizure  of  the  property,  under  a  dis- 
tress warrant.  Wh§n  the  property  subject  to  the  lien  is  in  the  possession  of  a  third  person, 
he  should  be  made  a  party  to  the  suit.    Templeman  v.  Gresham,  61  T.  50. 

Art.  3108.    Tenant  not  to  remove  property  sabject  to  lien.    It 

shall  not  be  lawful  for  the  tenant,  wbiU  the  rent  and  such  advances  remain  un- 
paid, to  remove  or  permit  to  be  removed  from  the  premises  so  leased  or  rented 
any  of  the  agricultural  products  produced  thereon,  or  any  of  the  animals,  tools 
or  propertv  furnished  as  aforesaid,  without  the  consent  of  the  landlord.  [Act 
April  4,  1874;  14  Leg.  p.  55;  P.  D.  7418c.] 

(1)  The  landlord  is  entitled  to  a  distress  warrant  if  any  of  the  property  named  is  removed 
without  his  consent,  although  the  tenant  still  had  enough  of  the  crops  on  the  premises  set 
apart  to  pay  the  rent.    Watson  v.  Cos,  2  App.  C.  0.  §  277. 

78 


Digitized  by 


GoogI( 


T.  58.]  LANDLORD  AND  TENANT.  3109-3113. 

Art.  3109.  When  lien  expires.  Such  preference  lien  shall  continue  as 
to  such,  agricultural  products  aud  as  to  the  animals,  tools  and  other  property 
furnished  to  the  tenant  as  aforesaid,  so  long  us  they  remain  on  such  rented  or 
leased  premises  and  for  one  month  thereafter;  and  such  lien,  at  to  agricultural 
products  and  as  to  animals  and  tools  furnished  as  aforesaid,  shall  be  superior 
to  all  laws  exempting  such  property  from  forced  sales.  [Act  April  4,  1874; 
14  Leg.  p.  65;   P.  D.  7418c.] 

Art.  3110.  Does  not  apply  to,  etc.  Such  lien  shall  not  attach  to  the 
goods,  wares  and  merchandise  of  a  merchant,  trader  or  mechanic,  sold  and  de- 
uvered  in  good  faith  in  the  regular  course  of  business  to  the  tenant.  [Act 
April  4,  1874;  14  Leg.  p.  55;  P.  D.  7418c.] 

Art.  3111.  Bemoval  not  a  waiver,  etc.  The  removal  of  the  agricul- 
tural products  with  the  consent  of  the  landlord  for  the  purpose  of  being  pre- 
pared for  uiarket,  shall  not  be  considered  a  waiver  of  such  lien,  but  such  lien 
shall  continue  and  attach  to  the  products  so  removed  the  same  as  if  they  had 
remained  on  such  rented  or  leased  premises.  [Act  April  4,  1874;  14  Leg. 
p.  55;  P.  D.  7418c.] 

Art.  3112.  Distress  warrant  issued,  when  and  how.  When  any 
rent  or  advances  shall  become  due,  or  the  tenant  shall  be  about  to  remove 
from  such  leased  or  rented  premises,  or  to  remove  his  property  from  such 
premises,  it  shall  be  lawful  for  the  person  to  whom  the  rents  or  advances  are 
payable,  his  agent,  attorney,  assigns,  heirs  or  legal  representatives,  to  apply 
to  a  justice  of  the  peace  of  the  precinct  where  the  premises  are  situated,  t^r 
in  which  the  property  upon  which  a  lien  for  rents  or  advances  exists  may  be 
found,  or  to  any  justice  having  jurisdiction  of  the^  cause  of  action  under 
chapter  5,  article  1556,  of  the  Revised  Code,t  for  a  warrant  to  seize  the  prop- 
erty of  such  tenant ;  provided^  that  when  a  distress  warrant  shall  be  issued  by 
any  justice,  other  than  the  justice  of  the  peace  of  the  precinct  in  which  the 
rented  premises  may  be  situated,  or  in  which  the  defendant  may  reside,  such 
warrant  shall  be  made  returnable  to,  and  the  affidavit  and  bond  upon  which  it 
is  issued  shall  be  transmitted  by,  the  justice  issuing  such  distress  warrant  to 
some  justice  of  the  precinct  in  which  the  rented  premises  may  be  situated,  or 
in  which  the  defendant  may  reside.  [Amendment  April  4;  July  1,  1881 ;  17 
Leg.  p.  98.] 

(1)  At  common  law,  rent  payable  in  money,  in  the  absence  of  a  stipnlation  as  to  the  time 
of  payment,  is  not  dae  nntU  ttie  end  of  the  year.    Neinast  v.  Doecicle,  1  App.  O.  C.  §  219. 

(3)  Upon  the  death  of  the  tenant,  the  landlord  must  enforce  his  rent-claim  and  lien 
tluroagb  the  probate  oonrt    Perkins  v.  Traynham,  3  App.  C.  0.  $  78. 

Art.  3113.  Oath  and  bond.  The  plaintiff,  his  agent  or  attorney,  shall 
make  oath  that  the  amount  sued  for  is  for  rent  or  advances,  such  as  are  men- 
tioned in  the  first  article  of  this  title,  or  shall  produce  a  writing  signed  by 
such  tenant  to  that  effect,  and  shall  further  swear  that  such  warrant  is  not 
sued  obt  for  the  purpose  of  vexing  and  hai*assing  the  defendant;  and  the 
person  applying  for  such  warrant  sbuU  execute  a  bond  with  two  or  more  good 
and  sufficient  sureties,  to  be  approved  by  the  justice  of  the  peace,  payable  to 
the  defendant,  conditioned  that  the  plaintiff  will  pay  the  defendant  such  dam- 
ages as  he  may  sustain  in  case  such  warrant  has  been  illegally  and  unjustly 
sued  out,  which  bond  shall  be  filed  among  the  papers  of  the  cause,  and  in  case 
the  suit  ahall  be  finally  decided  in  favor  of  the  defendant  he  may  bring  suit 
against  the  plaintiff  and  his  sureties  on  such  bond,  and  shall  recover  such 
damages  as  may  be  awarded  to  him  by  the  proper  tribunal.  [Act  April  4, 
1874  ;  14  Leg.  p.  55;  P.  D.  7418rf.] 


<t)  The  words  between  the  ti  and  all  after  the  word  provided,  are  new. 
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T.  58.]  LANDLORD  AND  TENANT.  3114-3116* 


(1)  The  affidavit  and  issaance  of  warrant  should  be  cotemporaneous.  Bolton  v.  Sadler,  I 
App.  0.  0.  §  1226. 

(2)  An  affidavit  is  not  defective  on  account  of  surplusage.  Muny  v.  Blanchard,  2  App. 
C.  C.  §  479. 

(3)  The  word  *'  injuring  "  is  equivalent  to  the  word  "vexing"  used  in  the  statute.  Biesen* 
bach  V.  Key,  63  T.  79. 

(4)  A  bond  is  defective  when  the  word  **  wrongfully  "  is  used  in  place  of  the  words  "  ille- 
gally and  unjustly."  Murry  v.  Blanchard,  2  App.  C.  C.  §  480.  The  term  **  unjustly  "  implies 
an  evil  intent,  as  where  the  purpose  of  the  creditor  is  to  harass  or  vex  his  debtor  and  not 
merely  to  secure  his  debt.    Biggins  v.  Ford,  1  App.  C.  C.  §  1286. 

(5)  The  defendant  in  the  suit  to  enforce  the  landlord's  lien  can,  under  a  plea  in  reconven- 
tion, recover  damages  against  the  plaintiff  and  the  sureties  on  his  bond,  when  the  waiTant 
has  been  illegally  and  unjustly  sued  out.  Both  causes  must  exist  to  support  a  recovery  on  the 
bond.  If  the  warrant  was  legally  sued  out,  the  defendant  cannot  recover  on  the  bond,  no 
matter  how  grossly  unjust  and  utterly  ruinous  to  the  tenant  the  proceedings  of  the  plaintiff 
might  have  been.  Slay  v.  Milton,  64  T.  421 .  The  defendant  in  a  proceeding  by  distress  war- 
rant recovered  judgment  against  the  plaintiff  for  damans  on  the  ground  that  the  warrant 
was  unlawfully  sued  out.  On  appeal  to  the  county  court,  judgment  was  also  rendered  against 
the  plaintiff  and  the  sureties  on  his  appeal  bond.  Held,  that  the  distress  warrant  bona  was 
fatally  defective,  and  no  judgment  could  be  rendered  against  the  sureties  on  it.  The  judg- 
ment in  the  county  court  was  properly  rendered  against  the  sureties  on  the  appeal  bond. 
Green  v.  Malone,  2  App.  0.  C.  §  468;  Flewellen  v.  Pace,  2  App.  O.  0.  §  57. 

Art.  3114.  Distress  warrant,  issned  by  whom.  Upon  the  filiDg 
of  such  oath  and  bond  it  shall  be  the  duty  of  such  justice  of  the  peace  to  issue 
his  warrant  to  the  sheriff  or  any  constable  of  the  county,  commanding  him  to 
seize  the  property  of  the  defendant,  or  so  much  thereof  as  will  satisfy  the 
demand,  which  warrant  shall  be,  if  the  same  is  within  the  jurisdiction  of  a 
justice  of  the  peace,  returnable  to  said  justice;  but  if  the  amount  in  contro- 
versy exceeds  two  hundred  dollars,  exclusive  of  interest,  and  does  not  exceed 
five  hundred  dollars,  exclusive  of  interest,  the  writ  shall  be  made  returnable 
to  the  county  court.  If  the  amount  in  controversy  exceeds  five  hundred  dol- 
lars, exclusive  of  interest,  and  does  not  exceed  one  thousand  dollars,  exclusive 
of  interest,  the  writ  shall  be  made  returnable  to  either  the  county  or  district 
court  of  the  county,  as  the  plaintiff  in  such  writ  may  direct.  If  the  amount 
in  controversy  shall  exceed  one  thousand  dollars,  exclusive  of  interest,  the 
writ  shall  be  made  returnable  to  the  district  court  of  the  county. 
When  the  writ  is  made  returnable  to  the  district  or  county  court,  the 
justice  of  the  peace  shall  transmit  all  the  papers  in  said  cause  to  the  court  to 
which  such  writ  is  made  returnable,  on  or  before  the  first  day  of  the  next  term 
thereof. 

See,  posty  Article  3122&. 

Art.  8115.  Daty  of  odBlcer.  It  shall  be  the  duty  of  the  officer  to  whom 
such  warrant  is  directed  to  seize  the  property  of  such  tenant,  or  so  much 
thereof  as  shall  be  of  value  sufficient  to  satisfy  such  debt  and  costs,  and  the 
same  in  his  possession  safely  keep,  unless  the  same  is  replevied  as  herein  pro- 
vided, and  make  due  return  thereof  to  the  court  to  which  said  warrant  is 
returnable,  at  the  next  term  thereof. 

(1)  A  sub-tenant  is  not  responsible  to  tbe  landlord  for  the  rent  due  by  the  tenant,  nor  can 
the  crop  of  the  sub-tenant  be  distrained  for  the  payment  of  the  same.  Lea  v.  Hogue,  1  App» 
C.  C.  §  607;  Knight  v.  Old,  2  App.  C.  C.  §  79. 

Art.  «3116.  Defendant  may  replevy.  The  defendant  shall  have  the 
right  at  any  time  within  ten  days  from  the  date  of  said  levy  to  replevy  the 
property  so  seized,  by  giving  bond  payable  to  the  plaintiff,  with  two  or  more 
good  and  sufficient  sureties  in  double  tbe  amount  of  the  debt,  or,  at  his  elec- 
tion, for  the  value  of  the  property  so  seized;  conditioned  that  if  the  defendant 
be  cast  in  the  action  he  shall  satisfy  the  judgment  that  may  be  rendered 
against  him  or  pay  the  estimated  value  of  the  property,  with  lawful  interest 
thereon  from  the  date  of  the  bond. 
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Akt.  3117.    JadgmeAt  against  Bureties.    When  the  property  levied 

on  has  been  replevied  as  provided  in  the  preceding  article,  and  final  judgment 

shall  be  rendered  against  the  defendant,  such  judgment  shall  be  also  against 

him  and  his  sureties  on  his  replevy  bond  for  the  amount  of  the  judgment, 

interest  and  costs,  or  for  the  value  of  the  property  replevied  and  interest, 

according  to  the  terms  oi  such  bond. 

(1)  The  replevy  bond  is  an  nnconditional  obligation  to  pay  the  judgment,  etc.,  and  is  in  no 
way  dependent  upon  the  validity  of  the  distress  warrant  proceeding.    A  distress  warrant  was 

anasbed  because  the  affidavit  and  bond  were  defective,  and  judgment  was  rendered  aeaihst 
le  defendant  and  the  sureties  on  the  replevy  bond  for  the  rent  due,  etc.    Sexton  v.  Hindmau, 
S  App.  C.  C.  §  402;  Watson  v.  Cox,  2  App.  C.  C.  §  278. 

Art.  3118.  Perishable  property  Bold.  If  the  propeity  is  of  n  per- 
ishable or  wasting  kind,  and  the  defendant  fails  to  replevy  as  herein  provided, 
the  officer  making  the  levy,  or  the  plaintiff  or  the  defendant,  may  apply  to 
the  cciurt  or  judge  thereof  to  which  the  warrant  is  returnable,  either  in  term 
time  or  vacation,  for  an  order  to  sell  such  property ;  and  if  any  poi*son  other 
than  the  defendant  apply  for  such  oi*der  of  sale,  the  court  shall  not  grant  such 
order  unless  the  peison  applying  shall  file  with  such  court  au  obligation, 
payable  to  the  defendant,  with  two  or  more  good  and  sufficient  sureties,  to  be 
approved  by  said  court,  that  they  will  be  responsible  to  the  defendant  for  such 
damages  as  he  may  sustain  in  case  such  sale  be  illegally  and  unjustly  applied 
for,  or  be  illegally  and  unjustly  made,  which  sale  shall  be  conducted  as  sales 
under  execution. 

Abt.  8119.  Citation  for  defendant.  It  shall  be  the  duty  of  the  justice 
of  the  peace  at  the  time  he  issues  the  warrant  to  issue  a  citation  to  the  de- 
fendant, i-equiring  him  to  answer  before  such  justice,  if  he  has  jurisdiction  to 
finally  try  tlie  cause,  and  upon  its  being  returned  served  to  proceed  to  judg- 
ment as  in  ordinary  cases  ;  and  if  he  has  not  such  jurisdiction  the  citation  shall 
require  the  defendant  to  answer  before  the  court  to  which  the  warrant  was 
made  returnable,  and  shall  be  returned  with  the  other  papers  to  such  court; 
provided^  that  if  the  defendant  has  removed  from  the  county  without  service, 
the  pi-oper  officer  shall  state  this  fact  in  his  return  on  the  citation ;  and  the 
court  shall  proceed  to  try  the  ca^e  ex  parte^  and  may  enter  the  proper  judg- 
ment.    [Act  April  4,  1874;  14  Leg.  p.  65;  P.  D.  7418/.] 

See  ante^  Art.  8114. 

1)  The  warrant  was  quashed  and  proceedings  dismissed  when  the  citation  was  not  iBsned 

be  same  time  the  warrant  was  issued.    Jones  v.  Stone,  2  App.  C.  C.  §  358. 


tttbe 


(2)  The  name  of  the  county  added  to  that  of  the  state  in  the  citation  may  be  treated  as 
torplnsage  or  may  be  stricicen  out  by  amendment.    Bieftenbach  v.  Key,  63  T.  79. 

0)  A  citation  returnable  to  the  district  or  county  court  need  not  state  the  number  of  the 
8Qit«  as  required  in  other  cases.    Biesenbach  v.  Key,  63  T.  79. 

(4)  When  property  has  been  seised  under  a  warrant  the  lien  must  be  foreclosed  by  the 
judgment,  otherwise  it  is  waived  and  abandoned.  Wise  v.  Old,  57  T.  514;  Haymes  y.  Gray,  2 
App.  0.  G.  §  252. 

Abt.  8120.    Petition  filed  on  or  before  appearance  day.    When 

the  warrant  is  made  returnable  to  the  district  or  county  court,  the  plaintiff 

shall  not  be  obliged  to  file  his  petition  before  suing  out  said  warrant,  but  may 

file  the  same  on  or  before  the  appearance  day  of  the  term  of  the  court  to 

which  said  papers  are  returnable.     [Act  April  4,  1874;  14  Leg.  p.  55; 

P.  D.  4718/.] 

(1)  The  proceeding  wiU  be  dismissed  when  the  petition  is  filed  after  the  appearance  day* 
Bnmer  t.  Dnbard,  1  App.  C.  C.  S-^W ;  Braley  v.  Bailey,  1  App.  C.  C.  §  790;  Jones  v.  Stone,  2 
App.  C.  C.  $  359. 

Art.  8121.    Bigrhts  of  tenant.    Nothing  in  this  title  shall  be  so  con- 

stmed  as  to  prevent  landlords  and  tenants  from  entering  into  such  stipulations 

or  contracts  in  regard  to  rents  and  advances  as  they  may  think  proper;  and 

shonld  the  landlord,  without  any  default  on  the  part  of  the  tenant  or  lessee, 
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fail  to  comply  in  any  respect  with  his  part  of  the  contract,  he  shall  be  respon- 
sible to  said  tenant  or  lessee  for  whatever  damages  may  be  sustained  thereby; 
and  to  secure  such  damages  to  such  tenant  or  lessee,  he  shall  have  a  lien  on 
all  the  property  in  his  possession  not  exempt  from  forced  sale,  as  well  as  upon 
all  rents  due  to  said  landlord  under  said  contract.  [Act  Aug.  14,  1876;  15 
Leg.  p.  137.] 

Art.  3122.    Tenants  shall  not  sub-let  withoat  consent,  etc    If 

lands  or  tenements  are  rented  by  the  landlord  to  any  person  or  persons,  such 

{>erson  or  persons  renting  said  lands  or  tenements  shall  not  rent  or  lease  said 
ands  or  tenements  during  the  term  of  said  lease  to  any  other  pei*son  without 
first  obtaining  the  consent  of  the  landlord,  his  agent  or  attorney.  [Act  Aug. 
14,1876;   15  Leg.  p.  137.] 

(1)  At  common  law^  the  tenant,  and  not  tbe  owner,  is  bound,  as  to  the  public,  to  keep  the 
premises  in  such  repairs  that  they  may  be  safely  visited  by  the  public.  Tbe  occupant  is  prima 
facie  liable  to  third  persons  for  damnges  accruiug  to  them  from  defects  in  tbe  leased  premise 
unless,  perhaps,  when  it  is  shown  that  such  defects  existed  at  the  time  the  premises  were  leased. 
Marshall  v.  Heard,  59  T.  266.  A  landlord  is  not  bound  to  repair  in  the  absence  of  a  covenant 
or  agreement,  on  his  part,  to  do  so.    Weinsteine  v.  Harrison,  66  T.  546. 

(2)  When  a  tenant,  with  the  consent  of  the  landlord,  sub-lets  land  to  another  for  a  part  of 
the  crop,  the  relation  of  landlord  and  tenant  exists  between  these  parties  (T.  A  P.  By.  Co.  v. 
Bayliss,  62  T.  570),  and  the  sub-tenant  is  not  liable  to  the  landlord  for  the  rent  due  from  the 
tenant.  Gibson  v.  MuUican,  58  T.  430;  citing  Harvey  v.  McGrew,  44T.  412.  The  assignees 
of  a  leasehold  interest  are  bound  to  pay  rents  In  accordance  with  the  terms  of  the  agreement. 
LeGierse  v.  Green,  61  T.  128;  citing  Harvey  v.  McGrew,  44  T.  412. 

(3)  S.  rented  land  to  P.  for  one-fourth  of  the  crop;  P.  employed  T.  to  assist  in  Its  cultiva- 
tion, agreeing^  to  give  him  for  bis  labor  ten  acres  of  the  crop  raised,  which  was  afterwards 
designated ;  T.  agreeins;  to  pay  the  rent  thereon ;  held,  that  T.  was  not  a  snb-tenant,  and  that 
the  crop  set  apart  to  him  could  be  seized  for  rent  due  S.  Sausing  v.  Besinger,  2  App.  0. 
C.  §  713. 

Art.  3122a.  Owners  of  residences,  store-hooseSy  etc.,  have 
preference  lien.  All  persons  leasing  or  renting  any  residence  or  store- 
house or  other  building,  shall  have  a  preference  lien  upon  all  the  property  of 
tbe  tenant  in  said  residence  or  storehouse  or  other  building  for  the  payment  of 
the  rents  due  and  that  may  become  due,  and  such  lien  shall  continue  and  be  in 
force  so  long  as  the  tenant  shall  occupy  the  rented  premises,  and  for  one 
month  thereafter;  but  this  article  shall  not  be  construed  as  in  any  manner  re- 
pealing or  affecting  any  act  exempting  property  from  forced  sale.  [Act  April 
22,  1879;   16  Leg.  p.  128.] 

(1)  Tlie  lien  given  by  statute  is  limited  to  tbe  year.  Wben  tbe  occupation  of  the  premises 
continues  beyond  the  term  limited  by  tbe  statute,  tbe  preference  lien  is  only  for  the  rent  due 
and  to  become  due  within  the  term  of  one  year.  If  by  the  contract  the  rent  becomes  due  and 
payable  monthly  on  the  first  day  of  each  subsequent  month,  tbe  lien  exists  only  for  the  rent 
already  accrued  and  to  accrue  during  the  current  month.  H.  B.  £.,  B.  &  B.  Ass'n  v.  Coch- 
ran, 60  T.  6*20.  0.  rented  a  storehouse  to  B.,  and  B.  sub-let  the  premises  to  H. ;  H.  gave  his 
notes  to  B.  for  the  rent,  and  B.  transferred  them  to  0.  It  appearing  that  H.'s  tenancy  was 
from  month  to  month,  and  that  the  notes  were  given  for  the  rent  formonths  after  the  termina- 
tion of  the  tenancy,  they  were  not  secured  by  the  landlord's  lien.  Gouts  v.  Spivey,  66  T.  267. 
In  Marsalis  v.  Pitman,  decided  Oct.  IS,  1887;  5  8.  Rep.  404,  tbe  opinions  in  the  above  cited 
cases  are  limited  to  the  facts  upon  which  they  are  based,  and  it  is  held  that  where  a  lease  of  a 
store  was  made  for  the  period  of  eight  months,  commencing  on  the  1st  of  Jan.,  1885,  at  the 
rental  of  $30  per  month,  payable  monthly,  and  the  tenant  abandoned  tbe  premises  on  the  1st 
of  Feb.,  1885,  the  landlord  had  a  lien  upon  the  goods  on  the  premises  for  the  rent  of  the  en- 
tire term,  superior  to  the  right  of  the  tenant's  vendee. 

(2)  The  landlord's  Hen  attaches  upon  whatever  property  subject  to  execution  the  lessee  or 
his  vendee,  who  has  bought  it  ont  of  the  ordinary  course  of  business,  has  on  the  rented  prem- 
ises when  the  warrant  issues  and  is  levied,  and  this  without  reference  to  the  time  when  the 
debt  for  rent  accrued.    Block  v.  Latham,  63  T.  414. 

(3)  Furniture  used  in  a  hotel  is  subject  to  the  landlord's  Uen  for  rent.*  Blesenbach  v.  Key. 
63  T.  79. 

(4)  The  landlord's  lien  exists  against  an  assignee  of  the  goods,  etc.,  on  the  leased  premises 
for  the  benefit  of  creditors,  independent  of  a  levy  of  a  distress  warrant  prior  to  the  assign- 
ment.   Rosenberg  v.  Shaper,  51  T.  134. 

(5)  A  claim  for  rent  due  by  an  insolvent  firm  is  a  lien  superior  to  attachment  Hens,  and 
must  be  first  satisfied  ouf  of  moneys  arising  from  a  sale  of  tlie  attached  property,  on  applica- 
tion of  the  landlord  who  has  intervened  in  the  attachment  suit.    SulHvan  y.  Cleveland,  62  T.  677. 
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(6)  The  tenant  whose  ffoods  are  seized  by  process  of  attachment,  and  which  remain  on 
the  rented  premises  untu  their  sale  under  such  process,  is  liable  for  rent  during  the  entire 
period  of  occupancy.  The  goods,  while  in  custody  of  the  law,  are  not  subject  to  seizure  for 
rent  under  a  distress  warrant;  but  immediately  upon  a  sale  of  them  being  made  by  the  offi- 
cer having  them  in  custody,  the  landlord's  lien  can  be  enforced  by  their  seizure  in  the  store 
and  sale  for  all  rents  due.  If  the  landlord  sells  the  premises  after  the  goods  are  attached,  he 
has  the  like  remedy  for  the  collection  of  rents  which  were  due  before  his  sale,  which  he  may 
enforce  against  the  goods  in  the  hands  of  the  purchaser  remaining  in  the  store  after  their 
sale  ander  attachment.    Meyer  y.  Oliver,  61  T.  584. 

(7)  The  assignees  of  a  leasehold  interest  are  liable  for  rent  accruing  according^  to  the  terms 
of  the  lease.  Where  a  leasehold  interest  was  sold  at  sheriff's  sale,  the  purchaser  became  liable 
to  the  landlord  for  rent  subsequently  accruing,  although  the  owner  of  the  property  had  pros- 
ecnted  suit  for  rents  (under  which  nothing  had  been  collected)  against  the  original  lessee. 
Le  Oierse  v.  Green,  61  T.  128. 

(8)  The  landlord's  lien  is  not  acquired  by  a  distress  warrant  and  is  not  lost  by  a  failure  to 
sue  out  a  warrant.  The  lien  may  be  preserved  by  a  suit  to  foreclose,  and  on  a  foreclosure  of 
the  lien  the  property  can  be  seized  and  sold  under  final  process.  When  the  property  thus 
remains  in  possession  of  the  tenant  pendinjj^  suit,  a  general  description  of  it  is  sufficient,  it 
being  alleged  that  it  cannot  be  described  with  greater  certainty.  jBourcier  v.  Edmoudson,  68 
T.  675;  Templeman  v.  Gresham,  61  T.  50. 

(9)  The  acceptance  of  a  collateral  promise  of  one  who  purchases  the  stock  of  goods  of  the 
tenant  to  pay  the  rent,  will  not  of  itself  operate  as  a  release  of  the  landlord's  lien.  Block  v. 
Latham,  63  T.  414. 

Art.  31226.  Distress  warranty  how  obtained.  When  any  rent 
shall  become  due,  or  the  tenant  about  to  remove  from  such  leased  or  rented 
buildings 9  or  remove  his  property  therefrom,  it  shall  be  lawful  for  the  person 
to  whom  the  rent  is  payable,  his  agent,  attorney  or  assignee  to  apply  to  a 
justice  of  the  peace  of  the  precinct  where  the  building  is  situated  for  a  dis- 
tress warrant  which  shall  be  issued, on  an  affidavit  and  bond,  and  the  same 
proceedings  shall  be  had  on  the  issuance,  trial  and  return  of  such  wan-ant  as 
is  now  provided  by  law  in  this  chapter;  the  object  of  this  and  the  preceding 
article  being  to  extend  the  operation  of  such  law  so  as  to  include  and  protect 
Hens  oa  residences  and  storehouses  and  other  buildings  occupied  or  used  by 
tenants^  and  conferring  on  the  owners  thereof  the  same  rights  and  privileges 
as  are  now  conferred  by  law  on  other  landlords.  [Act  April  22,  1879;  16 
Leg.  p.  128.] 

.     See,  ante,  Art.  8114. 
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AFFIDAVIT  lor  distareBS  warnuit,  when  and 

how  made,  8118. 
should  be  contemporaneons  with  warrant, 

8118  (1). 
not  defective  on   account  of   sorplnaage, 

3113  (2). 
''injuring'*  defined,  3118  (3). 
'•wrongfully"  defined,  8113  (4). 
"onjuslly"  defined,  8118  (4). 
BOND  for  distress  warrant,  when  and  how 

given,  8113. 
terras  used  in,  defined,  3113  (4). 
action  on,  for  damages,  maintainable  when, 

8113  (5). 
CITATION,  requisites  of,  8119. 
for  defendant,  issued  when,  3119  and  notes, 
returnable  to   district  or    county   court, 

when,  8119,  8114. 
when  returnable  to  district  or  oonnty  court, 

etc.,  duty  of  justice  issuing,  8114. 
service  of,  bow  made,  8119. 
need  not  state  number  of  suit,  3119  (3). 
DISTRESS  WARRANTimay  be  issued  when, 

etc.,  8113,  31226. 
cannot  be  issued  after  death  of  tenant, 

3112  (2). 
oath  and  bond  for,  requisites  of,  3113. 

should  be  contemporaneous  with  issuance 
of  warrant,  8118  (1). 

not  defective  on  account  of  surplusage, 
8118  (2). 
requisites  of,  8114. 
returnable,  how,  8114,  8119. 
executed,  how,  8115. 
cannot  be  levied  on  property  of  sub*tenant, 

3116  (1). 

LANDLORD,  preference  lien  of,  8107. 
title  cannot  he  denied  by  tenant,  8107  (1). 
not  bound  to  repair  in  the  absence  of  a 
covenant  or  agreement,  8122  (1). 

LANDLORD  AND  TENANT,  relation  of, 

exists  when,  8107  (1). 
does  not  exist  where  sale  of  land  has  been 

rescinded,  8107  (2). 
does  not  apply  to  a  tenancy  in  common, 

3107  (3). 

LEASE,  assignee  of,  liable  for  rent,  8122  (2) 
and  3122a  (7). 

LIEN  expires,  when,  3109. 
for  rent  and  supplies  in  favor  of  landlord, 
3107. 
limited  to  rent  and  advances  for  current 
year,  8107  (4). 
of  landlord  sui>erior  to  that  of  mortgagee, 

3107  (5). 
may  be  enforced  by  suit  without  distress 

warrant,  3107  (6). 
property  subject  to,  cannot  be  removed, 
etc.,  3108. 


LIEN— <K>ntinued. 

removal  of  any  part  of,  forbidden,  8108 
(1)  and  8112. 
superior  to  exemption  laws,  8109. 
does  not  attach  to  goods,  etc.,  sold,  etc., 

8110. 
not  waived  by  consent  of  landlord  to  re<* 

moval  of  crops,  etc.,  when,  8111. 
secured  by  distress  warrant,  must  be  fore* 

closed,  8119  (4). 
for    rent  of    residence   and   storehouses, 
3122a. 
limited  to  a  yearly  renting,  3122a  (1). 
attaches  to  property  on  premises,  3122a 

(2). 
attaches  to  the  furniture  of  a  hotel,  3122a 

exists  against  assignee  of  lessee,  3122a 

(4). 
is  superior  to  subsequent  attachment  lien, 

8122a  (6). 
may  be  enioroed'af  ter  sale  of  goods,  8122a 

(6). 
may  be  enforced   uniinst    assignee  of 

leasehold  interest,  8122a  (7). 
may  be  enforced  without  distress  warranty 

8122a  (8). 
not  discharged  by  a  collateral  security^ 

8122a  (9). 

OATH  for  distress  warrant,  by  whom  and 
how  made,  8118. 
should  be  contemporaneous  with  issuance 

of  warrant,  8113  (1). 
not  defective  on  account  of   surplusage, 
3113(2). 

PERISHABLE  FRO^ERTY,  sale  of,  ordered 
when,  8118. 

PETITION  filed  in  the  district  or  countgr  . 
court,  when,  8120  and  note. 

RENT,  payable  in  money,  due  when,  8112 

REPLEVY  BOND,  requisites  of,  3116. 
may  be  executed  by  defendant,  8116. 
judgment  on,  rendered   when,   3117   and 
note. 

SUB-TENANT,  defined,  who  is  not,  8122 

(2). 
property  of  not  responsible  for  rent  due  by 

tenant,  8115  (1)* 
not  liable  to  landlord  for  rent  due  from 

tenant,  8122  (2). 

TENANT  must  iceep  premises  in  repair,  3122 

(1). 
cannot  deny  title  of  landlord,  3107  (1). 
entitled  to  lien  to  enforce  contract  of  lease^ 

when,  3121. 
cannot  sub-let  without  consent  of  landlord^ 

8122. 
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3123-3127. 


Ch. 

1.    General  provisions. 

i.   Common  law. 


TITLE  59. -LAWS. 

Ch. 


Special  laws. 
Construction  of  laws. 


CH.  1.  — GENERAL  PROVISIONS. 


Abt. 

3123.  Enacting  clause. 

3124.  Shall  contain  but  one  subject,  etc. 

3125.  No  revival,  etc.,  by  reference  to  title. 

3126.  When  shall  take  effect. 


Art. 

3127.    Bevival  of  repealed  law. 
2127a.  Copies  of  laws  may  be  sold  by  secre« 
tary  of  state. 


Art.  3123.  Enacting  clause.  The  enacting  clause  of  all  laws  shall  be 
**Be  it  enacted  bv  the  legislature  of  the  State  of  Texas.'*  [Const.  Art.  3, 
i  29.] 

(1)  The  published  journals  of  the  legislature  are  competent  evidence  of  the  passage  of  an 
act  in  the  proper  time.  H.  &  T.  C.  B.  B.  Co.  v.  Odum,  53  T.  343.  As  to  the  manner  of  proving 
laws,  Bee,  ante,  B.  S.  2250-1  and  notes.  The  courts  will  not  disregard  an  act  of  the  legisla- 
ture, t}ecanse  the  journals  of  one  or  both  houses  of  the  legislature  fail  to  show  its  passage  in 
strict  conformity  to  all  the  directions  in  the  constitution,  it  being  in  other  respects  perfect  and 
DDobjectionable.  Blessing  v.  City  of  Galveston,  42  T.  641.  Query,  as  to  the  authority  of  the 
chief  cleric  of  the  house  and  secretary  of  the  senate  after  the  adjournment  of  the  legislature 
to  eertify  the  final  passage  of  an  act  over  the  veto  of  the  governor.  H.  <fc  T.  C.  B.  B.  Co.  v. 
Odum,  53  T.  843. 

(2^  An  issue  of  fact  whether  a  particular  bill  has  been  passed  by  the  legislature  In  con- 
formity with  the  constitutional  provisions,  is  to  be  determined  by  the  court,  and  will  not  be 
sabmitted  to  a  jury.    Blessing  v.  City  of  Galveston,  42  T.  641. 

Art.  3124.  Shall  contain  bnt  one  subject,  etc.  No  bill  (except 
general  appropriation  bills  which  may  embrace  the  various  subjects  and  ac- 
counts for  and  on  account^  of  which  moneys  are  appropriated)  shall  contain 
mora  than  one  subject,  wb*ich  shall  be  expressed  in  its  title.  But  if  any  sub- 
ject shall  be  embraced  in  an  act  which  shall  not  be  expressed  in  the  title,  such 
act  shall  be  void  only  as  to  so  much  thereof  as  shall  not  be  so  expressed. 
[Const.  Art.  3,  §  35.] 

0)  As  to  tbe  subject  of  the  act  being  expressed  in  the  title,  see  Peck  v.  San  Antonio,  61 
T.  490;  H.  A  T.  C.  B.  K.  Co.  v.  Odum,  iS  T.  843;  Battle  v.  Howard,  13  T.  347;  Tadloclc v. 
Sccle?,  20  T.  783.  Mere  limitations  and  restrictions  by  proviso  on  the  general  scope  as  indi- 
cated by  the  body  of  the  act,  ordinarUy  relate  and  are  germane  to  the  general  object,  and  are 
of  general  and  universal  use,  though  no  references  are  made  to  them  in  the  title  of  the  act. 
Anstin  v.  G.,  C.  A  S.  F.  B.  B.  Co.,  45  T.  234.  When  the  object  expressed  in  the  title  of  an  act 
is  to  amend  a  former  act,  it  is  not  necessary  that  tbe  nature  and  character  of  the  proposed 
amendment  should  also  be  indicated  in  the  title.  Austin  v.  G.,  C.  &  8.  F.B.  B.  Co.,  45  T.  234. 

Art.  3125.  No  reTivaly  etc.,  by  reference  to  title.  No  law  shall 
be  revived  or  amended  by  reference  to  its  title ;  but  in  such  case  the  act  revived 
or  the  section  or  sections  amended  shall  be  re-enacted  and  published  at  length. 
[Const.  Art.  3,  §  36.] 

Abt.  3126.  When  shall  take  effect.  No  law  passed  by  the  legis- 
lature, except  the  general  appropriation  act,  shall  take  effect  or  go  into  force 
until  ninety  days  after  the  adjournment  of  the  session  at  which  it  was  enacted, 
unless  in  case  of  an  emergency,  which  emergency  must  be  expressed  in  a  pre- 
amble or  in  the  body  of  the  act,  the  legislature  shall,  by  a  vote  of  two-thirds 
of  all  the  members  elected  to  each  house,  otherwise  direct,  said  vote  to  be 
taken  by  yeas  and  nays,  and  entered  upon  the  journals.    [Const.  Aii;.  3,  §  39.] 

Akt.  3127.  ReTival  of  repealed  law.  Whenever  one  law  which  shall 
have  repealed  another  shall  itself  be  repealed,  the  former  law  shall  not  be 
thereby  revived  without  express  words  to  that  effect.  [Act  Jan.  15, 1840; 
4Cong.  p.  6;  P.  D.  4577.] 

86 


Digitized  by 


GoogI( 


T.  59,  Ch.  2.] 


LAWS COMHON  LAW. 


3127a-312ff. 


(1)  An  act  repealing  another,  and  not  providing  when  it  shall  take  effect,  does  not  effect 
the  rei>eal  until  the  expiration  of  the  time  under  article  8196.  Austin  v.  G.,  C.  &  S.  F.  R.  B. 
Co.  45  T.  234.  , 

Abt.  3127a.    Copies  of  laws  may  be  sold  by  secretary  of  state* 

The  secretary  of  state  is  hereby  authorized  to  sell  copies  ^)f  the  general  and 
special  laws  of  the  State  of  Texas,  that  have  been  or  may  hereafter  be  pub- 
lisbedy  at  a  price  not  to  exceed  twenty-five  per  cent,  above  cost  of  publish- 
ing ;  provided^  that  a  sufficient  number  of  all  laws  published  be  reseiTed  from 
sale  for  the  use  of  the  state ;  and  provided  further ^  that  any  money  i*ealized 
in  excess  of  the  costs  attending  such  sale,  shall  be  placed  to  the  account 
of  the  general  revenue  in  the  state  treasury.  [Act  May  27,  1888;  18 
Leg.  p.   33.] 


CH.  2.— COMMON  LAW. 


Abt. 
3128. 


Common  law  of  Bngland  adopted. 


Art. 

3129. 


Executors,  etc.,  governed  by,  when, 
etc. 


Art.  3128.  Common  law  of  England  adopted.  The  common  law 
of  England  (so  far  as  it  is  not  inconsistent  with  the  constitution  and  laws  of 
this  state)  shall,  together  with  such  constitution  and  laws,  be  the  rule  of  deci- 
sion, and  shall  continue  in  force  until  altered  or  repealed  by  the  legislature* 
[Act  Jan.  20,  1840;  4  Cong.  p.  3;  P.  D.  978.] 

Art.  3129.  ExecatorSy  etc.,  governed  by.  when.  The  rights, 
powers  and  duties  of  executors  and  administrators  shall  be  governed  by  the 
common  law,  when  not  otherwise  provided  by  statute.  [Act  Aug.  9,  1876; 
15  Leg.  p.  130. 
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CH.  3—  SPECIAL  LAWS. 


3130-3137. 


Abt. 

Art. 

3150. 

Notice  of  intentioii  to  apply  for  special 
law,  etc. 

3133. 

8131. 

Where   no   newspaper   is   published, 

3134. 

notice,  how. 

3135. 

3133. 

Notice   in    more  than    one   county, 

when. 

3136. 
3137. 

Affecting  person,  shall  be  published 

where. 
Where  applicant  is  a  non-resident. 
Details  need  not  be  embraoed  in  no* 

tice. 
Proof  of  publication  in  newspaper. 
Proof  of  posting. 

Abt.  3130.    Notice  of  intentioii  to  apply  for  special  law,  etc. 

Any  person  mtendiDg  to  apply  for  the  passage  of  any  local  or  special  law, 
shall  give  notice  of  such  intentioQ  by  having  a  statement  of  the  substance  of 
such  law  published  in  some  newspaper  published  in  the  county  embracing  the 
locality  to  be  affected  by  said  law,  at  least  once  a  week  for  the  period  of  thiily 
days  prior  to  the  introduction  into  the  legislature  of  such  contemplated  law. 
[Const.  Ai-t.  3,  §  57;  Act  May  23,  1876 ;  15  Leg.  p.  7.] 

Art.  3131.  Where  no  newspaper  is  pablished,  notice,  how. 
Where  there  is  no  newspaper  published  in  said  county,  a  written  copy  of  such 
statement  shall  be  posted  on  the  court-house  door  and  in  five  other  public 
places  in  the  immediate  locality  to  be  afFected  thereby  in  said  county,  for 
said  thirty  days,  and  such  notice  shall  accurately  define  the  locality  to  be 
afFected  by  said  law.     [Act  May  23,  1876;  15  LfCg.  p.  7.] 

Abt.  8132.  Notice  in  more  than  one  coanty,  when.  Where 
the  locality  to  be  afFected  by  said  law  shall  extend  l>eyond  the  limits  of  any 
one  county,  such  notice  shall  be  given  for  each  county  to  be  afFected. 

Art.  3133.  Affecting  persons,  shall  be  pablished,  where. 
Whenever  any  person  intends  applying  for  the  passage  of  a  special  law  which 
shall  afFect  persons  chiefly,  and  not  directly  afFect  any  pailicular  locality  more 
than  others,  such  persons,  if  residing  within  this  state,  shall  make  publication 
of  notice  of  such  intention  in  the  county  of  the  residence  of  such  person  in  the 
same  manner  as  if  the  said  law  was  to  afFect  such  locality.  [Act  May  23, 
1876;  15  Leg.  p.  7.] 

Abt.  3134.  Where  applicant  is  a  non-resident.  If  residing  with- 
out the  limits  of  this  state,  said  publication  need  only  be  made  in  a  newspaper 
published  at  the  capital,  in  like  manner  as  if  such  person  resided  at  the  seat 
of  government.     [Act  May  23,  1876;  15  Leg.  p.  7.] 

Art.  3135.  Details  need  not  be  embraced  in  notice.  It  shall  not 
be  necessary  to  embrace  in  said  notice  the  particular  form  and  terms  of  such 
contemplated  law,  but  a  statement  only  of  the  general  purposes  and  nature  of 
the  same  shall  be  sufficient.     [Act  Mny  23,  1876;  15  Leg.  p.  7.] 

Abt.  3136.  Proof  of  pablication  in  newspaper.  The  publication 
in  a  newspaper  at  the  county  of  the  locality,  or  at  the  residence,  or  at  the 
state  capital  as  the  case  may  be,  may  be  shown  by  the  affidavit  of  the  pul>- 
lisher  or  one  of  the  several  publishei*s  of  such  newspaper,  accompanied  with 
the  printed  copy  of  the  notice  as  published.  [Act  May  23,  1876;  15  Leg. 
p.  7.] 

Art.  3137.  Proof  of  postins^.  The  posting  on  the  court-house  door, 
and  at  five  other  public  places  of  the  county  provided  for  in  this  chapter,  may 
be  shown  by  the  return  of  the  sherifF  or  constable,  or  by  the  affidavit  of  any 
credible  person  made  on  a  written  copy  of  the  notice  so  posted,  showing  the 
fact  of  such  posting,  and  such  proof  or  other  competent  proof  of  the  giving 
of  said  notice  shall  accompany  the  introduction  of  every  local  or  special  law. 
[Act  May  23,  1876;  15  Leg.  p.  7.] 
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CH.  4.  — CONSTRUCTION  OF  LAWS. 


Art. 

8138.  General  rules  of  eonstructioD.  ^ 

8139.  Grammatical   errors,  etc.,  shall   not 

vitiate. 


Art. 

3140.    Meaning  of  certain  words. 


Art.  3138.  General  roles.  The  following  rules  shall  govern  in  the 
construction  of  all  civil  statutory  enactments: 

1.  The  ordinary  signification  shall  be  applied  to  words,  except  words  of  art 
or  words  connected  with  a  particular  trade  or  subject  matter,  when  they  shall 
have  the  signification  attached  to  them  by  experts  in  such  art  or  trade,  or  with 
reference  to  such  subject  matter. 

2.  The  present  or  past  tense  shall  include  the  future. 

3.  The  masculine  gender  shall  include  the  feminine  and  neuter. 

4.  The  singular  and  plural  number  shall  each  include  the  other,  unless 
otherwise  expressly  provided.* 

5.  A  joint  authority  given  to  any  number  of  persons  or  officers  may  be  ex- 
ecuted by  a  majority  of  them,  unless  it  is  otherwise  declared. 

6.  In  all  interpretations  the  coui*t  shall  look  diligently  for  the  intention  of 
the  legislature,  keeping  in  view  at  all  times  the  old  law,  the  evil,  and  the 
remedy. 

(1)  The  ordinance  adopted  by  the  convention  which  framed  the  constitution  is  of  equal 
binding  force  as  thongh  incorporated  in  the  constitution  itself.  Grigsby  v.  Peak,  57  T.  142; 
citing  Stewart  v«  Crosby,  16  T.  546. 

(2)  When  the  jurisdiction  of  a  court  is  defined  by  the  constitution  it  cannot  be  changed  in 
any  manner  by  the  legislature,  except  where  the  power  is  expressly  conferred  by  the  con- 
stitution.   Ex  parte  Towles,  4S  T.  413. 

(3)  An  act  of  the  legislature  in  violation  of  the  provisionsof  theoonstitution  of  the  United 
States  is  unconstitutional  and  void.    Higgins  v.  Rinker,  47  T.  381. 

(4)  As  to  the  authority  of  the  opinions  of  the  Supreme  Court  of  Texas,  organized  by  mil- 
itary authority  of  the  10th  September,  1867,  see  Peck  v.  San  Antonio,  51  T.  490;  Barbee  v. 
Stinnett,  60  T.  167;  Cooper  v.  Austin,  58  T.  494;  Taylor  v.  Murphy,  50  T.  291.  An  act  of  the 
legislature  virtually  reversing  and  setting  aside  the  decision  of  the  supreme  oourt  upon  the 
unconstitutionality  of  a  law,  is  unconstitutional  and  void.    Milam  Co.  v.  Bateman,  54  T.  153. 

(5)  The  presumption  is  in  favor  of  the  constitutionality  of  a  law.  Stone  v.  Stumper,  1 
App.  C.  C.  §  325. 

(6)  If  part  of  a  statute  Is  unconstitutional,  and  another  part  which  is  constitntional  la 
separate  and  distinct  therefrom,  the  latter  will  be  operative  and  in  force.  W.  U.  T.  Co.  v. 
State,  62  T.  630.  When  the  several  parts  of  a  statute  are  so  blended  and  dependent  one  upon 
the  other  that  it  cannot  be  presumed  the  state  would  have  passed  any  portion  thereof  with- 
out intending  that  all  should  be  enforced,  and  a  part  is  unconstitutional,  then  the  entire  stat- 
ute wiU  be  dflsregarded.    W.  U.  T.  Co.  v.  State,  62  T.  630. 

(7)  While  the  state  constitution  should  as  a  general  rule  be  interpreted  to  operate  pros- 
pectively, its  retrospective  operation  will  be  enforced,  when  such  was  clearly  the  purpose  of 
its  f rangers,  provided  no  right  already  vested  would  be  disturbed  thereby,  wigsby  v.  Peak, 
57  T.  142. 

(8)  Statutes  are  held  to  operate  prospectively  unless  the  contrary  construction  is  evidently 
required  by  their  plain  and  unequivocal  language.    Life  Insurance  Co.  v.  Bay,  50  T.  511. 

(9)  The  caption  of  an  act  of  the  legislature  wiU  be  looked  to  in  aid  of  its  proper  construc- 
tion.   Hodge  V.  Donald,  55  T.  344. 

(10)  In  construing  a  section  of  an  article  of  the  constitntton  the  court  will  look  to  the 
former  constitutions  to  determine  its  meaning.    Milam  County  v.  Bateman,  64  T.  153. 

(11)  When  a  statute  is  plain  and  unambiguous,  there  is  no  room  for  construction  or  inter- 
pretation. Harrington  v.  Oalveston  County,  I  App.  C.  C.  §  793.  When  the  words  of  a 
statute  clearly  express  the  legislative  will,  courts  are  not  at  liberty  to  give  a  construction  to  it 
which  defeats  the  obvious  meaning  and  intention  of  the  law,  whatever  may  be  the  opinion  of 
the  court  as  to  the  policy  of  the  law.  Thompson  v.  Buckley,  1  T.  83;  Sullivan  v.  DeLeon,  1 
T.  250;  Runnels  v.Belden,  51  T.  48.  The  reason  and  intent  of  the  lejlslatui-e  will  cpntrol 
the  strict  letter  of  the  law,  when  the  letter  would  lead  to  palpable  injustice,  contradiction 
and  absurdity.  Cannon  v.  Vaughan,  12  T.  399.  When  the  words  are  not  explicit,  the  inten- 
tion is  to  be  collected  from  the  occasion  and  necessity  of  the  law  and  from  the  mischief  and 
objects  and  remedy  in  view,  and  the  intention  is  to  be  presumed  according  to  what  is  con- 
sonant to  reason  and  good  discretion.  Cannon  v.  Vaughan,  12  T.  399.  It  is  competent  for 
the  court  in  interpreting  a  statute  to  take  into  consideration  the  existing  facts  to  which  It  is 
intended  to  be  applied, whether  they  consist  of  the  ordinary  acts  of  a  person  or  of  the  habits 

(•)  Lewis  V.  Stewart,  62  T.  352. 
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of.  business  relating  to  tlie  subject  matter  and  embraced  within  the  law.     Higgins  v.  Rinker, 
47  T.  393. 

(12)  The  law  Is  not  changed  or  modified  by  local  custom.  Russell  v.  Oppenheimer,  1  App. 
C.  C.  §  272;  M.  P.  Ry.  Co.  v.  Douglas,  2  App.  C.  C.  §  32. 

(13)  The  intention  of  a  statute  when  plainly  discernible  from  its  provisions,*  is  as  oblig- 
atory as  the  letter,  and  will  even  prevail  over  the  strict  letter.  Brooks  v.  Hicks,  20  T.  666; 
SUnpson  v.  Brotherton,  62  T.  170. 

(14)  A  statute  should  be  construed  so  as  to  give  effect,  if  possible,  to  each  and  all  of  its 
provisions.    Aldiidge  v.  Mardoff,  32  T.  204;  Hudson  v.  Jumigan,  39  T.  579. 

(15)  Words  employed  by  the  legislature  shall  be  taken  in  their  ordinary  and  popular  accep- 
tation, unless  technical  terms  are  used,  or  unless  it  clearly  appears  from*  the  context  that  the 
words  used  were  not  intended  to  be  understood  in  their  ordinary  and  popular  signification. 
Engelking  v.  YonWamel,  26  T.  469.  When  the  words  employed  in  a  statute  are  susceptible 
of  different  significations,  one  scientific,  artificial  or  technical,  and  the  other  the  ordinary  sig- 
nification in  common  use,  the  latter  will  generally  be  taken  to  be  the  sense  in  which  they 
were  intended  to  be  understood  by  the  legislature.    Engelking  v.  YonWamel,  26  T.  469. 

(16)  When  a  statute  adopted  by  this  state  from  England  or  one  of  the  older  American 
states  has,  previous  to  our  enactment  of  it,  received  a  settled  and  uniform  construction  in  the 
courts  of  the  country  from  which  we  have  taken  it,  our  courts  will  give  to  it  a  similar  con- 
struction; and  such  interpretation  is  to  be  as  much  regarded  in  determiningits  impoi-t  and 
meaning  as  if  it  were  expressly  so  declared  in  the  statute  itself.  Munson  v.  Uallowell,  26  T. 
475.  But  if  there  is  something  incorporated  in  the  statutes,  or  omitted  therefrom,  showing  a 
legislative  purpose  not  to  adopt  the  former  construction,  then  the  construction  given  by  the 
courts  of  the  government  from  which  It  was  borrowed  cannot  prevail.  Morgan  v.  Davenport, 
6DT.230. 

(17)  Where  a  statute  limits  the  thing  to  be  done  in  a  particular  form,  it  impliea  that  it 
shall  not  be  done  otherwise.  Etter  v.  M.  P.  Ry .  Co.,  2  App.  C.  C.  §  58.  Affirmations  in  stat- 
utes that  introduce  a  new  rule  imply  a  negative  of  all  that  is  not  within  the  purview.  Etter  v. 
M.  P.  Ry.  Co.,  2  App.  C.  0.  f  58.  When  a  statute  authorizes  the  performance  of  an  act  which, 
from  its  nature,  is  to  be  performed  yearly,  as  that  a  tax  shall  be  laid  for  certain  purposes}, 
further  enactment  is  unnecessary  to  continue  the  power.    Peay  v.  Talbot,  39  T.  335. 

(1$)  When  the  enacting  clause  in  a  statute  is  general  in  its  terms  and  objects,  and  a  proviso 
Is  afterwards  introduced,  such  proviso  is  cqiistmed  strictlv.    Roberts  v.  Tarboro,  41 T.  449. 

(19)  Where  the  legislature  has  prescribed  a  general  rule,  with  special  disabilities  or  privi- 
leges, these  cannot  l>e  enlarged  or  extended  to  objects  not  embraced  within  the  exoeption  by 
mere  implication  or  from  pai-ity  of  reason.  Tyson  v.  Britton,  6  T.  222;  Roberts  v.  Yarboro, 
41 T.  449. 

(20)  Laws  relating  to  the  same  subject,  and  enacted  during  the  same  session  of  the  legis- 
lature, are  to  be  construed  together,  and  are  ordinarily  to  be  taken  as  parts  of  the  same  act. 
Austin  V.  G.,  C.  A  S.  F.  B.  R.  C^.,  45  T.  234;  Laughter  v.  Seela,  59  T.  177;  Lovett  v.  Casey, 
17  T.  5944  Neill  v.  Keese,  5  T.  83;  Scoby  v.  Sweatt,  28  T.  713;  Cannon  v.  Vaughan,  12  T.  899. 
if  there  be  an  apparent  conflict  between  the  enactments,  the  general  intention  is  limited  and 
controlled  hy  the  special  intention.  Scoby  v.  Sweatt,  28  T.  713.  In  the  absence  of  the  ex- 
press repeal  of  an  act,  or  where  the  intention  and  purpose  of  a  repeal  is  not  plainly  made 
manifest  from  the  terms  used,  the  two  acts  will  be  construed  together.  Laughter  v.  Seela, 
59  T.  177;  H.  Ai  T.  C.  R.  R.  Co.  v.  Ford,  53  T.  364;  Cain  v.  The  State,  20  T.  361 ;  Austin  v. 
O.,  C.  A  8.  F.  R.  R.  Co.,  45  T.  234. 

(31)  The  mere  change  of  phraseology  In  the  revision  of  a  statute  before  In  force,  will  not 
work  a  change  in  the  law  previously  declai-ed,  unless  It  indisputably  appear  that  such  was  tkie 
intention  of  the  legislature.    Ennis  v.  Crump,  6  T.  34;  Tucker  v.  Anderson,  25 H?.  Sup.  155. 

(22^  When  a  statute  gives  a  new  remedy  not  repugnant  to  or  inconsistent  with  the  old 
one,  tne  latter  Is  not  taken  away,  but  parties  have  their  election  between  the  two.  Etter  v. 
M.  P.  Ry.  Co.,  2  App.  C.  C.  §  58. 

(23)  When  a  subsequent  statute  comprehends  the  entire  subject  and  creates  a  new,  en- 
tire, and  independent  system  respecting  that  subject  matter.  It  repeals  allprovlsions  respect- 
ing the  same  subject  matter.  Brvan  v.  Sundberg,  5  T.  418;  Tunstall  v.  Wormley,  54  T.  476; 
Hanrick  v.  Hanrick,  61  T.  596;  Rogers  v.  Watrous,  8  T.  62;  Stirman  v.  The  State,  21  T.  734; 
Etter  V.  M.  P.  Ry.  Co.,  2  App.  C.  C.  §  68. 

(24)  The  repeal  of  an  act  by  virtue  of  which  suits  have  been  brought  and  are  pending  at 
the  tim%  of  the  repeal,  does  not  affect  such  suits,  where  the  same  act  which  makes  the  repeal 
contains  a  substantial  re-enactment  of  the  provisions  under  which  the  suits  were  brought. 
McMullen  v.  Guest,  6  T.  275.  If  pending  an  appeal  the  penal  law  is  changed,  the  appellate  court 
must  dispose  of  the  case  under  the  lawln  force  when  their  decision  Is  rendered.  Etter  v.  M. 
P.  Ry.  Co.,  2  App.  C.  C.  S  60;  G.,  C.  &  S.  F.  R.  R.  Co.  v.  Lott,  2  App.  C.  C.  §  63. 

AjtT.  8139.  Grammatical  errors^  etc.,  shall  not  vitiate.  Gram- 
matical errors  shall  not  yitiate  a  law,  and  a  transposition  of  words  and  clauses 
may  be  resorted  to  when  the  sentence  or  clause  is  without  meaning  as  it  stands, 
and  in  no  case  shall  the  punctuation  of  a  law  control  or  affect  the  intention  of 
the  legislature  in  the  enactment  thereof. 
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LAWS — CONSTRUCTION  OF  LAWS. 


3140. 


Abt.  3140.  Meaning:  of  eertaln  words.  The  following  meantog 
shall  be  given  to  each  of  the  following  words,  unless  a  di£Ferent  meaning  is 
apparent  from  the  context : 

1.  ^'Property"  includes  real  and  personal  property. 

2.  **Per8oa"  includes  a  corporation,  (a) 

3.  "Written**  or  *»in  writing**  includes  any  representation  of  words,  let* 
ters  or  figures,  whether  by  writing,  printiug^or  otherwise. 

4.  "Oath**  includes  affirmation. 

6.  "Swear**  or  "sworn**  includes  affirm. 

6.  "Signature**  or  "subscribe**  includes  the  mark  of  a  person  unable  to 
write. 

7.  "Justice/*  when  applied  to  a  magistrate,  means  a  justice  of  the  peace. 

8.  "Preceding,**  when  used  by  way  of  reference  to  a  title,  chapter  or  ar» 
tide,  means  the  next  preceding. 

9.  "Succeeding**  in  like  manner  means  the  next  succeeding. 

10.  "Month**  means  a  calendar  month. 

11.  "Year**  means  a  calendar  year. 

12.  "Effects**  includes  all  personal  property  and  all  interest  therein,  (b) 

(a)  See  Fagan  y.  B.  I.  M.  Co.,  66  T.  324;  Martin  v.  State,  24  T.  68;  Bartee  t.  H.  A  T.  B» 
B.  Co.,  36  T.  649. 

(&)  See  Ball  v.  LoweU,  56  T.  679. 
[(1)  "Shall"  and  "may"  have  the  same  meaning.   Stitt  v.  Barefoot,  2  App.  C.  C.  J_793. 

(2)  The  term  «'bond"  has  the  same  legal  8!gni£)ation  as  the  term  "obligation."  Foster  ▼• 
Chaplin,  29  T.  22;  Clayton  v.  Mooring,  42  T.  182. 

(3)  The  words  "may  institute  suit  in  the  proper  court"  means  an  orifrinal  proceeding 
therein,  and  not  a  proceeding  by  certiorari  or  appeal.    Franks  v.  Chapman,  61  T.  676. 

(4)  The  words  "three  days  of  grace,"  as  used  in  article  276,  mean  three  entire  days. 
Watkins  v.  Willis,  68  T.  621. 


INDEX. 


COMMON  LAW  of  England  adopted,  3128. 

prescribes  rights,  powers  and  duties  of  ex- 
ecutors, etc.,  3129. 
CONSTITUrXON,  laws  subordinate  to,  3138 
(2). 

of  the  United  States,  laws  in  conflict  with, 
void,  3138  (3). 

will  act  retrospectively,  when,  3138  (7). 

construed  with  reference  to  former  consti- 
tutions, 3138  (10). 
COXSTRUCTION^  OF  LAWS,  general  rules, 

3138  and  notes. 
DEFINITION  of  certain  words  used  in  stat- 
utes, 3140  and  notes. 
LAWS,  enacting  clause  of,  3123. 

passage  of,  how  proven,  31 23  (1). 
issue  of  fact  as  to,  determined  by  the 
court,  3123  (2). 

shall  contain  but  one  subject,  3124  and  note. 

subject  of  shall  be  expressed  in  title,  3124 
and  note. 

revised,  how,  3125. 

amended,  how,  3125. 

shall  take  effect,  when.  3126. 

repealed,    not    revived    without     express 
words,  3127  and  note. 

copies  of,  sold  by  secretary  of  state,  3127a. 

presumption  as  to  constitutionality  of,  3138 
(6). 

when  unconstitutional  in  part,  rule  of  con- 
struction, 3138  (6). 

operate  retrospectively,  when,  3138  (8). 

construction  of,  aided  by  caption,  3138  (9). 

rules  of  construction  applicable  to,  3138 
(11). 


LAWS— continued, 
not  affected  bv  custom,  3138  (12). 
intention  will  prevail  over  letter,  when. 

3138  (13). 
shall  be  construed  to  give  effect  to  all  of 

its  provisions,  3138  (14). 
words  in,  interpreted  how,  3138  (15). 
construction  of,  by  other  courts,  adopted^ 

when,  3138  (16). 


negative  implied  in,  when,  8138  (17). 
provisos  in,  construed  how,  3138  (18). 
exceptions  in,  construed  how,  3138  (19). 


relating  to   the   same   subject,  construed 

how,  3138  (20). 
change  of  phraseology  in,  effect  of,  3138 

(21). 
remedies  cumulative,  when,  8138  (22) . 
repeal  of,  implied  when,  3138  (23). 
repeal  affects  pending  suits,  how,  3138  (24). 
not  vitiated  by  grammatical  errors,  3139. 
words  used  in,  defined,  3140.  ^ 

ORDINANCE,  effect  of,  3138  (1). 
SPECIAL   LAWS,   proof  of  posting,    how 
made,  3137. 
notice  of  intention  to  apply  for,  given  how, 
3130-3132.  ^        >»  r 

affecting  persons,  published  where,  3133. 
affecting  non-resident,  published  w^hei-e, 

3134. 
requisites  of,  3136. 
proof  of  publication,  bow  made,  31.S6. 
SXJPREME  COURT,  authority  of  the  opin- 
ions of,  3138  (4). 
WORDS,  definition  of,  when  used  in   stat- 
utes, 3140  and  notes. 
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3141-3145. 


TITLE  60 -LEGISLATURE. 


Ch. 

1.   Time  of  meetiDg. 


ICh. 

I  2.    Organizatloii. 


CH.  1.— TIME  OF  MEETING. 


Abt. 
3141. 


nnme  of  meetiiig. 


Abt.  8141.  Time  of  meetingr*  The  seventeenth  lerislatare  shall 
assemble  to  hold  its  biennial  session  on  the  second  Tuesday  in  January,  a.  d. 
one  thousand  eight  hundred  and  eighty-one  (1881),  at  12  o'clock  M.,  and  the 
legislature  shall  meet  biennially  thereafter  on  the  same  day  and  hour  until 
otherwise  prescribed  by  law.  [Const.  Art.  3,  §  1;  Act  July  31,  1876;  15 
Leg,  p.  76.] 


CH.  2.— ORGANIZATION. 


Abt. 
3142. 
3143. 

3144. 

3145. 

3146. 
8147. 


Who  may  organize  the  legislature. 

Secretary  orst^te  to  preside  for  pur- 
pose of  on^izatioQ. 

Secretary  of  state  to  attend  meeting 
and  appoint  clerk. 

The  clerk  to  call  counties  in  alphabet- 
ical order. 

Clerk  to  administer  oath. 

All  counties  to  be  called  whether  elec- 
tion returns  are  made  or  not. 


Abt. 
3148. 

3149. 

3150. 
3151. 
3152. 


Parties  sworn  in  on  any  proi>er  ev- 
idence. 

When  quorum  not  present  day  for 
meeting. 

Election  of  speakeif. 

Election  of  other  necessary,  officers. 

In  absence  of  secretary  of  state  attor- 
ney-general to  preside. 


Abt.  3142.  Who  may  orgranize  the  legrislatore.  Those  persons 
receiving  certificates  of  election  to  the  senate  and  house  of  representatives  of 
the  legislature,  and  those  senators  whose  terms  of  office  shall  not  have  ter- 
minated, and  none  others,  shall  be  competent  to  organize  the  senate  and  house 
of  representatives.     [Act  Aug.  23,  1876;  15  Leg.  p.  306.] 

Abt.  3143.  Secretary  of  state  to  preside  at.  For  the  purpose  of 
oi^nization,  as  provided  for  in  the  preceding  article,  it  shall  be  the  duty  of 
the  secretary  of  state  to  preside  at  each  recurring  session  of  the  legislature. 
[Act  April  11,  1846  ;  1  Leg.  p.  61 ;  P.  D.  6437.] 

Abt.  3144.  And  shall  attend  meeting  and  appoint  clerk.  He 
shall  attend  at  the  time  and  place  designated  for  the  meeting  of  the  legisla- 
ture, and  shall  appoint  a  clerk,  who  shall  have  been  chief  clerk  of  the  house 
the  preceding  session  if  he  bo  present,  to  take  n  minute  of  the  proceedings. 
[Act  April  11,  1846;  1  Leg.  p.  61;  P.  D.  5437.] 

Art.  3145.  Dnty  of  clerk.  The  clerk,  under  direction  of  the  secre- 
tary of  state,  shall  call  all  the  counties  in  alphabetical  order.  [Act  April  11, 
1846;  1  Leg.  p.  61;  P.  D.  5437.] 
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3146-3152. 


Art.  3146.  Clerk  to  administer  oath.  When  the  counties  are  called 
and  the  members  elect  appear  and  present  their  credentials,  it  shall  be  the 
duty  of  the  clerk,  nnder  the  order  and  direction  of  the  secretary  of  state,  to 
administer  to  each  the  oath  prescribed  by  the  constitution.  [Act  April  11, 
1846;  1  Leg.  p.  61;  P.  D.  5437.] 

Art.  3147.  All  eonnties  to  be  called.  Should  return?  of  election  in 
any  county  for  members  of  the  legislature  not  be  made  to  the  ofBce  of  secre- 
tary of  state,  the  clerk  shall  nevertheless  call  such  county.  [Act  April  11, 
1846;  1  Leg.  p.  61 ;  P.  D.  5438.] 

Art.  3148.  Parties  8wom  in  on  any  proper  eiridence.  Any  per- 
son appearing  at  said  call  and  presenting  the  proper  evidence  of  his  election, 
shall  be  admitted  or  qualified  in  the  same  manner  as  though  the  return  of  his 
election  had  been  made  to  the  office  of  secretary  of  state.  [Act  April, 
11,  1846;  1  Leg.  p.  61;  P.  D.  5438.] 

Art.  3149.  When  qaomm  not  present  on  day  for  meeting:. 
Should  there  not  be  a  quorum  in  attendance  on  the  day  appointed  for  the 
meeting  of  the  legislature,  it  shall  be  the  duty  of  the  secretary  of  state  and 
•clerk  to  attend  from  day  to  day  until  a  quorum  shall  appear  and  be  qualified 
as  above.     [Act  April  11,  1846;  1  Leg.  p.  61;  P.  D.  5439.] 

Art.  3150.  Election  of  speaker.  When  a  quorum  shall  have 
appeared  and  been  qualified,  the  bouse  shall  proceed  to  the  election  of  a 
speaker,  unless  a  majority  of  the  members  present  shall  think  proper  to  defer 
fiaid  election.     [Act  April  11,  1846  ;  1  Leg.  p.  61;  P.  D.  5440.] 

Art.  3151.  Election  of  necessary  officers.  When  an  election  for 
speaker  shall  have  been  had,  the  speaker  elect  shall  immediately  take  the 
chair,  and  the  bouse  proceed  to  its  further  organization  by  electing  the  neces- 
sary officers,  to  whom  the  speaker  shall  administer  the  oath  of  office.  [Act 
April  11,  1846;  1  Leg.  p.  61;  P.  D.  5441.] 

Art.  3152.  Attorney-General  to  preside,  when.  Should  there  be 
no  secretary  of  state,  or  in  case  be  be  absent  or  unable  to<attend,  from  any 
cause,  the  attorney-general  shall  attend  and  perform  the  duties  prescribed  in 
this  title.     [Act  April  11,  1846;  1  Leg.  p.  61;  P.  D.  5442.] 


INDEX. 


ATTORNEY-GENERAL  shall  preside  at  or- 

ffanizatioQ  of  legislature,  wheo,  3152. 
IiE(HSLATUR£,  time  of  meeting,  3141. 
organized  by  persons  holding  certificates  of 

election,  3142. 
secretary  of  state  to  preside  for  organiza- 
tion, 3143. 
In  absence  of,  attorney-general  to  pre- 
side, 3152. 
shall  appoint  clerk,  vis- 
counties called  in  alphabetical  order,  3145. 
oath  to  members,  admitistered,  3146. 
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LEOTSLATURE— continued, 
counties  called,  when  returns  not  made, 
3147. 
parties  appearing  at  call  shall  be  admit- 
ted, 314S. 
quorum  not  present,  proceedings  on,  3149. 
OFFICERS  elected  and  qualified,  when  and 

how,  3151. 
SECRETARY  OP  STATE  shaU  preside  over 
legislature  for  purposes  of  organization, 
3143  and  3144. 
SPEAKER  elected,  when,  3150. 
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3153-3159. 


TITLE  61.-LIENS. 


Ch. 

1.  Jadraient  liens. 

2.  Mechanics,     contractors, 

building  material  men. 


builders    and 


Ch. 

3.  Liens  on  domestic  vessels. 

4.  Other  liens. 


CH.  1.  — JUDGMENT  LIENS. 


Art. 
3153. 

3154. 

31&5. 
3156. 

3157. 


Clerk  of  county  court  shall  keep  judg- 
ment record. 

Clerks  of  courts  shall  make  and  deliver 
alwtracts  of  judgments. 

Abstract  shall  show  what. 

Justice  of  the  peace  shall  deliver 
abstracts. 

Clerlu  of  county  courts  shall  record 
and  index  abstracts. 


Art. 
3158. 
3159. 
3160. 
3161. 
3162. 

3163. 


Index  shall  show,  what. 

Lien  of  judgments,  when* 

Lien  exists,  now  long. 

Satisfaction  of  judgment  shown,  how. 

Satisfaction  of   juogment  to  be  en* 

tered  on  judgment  record. 
Abstracts  from  United  States  courts 

may  be  recorded,  etc. 


Abt.  3153.    Clerk  of  county  court  shall  keep  a  judgrment  record* 

Each  clerk  of  the  county  court  shall  keep  in  his  office  a  well-bound  book,  to  be 
called  the  ^'Judgment  record,"  in  which  he  shall  record  all  abstracts  of  judg- 
ments filed  in  his  office  for  record ,  which  are  authenticated  in  the  manner 
hereinafter  required. 

Abt.  3154.  Clerks  of  courts  shall  make  abstracts.  It  shall  be  the 
duty  of  each  clerk  of  a  eouil;,  when  the  person  in  whose  favor  the  judgment  was 
rendered,  his  agent,  attorney  or  assignee,  applies  therefor,  to  make  out  and 
deliver  to  such  applicant,  upon  the  payment  of  the  fee  allowed  therefor  by 
law,  an  abstract  of  such  judgment  and  certify  thereto  under  his  hand  and 
official  seal. 

Art.  3155.  Abstract  shall  show,  what.  The  abstract  provided  for  in 
the  preceding  aiticle  shall  show — 

1.  The  names  of  the  plaintiff  and  of  the  defendant  in  such  judgment. 

2.  The  number  of  the  suit  in  which  the  judgment  was  rendered. 

3.  The  date  when  such  judgment  was  rendered. 

4.  The  amount  for  which  the  same  was  rendered  and  the  amount  still  due 
upon  the  same. 

5.  The  rate  of  interest,  if  any  is  specified  in  the  judgment. 

Abt.  3156.  Justice  of  the  peace  shall  deliver  abstracts.  It  shall 
also  be  the  duty  of  each  justice  of  the  peace  to  make  out  and  deliver  an  ab- 
stract of  any  judgment  rendered  in  his  court  in  the  manner  provided  in  the 
two  preceding  ailicles,  certified  to  under  his  hand. 

Art.  3157.  Clerk  of  county  court  shall  record  and  index  ab- 
stracts. When  any  such  abstract,  as  is  provided  for  in  the  three  preceding 
articles,  is  presented  to  the  clerk  of  the  county  court  for  record,  he  shall  file 
and  immediately  record  the  same  in  the  judgment  record,  noting  in  such 
record  the  day  and  hour  of  such  record,  and  shall  also  at  the  same  time  enter  it 
upon  the  index. 

Airr.  3158.  Index  shall  show,  what.  The  index  to  such  judgment 
record  shall  be  alphabetical,  and  shall  show  the  name  of  each  plaintiff  and  of 
each  defendant  in  the  judgment,  and  the  number  of  the  page  of  the  book  upon 
which  the  abstract  is  recorded. 

Abt.  3159.  Iden  of  Judgrment,  when.  When  any  judgment  has  been 
leeorded  and  mdexed,  as  provided  in  t|ie  preceding  articles,  it  shall,  from 
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the  date  of  each  record  and  index,  operate  as  a  lien  upon  all  of  the  real  estate 
of  the  defendant  situated  in  the  county  where  such  record  and  index  are  made, 
and  upon  all  real  estate  which  the  defendant  may  thereafter  acquire  situated 
in  said  county. 

Art.  3160.  liien  exists,  how  long.  When  a  lien  has  been  acquired, 
as  provided  in  this  chapter,  it  shall  continue  for  ten  years  from  the  date  of 
such  record  and  index,  unless  the  plaintiff  shall  fail  to  have  execution  issued 
upon  his  judgment  within  twelve  months  after  the  rendition  thereof,  in  which 
case  said  lieu  shall  cease  to  exist. 

Abt.  3161.  Satisfaction  of  judgrment  shown,  how.  Satisfaction 
of  any  judgment  in  whole  or  in  part  may  be 'shown — 

1.  By  the  return  upon  an  execution  issued  upon  said  judgment,  or  by  a 
certified  copy  of  such  return,  certified  by  the  officer  to  whom  the  return  is 
made,  such  certificate  showing  the  names  of  the  parties  to  the  judgment,  the 

•number  and  style  of  the  suit,  the  date  and  amount  of  the  judgment,  the  court 
in  which  rendered,  and  the  dates  of  the  issuance  and  return  of  the  execution. 

2.  By  a  receipt,  ackuowledgment  or  release  signed  by  the  party  entitled  to 
receive  payment  of  the  judgment,  or  his  agent,  or  attorney  of  record,  and 
acknowledged  or  proven  for  record  in  the  same  manner  as  deeds  are  required 
to  be. 

Art.  3162.  Satisfaction  of  judgrment  to  be  recorded.  Sufficient 
space  shall  be  left  at  the  foot  of  each  abstract  of  a  judgment  recorded  in  the 
judgment  record  for  the  entry  of  credits  upon  and  satisfaction  of  such  judg- 
ment, and  it  shall  be  the  duty  of  the  clerk  to  enter  such  credits  and  satisfac- 
tion whenever  the  same  are  made  to  appear,  as  provided  in  the  preceding 
article. 

Art.  3163.    Abstract  from  U.  S.  courts  may  be  recorded,  etc. 

An  abstract  of  a  judgment  rendered  in  this  state  by  any  United  States  court 

may  be  recorded  and  indexed  in  the  same  manner  provided  for  the  judgments 

of  the  courts  of  this  state,  upon  the  certificate  of  the  clerks  of  such  United 

States  courts,  and  the  record  and  index  of  such  judgments  shall  have  the  same 

force  and  effect  as  that  of  a  judgment  of  a  court  of  this  state. 

(1)  A  judgment  lien  takes  precedence  of  a  subsequently  acquired  homestead  right.  Wright 
V.  Straub,  64  T.  64. 

.  (2)  A  judgment  which,  though  not  dormant,  has  lost  its  lien,  may  be  made  the  basis  of  an 
action  to  restore  the  lien  either  by  $cire  faeiat  or  by  action  of  debt.  Anderson  v.  Boyd, 
64  T.  108. 

(3)  The  statutory  lien  given  by  the  record  of  a  judgment  does  not  defeat  a  resultingtrust 
of  which  the  creditor  has  notice  before  purchase  under  an  execution  sale.  Boss  v.  Korn- 
rumpf,  64  T.  390;  citing  McKamey  v.  Thorp,  61  T.  648;  Parker  v.  Coop,  60  T.  111. 

(4)  A  judgment  creditor  having  acquired  a  lien  upon  land  by  tlie  record  of  his  judgment, 
may  either  institute  suit  to  have  a  prior  conveyance  of  land  by  the  debtor  declared  ii-audulent 
and  the  land  subjected  to  his  execution,  or  he  may  cause  an  execution  to  be  levied  upon  the 
land  fraudulently  conveyed  by  the  debtor,  and  after  purchasinfi^  at  execution  sale  he  may  then 
bring  his  suit  to  have  the  fraudulent  conveyance  set  aside  and  recover  the  land.  Lynn  v.  Le- 
Oierse,  48  T.  138;  Gaines  v.  Nat.  Exchange  Bank,  64  T.  18;  Cassaday  v.  Anderson,  53  T.  527; 
Donnebaum  v.  Tinsley,  54  T.  362. 
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3164,  3165. 


CH.  2.  — MECHANICS,  CONTRACTORS,  BUILDERS  AND  MATERIAL 

MEN. 


Abt. 

3164.  Lien  attaches  in  favor  of  whom. 

3165.  Time  when  lien  is  filed. 

3166.  When  contract  is  verbal. 

3167.  Property  to  be  described. 

3168.  Diligence. 

3169.  Lien  in  the  eonntry. 

3170.  Lien  in  the  city  or  town. 

3171.  Improvements  sold,  bow. 

3173.  Purchaser  to  be  placed  in  possession. 

3173.  Sale  to  be  upon  judgment. 


Art. 

3174.  Lien  upon  the  homestead. 

3175.  lu  favor  of  whom. 

3176.  Mechanics  and  material  men  to  deliver 

to  owners  their  accounts,  when. 

3177.  Diligence. 

3178.  Contractor  to  be  furnished  by  owner 

with  account. 

3179.  Owner  to  withhold  the  amoimt,  when. 
3179a.  Railroads — laborer^s  lien. 


Art.  3164.  Mechanics,  etc.,  entitled  to  a  lien.  Any  person  or 
firm,  lumber  dealer,  artisan  or  mechauicy  who  may  labor  or  furnish  material, 
machinery,  fixtures  or  tools  to  erect  any  house  or  improvement,  or  to  repair 
any  building  or  improvement  whatever  under  or  by  virtue  of  any  contract  with 
the  owner  or  proprietor  thereof,  or  his  agent,  trustee,  contractor  or  contract- 
ors, upoQ  complying  with  the  provisions  of  this  act,  shall  have  a  lien  on  such 
house,  building,  fixture  or  improvements,  and  shall  also  have  a  lien  on  the  lot 
or  lots  of  land  necessarily  connected  therewith,  to  secure  payment  for  labor 
done,  lumber,  material,  machinery  or  fixtures  and  tools  furnished  for  con- 
structioQ  or  repairs.  [Amendment  March  28;  June  30, 1885  ;  19  Leg.  p.  63 ; 
Const.  Art.  16,  §  37;  Act  Aug.  7,  1876;  15  Leg.  p.  91.] 

The  original  article  of  the  Revised  Statutes  reads  as  follows : 

Art.  8164.  Any  person  or  firm,  lumber  dealer,  artisan  or  mechanic,  who  may  labor  or  fur- 
nish material,  machinery,  fixtures  and  tools  to  erect  any  house  or  improvement,  or  to  repair 
any  building  or  improvement  whatever,  shall  have  a  lien  on  such  house,  building,  fixture  or 
improvements,  and  shall  also  have  a  lien  on  the  lot  or  lots  or  land  necessarily  connected  there- 
with, to  secure  payment  for  labor  done,  lumber,  material,  machinery  or  fixtures  aud  tools 
famished  for  construction  or  repairs. 

(1)  A  corporation  may  acquire  a  lien  in  the  same  manner  as  an  individual.  Fagan  v.  Boyle 
loeMach.  Oo.,65T.324. 

(2)  The  lien  exists  when  the  sale  and  delivery  of  the  materials  were  made  without  the 
UmiU  of  this  state.    Fagan  v.  Boyle  Ice  Mach.  Co.,  65  T.  324. 

Abt.  3165.  Time  when  lien  is  to  be  filed.  In  order  to  fix  and  se- 
care  the  lien  herein  provided  for,  it  shall  be  the  duty  of  every  original  con- 
tractor, within  four  months,  and  every  journeyman,  day  laborer  or  other  per- 
son seeking  to  obtain  the  benefit  of  the  provisions  of  this  article,  within  thirty 
days  after  the  indebtedness  shall  have  accrued,  to  file  his  pr  their  contract  in 
the  office  of  the  county  clerk  of  the  county  in  which  such  propeity  is  situated 
and  cause  the  same  to  be  recorded  in  a  book  to  be  kept  by  the  county  clerk 
for  that  puipose;  provided^  that  if  such  journeyman,  day  laborer  or  other 
person  have  no  written  contract,  it  shall  be  sufficient  for  them  to  file  an  item- 
ized accoant  of  their  claim,  supported  by  affidavit  showing  that  the  account  is 
just  and  correct,  and  that  all  just  and  lawful  offsets,  payments  and  credits 
have  been  allowed.  [Amendment  March  28;  June  30,  1885  ;  19  Leg.  p.  63; 
Act  Aug.  7,  1876;  15  Leg.  p.  91.] 

2)  The  original  article  of  the  Bevised  Statutes  reads  as  follows: 
RT.  8165.  In  order  to  fix  and  secure  the  lien  herein  provided  for,  the  person  or  firm, 
contractor,  mechanic,  laborer,  artisan  or  lumber  dealer  furnishing  material  shall  have  tlie 
right  at  any  time,  within  six  months  .after  such  debt  becomes  due,  to  file  his  contract  in  the 
office  of  the  county  clerk  of  the  county  in  which  such  property  Is  situated,  and  cause  the 
tame  to  be  recorded  In  a  book  to  be  kept  by  the  county  clerk  for  that  purpose. 

(2)  A  record  of  the  contract  within  the  time  prescribed  by  statute  is  essential  in  order  to 
secure  a  lien.  Cameron  v.  Marshall,  66  T.  7.  The  record  may  be  made  In  a  book  in  which 
mortffases  are  also  recorded.    Quinn  v.  Logan,  67  T.  600. 

(3)  A  lien  may  be  fixed  and  secured  after  the  appointment  of  a  receiver  for  the  debtor. 
Fignn  V.  Boyle  Ice  Mach.  Co.,  65  T.  824.    * 

(4)  When  a  mechanic's  lien  has  attached,  the  taidng  of  a  negotiable  security  for  the  debt 
ms  not  of  itself  operate  as  a  release  of  the  lien.    Pope  v.  Graham,  44  T.  196. 

95 


Digitized  by 


GoogI( 


T,  61,  Ch.  2.]  LIENS — MECHANICS,  CONTBACTORS,  ETC.  3166-3168* 

(5)  Oonstruinfi[  Section  1,  of  the  Act  of  Nov.  17, 1871;  P.  D.  7112,  which  is  substantially 
the  same  as  Art.  3165,  it  was  held  by  the  court  of  appeals  that  the  lien  will  not  bind  the  prop- 
erty in  the  hands  of  a  bona  fide  purchaser  for  yalue,  without  notice  of  such  lien  upon  it,  al- 
though the  property  was  purchased  within  the  Ume  limited  for  filing  the  lien.  Odum  t. 
Loomis,  1  App.  0.  0.  §  524;  and  see  Mundine  T.  Berwio,  62  T.  341. 

^6^  The  written  contract  to  be  recorded  as  provided  in  this  article  is  the  one  by  vlrtne  of 
whicn  the  material  was  furnished,  and  not  any  subsequent  contract  relating  to  the  same  mat- 
ter.   Lyon  V.  Ozee,  66  T.  95;  but  see  Mundine  v.  Berwin,  62  T.  341. 

Art.  8166.  When  contract  is  verbal;  affidavit  filed.  If  there  be 
no  written  conti^Jict,  it  siiall  be  the  duty  of  the  pei'bon  seeking  to  obtain  the 
benefits  of  the  provisions  of  this  act  to  deliver  to  the  clerk  of  the  county 
court  a  sworn  account  of  the  demand  due  him  or  them  after  all  just  credits 
have  been  given,  to  be  filed  and  recorded  as  provided  for  in  written  contracts^ 
the  following  form  will  be  sufficient  to  fix  the  lieu  contemphited  in  this  ailicle: 
Thk  State  of  Texas,  > 

County.  >  A.  B.  affiant  makes  oath  and  says:  that  the  an- 
nexed is  a  time  and  correct  account  of  the  labor  performed  (or  material  fur- 
nished) by  him  to  and  for  C.  D.  of  said  county,  and  the  prices  thereof  as  set 
forth  in  the  account  hereto  annexed  are  just  and  reasonable,  and  the  same  is 
unpaid;  that  said  labor  was  performed,  (or  material  was  furnished  or  both)  for 
said  C.  D.  at  the  time  in  said  account  mentioned,  under  and  by  virtue  of  a 
contract  between  affiant  and  C.  D. ;  and  affiant  further  makes  oath  and  says, 
that  said  C.  D.  was,  at  the  time  said  contract  was  made  or  entered  into,  and 
said  labor  was  performed  (or  materials  furnished)  the  owner  of  the  house  or 
premises,  and  that  said  house  (or  improvements)  is  situated,  or  ui>on  a  cer- 
tain lot  or  tract  of  land  owned  by  said  C.  D.  (here  describe  the  premises) 
and  this  affiant  claims  a  lien  on  the  premises;  provided^  the  affidavit  shall  not 
be  held  insufficient  if  it  substantially  complies  with  the  above  form.  [Amend* 
ment  March  28;  June  80,  1885;  19  Leg.  p.  63.1 

The  original  aiticle  of  the  Revised  Statutes  reads  as  follows: 

Art.  8166.  If  the  contract,  order  or  agreenoient  be  verbal,  a  duplicate  copy  of  the  bill  of 
particulars  shall  be  made  under  oath,  one  to  be  delivei'ed  to  the  clerk,  to  be  filed  snd  recorded 
as  provided  for  written  contracts,  and  the  other  to  be  furnished  to  the  party  owing  the  debt. 

It  has  been  held  that  the  failure  to  record  a  bill  of  particulnrs  as  required  in  this  article  de- 
feated the  lien.  Lyon  v.  Ozee,  66  T.  95.  As  to  failure  to  deliver  a  copy  to  the  debtor,  see 
Oniespie  v.  Remington,  66  T.  108. 

(1)  An  account  with  an  accompanying  affidavit,  as  required  by  the  statute,  with  a  cer- 
tificate of  the  proper  officer  that  it  was  sworn  to,  and  of  its  filing  and  registration,  is  admissi- 
ble in  evidence;  the  certificate  of  the  officer  being  fn-ima  fade  evidence  of  the  facts  it  recites. 
Stuart  V.  Broome,  69  T.  466. 

(2)  It  is  not  necessarythat  the  terms  of  the  verbal  contract  should  be  set  out  with  the  bill 
of  particulars.    Pool  v.  Wedemeyer,  66  T.  287. 

(3)  It  is  not  necessary  that  the  account  should  state  a  specific  date  for  each  item,  the  times 
between  which  the  articles  were  delivered  being  stated.  Stuart  v.  Broome,  69  T.  466.  An 
account  filed  and  recorded  read  as  follows;  after  giving  the  date  and  names  of  the  parties,  it 
continued  as  follows :  ^^To  painting  house  of  Mr.  r.  in  and  outside,  two  coats,  $405."  Held, 
that  the  contract  being  for  the  entire  job,  for  a  sum  certain,  the  whole  was  properly  aggre- 
gated in  one  item ;  second,  the  fact  that  the  account  did  not  bear  the  exact  date  when  the 
worlc  was  completed  was  immaterial.  Pool  v.  Wedemeyer,  56  T.  2S7;  Houston  Cotton 
Exchange  v.  Crawley,  8  App.  C.  C.  §  138. 

Art.  3167.     Property  to  be  described.    Both  the  contracts  and  ac 

counts,  when  filed  and  recorded  us  above  provided,  shall  be  accompanied  by  a 

description  of  the  lands,  lots,  bouses  and  improvements  made  against  which 

the  lien  is  claimed.     [Act  Aug.  7,  1876  ;  15  Leg.  p.  91.] 

(1)  It  is  not  necessary  that  the  interest  or  title  of  the  debtor  in  the  property  should  be  set 
out  in  the  statement.    Gillespie  v.  Remington,  66  T.  108. 

(2)  A  description  which  would  be  adequate  in  a  conveyance  is  sufficient.  Swope  v.  Stantz- 
enber^er,  60  T.  387.  A  description  which  can  be  rendered  certain  br  the  references  in  it  is 
sufficient.    Stuart  v.  Broome,  69  T.  466;  Gillespie  v.  Reminj^^on,  66  T."l08. 

(3)  A  claim  of  a  lieu  on  one  of  two  lots  is  void  for  uncertainty.    Lyon  v.  Logan,  66  T.  67. 

Art.  3168.  DUigr^nce*  When  such  contract  or  account  is  filed  and  re- 
corded, it  shall  be  deemed  sufficient  diligence  to  secure  the  lien  herein 
provided.     [Act  Aug.  7,  1876;  15  Leg.  p.  91.] 
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Art,  3169.  Iiien  In  conntry.  The  lien  herein  provided,  if  against  land 
in  the  country,  shall  extend  to  and  include  fifty  acres,  upon  which  such  labor 
has  been  performed  or  upon  which  the  houses  or  improvements  are  situated. 
[Act  Aug.  7,  1876;   15  Leg.  p.  91.] 

Art.  3170.  liien  in  city  or  town.  If  in  a  city,  town  or  village,  it  shall 
extend  to  or  include  such  lot  or  lots  upon  which  such  houses,  fixtures  or  im- 
provements are  situated,  or  upon  which  such  labor  was  performed.  [Act 
Aug.  7,  1876;  15  Leg.  p.  91.] 

Art.  3171.  Prior  liens  affected^  how.  The  lien  herein  provided  for 
shall  attach  to  the  buildingn,  erectiops,  or  improvements  for  which  they  were 
furnished,  or  the  work  was  done,  in  preference  to  any  prior  lien  or  incum- 
brance, or  mortgage  upon  the  land,  upon  which  8«iid  buildings,  erections, 
improvements  or  machinery  have  been  put  or  labor  performed,  and  the  person 
enforcing  the  same  may  have  such  building,  erection  or  improvement  sold  sep- 
arately;  provided  any  lien,  incumbrance  or  mortgage  exisCing  on  the  land  or 
improvements  at  the  time  of  the  accrual  of  the  lien  herein  provided  for  shall 
not  be  affected  thereby.  [Amendment  March  28;  June  80,  1885;  19 
Leg.  p.  63.] 

The  repealed  Art.  reads  as  follows : 

Art.  3171.  The  lien  herein  provided  for  labor  performed  or  material  famished  shall  ex- 
tend to  the  land  designated,  and  the  person  enforcing  the  same  may  have  the  lot  or  lots  and 
improvements  sold  together,  or  he  may  have  the  improvements  sold  only. 

(1)  Under  this  article  it  was  held  that  a  lien  once  Axed  on  land  and  the  building  thereon,  is 
not  affected  by  the  subsequent  destruction  of  the  building.    Stuart  v.  Broome,  59  T.  466. 

Art.  3172.  Purchaser  to  be  placed  in  possession.  When  the  ira- 
proyeuients  are  sold  separately,  the  purchaser  shall  be  by  the  officer  making 
the  sale  placed  in  possession  thereof ,  and  he  shall  have  the  right  to  remove 
the  same  within  a  reasonable  time  from  date  of  purchase.  [Act  Aug.  7, 
1876;  15  Leg.  p.  91.] 

Art.  3173.  Sale  most  be  npon  a  Jndgrment  foreclosing^  lien; 
Every  sale  most  be  upon  judgment  rendered  by  some  couit  of  conipetent 
jnrisdictiony  foreclosing  such  Hen,  and  ordering  sale  of  such  property. 
[Amendment  March  28;  June  30,  1885;   19  Leg.  p.  63.] 

The  only  change  made  by  the  amendment  is  the  adding  a  comma  after  <*jnriBdictioii^'  and 
also  after 'aien.'* 

0)  The  cootraetor  is  a  necessary  party  to  a  snit  a^nst  the  owner  by  workmen,  etc.,  to 
enforce  his  lien.    Thomas  v.  Ownby,  1  App.  C.  C.  f  1212. 

(2)  When  judgment  is  rendered  afi^ainsc  a  defendant  cited  by  publication,  the  fee  allowed 
the  attorney  appointed  to  defend  the  absent  defendant  may  be  taxed  in  a  bill  of  costs,  and 
satisfied  out  of  the  proceeds  of  the  sale  of  the  property  on  which  the  lien  is  enforced.  Bead 
V.  Gillespie,  64  T.  42. 

Art.  8174.  liiems  upon  fhe  homestead.  But  when  lumber  or  ma- 
terial is  furnished,  labor  performed,  erection  or  repairs  made  upon  a  home- 
steady  to  fix  a  Hen  npon  the  same,  it  shall  be  the  duty  of  persons,  mechanics, 
artisans,  lumber  dealers  and  laborers,  who  shall  perform  any  labor  or  furnish 
any  material  upon  or  about  the  construction  of  any  improvement  or  repairs 
upon  a  homestead,  to  make  and  enter  into  a  contract  in  writing,  setting  forth 
•the  terms  of  said  contract,  which  said  contract  in  writing  shall  be  signed  by 
the  husband  and  wife  and  acknowledged  by  her,  as  required  in  making  a  sale 
of  the  homestead  at  the  time  when  such  improvements  or  repairs  are  to  be 
made,  or  material  furnished,  or  labor  performed,  and  all  such  contracts  shall 
be  recorded  in  the  county  clerk's  office,  in  the  county  where  such  improve- 
ments are  being  made  or  laud  situated.  [Const.  Art.  16,  §  50;  Act  Aug.  7, 
1876;  15  Leg.  p.  91.] 

(1)  The  contract  in  order  to  secure  a  lien  must  be  in  writing.  Huff  v.  Clark,  59  T.  347. 
If  the  contract  is  for  material,  it  mast  be  executed  before  the  purchase.  Lyon  t.  Ozee, 
66  T.  95. 
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(2)  An  express  agpreement  in  a  mechanic's  contract,  that  he  shall  have  a  lien  upon  the 
homestead  as  provided  by  law,  will  not  create  a  lien  until  all  the  requirements  of  the  statute 
have  been  complied  with.    Cameron  v.  Marshall,  65  T.  7. 

Art,  3175.  In  favor  of  whom.  The  lien  and  contract  mentioned  in 
the  preceding  article  shall  inure  to  the  benefit  of  mechanics,  artisans,  laborers 
and  lumber  dealers  and  other  matei*ial  men  who  shall  have  built,  erected,  re- 
paired, improved  or  furnished  material  for  a  homestead.  [Act  Aug.  7,  1876; 
15  Leg.  p.  91.] 

Art.  3176.  Notice  to  the  owner  to  be  griven,  when.  Every  per- 
son, except  the  original  contractor  who  may  wish  to  avail  himself  of  the  benefit 
of  the  provisions  of  this  act,  shall  give  ten  days  notice  in  writing  before  the 
filing  of  the  lien,  as  herein  required,  to  the  owner,  owners  or  agent  or  either 
of  them  that  he  holds  a  claim  against  such  building  or  improvements,  setting 
forth  the  amount  and  from  whom  the  same  is  due  ;  and  thereafter  said  owner, 
owners  or  agent  shall  be  authorized  to  retain  in  his  hands  the  amount  claimed 
until  the  same  has  been  settled  or  determined  not  to  be  due.  [Amendment 
March  28;  June  30,  1885  ;  19  Leg.  p.  63.] 

(1)  The  original  article  of  the  Revised  Statutes  reads  as  follows : 

Art.  3176.  Every  mechanic,  workman  or  otlier  person  doing  and  performing  any  work  or 
furnishing  any  materials  toward  the  erection,  construction  or  completion  of  any  building 
erected  or  improvement  made  under  a  contract  between  the  owner  of  said  buUdings  or  other 
improvement  and  the  original  contractor,  whose  demand  for  work  and  labor  performed,  or 
material  furnished  toward  the  completion  of  said  building  or  improvement  has  not  been  paid, 
mav  deliver  to  the  owner  of  said  buUding  or  improvement  an  attested  account  of  the  amount 
ana  value  of  said  labor  or  materials  thus  furnished  and  remaining  unpaid,  and  thereupon  the 
owner  shall  retain  out  of  the  amount  due  suoh  original  contractor,  if  any,  the  amount  of  said 
labor  or  material  furnished  for  the  benefit  of  the  party  performing  the  work  or  furnishing  the 
material. 

Art.  3177.  Diligfence.  A  compliance  with  the  provisions  of  the  pre- 
ceding article  shall  be  considered  sufficient  diligence  to  fix  the  liability  of  the 
owner  of  such  building  or  improvement  for  the  payment  of  such  demand. 
[Act  Aug.  7,  1876;   15  Leg.  p.  91.] 

Art.  3178.  Proceedings  when  lien  Is  filed  by  a  person  other 
than  the  contractor*  lu  all  cases  where  a  lien  shall  be  filed  under  the 
provisions  of  this  act  by  any  person  other  than  a  contractor  it  shall  be  the 
duty  of  the  contractor  to  defend  any  action  brought  thereupon  at  his  own  ex- 
pense, and  during  the  pendency  of  such  action,  the  owner  may  withhold  from 
the  contractors  the  amount  of  money  for  which  such  lien  shall  be  filed,  and  in 
case  of  judgment  against  the  owner  or  his  property  upon  the  lien,  he  shall  be 
entitled  to  deduct  from  any  amount  due  by  him  to  the  contractor,  the  amount 
of  such  judorment  and  costs,  and  if  he  shall  have  settled  with  the  contractor 
in  full,  he  shall  be  entitled  to  recover  back  from  the  contractor  any  amount  so 
paid  by  the  owner  for  which  the  contractor  was  originally  the  party  liable; 
and  all  sub-contractors,  laborers,  and  material  men  shall  have  preference  over 
other  creditors,  of  the  principal  contractor  to  the  extent  of  all  money  due 
them  from  the  original  contractor  on  account  of  labor  done  or  material  fur- 
nished, and  the  money  due  said  original  contractor  from  the  person  owning  or 
having  the  improvemements  made  shall  not  be  garnished  by  other  creditors  to 
the  prejudice  of  said  sub-contractors,  laborers  or  material  men.  [Amend- 
ment March  28  ;  June  30,  1885;  19  Leg.  p.  63.] 

(1)  Tiie  original  article  of  the  Revised  Statutes  reads  as  follows : 

Art.  3178.  Wiienever  any  such  account  shall  be  placed  in  the  hands  of  such  owner  or  his 
authorized  agent,  it  shall  be  the  duty  of  such  owner  or  his  agent  to  furnish  his  contractor  with 
a  true  copy  of  said  attested  account;  and  if  said  contractor  shall  not,  within  ten  days  after 
the  receipt  of  said  copy  of  attested  account,  give  the  owner  written  notice  that  he  intends  to 
dispute  said  claim,  he  shall  be  considered  as  asseuting  to  the  demand,  which  shall  be  paid  by 
the  owner  when  it  becomes  due. 
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Abt.  3179.  All  liens  to  be  paid  pro  rata.  The  liens  for  work  and 
labor  done  or  things  furnished,  as  specified  in  this  act,  shall  be  upon  an  equal 
footiug»  without  reference  to  the  date  of  filing  the  account  or  lien,  and  in  all 
cases  where  a  sale  shall  be  ordered,  and  the  property  sold,  which  may  be 
described  in  any  account  or  lien,  the  proceeds  arising  from  such  sale,  if  not 
sufficient  to  discharge  all  the  liens  against  the  same,  without  reference  to  the 
date  of  filing  the  account  or  lien,  shall  be  paid  pro  rata  on  the  respective 
liens;  provided^  such  accounts  or  liens  shall  have  been  filed  and  suit  brought 
as  provided  by  this  act;  provided^  in  no  case  shall  the  owner  be  compelled  to 
pay  a  greater  sum  for  or  on  account  of  labor  performed,  or  material,  ma- 
cbioery,  fixtures  and  tools  furnished,  as  provided  in  article  3164,  than  the 
price  or  sum  stipulated  in  the  original  contract  between  such  owner  and  the 
original  contractor  for  such  house,  building,  fixtures,  improvements  or  repairs. 
[Amendment  March  28;  Jund  30,  1885;  19  Leg.  p.  63.] 

(1)  The  original  article  of  the  Bevised  Statutes  reads  as  foUows: 

Art.  3179.  If  said  contractor  shaU  dispute  the  claim  of  his  ioumeyman  or  other  person, 
for  work  and  labor  performed  or  material  f urnished,  as  provided  for  in  the  preceding  article, 
thensQch  owner  shall  withhold  the  amount  of  said  demand  untU  the  matter  is  adjusted  be- 
tween the  parties  by  agreement,  arbitration,  suit  or  otherwise,  when  he  shall  p'ay  over  the 
amount  to  the  party  entitled  to  receive  the  same. 

Art.  dl79a.    Railroads — Laborers'  lien. 

§  1.  Who  Mat  Hayb  Liens.  All  mechanics,  laborers,  and  operatives,  who 
may  have  performed  labor,  or  worked  with  tools,  teams,  or  otherwise,  in  the 
construction,  operation,  or  repair  of  any  railroad,  locomotive,  car,  or  other 
equipment  of  a  railroad,  and  to  whom  wages  are  due  or  owing  for  such  work, 
or  for  the  work  of  tools  or  teams  thus  employed,  or  for  work  otherwise  per- 
formed, shall  hereafter  have  a  lien  prior  to  all  others  upon  such  railrokd  and 
its  equipments  for  the  amount  due  him  for  personal  services,  or  for  the  use  of 
tools  or  teams.     [Amendment  March  10;  July  4,  1887 ;  20  Leg.  p.  17.] 

The  repealed  section  ol  the  original  act  of  February,  1879,  reads  as  follows : 
All  mechanics,  laborers  and  operatives  who  may  have  performed  labor  In  the  construction 
or  repair  of  any  raUrond,  locomotive,  car  or  other  equipment  to  a  railroad,  or  who  may 
have  performed  labor  in  the  operating  of  a  railroad,  and  to  whom  wages  are  due  or  owing, 
shall  hereafter  have  a  lien  prior  to  aU  others  upon  such  railroad  and  its  equipments  for  such 
wages  as  are  unpaid.    [Act  Feb.  18. 1879 ;  16  Leg.  p.  8.] 

(1)  Under  this  article  it  was  held  that  the  claimant  was  not  entitled  to  a  lien  for  labor 
performed  by  his  teams  or  servant.    T.  &  St.  L.  R.  R.  Co.  v.  Allen,  1  App.  O.  O.  §  572. 

§  2.    Iden  on  road  and  equipments  foreclosed,  how.    lu  all 

suits  for  wages  due  by  a  railroad  company  for  such  labor  as  heretofore  men- 
tioned, apon  proof  being  satisfactorily  made  that  such  labor  had  been 
performed,  either  at  the  instance  of  said  company,  a  contractor  or  sub- 
contractor, or  agent  of  said  company,  and  that  such  wages  are  due,  and  the 
lien  given  by  this  act  is  sought  to  be  enforced,  it  shall  be  the  duty  of  the  court 
having  jurisdiction  to  try  the  same,  to  render  judgment  for  the  amount  of 
wages  found  to  be  due,  and  to  adjudge  and  order  said  railroad  and  equip- 
ments, or  so  much  thereof  as  may  be  necessary,  to  be  sold  to  satisfy  said 
judgment.  In  all  suits  of  this  kind  it  shall  not  be  necessary  for  the  plaintiff 
to  make  other  lien  holders  defendants  thereto,  but  such  lien  holders  may  in- 
tervene and  become  parties  thereto  and  have  their  respective  rights  adjusted 
and  determined  by  the  court.     [Act  Feb.  18,  1879;  16  Leg.  p.  8.] 

§  3.  Connty  in  which  suit  may  be  brought.  Suits  by  mechanics, 
laborers  and  operatives,  for  their  wages  due  by  railroad  companies,  may  be 
instituted  and  prosecuted  in  any  county  in  this  state  where  such  labor  was  per- 
ff>rmed,  or  in  which  the  cause  of  action  or  part  thereof  accrued,  or  in  the 
eounty  in  which  the  principal  office  of  such  railroad  company  is  situated,  and 
in  all  such  suits  service  of  process  may  be  made  in  the  manner  now  required 
by  law.     [Act  Feb.  18,  1879;  16  Leg.  p.  8.] 
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3180,  3181- 


''^^. 


§  4.  liien  ceases  to  be  operative,  when.  The  lieu  created  by  this  act 
shall  cease  to  be  operative  in  twelve  months  after  the  creation  of  the  lieu,  if 
no  steps  be  sooner  taken  to  enforce  it,     [Act  Feb.  18,  1879;   16  Leg.  p.  8.] 

§  5.  Act  takes  immediate  effect.  It  being  important  that  the  bene- 
fits of  this  act  be  realized  at  once,  because  the  parties  to  be  benefitted  by  this 
act  have  no  adequate  protection  under  existing  law,  creates  such  impei*ative 
public  necessity  and  an  emergency  as  requires  that  it  be  of  force  and  effect 
upon  its  passage,  and  it  is  so  enacted.  [Act  Feb.  18,  1879;  16  Leg.  p.  8.] 
"^^  "*  §  6.  Conflicting  laws  repealed.  All  laws  and  parts  of  laws  in  conflict 
with  the  provisions  of  this  act  be  and  the  same  are  hereby  repealed.  [Act 
Feb.  18,1879;  16  Leg.  p.  8.] 

(1)  The  foreman  or  superintendent  of  a  company  of  laborers  U  within  the  meaning  of  the 
statute,  and  entitled  to  a  lien  for  his  services.  T.  <fe  St.  L.  R.  R.  Co.  v.  Allen,  1  App. 
C.  C.  §  569. 

(2)  The  laborers  ander  a  sub- contractor  are  entitled  to  the  lien.  A.  &  N.  W.  Ry.  Co.  v. 
Daniels,  62  T.  70. 

(3)  The  lien  is  confined  to  the  roadbed  and  its  equipments,  and  does  not  include  the  mov- 
able property  not  part  of  the  equipments  of  the  road.  T.  &  St.  L.  R.  R.  Co.  v.  Alien,  1  App. 
C.  C.  §  672! 

^4)  The  jurisdiction  of  the  court  in  cases  under  this  statute  is  determined  by  the  amount 
of  the  debt  and  not  by  the  value  of  the  property  upon  which  the  Hen  is  sought  to  be  enforced. 
T.  &  St.  L.  R.  R.  Co.  V.  Allen,  1  App.  C.  C.  §  668.    See,  post,  Art.  31906  (31). 

(6)  Time  checks  for  labor  on  a  railroad  done  for  a  contractor,  and  accounts  for  wages,  are 
assignable,  and  carry  the  lien  with  them.  T.  &  P.  R.  R.  Co.  v.  McMuUen,  1  App.  C.  C.  §  160; 
T.  &  St.  L.  R.  R.  Co.  V.  Allen,  1  App.  C.  C.  §  670;  A.  &  N.  W.  R.  R.  Co.  v.  Rucker,  69  T.  587; 
A.  A;  N.  W.  R.  R.  Co.  v.  Daniels,  62  T.  70. 

(6)  Mechanics,  etc.,  may  maintain  an  action  directly  against  the  company  to  enforce  the 
statutory  lien  for  work  done  by  them  under  a  sub-contractor.  A.  &  N.  W.  R.  R.  Co.  v. 
Daniels^  62  T.  70/ 

(7)  In  an  action  against  a  railway  company  in  favor  of  an  assignee,  of  claims  ^inst  a 
sub-contractor,  the  contractor  and  sub-contractor  are  necessary  parties.  A.  &  N.  W.  R.  R. 
Co.  V.  Rucker,  69  T.  687. 

(8)  An  account  of  a  laborer  is  not  an  open  account  within  the  meaning  of  article  2366. 
A.  &  N.  W.  R.  R.  Co.  V.  Daniels,  62  T.  70. 


CH.  3.— LIENS  ON  DOMESTIC  VESSELS. 


Art. 

3180.    Liens  on  vessels,  when. 


Art. 

3181.    Not  to  affect  law  of  lien  for  seamen^s 
wages. 


Art.  3180.  liien  on  vessels,  vrhen*  Every  person  who  may  furnish 
supplies  or  materials,  or  do  repaira  or  labor,  for  or  on  account  of  any  domes- 
tic vessel,  owned  in  whole  or  in  part  in  this  state,  shall  have  a  lien  on  such 
vessel,  her  tackle,  apparel,  furniture  and  freight  money,  for  the  security  and 
payment  of  the  same.     [Act  Feb.  3,  1848;  2  Leg.  p.  97  ;  P.  D.  4600.] 

Art.  3181.  Not  to  affect  seamen's  wages.  The  provisions  of  the 
preceding  article  shall  not  be  construed  to  alter  or  affect  in  any  way  the  gen- 
eral law  regulating  the  liens  of  seamen  on  foreign  vessels.  [Act  Feb.  3, 1848 ; 
2  Leg.  p.  97;  P.  D.  4601.] 
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3182-3188. 


CH.  4.  — OTHER  LIENS. 


Art. 
31i>2. 

3183. 
3184. 

3185. 
31S6. 


Lien  in  favor  of  hotels  and  boarding 

houses. 
Lieu  of  livenr  stable  keepers. 
Mechanic   may  retain   possession   of 

article  repaired,  when. 
Where  no  price  is  agreed  npon. 
When  proi)erty  may  be  sold  for  charges. 


Art. 

3187. 

3188. 
3189. 

3190. 
3190a. 


Where  owner  lives  out  of  the  state,  or 

residence  is  unknown. 
Balance,  how  disposed  of. 
What  is  to  be  done  finally  with  the 

balance. 
Other  liens  and  contracts  not  affected. 
Reservations  of  title  to  be  recorded. 


31906.  Chattel  moitgages. 


Art.  3182.  In  favor  of  hotels  and  boarding  houses.  Proprietors 
of  hotels  and  boarding  houses  shall  have  a  special  lieu  upou  all  property  or 
baggage  deposited  with  them  for  the  amount  of  the  charges  against  them  or 
their  owners,  if  guests  at  such  hotel  and  boarding  house.  [Act  May  2,  1874; 
U  Leg.  p.  200;  P.  D.  7116/.] 

Art.  3183.  Of  livery  stable  keepers.  Proprietors  of  livery  or  pub- 
lic stables  shall  have  a  special  lien  upon  all  animals  placed  with  them 
for  feed,  cai*e  and  attention,  as  also  upon  such  carriages,  buggies,  or  other 
vehiqles  as  may  have  been  placed  in  their  care,  for  the  amount  of  the  charges 
against  the  same.     [Act  May  2,  1874;  14  Leg.  p.  200;  P.  D.  7116/.] 

Art.  3184.  Mechanics  may  retain  article  repaired^  when. 
Whenever  any  article,  implement,  utensil  or  vehicle  shall  be  repaired  with 
labor  and  material,  or  with  labor  and  without  furnishing  material,  by  any  car- 
penter, mechanic,  artisan  or  other  workman  in  this  state,  such  carpenter,  me- 
chanic, artisan  or  other  workman  is  authorized  to  retain  possession  of  said 
article,  implement^  utensil  or  vehicle  until  the  amount  due  on  same  for  re- 
pairing by  contract  shall  be  fully  paid  off  and  disctiarged.  [Act  April  7, 
1874;  14  Leg.  p.  68;  P.  D.  7116a.] 

Art.  3185.  Where  no  price  is  agrreed  npon.  In  case  no  amount  is 
agreed  upon  by  contract,  then  said  carpenter,  mechanic,  artisan  or  other  work- 
man shall  retain  possession  of  such  article,  implement,  utensil  or  vehicle,  until 
all  reasonable,  customary  and  usual  compensation  shall  be  paid  in  full.  [Act 
April  7,  1874;   14  Leg.  p.  68 ;  P.  D.  7116a.] 

Art.  3186.  When  property  may  be  sold  for  charges.  When  pos- 
session of  any  of  the  property  embraced  in  the  four  preceding  articles  has 
continued  for  sixty  days  after  the  charges  accrue,  and  the  charges  so  due  have 
not  been  paid,  it  shall  be  the  duty  of  the  persons  so  holding  said  property  to 
notify  the  owner,  if  in  the  state  and  his  residence  be  known,  to  come  forward 
and  pay  the  charges  due,  and  on  his  failure  within  ten  days  after  such  notice 
has  been  given  him  to  pay  said  charges  the  persons  so  holding  said  property, 
after  twenty  days*  notice,  are  authorized  to  sell  said  property  at  public  sale 
and  apply  the  proceeds  to  the  payment  of  said  charges,  and  shall  pay  over 
the  balance  to  the  person  entitled  to  the  same. 

Art.  3187.  Non-resident,  or  residence  is  unknown.  If  the 
owner's  residence  is  beyond  the  state  or  is  unknown,  the  person  holding  said 
property  shall  not  be  required  to  give  the  ten  days'  notice  mentioned  m  the 
preceding  article  before  proceeding  to  sell. 

Art.  3188.  Balance,  how  disposed  of.  If  the  person  who  is  legally 
entitled  to  receive  the  balance  mentioned  in  this  chapter  is  not  known,  or  has 
removed  from  the  state  or  from  the  county  in  which  such  repairing  was  done 
or  such  property  was  so  held,  it  shall  be  the  duty  of  the  person  so  holding 
said  property  to  pay  the  balance  to  the  county  treasurer  of  the  county  in 
which  said  property  is  held,  and  take  bis  receipt  therefor.  [Act  April  7, 
1874;   14  Leg.  p.  68;  P.  D.  7116c.] 
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Art.  3189.  What  is  to  be  done  finally  with  the  balance.  When- 
ever any  balance  mentioned  in  this  chapter  shall  remain  in  the  possession  of 
the  county  treasurer  for  the  period  of  two  years  unclaimed  by  the  party  legally 
entitled  to  the  same,  such  balance  shall  become  a  part  of  the  county  fund 
of  the  county  in  which  the  property  was  so  sold,  and  shall  be  applied  as  any 
other  county  fund  or  money  of  such  county  is  applied  or  used.  [Act  April 
7,  1874;   14  Leg.  p.  68;  P.  D.  7116d.] 

Art.  3190.  Otiber  liens  and  contracts  not  affected.  Nothing  in 
this  title  shall  be  construed  or  considered  as  in  any  manner  impairing  or 
affecting  the  right  of  parties  to  create  liens  by  special  conti*act  or  agreement, 
nor  shall  it  in  any  manner  affect  or  impair  other  liens  arising  at  common  law  or 
in  equity,  or  by  any  statute  of  this  state,  or  any  other  lien  not  treated  of  under 
this  title.  * 

(1)  An  attorney  has  a  general  lien  for  his  professional  dues,  upon  the  papers  of  his  client 
in  his  hands  and  collected.  Able  t.  Lee,  6  T.  427:  Fowler  v.  Morrell,  8T.153;  Casey  v. 
March,  30  T.  180;  Whittaker  v.  Clarlc,  33  T.  647;  Randolph  v.  Randolph,  34  T.  181. 

Abt.  3190a.  Reservations  of  title  must  be  recorded,  when.    All 

reservations  of  the  title  to,  or  property  in  chattels  as  security  for  the  pur- 
chase money  thereof,  shall  be  held  to  be  chattel  mortgages,  and  shall,  when 
possession  is  delivered  to  the  vendee,  be  void  as  to  creditors  and  bona  fide 
purchasers,  unless  such  reservations  be  in  writing  and  registered  as  required 
of  chattel  mortgages ;  provided^  that  nothing  in  this  act  shall  be  construed  to 
contravene  the  landlord  and  tenantsact.  [Act  March  31,  1885 ;  19  Leg* 
p.  76.] 

(1)  An  instrument  was  executed  hy  the  owner  of  j^oods,  purporting  to  ^'bargain  sell  and 
eonflrm''  the  property  to  another,  who  paid  therefor  $800  cash,  executed  a  note  for  deferred 
payment  and  went  into  possession.  It  recited  that  the  instrument  should  remain  in  fuU  force 
and  effect,  if  the  balance  of  the  purchase  money  was  paid,  if  not  paid,  then  the  malcer  of  the 
instrument  reserved  the  right  to  repossess  himself  of  the  goods  and  dispose  of  the  same  and 
<'then  the  above  conveyance  shall  be  henceforth  nuU  and  void."    Held : 

a.  The  title  passed  to  be  divested  by  the  seller,  by  sale,  in  the  event  of  non-payment  of  the 
note. 

b.  If  such  an  Instmrnent  is  not  recorded,  the  seller  can  assert  no  right  to  the  goods  *as. 
against  a  creditor  of  the  vendee  who  has  seized  the  same  under  legal  process.  Key  v.  Brown^ 
67  T.  800. 

Art.  31906.    Instruments  intended  to  operate  as  Hens. 

§  1.  Mortgages  on  Personal  Property  Must  be  JIecorded,  When* 
Every  chattel  mortgage,  deed  of  trust  or  other  instrument  of  writing  intended 
to  operate  as  a  mortgage  of,  or  lien  upon  personal  property  which  shall  not  be 
accompanied  by  an  immediate  delivery,  and  be  followed  by  an  actual  and 
continued  change  of  possession  of  the  property  mortgaged  or  pledged  by  such 
instrument,  shall  be  absolutely  void  as  against  the  creditors  of  the  mortgagor 
or  person  making  same,  and  as  against  subsequent  purchasers  and  moilgagees 
or  lienholders  in  good  faith,  unless  such  instrument  or  a  true  copy  thereof 
shall  be  forthwith  deposited  with,  and  filed  in,  the  office  of  the  county  clerk 
of  the  county  where  the  property  shall  then  be  situated,  or  if  the  mortgagor 
or  person  making  the  same  be  a  resident  of  this  state,  then  of  the  county 
of  which  he  shall  at  the  time  be  a  resident.  [Act  April  22,  1879;  16  Leg. 
p.  134.] 

Art.  31905,  §  2.  Endorsements  on  instruments.  Upon  the  receipt 
of  any  such  instrument  the  clerk  shall  endorse  on  the  back  thereof  the  time 
of  receiving  it,  and  shall  file  the  same  in  his  office,  to  be  kept  there  for  the 
inspection  of  all  persons  interested;  provided^  that  if  a  copy  be  presented  to 
the  clerk  for  filing,  instead  of  the  original  instrument,  he  shall  carefully  com- 
pare such  copy  with  the  original,  and  the  same  shall  not  be  so  filed  unless  it  is 
a  true  copy  thereof;  and  a  copy  can  be  filed  only  when  the  original  has  been 
acknowledged.     [Act  April  22,  1879  ;  16  Leg.  p.  134.] 
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Art.  31906,  §  3.  Copies  admissible  in  eiridenee.  A  copy  of  any 
sach  origiual  instrument,  or  of  any  copy  thereof,  so  filed  as  aforesaid,  cer- 
tified to  by  the  clerk  in  whose  office  the  same  shall  have  been  filed,  shall  be 
received  in  evidence  of  the  fact  that  such  instrument  or  copy  was  received 
and  filed  according  to  the  endorsement  of  the  clerk  thereon,  but  of  no  other 
fact.     [Act  April  22,  1879;  16  Leg.  p.  134.] 

Art.  31906,  §  4.  Bllnute  of  instraments,  made  how.  The  county 
clerk  shall  keep  a  hook  in  which  shall  be  entered  a  minute  of  all  such  instru- 
ments, which  shall  be  ruled  off  into  separate  columns,  with  heads  as  follows: 
Time  of  reception,  name  of  mortgagor,  name  of  mortgagee  or  trustee  and 
cestui  que  trusty  date  of  the  instrument,  amount  secured,  when  due,  property 
mortgaged,  and  remarks;  and  the  proper  entry  shall  be  made  under  each  of 
such  heads.  Under  the  head  of  property  mortgaged  it  will  be  sufficient  to 
enter  a  general  description  of  the  property  pledged  and  the  particular  place 
where  located,  and  index  shall  be  kept  in  the  manner  as  required  for  other 
records.     [Act  April  22,  1879;  16  Leg.  p.  134.] 

Abt.  31906,  §  5.  Entry  of  satisfaction,  made  how.  When  the  debt 
secured  by  any  such  instrument  shall  have  been  fully  paid  or  satisfied,  it  sh&U 
be  the  duty  of  the  mortgagee,  his  assignee  or  personal  representatives  to  en- 
ter or  cause  to  be  entered  satisfaction  thereof ;  such  entry  of  satisfaction  shall 
be  made  in  the  book  in  which  the  instrument  is  entered,  which  may  be  done 
under  the  head  of  ^'remarks,"  and  any  instrument  acknowledging  satisfaction 
need  not  be  recorded  at  length,  but  it  shall  be  sufficient  for  the  mortgagee  or 
clerk  to  make  an  appropriate  entry  under  the  head  of  ^'remarks/*  showing 
that  the  same  has  been  paid;  and  if  there  is  a  separate  instrument  acknowl- 
edging satisfaction  it  may  be  filed  with  the  original  instrument  or  copy  thereof, 
and  preserved  therewith  in  the  office  of  the  county  clerk.  [Act  April  22, 
1879;  16  Leg.  p.  134.] 

Art.  31906,  §  6.  On  removal  of  property  without  consent,  debt 
becomes  due.  The  person  making  any  such  instrument  shall  not  remove 
the  property  pledged  from  the  county  nor  otherwise  sell  or  dispose  of  the 
same  without  the  consent  of  the  mortgagee;  and  in  case  of  any  violation  of 
the  provision  of  this  section  the  mortgagee  shall  be  entitled  to  the  possession 
of  the  property,  and  to  have  the  same  then  sold  for  the  payment  of  his  debt, 
whether  the  same  has  become  due  or  not.  [Act  April  22,  1879;  16  Leg. 
p.  134.] 

Art.  31906,  §  7.  Chattel  mortgagres  sliall  be  filed,  etc.,  but  not 
recorded  at  lengrth.  Chattel  mortgages  and  other  instruments  intended 
to  operate  as  moitgages  of,  or  liens  upon,  personal  property,  shall  not  here- 
after be  recorded  at  length  as  heretofore  required,  and  when  deposited  and 
filed  in  accordance  with  the  provisions  of  this  act  shall  have  the  force  and 
effect  heretofore  given  to  a  full  registration  thereof,  and  all  persons  shall  be 
thereby  charged  with  notice  thereof  and  of  the  rights  of  the  mort- 
gagee, his  assignee  or  representative  thereunder,  but  nothing  herein  con- 
tained shall  be  so  construed  as  to  in  any  manner  affect  the  rights  of  any  per- 
son under  any  instrument  heretofore  recorded  as  required  by  law.  [Act' 
April  22,  1879;  16  Leg.  p.  134.] 

Art.  31906,  §  8.  Clerk's  fees.  The  county  clerk  shall  be  entitled  to 
the  sura  of  twenty-five  cents  for  filing  nnd  making  the  entry  as  aforesaid, 
^lien  any  such  instrument  is  deposited  in  his  office,  and  twenty-five  cents  for 
entering  satisfaction  thereof  as  herein  required.  [Act  April  22,  1879;  16 
Leg.  p.  134.] 

103 


Digitized  by 


GoogI( 


T.  61,  Ch.  4.]  LIENS— OTHEB  LIEN8.  31906. 

Art.  31906,  §  9.  Incoiisistent  laws  repealed.  All  laws  and  parts 
of  laws  iDcoDsistent  with  the  provisions  of  this  act  are  hereby  repealed.  [Act 
April  22,  1879;  16 Leg.  p.  134.] 

(1)  A  Talid  mortgage  cannot  exist  in  the  absence  of  the  consent  of  the  parties  to  the  con- 
tract, nor  is  the  contract  even  with  consent  consummated,  until  the  delivery  of  the  instm- 
meiit,  which  constitutes  its  written  CTidence.    Wallis  v.  Taylor,  67  T.  431. 

(2)  An  indorsement  ^^filed  for  record'*  at  a  certain  date  given,  is  sufficient.  Cook  v. 
Hallsell,  65  T.  1 ;  but,  see  Brothers  v.  LundeU,  60  T.  240. 

(3)  An  assignee  under  a  general  assignment  for  the  benefit  of  creditors  Is  not  a  purchaser 
within  the  meaning  of  this  statute.    Keller  v.  Smalley,  63  T.  512. 

(4^  Under  Sec.  1,  of  this  Act,  a  chattel  mortgage,  not  filed  for  record  as  required  by  kw, 
is  void  as  to  a  creditor  of  the  mortgagor,  althougn  he  had  notice  of  the  instrument.  Q*he 
^^creditor,*'  within  the  meaning  of  the  statute,  is  one  who  has  acquired  rights  by  an  attach- 
ment or  other  process  of  law,  and  not  merely  a  general  creditor  who  has  acquired  no  Interest 
in  the  propeity  mentioned  in  the  mortgage.  Subsequent  purchasers,  and  mortgagees,  and 
other  lien-holders,  in  good  faith,  stand  on  the  same  footing.  One  who  purchases  at  a  volun- 
tary sale  from  his  debtor,  and  pays  no  money,  but  credits  the  amount  of  the  consideration  on 
a  pre-existing  debt,  is  not  a  bona  fide  purchaser  for  value.  Overstreet  v.  Manning,  67  T.  657; 
Brothers  v.  Mundell,  60  T.  240;  Keller  v.  Smalley,  63  T.  512. 

(5)  A  creditor  of  the  mortgagor  may  levy  upon,  under  execution,  and  sell  his  interest  in 
the  mortgaged  chattel  property.  The  purchaser  would  buy  subject  to  the  mortgage  Hen,  and 
the  mortgagee,  if  his  rights  as  lien-holder  are  jeopardized,  may  sequester  the  property  in  a 
suit  against  the  mortgagor  and  purchaser.    Sparks  v.  Pace,  60  T.  298. 

*  (6)  When  the  possession  of  personal  property  which  has  been  mortgaged  is  delivered  to 
the  mortgagee,  or  to  another  for  him,  it  becomes  in  effect  a  pled^,  and  the  rights  of  the  par- 
ties are  to  be  determined  by  the  principles  of  law  applicable  to  pleidges.  Hudson  v.  Wilkin- 
son, 61  T.  606. 

(7)  When  a  tenant  from  month  to  month,  mortgages  personal  property  to  another,  and 
the  rent  due  his  landlord  for  the  month  in  which  the  mortgage  is  executed  has  been  paid, 
and  the  proper^  remains  upon  the  premises,  by  permission  of  the  mortgagee,  from  month  to 
month,  the  lien  of  the  landlord  is  subordinate  to  that  of  the  mortgage,  ll.  B.  £.,  B.  &  B. 
Ass'n  V.  Cochran,  60  T.  620. 

(8)  A  lien  upon  a  personal  chattel  sold  cannot  be  created  by  a  parol  reservation  in  the 
sale,  when  the  property  is  delivered  to  the  purchaser.    Gay  v.  Hardeman,  31  T.  245. 

(9)  One  who  has  in  contemplation  the  purchase  of  property  may,  by  contract,  impose  a 
lien  which  will  be  valid  in  equity,  and  will  attach  as  a  charge  upon  the  particular  property, 
as  soon  as  he  acquii*es  title  thereto.    Tavlor  v.  Huck,  65  T.  sSs. 

(10)  Tender's  lien.  The  vendor^s  lien  upon  land  for  unpaid  purchase  money  exists  by 
operation  of  law,  (Briscoe  v.  Bronaugh,  1  T.  826;  Bobertson  v.  Paul,  16  T.  472;  Brown  v. 
Christie,  35  T.  689;  Malone  v.  Kaufman,  38  T.  454;  White  v.  Downs,  40  T.  225:  Flanagan  v. 
Cushman,  48  T.  244:  Baker  v.  Compion,  52  T.  252;  Rogers  v.  Blum,  56  T.  1;  Joiner  v.  Per- 
kins, 59  T.  300) ;  unless  expressly  waived.  (Cresap  v.  Manor,  63  T.  485;  Joiner  v.  Perkins,  59 
T.  300).  A  lien  reserved  in  the  deed  is  not  waived  by  substituting  for  the  original  note,  a  new 
note  executed  by  the  purchaser  and  another  who  was  under  no  ooligation  originally  to  pay, 
or  by  the  subsequent  execution  of  a  new  note,  or  by  taking  a  deed  of  trust  on  the  same  land, 
unless  there  was  an  intention  not  to  rely  on  the  lien,  (Slaughter  v.  Owens,  60  T.  668;  Ellis  v. 
Slngletary,  45  T.  27;  Flanagan  V.  Cushman,  48  T.  241;  Irvin  v.  Gamer,  50  T,  48;  Glaze  v. 
Watson,  55  T.  568;  Varner  v.  Carson,  59  T.  303).  The  Hen  is  not  affected  by  the  fact  that  the 
note  for  the  purchase  money  was,  by  direction  of  the  vendor,  executed  to  a  third  person. 
Joiner  v.  Perkins,  59  T.  300.  A  lender  of  money,  to  discharge  a  vendor's  lien,  is  substituted 
to  the  original  lien  of  the  creditor.  Hicks  v.  MorHs,  57  T.  658;  Wright  v.  H^ffner's  £xc- 
utor9,  57T.  518;  Dillon  v.  Kaufmaq,  58  T.  606;  Warmund  v.  Merritt,  60  T.  24;  Eylar  v. 
Eylar,  60  T.  315;  Wright  v.  Wooters,  46  T.  380. 

(11)  When  the  lien  is  retained  by  an  express  recital  in  the  deed,  (Ransom  v.  Brown,  63  T. 
188 ;  Slaughter  v.  Owens,  60  T.  668 ;  Monroe  v.  Buchanan,  27  T.  241 ;  Peters  v.  Clements.  46  T. 
114;  Baker  v.  Compton,  52  T.  252) ;  or  a  mortgage  or  deed  of  trust  is  taken  contemporaneously 
with  the  deed ;  (Dunlap  v. Wright,  1 1  T.  597 ;  Ballard  v.  Anderson,  18  T.  377 ;  Baker  v.  Clepper, 
26  T.  629 ;  DeBruhl  v.  Maas,  54  T.  464) ;  or  where  the  conveyance  is  by  bond,  conditional  on 
payment,  (Browning  v.  Estes,  3  T.  462;  Estes  v.  Browning,  11  T.  237;  Lander  v.  Kounsaville, 
12  T.  195;  Harris  v.  Catlin,  53  T.  1) ;  the  superior  title  remains  in  the  vendor  so  long  as  he 
holds  the  debt  for  the  unpaid  purchase  money,  and  he  may  rescind  and  recover  the  land, 
(Tom  V.  WoUhoefer,  61 T.  277;  Todd  v.  Caldwell,  10  T.  236;  Edwards  v.  Atkinson,  14  T.  ZT6\ 
Peters  v.  Clements,  46  T.  114;  Masterton  v.  Cohen,  46  T.  520) ;  or  may  sell  the  land,  (Frank- 
lin v.  Tiernan,  56  T.  625) ;  subject  to  adjustment  of  equities,  (Coddington  v.  Wells,  69  T.  49; 
Thomas  v.  Beaton,  25  T.  Sup.  818;  Tadlock  v.  Eccles,  20  T.  784;  Milligan  v.  Ewing,  64  T.  258; 
Cassaday  v.  Frankland,  55  T.  457;  Rogers  v.  Blum,  56  T.  6)  ;  unless  the  right  to  rescind  hss 
been  waived  by  suit  for  purchase  money,  (Heirs  of  Roberts  v.  Lovejoy,  60  T.  253) ;  or  by 
waiver  of  time,  (Heirs  of  Reddin  v.  Smith,  65  T.  26) ;  in  which  case  the  right  would  be 
revived,  when  time  is  made  material  by  a  new  demand,  (Eckhardt  v.  Schlecht,  29  T.  129). 

(12)  The  right  to  rescind  cannot  be  exercised  when  facts  exist  which  make  it  inequitable. 
Milligan  v.  Ewing,  64  T.  258;  Scarborough  v.  Arrant,  25  T.  131;  Thomas  v.  Beaton.  25  T.  Sup. 
321 ;  Coddington  v.  Wells,  59  T.  49.    When  the  vendor  goes  into  equity  to  set  aside  a  sale  he 

104 


Digitized  by 


GoogI( 


T.  61,  Ch.  4.]  LIENS OTHER   LIENS.  31906. 

must  tender  the  purchase  money  already  receiyed,  or  he  will  be  defeated  as  not  offering  to  do 
equity.  Tom  v.  Wollhoffer,  61  T.  277.  The  vendee,  when  sued  for  the  land,  may  tender  the 
money  due,  and  this  will  save  the  forfeiture,  no  matter  how  long  he  may  have  been  in  de- 
faulL    Tom  v.  WoUhoefer,  61 T.  277. 

(13)  When  the  lien  Is  by  operation  of  law,  the  taking  of  a  distinct  and  independent  security 
operates  as  a  waiver,  unless  it  appears  that  the  vendor  also  relied  on  his  lien.  Paricer 
County  V.  Sewell,  24  T.  238;  Brown  v.  Christie,  35  T.  689;  Faver  v.  Koblnson,  46  T.  204; 
Cresap  V.  Manor,  63  T.  485;  Joiner  v.  Perkins,  59  T.  300.  The  lien  follows  the  debt.  Moore  v. 
Kaymond,  15  T.  554;  Murray  v.  Able,  19  T.  213;  Watt  v.  White,  33  T.  421 ;  Glaze  v.  Watson, 
65  T.  663;  Flanagan  v.  Cushman,  48  T.  241 ;  Dlbrell  v.  Smith,  49  T.  475;  Irvln  v.  Gnrner,  50  T. 
66;  Eylar  v.  Eylar,  60  T.  315;  White  v.  Downs,  40  T.  225;  De  Bruhl  v.  Maas,  54  T.  464;  H.  & 
T.  C.  Ky.  Co.  V.  Bremond,  66  T.  159.  And  can  be  enforced  against  a  subsequent  holder  of 
the  land  with  knowledge.  PorterHeld  v.  Taylor,  60  T.  264.  But  who  lost  right  to  redeem  by 
discharging  the  original  debt.  Tom  v.  WoUhoefer,  61 T.  277.  And  the  lien  is  lost  when  the 
action  for  the  debt  is  barred.  Pitschki  v.  Anderson,  49  T.  1;  Bedus  v.  Burnett,  59  T.  576; 
Hale  V.  Baker,  60  T.  217 ;  Perry  v.  Woodson,  61  T.  228 ;  Rindge  v.  Oliphint,  62  T.  682 ;  Ban- 
som  V.  Brown,  63  T.  188.  The  assignee  of  a  purchase  money  note  acquires  thereby  no 
possessory  right  to  the  land,  and  on  default  of  pavment  cannot  recover  it»  Baker  v.  Compton, 
62 T.  262;  Cassaday  v.  Frankland,  55  T.  458;  RusseU  v.  Kirkbride,  62  T.  456;  Elliott  v.  Blanc, 
64  T.  216. 

(14)  One  whose  land  is  bonnd  equally  with  that  of  another  for  the  satisfaction  of  a  vendor^s 
lien,  and  who  pays  off  a  judgment  for  the  debt,  is  entitled  to  contribution  from  the  other; 
and  in  order  to  subject  the  land  of  such  other  to  its  proportional  part  of  the  judgment,  he 
may  be  subrogated  to  all  the  rights  of  the  plaintiff  in  the  original  judgment,  and  foreclose 
the  vendor^s  lien.    Beck  v.  Tarrant,  61  T.  402. 

(1^)  A  personal  judgment  upon  a  note,  which  is  a  lien  on  lands  for  unpaid  purchase 
monev,  preserves  the  lien,  so  that  if  a  suit  be  brought  to  revive  the  same  and  have  it  de- 
clared a  lien  on  the  land,  though  more  than  four  years  have  elapsed  from  the  maturity  of  the 
Dote  to  the  institution  of  the  second  suit,  the  bar  of  limitation  will  not  apply.  The  note 
which  holds  the  lien  having  been  merged  in  the  first  judgment,  no  limitation  as  to  the  lien 
can  apply  as  long  as  the  judgment  remains  a  subsisting  and  valid  claim  against  a  debtor. 
Slaaghter  v.  Owens,  60  T.  668. 

(16)  The  assignee  of  one  of  several  Hen  notes  is  not  entitled  to  priority  of  payment  over 
the  assignor  who  retains  one  of  the  notes.  Salmon  v.  Downs,  55  T.  243 ;  Wooters  v.  HoUings- 
worth,6T.871. 

riT}  Where  several  notes  given  for  the  purchase  money  of  the  same  land  are  in  the  hands 
of  aifterent  parties,  they  have  equal  rights  to  satisfaction  out  of  the  land,  and  are  necessary 

Eirties  to  a  suit  for  foreclosure  of  the  lieu.    McDonough  v.  Cross,  40  T.  251 ;  Wooters  v. 
ollingsworth,  58  T.  371;  Glaze  v.  Watson,  55  T.  563;  Delespine  v.  Campbell,  45  T.  628. 

(18)  In  a  suit  on  a  vendor^s  lien  note  by  an  assignee  of  the  note,  not  only  must  the 
payee  who  has  transferred  the  lien  be  made  a  party,  but  the  original  maker  is  a  necessary 
and  proper  party  to  a  decree  of  foreclosure,  and  unless  the  judgment  sets  out  a  foreclosure  as 
to  him,  his  ri^ts  are  not  affected  thereby.    Black  v.  Black,  62T.  296. 

(19)  Mortgage*  Whatever  may  be  the  subject  of  an  absolute  sale  may  be  the  sabjeot  of 
a  mortgage.  A  contingent  possibility  not  coupled  with  interest,  is  not  a  subject  of  sale. 
Things  which  have  a  potential  existence,  that  is.  things  which  are  the  natural  product  or  ex- 
pected increase  of  something  belonging  to  the  vendor,  are  subject  to  sale  or  mortgage;  thus 
a  man  may  sell  the  wool  to  grow  upon  his  own  sheep,  or  the  crops  to  grow  upon  nis  own 
land.    Dupree  v.  McCIanahan,  1  App.  C.  C.  §  594. 

(20)  Ko  particular  form  of  words  is  necessary  to  constitute  a  mortgage.  It  must  clearly 
indicate  the  creation  of  the  lien,  specifying  the  debt  to  secure  which  it  is  given,  and  the 
property  upon  which  it  is  to  take  effect.  Whatever  the  form  of  the  contract  may  be,  if  it  is 
intended  thereby  to  create  a  security,  it  is  an  equitable  mortgage.  Calder  v.  Bamsey,  66  T. 
218;  Mason  v.Bumpass,  1  App.  C.  C.  §  1338.  Its  character  is  not  affected  by  the  fact  that  no 
defeasance  is  expressed.  Calder  v.  Kamsey,  66  T.  218.  For  an  instrument  held  to  be  a  deed 
And  not  a  mortgage,  see  Seligson  v.  Singletary,  66  T.  271 .  An  instrument  which  gives  to  the 
grantees  the  power  to  take  possession  of,  control,  and  sell  the  merchandise  of  the  makers,  to 
secure  a  debt,  operates  as  a  mortgage  and  not  as  an  assignment.  Stiles  v.  Hill,  62  T.  429; 
Jackson  v.  Harby,  65  T.  710;  Baldwin  v.  Peet,  22  T.  708;  Waterman  v.  Silberberg,  67  T.  100. 

(21)  When  a  mortgage  of  goods  is  executed  with  a  secret  agreement  that  the  grantor 
should  remain  in  the  possession  of  the  goods  and  sell  them,  and  he  did  so  remain  in  possession 
with  the  consent  of  the  grantee,  and  they  were  by  him  exposed  for  sale,  the  instrument  is 
within  the  prohfbltion  oi  the  17th  section  of  the  act  regulating  assignments  for  the  benefit  of 
creditors.    Nat.  Bank  of  Texas  v.  Lovenberg,  63  T.  506 ;  Duncan  v.  Taylor,  63  T.  645. 

(22)  There  is  no  essential  difference  between  a  mortgage  with  power  of  sale  and  an  or- 
dinary mortgage  in  reference  to  the  right  to  foreclose  through  a  judgment  of  court  after  the 
period  of  limitation  has  elapsed,  if  that  be  pleaded  as  a  defense.  The  remedy  by  sale  under 
a  deed  of  trust  is  cumulative  only,  and  It  may  be  enforced  by  judicial  proceedings.  Black- 
well  v.  Barnett,  52  T.  326;  Morrison  v.  Bean,  15  T.  269.  The  lieu  given  by  either  cannot  be 
enforced  through  a  judgment  after  the  debt  it  is  given  to  secure  is  barred ;  but  the  statute  of 
limitations  operates  only  upon  the  remedy  by  suits  or  actions  in  courts,  and  does  not  deprive 
the  creditor  of  a  remedy  when  he  had  provided  by  contract  to  enforce,  through  a  trust  deed, 
the  payment  of  his  claim  without  the  assistance  of  courti  A  debtor  who  admits  the  justice 
ol  an  unpaid  debt  secured  by  his  trust  deed  cannot  by  injunction  restrain  the  sale  of  the  trust 
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property  for  its  payment*  Qoldfrank  v.  Toung,  64  T.  432;  oiting^Jordan  v.  Peak,  38  T.  429; 
Stewart  t.  Mackey,  16  T.  57;  Ohipmaa  v.  McKlnney,  41  T.  78;  Wood  v.  Welder,  42  T.  409; 
Grigsby  y.  Peak,  67  T.  147;  Spra^e  v.  Ireland,  86  T.  654;  Black  well  v.  Bamett,  52  T.  331; 
Hemphill  v.  Watson,  60  T.  679. 

(23)  In  determining  whether  an  instrument  is  intended  to  operate  as  a  conditional  sale  or 
as  a  security,  the  intention  of  the  parties  may  he  shown  by  evidence  of  the  surrounding  cir> 
cumstances.  Hudson  v.  Wilkinson,  45  T.  444;  Alstin  v.  Cundiff,  52  T.  453;  Hardie  v.  Camp* 
bell,  63  T.  292;  DeBruhl  ▼.  Maas,  54  T.  464;  Oalhoun  v.  Lumpkin,  60  T.  185. 

(24)  When  a  written  instrument,  from  its  terms  or  surrounding  circumstances,  appears  to 
have  been  given  as  a  security  for  a  debt,  it  will  be  held  a  mort^rage  of  the  property  conveyed, 
though  it  may  contain  no  terms  of  defeasance.    Nat.  Bank  of  Texas  v.  Lovent>erg,  63  T.  506. 

(25)  A  mortgagee,  when  the  mortgage  has  been  duly  recorded,  is  a  lien  creditor  within  the 
meaning  of  the  statute.  Tufts  v.  Blantou,  2  App.  O.  C.  §  294;  Eilgore  v.  Graves,  2App. 
C.  C.  §  409;  Ayres  v.  Duprey,  27  T.  593;  McKean  v.  Sultenfuss,  61  T.  325. 

(26)  Where  the  description  of  property  in  a  mortgage  is  ambiguous  or  Inconsistent,  one 
part  with  another,  but  may  apply  to  either  of  two  tracts,  its  record  will  affect  a  subsequent 
purchaser  with  notice,  and  so  where  the  purchaser  from  his  knowledge  of  the  property  is  able 
to  correct  the  error  in  the  description  of  the  property.  But  if  the  discrepancy  is  of  a 
substantial  nature,  the  rule  would  be  different,    (barter  v.  Hawkins,  62  T.  393. 

(27)  A  mortgagee,  although  invested  with  the  legal  title,  is  a  mere  trustee  for  the  mort- 
gagor, and  cannot  maintain  an  action  of  trespass  to  try  title  to  recover  possession,  and 
cannot  convey  the  property  to  another.  Pratt  v.  Godwin,  61  T.  331 ;  Edrington^.  Newland, 
67  T.  627. 

(28)  A  mortgage  is  so  completely  an  incident  of  the  debt  which  it  is  given  to  secure,  that 
if  the  debt  is  barred  by  the  statute  of  limitations,  the  creditor  is  left  without  remedy  upon  his 
mortgage,  nor  can  he  dispossess  the  mortgagor  of  land  by  suit  after  the  bar  Is  complete. 
Blackwell  v.  Barnett,  62  T.326;  citing  Duty  v.  Graham,  12T.437;  Boss  v.  Mitchell,  28  T.  150; 
Perkins  v.  Sterne,  23  T.  561. 

(29)  The  assignee  of  a  debt  secured  by  mortgage  on  land,  of  which  he  is  in  possession,  and 
holding  the  claim  as  a  lien  thereupon,  cannot  be  disturbed  by  one  claiminfi"  under  the  mort- 
gagor, until  the  mortgage  debt  is  satisfied.  Duke  v  .Reed,  64  T.  705;  citing  Hannay  v.  Thomp- 
son, 14  T.  142;  Loving  v.  Milliken,  59  T.  423. 

(30)  When  a  note  secured  by  a  mortgage  becoming  barred  is  renewed,  it  operates  as  a  re- 
newal of  the  mortgage  between  the  original  parties  thereto;  but  does  not  affect  the  rights  of 
third  parties  to  the  property  accruing  after  the  execution  of  the  mortgage,  but  prior  to  the 
renewal,  and  when  the  original  debt  was  banned  by  the  statute  of  limitations.  Cason  -v. 
Chambers,  62  T.  305;  Hodges  v.  Taylor,  57  T.  196;  Rlggs  v.  Hanrick,  59  T.  570;  Ross  v* 
Mitchell,  28  T.  154;  Black weU  v.  Barnett,  52  T.  326. 

(31)  In  a  suit  to  foreclose  a  mortgage,  not  only  the  debt  but  tl>e  value  of  the  property  mort- 
gaged controls  the  question  of  jurisdiction.  Bohl  v.  Brown,  2  App.  O.  C.  §  542;  citing 
Marshall  v.  Taylor,  7  T.  235;  Lane  v.  Howard,  22  T.  7.    See,  AnUy  Art.  8179a,  note  4. 

(32)  Where  the  mortgaged  property  has  been  sold,  the  remedy  of  the  mortgagee  is  to 
follow  the  property  into  the  hands  of  such  purchasers.    Robinson  v.  Veal,  1  App.  C.  C.  §  311. 

(33)  A  person  who  is  in  possession  of  personal  property,  is  a  necessary  party  to  a  suit  for  the 
foreclosure  of  a  moi*tgage  on  the  same.  Buchanan  v.  Monroe,  22  T.  537;  Hall  v.  HalK  11  T. 
547;  Mills  v.  Traylor,  80  T.  11 ;  Chapman  v.  Laconr,  25  T.  94;  James  v.  Jacques,  26  T.  320; 
Prestonv.  Breedlovey45T.  47;  Bvlerv,  Johnson,  45  T.  509;  Waldroff  v.Scott,46T.l;  Carter 
V.  Attoway,  46  T.  108;  Turner  v.  thelps,  46  T.  2.51;  Cannon  v.  McDaniel,  46  T.  303;  Wood  v. 
Loughmiller,  48  T.  203;  Pitman  v.  Henry,  50  T.  357;  Silliman  v.  Gammage,  65  T.  365;  Hille- 
brand  v.  McMahan,  69  T.  450;  Davis  v.  Diamond,  1  App.  C.  C.  §  590. 

(34)  A  mortgagee  out  of  possessloncannot  under  the  statute  for  the  trial  of  the  right  of 
property  assert  a  claim  to  mortgaged  property.  Wright  v.  Hendei-son,  12  T.  43;  Gillian  v. 
Henderson,  12  T.  47;  Joost  v.  Scott,  19  T.  473;  Belt  v.  Raguet,  27  T.  471 ;  Garrity  v.  Thomp- 
son, 64  T.  597;  Parker  v.  Benner,l  App.  C.  C.  §  W;  Robinson  v.  Veal,  1  App.  C.  C.  §  311; 
Gammage  v.  Silliman,  2  App.  C.  C.  §  14.  Nor  can  he  by  injunction  restrain  sale  under  exeoa- 
tion.    George  v.  Dyer,  1  App.  C.  C.  §  782. 

(35)  Where  a  person  has  acquired  mortgaged  property  from  one  having  no  right  to  dispose 
ol  the  same,  and  after  being  notified  of  the  claim  of  the  mortgagee,  disposes  oi  the  same  to 
a  third  party,  who  converts  the  same  to  his  own  use,  the  mortgagee  can  by  proper  proceed- 
ings recover  the  value  of  the  property  to  the  extent  of  his  interest  therein  from  the  first  pur- 
chaser. Brown  v.  Grin  nan,  2  App.  C.  C.  §  414.  To  entitle  the  mortgagee  to  recover  against 
the  purchasers  of  the  mortgaged  property,  it  is  not  necessary  that  he  should  allege  and  prove 
the  insolvency  of  the  mortgagor.  When  tlie  mortgage  was  duly  recorded  prior  to  such  piur- 
chase,  the  purchaser  is  affected  by  notice.  Dalian  v.  Hollacher,  2  App.  C.  C.  §  529;  citing 
Blum  V.  Conrad,  1  App.  C.  C.  ^21 7;  Wootton  v.  Wheeler,  22  T.  338;  Wright  v.  Henderson^ 
12  T.  43 ;  Baker  v.  Clepper,  26  T.  629. 
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ABSTRACT  OP  JUDGMENT.    8u  Judg- 
ment. 
by  whom  made,  3164,  3156, 3163. 
how  made,  3165. 
by  justice  of  the  peace,  3166. 
record  of,  how  made,  3157,  3158. 
from  United  States  courts,  3163. 
ARTISAN.     See  Mechanic, 
ARTISAN'S  LIEN.    See  Mechanic' 8  Lien. 
ASSIGNEE  OF  LIEN  NOTE,  not  entiUed 
to  priority  over  assignor,  3190&  (16V 
not  entitled  to  priority  over  other  assignees, 

31906  (17). 
necessary  parties  to  suit  by,  31906  (18). 
BOARDING  HOUSES,  lieu  in  favor  of,  3182. 
BUILDERS.     See  Mechanic's  Lien. 
CARPENTER.     See  Mechanic. 
CHATTEL  MORTGAGE  created  by  reserva- 
tion of  title.  3190a. 
effect  of,  where   possession  is  delivered, 

3190a  (1). 
void  unless  filed,  etc.,  31906,  §  1. 
does  not  take  effect  until  delivery,  31906, 

S  1  0)- 
when  tiled,  indorsed  how,  31906,  §  2. 
copy  of,  filed  how,  etc.,  31906,  §  2. 

admissible  in  evidence,  when,  31906,  §  3. 
minute  of,  how  kept,  31906,  §  4. 
entry  of  satisfaction,  made  how,  31906,  §  5. 
becomes  due  by  unauthorized  removal  of 

property,  31906,  §  6. 
deposit  and  filing  of,  notice,  31906,  §  7. 
clerks*  fees  for  filing,  31906,  §  8. 
inconsistent    laws  relating   to,    repealed, 

31906. 
indorsement  on,  sufficient  when,  31906  (2). 
not  filed,  valid  against  assignee  of  maker, 
31906  (3). 
valid  between  the  parties,  31906  (4). 
void  to  all  creditors,  31906  (4^. 
property  subiect  to,  may  be  sold  under  ex- 
ecution, 31906  (5). 
operates  as  a  pledge,  when,  31906  (6). 
has  priority  over   landlord's   lien,  when, 
31906  (7). 
CONDITIONAL    SALE,     construction     of, 
31906  (23). 
made  by  reservation  of   title,  3190a    and 
note. 
CONTRACTOR.     See  Mechanic's  Lien. 
DEED  OF  TRUST  may  be  enforced  by  ju- 
dicial proceedings,  31906  (22). 
by  sale,  after  debt  is  barred,  31906  (22). 
HOMESTEAD,  lien  upon,  created  how,  3174 
and  notes, 
inures  to  the  benefit  of   all   persons  in- 
terested, 3175. 
HOTELS,  lien  in  favor  of,  3182. 
JUDGMENT.    • 

abstract  of,  recorded  where,  3153. 

shall  be  made  out,  when  and  how,  3154. 

requisites  of,  3156. 

shall  be  made  by  justice  of  the  peace, 

3156. 
recorded,  when  and  how,  3157  and  3158. 
Uenof.  secured  when,  3159. 
continues,  how  long,  3160. 
satisfaction  of,  shown  how,  3161. 

entered  on  judgment  record,  3162. 
abstract  of,  from  U.  S.  courts,  recorded 
when,  3163. 


JUDGMENT— continued, 
lien  of,  superior  to  homestead  right,  when^ 

3163  (1). 
suit  on,  to  re-establish  lien,  brought  when,. 

3163  (2). 
lien  of,  does  not   defeat  resulting  trust,, 
when,  3163  (3). 
may  be  enforced  against  property  fraud* 
ulently  sold,  how,  3163  (4). 
JUSTICE  OP  THE  PEACE— shall  make  out 

abstract  of  judgment,  3156. 
LABORER.    See  Mechanic's  Lien;  Bailroads^ 
LIEN  of  artisan.     See  Mechanic's  Lien. 
of  boarding  house.     See  Boarding  House. 
builder.     See  Mechanic's  Lien. 
chattel  mortgage.    See  Chattel  Mortgage. 
contractors.    See  Mechanic's  Lien. 
deed  of  trust.    See  Deed  of  Trust. 
on  homestead.    See  Homestead. 
of  hotel.    See  hotel. 
judgment.     See  Abstract  of   Judgment; 

Judgment. 
laborer.     See  Mechanic's  Lien;  BaUroads. 
landlord.    See  Title  68^  on  Landlord  anS 

Tenant. 
lumber  dealers.    See  Mechanic's  Lien., 
material  men.    See  Mechanic's  Lien. 
mechanic.    See  Mechanic's  Lien. 
mortgagee.    See  Chattel  Mortgage;  Mortr> 

gage. 
vendor.    See  Vendor's  Lien. 
may  be  created  by  special  contract,  3190. 
cannot  be  created  by  parol  reservation  of 

title,  when,  31906  (8). 
maybe  imposed  on  property  contracted for^ 
31906(9). 
LIVERY  STABLE,  lien  in  favor  of,  3183. 
LUMBER  DEALERS.    See  Mechanic's  Lien. 
MATERIAL  MEN.     See  Mechanic's  Lien. 
MECHANIC'S.    See  Mechanic's  Lien. 
lien  in  favor  of,  for  repairs,  3184. 
where  no  price  is  agreed  upon,  3186. 
property  may  be  sold  for  charges,  when^ 
3186  and  3187. 
balance  after  paying  debt  disposed  of,  how^ 
3188  and  3189. 
MECHANIC'S  LIEN, 
lien  for  building  and  improvements,  3164. 
corporation  may  acquire,  3164  (1). 
exists  when   sale,  etc.,  of  materials  is 
made  without  the  state,  3164  (2). 
contract  for,  to  be  filed,  when,  3165. 
record  of,  necessary,  3165  (2). 
may  be  filed  after  appointment  of  a  re- 
ceiver, 3165  (3) . 
Is  not   released    by  accepting   negotiable 

security,  3165  (4). 
not  valid  against  a  bona  fide  purchaser,  3165^ 

(6). 
original  contract  to  be  recorded,  3166  (6). 
in  the  absence  of   a  written   contract, 
secured  how,  3166. 
account  may  be  filed,  when,  3166. 
admisBtble  in  evidence,  when,  3166  (1). 
terms  of  contract  need  not  be  set  out  ln» 

3166  (2). 
Items  In,  how  stated,  3166  (3). 
desciiptlon  of  property  to  be  given  In^ 
3167. 
title  of  debtor  need  not  be  set  out; 
3167(1). 
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MECHANIC'S  LIEN— continued. 

sufficiently  certain,  when,  3167  (2). 
void  for  uncertainty,  when,  3167  (3). 
attaches,  when,  3168. 
in  country,  extent  of,  3169.  * 

in  city,  etc.,  extent  of,  3170. 
prior  liens  affected  by,  how,  3171. 
how  enforced,  3171. 
not  affected  by  destruction  of  building,  8171 

a). 

purchaser  of  improvements  put  in  posses- 
sion, 3172. 
ioredosed,  how,  3173. 

contractor  necessary  party  to  suit,  3173 

(1). 
in  suit  by  publication,   attomey^s   fees 
taxed  how,  3173  (2). 

upon  homestead,  how  created,  3174  and 
notes, 
inures  to  the  benefit  of  persons  interested, 
3175. 

notice  to  owner  to  be  given,  when,  3176  and 
3177. 

proceedings  when  lien  is  filed  by  other  than 
contractor,  3178. 

to  be  paid  pro  rata^  3179. 

lien  for  repairs,  3184. 
where  no  price  is  agreed  upon,  3185. 
property  sold  for  charges,  how,  3186  and 
3187. 
balance,  after  paying  debt,  disposed  of, 
how,  3188  and  3M. 
MORTGAGE,  property  subject  to,  31906  (19). 

how  created,  31906  (20). 

in  violarion  of  the  assignment  law,  void, 
31906  (21). 

differs  from  a  deed  of  trust,  how,  31906 
(22). 

when  power  of  sale  not  defeated  by  limita- 
tion, 31906  (22). 

may  be  created  without  terms  of  defeas- 
ance, 31906  (24). 

construed  how,  where  description  of  prop- 
erty is  ambiguous,  31906  (26). 

will  not  support  an  action  of  trespass  to  try 
title,  31906  (27). 

la  a  mere  Inciaent  of  the  debt,  31906  (28). 

rights  under,  when  mortgagor  is  in  posses- 
sion, 31906  (29). 

renewal  of,  as  affecting  third  parties,  34906 
(30). 

Jurisdiction  of  suits   to   foreclose,  deter- 
mined how,  31906  (31). 

rights  of    mortgagee  when  property  has 
been  sold  to  another,  31906  (32). 

In  suits  to  foreclose  as  to  personal  property, 
necessary  parties,  31906  (33). 

property  subject  to  cannot  be  claimed  by 
mortgagee,  31906  (34). 


MORTGAGE— con  tinned . 

liability  of  purchaser  of  property  subject 
to,  31906  m). 
MORTGAGEE.    See  Mortgage. 

a  lien  creditor  within  the  statute,  31906 


(25). 
lAIIiROADS,  lien 


of   mechanics,  laborers 
and  operatives  on,  3179a,  §  1. 
enforced  by  suit,  how,  3179a,  §  2. 
county  in  which  suit  may  be  brought, 
•     3179a,  §  3. 
liens  cease  to  be  operative,  when,  3179a, 

act  conferring,  toolc  effect  when,  3179a,  §  5. 
laws   conflicting  with,  repealed,  3179a, 
§6. 
foreman  within  provisions  of  the  statute, 

3179a  (1). 
laborer  under  sub-contractor  entitled  to, 

3179a  (2). 
lien  limited  to  road-bed  and  equipments, 
3179a  (3). 
jurisdiction  of  as  to  court,  determined 
how,  3179a  (4). 
suit  may  be  brought  by  assignee  for  time 
checlcs,  etc.,  3179a  m. 
may  be  brought  by  mechanics,  etc.,  under 

a  sub-contractor,  3179a  (6). 
contractor  and  sub-contractor  necessary 
parties,  when,  3179a  (7) . 
account  of  laborer  not  an  open  account, 
3179a  (8). 
RESERVATFON  OP  ITTLE,  how  construed, 

3190a  and  note. 
SATISFACTION  of  judgment,  how  shown, 
3161. 
to  be  entered  on  judgment  record,  when, 
3162. 
UNITED  STATES   COURTS,  abstracts  of 
judgments  in,  when  and  how  made,  etc., 

VENDOR'S  LIEN,  how  created,  etc.,  31906 
(10). 
effect  of,  upon  title,  31906  (11). 
right  to  rescind,  exercised  how,  31906 
(12). 
waived  by  taking  independent  securirv, 
31906  (13). 
follows  the  debt,  when,  31906  (13). 
lost  when  action  for  debt  is  barred  in  cer- 
tain cases,  31906  (13). 
one  of  several  vendees  discharging,  subro- 
gated to  rights  of  vendor,  31«)6  (14). 
preserved    by   judgment   for    debt,    31906 


VESSELS,  lien  on,  when,  3180. 

subject  to  lien  for  seamen's  wages,  3181. 
WORKMAN.    SeeMechafUe. 
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3191,  3192^ 


TITLE  62. -LIMITATIONS. 


Ch. 

1. ^Limitation  of  actions  lor  land. 

3. 'Limitation  of  actions  for  personal  property. 


Ch. 

3.    General  provisions. 


CH.  1.  — LIMITATION  OF  ACTIONS  FOR  LAND. 


Abt. 
3191. 
3193. 
3193. 
3191. 
3196. 

3196. 


Three  years'  possession,  when  a  bar. 
•*Title"  and  «*color  of  title"  defined. 
Five  years'  possession,  when  a  bar. 
Ten  years'  possession,  when  a  bar. 
Ten  years',  possession  construed   to 

embrace,  what. 
Possession  gives  fall  title,  when. 


Art. 

3197. 
3198. 
3199. 

3200. 
3201. 


^Teaceable  possession"  defined. 
''Adverse  possession"  defined. 
Possession  may  be  held  by  different 

persons. 
Bight  of  the  state  not  barred,  etc. 
Does  not  run  against  infants,  married 

women,  etc. 


Abt.  3191.  Three  years'  possession,  when  a  bar.  Every  suit  to 
be  instituted  to  recoyer  real  estate,  as  against  any  person  in  peaceable  aqd  ad- 
verse possession  thereof  under  title  or  color  of  title,  shall  be  instituted  within 
three  years  next  after  the  cause  of  action  shall  have  accrued,  and  not  after- 
ward.    [Act  Feb.  5,  1841;  5  Cong.  p.  163;  P.  D.  4622.] 

G)  Laches  of  the  owner  in  sning,  and  in  paying  taxes,  will  not  defeat  his  action  where 
there  has  not  been  actual  adverse  possession  for  a  sufficient  time  to  support  a  plea  of  limita- 
tion. Williams  v.  Conger,  49  T.  682;  Moss  v.  Berry,  53  T.  632;  Murphy  v.  Welder,  68  T.  235; 
Mist  V.  Tibbies,  60  T.  &1;  Satterwhite  v.  Rosser,  61  T.  166. 

(2)  The  written  raaniments  of  title  need  not  be  recorded  under  this  article.  Craig  v. 
0utwright,65T.413. 

Art.  3192.  ««Tltle'*  and  <«eolor  of  title"  defined.  By  the  term 
*Hitle,''  as  used  in  the  preceding  article,  is  meant  a  regular  chain  of  transfer 
from  or  nnder  the  soveraignty  of  the  soil,  and  by  ''color  of  title''  is  meant  a 
oonsecutire  claim  of  such  transfer  down  to  such  person  in  possession,  without 
being  regular,  as  if  one  or  more  of  the  memorials  or  muniments  be  not  regis- 
tered, or  not  duly  registered,  or  be  only  in  writing,  or  such  like  defect  as  may 
not  extend  to  or  include  the  want  of  intrinsic  fairness  and  honesty ;  or  when 
the  party  in  possession  shall  hold  the  same  by  a  certificate  of  headright,  land 
warrant  or  land  scrip*  with  a  chain  of  transfer  down  to  him  in  possession. 
[Act  Feb.  5,  1841;  5  Cong.  p.  163;  P.  D.  4622.] 

0)  A  erant  that  is  void  on  its  face,  does  not  constitute  title  or  color  of  title.  Smith  v. 
Power,  23  T.  29;  Parker  v.  Bains,  69  T.  15;  League  v.  Kogan,  69  T.  427. 

(2)  A  patent  properly  Issued,  though  to  one  claiming  under  a  forged  transfer  of  the  cer* 
tiflcate,  conveys  title  within  the  meaning  of  this  article,  but  one  having  a  pre-existing  right 
is  not  concluded  by  the  issuance  of  the  patent,  nor  is  the  state.  League  v.  Kogan, 
69  T.  427.  -ft  6     » 

(3)  The  real  owner  of  the  certificate,  the  transfer  whereof  was  forged,  may  permit  the 
patent  to  stand,  and  have  judgment  vesting  title  in  himself  by  reason  of  his  equitable  title 
existing  prior  to  the  patent,  or  he  may,  by  proper  proceedings,  procure  a  cancellation 
of  the  patent,  and  the  issuance  of  another  to  himself.  League  v.  Kogan,  69  T.  427 ;  referring 
to  Wright  V.  Daily,  26  T.  730;  Harris  v.  Hardeman,  27  T.  249;  Eliot  v.  Whltaker,  30  T.  420. 

(4)  A  junior  patent  for  land  constitutes  title.  Marsh  v.  Weir,  21  T.  110;  Galan  v.  Town  of 
Goliad,  32  T.  776;  Whitehead  v.  Foley,  28  T.  12;  Stafford  v.  King,  30  T.  277;  and  so  a  patent 
is  not  vitiated  as  title  by  anv  vice  in  the  chain  of  title  preceding  the  patent.  Burleson  v. 
Barleson,  28  T.  417;  League  v.  Rogan,  69  T.  427. 

(5)  A  grant  which  has  been  annulled,  and  the  land  declared  vacant,  does  not  constitute 
eolor  of  title.   Marsh  v.  Weir,  21  T.  97;  Summers  v.  Davis,  49  T.  641 ;  Parker  v.  Bains,  69  T.  15. 

(6)  Unrecommended  land  certificates  are  not  title  or  color  of  title.  Whitehead  v. 
Foley,  28  T.  268. 

(7)  A  pre-emption  claim  constitutes  neither  title  nor  color  of  title  to  support  limitation. 
SattOQ  V.  Carabajal,  26  T.  497;  Buford  v.  Bostick,  68  T.  63;  Clark  v.  Smith,  69  T.  276. 

(8^  A  title  bond,  whether  the  purchase  money  be  paid  or  not,  save  as  against  the  vendor, 
is  title  or  color  of  title  if  connected  with  the  sovereignty  of  the  soil,  nnder  which  a  defendant 
nity  maintain  his  defense  nnder  the  statutory  limitation  of  three  y  eai».  JbMotl  v.  Mitchell,  47 
T.  445;  Downs  v.  Porter,  64  T.  69. 
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(9)  A  bond  for  title  which  does  not  recite  a  consideration,  is  not  void  on  that  account,  and 
may  constitute  title  or  color  of  title.    Downs  v.  Porter,  64  T.  59. 

(10)  A  deed  executed  by  an  attorney  in  fact  ^Iter  the  death  of  his  principal,  is  not  title  or 
color  of  title.    Cox  v.  Bray,  28  T.  247. 

(11)  A  deed  is  not  title  where  the  grantor  has  in  fact  no  title.  Veramendi  v.  Hutchins,  48 
T.  631 ;  League  v.  Koeau,  69  T.  427. 

(12)  A  purchaser  from  one  who  has  previously  sold  his  land  to  another,  acquires  no  title. 
Eliot  V.  Whitaker,  80  T.  411;  AUen  v.  Root,  39  T.  589. 

(13^  Where  the  land  of  a  person  has  been  sold  under  execution,  a  subsequent  purchaser 
irom  him  canifot  plead  three  years  adverse  possession.  Wright  v.  Daily,  26  T.  730.  And 
«o  where  there  is  a  subsequent  sale  under  a  judgment  foreclosing  an  attachment  lien  prior  to 
the  conveyance.    Paxton  v.  Meyer,  67  T.  96. 

(14)  The  heirs  of  one  who  sold  land  to  another  derive  no  title  given  by  inheritance,  and 
cannot  plead  the  limitations  of  three  or  five  years.    Harris  v.  Hardeman,  27  T.  248. 

•  ri5)  After  death  of  the  wife  the  husband  cannot  convey  title  or  color  of  title  to  the  interest 
of  nis  deceased  wife  in  the  communitv  property,  unless  authorized  to  sell  by  reason  of 
community  debts.  Veramendi  v.  Hutchins,  48  T.  631 ;  Johnson  v.  Harrison,  48  T.  257;  Bell  v. 
Schwai-z,  66  T.  353. 

(16)  A  will  duly  probated  constitutes  color  of  title,  although  it  might  have  been  set  aside 
on  proper  proceedings.    Charle  v.  Saffold,  13  T.  94. 

(17)  A  tax  deed  does  not  constitute  title,  unless  the  authority  of  the  maker  of  the  deed  is 
shown  by  proof  of  performance  of  all  precedent  requisites.  Meredith  v.  Coker,  65  T.  29; 
citing  Davis  v.  Fames,  26  T.  296;  Yenda  v.  Wheeler,  9  T.  408;  Hadley  v.  Tankersley,  8  T.  12; 
JRobson  V.  Osborn,  13  T.  298;  see,  also,  House  v.  Stone,  64  T.  677;  Greer  v.  Howell,  64  T.  688. 
A  valid  tax  deed  passes  only  such  title  as  the  person  against  whom  taxes  were  assessed  had 
at  the  time  of  sale.  If  the  title  of  the  real  owner  was  acquired  at  such  sale,  the  purchaser 
would  stand  in  relation  to  persons  having  no  title,  but  in  possession  under  claim  of  right,  Just 
as  the  real  owner  would  have  stood  had  tnere  been  no  sale.    Jordan  v.  Higgins,  63  T.  150. 

Art.  3193.  Five  years'  possession;  when  a  bar.  Every  suit  to  be 
instituted  to  recover  real  estate  as  against  any  •  person  having  peaceable  and 
adverse  possession  thereof,  cultivating,  using  or  enjoying  the  same  and  pay- 
ing taxes  thereon,  if  any,  and  claiming  under  a  deed  or  deeds  duly  registered, 
shall  be  instituted  within  five  years  next  after  the  cause  of  action  shall  have 
accrued,  and  not  afterwards;  provided^  that  this  article  shall  not  apply  to  any 
one  in  possession  of  land,  who  in  the  absence  of  this  statute  [article]  would 
deraign  title  through  a  forged  deed;  provided  further^  thht  no  one  claiming 
under  a  forged  deed,  or  deed  executed  under  a  forged  power  of  attorney,  shall 
be  allowed  the  benefits  of  this  article.  [Act  Feb.  5,  1841;  5  Cong.  p.  163; 
P.  D.  4623.] 

(1)  It  is  tbe  duty  of  a  party  claiming  land  to  render  it  for  assessment  and  pay  taxes.  The 
tact  that  tbe  land  has  not  been  assessed  does  not  excuse  the  non-payment  of  taxes.  Ledyard 
V.  Brown,  27  T.  893. 

(2)  Proof  of  payment  of  taxes  is  sufficient  without  regard  to  assessment.  Contagrel  v. 
Von  Lupin,  58  T.  570. 

(3)  It  is  necessary  to  prove  the  payment  of  taxes  for  the  entire  term,  upon  all  the  land 
specified  in  the  deed.    Kelly  v.  MedUn,  26  T.  48. 

(4)  Payment  of  taxes  may  be  sbown  by  direct  or  circumstantial  evidence.  Watson  v. 
Hoplcins,  27  T.  637;  Ochoa  v.  Miller,  59  T.  460;  Allen  v.  Woodson,  60  T.  651. 

(5)  A  certificate  by  the  tax  collector  of  the  county  where  the  land  is  situate,  that  no  ta^es 
are  charged  against  said  land  on  his  boolis,  is  not  sufficient  evidence  of  payment  of  taxes. 
Aclclin  V.  Paschal,  48  T.  147. 

(6)  The  failure  to  prove  payment  of  taxes  for  any  vear  of  the  five  years'  possession  under 
a  recorded  deed  will  be  fatal.    Murphy  v.  Welder,  5S'T.  236. 

(7)  The  deed  evidencing  the  claim  under  which  the  defendant  entered,  must  be  recorded. 
Porter  v.  Chronister,  68  T.  63;  Medlin  v.  WUkins,  60  T.  409. 

(8)  A  deed  of  land  must  be  duly  recorded  in  the  county  where  the  land  is  situated.  Adams 
V.  Hayden,  60  T.  223;  Jones  v.  Powers,  65  T.  207;  Coolt  v.  Dennis,  61  T.  246. 

(9)  When  a  deed  has  been  properly  recorded,  the  subsequent  removal  or  destruction  of  the 
records,  without  the  fault  of  the  party  claiming  under  the  deed,  cannot  prejudice  liis  right. 
Fitch  V.  Boyer,  51  T.  336;  but  see,  post,  Arc.  4292,  as  to  the  necessity  of  recording  deeds, 
etc.,  when  the  original  record  has  been  destroyed. 

(10)  The  fact  that  a  deed  does  not  convey  a  tood  title  to  the  land,  does  not  prevent  it 
from  being  available  under  a  five  years'  statute  of  limitation.    Hunton  v.  Nichols,  55  T.  217. 

(11)  A  deed  executed  bv  a  married  woman,  in  which  her  husband  did  not  join,  it  not  ap> 
pearing  on  the  face  of  the  instrument  that  she  was  a  married  woman,  wiU  support  limitatioa 
under  this  article.    Fry  v.  Baker,  59  T.  404. 

(12)  As  to  the  effect  of  a  tax  deed  to  support  the  plea  of  limitation  under  this  article,  see 
Wofford  V.  McKiana,  23  T.  36;  Bobson  v.  Osborn,  13  T.  298;   House  v.  Stone,  64  T.  677; 
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Meredith  t.  Ooker,  65T.  29;  Calder  v.  Ramsey,  65  T.  218;  Berrando  Stock  Co.  v.  Kaiser, 
66  T.  352. 

(13)  Possession  under  a  void  grant  will  not  support  limitation  under  this  article.  Parker 
V.  Bains,  59  T.  15. 

(14)  A  bond  for  title  is  not  a  deed  under  this  article.  Castvo  v.  Wurzbach,  13  T.  128; 
Winiert  V.  Laird,  27  T.  616. 

(15)  The  deed  must  describe  the  land  with  sufficient  certainty  to  identify  it.  Murphy  v. 
Welder,  6«  T.  235. 

(16)  Possession  under  a  recorded  deed,  which  described  the  land  as  ^^all  the  land'*  which 
the  vendor  owned  in  H.  county,  is  sufficient,  when  it  appears  that  the  vendor  had  a  recorded 
deed  describing  the  particular  land.    Oantagrel  v.  Von  Lupin,  58  T.  570. 

(17}  A  deea  void  upon  its  face,  for  want  of  sufficient  certainty  in  the  description  of  the 
land  it  purports  to  convey,  will  not  support  the  plea  of  five  years'  limitation.  Wofford  v. 
McKinna,  23  T.  36;  Kilpatrick  v.  Sisneros,  23  T.  113;  Flanagan  v.  Boggess,  46  T.  330;  Oant- 
agrel V.  Von  Lupin,  58  T.  570;  Murphy  v.  Welder,  58  T.  235. 

(18)  When  defendant  is  claiming  a  tract  of  land,  he  must  show  that  he  has  had  possession 
of  the  land  claimed  by  him,  under  nis  deed,  for  the  space  of  time  required  by  the  statute. 
Kilpatrick  v.  Sisneros,  23  T.  113. 

(19)  Beirs  of  an  intestate  can  acquire  title  to  land  of  their  ancestor,  against  the  adminis- 
trators of  the  estate,  by  adverse  possession  under  title  in  the  same  manner  as  any  other  per- 
son.   Duke  v.  Beed,  64  T.  705. 

Art.  3194.  Ten  years*  possession,  when  a  bar.  Any  person  who 
has  the  right  of  action  for  the  re<k)very  of  any  lands,  tenements  or  heredita- 
ments against  another  having  peaceable  and  adverse  possession  thereof,  culti- 
yating,  using  or  enjoying  the  same,  shall  institute  his  suit  therefor  within  tea 
years  next  after  his  cause  of  action  shall  have  accrued  and  not  afterward. 
[Act  Feb.  5,  1841 ;  5  Cong.  p.  163;  P.  D.  4621,  4624.] 

(1)  Laches  of  the  owner  in  instituting  suit  and  in  paying  taxes  will  not  defeat  his  action 
where  there  has  not  been  actual  adverse  possession  for  a  sufficient  time  to  support  a  plea  of 
limltotlon.  Wmiams  v.  Conger,  49  T.  682;  Moss  v.  Berry,  63  T.  632;  Murphy  v.  Welder,  68 
T.  236;  Mast  v.  Tibbies,  60 T.  301 ;  Satterwhite  v.  Rosser,  61  T.  186. 

Art.  3195.    Ten  years'  possession  constrned  to  embrace,  what. 

The  peaceable  and  advei^se  possession  contemplated  in  the  .pi*eceding  article, 
as  against  the  person  having  right  of  action,  shall  be  construed  to  embrace 
not  more  than  one  hundred  and  sixty  acres,  including  the  improvements  or 
the  number  of  acres  actually  inclosed,  should  the  same  exceed  one  hundred 
and  sixty  acres;  but  when  such  possession  is  taken  and  held  under  some 
written  memorandum  of  title,  other  than  a  deed,  which  fixes  the  boundaries 
of  the  possessor's  claim  and  is  duly  re^stered,  such  peaceable  possession 
shall  be  construed  to  be  co-extensive  with  the  boundaries  specified  in  such 
iostrument.     [Act  Feb.  «,  1841 ;  5  Cong.  p.  163;  P.  D.  4621,  4624.] 

(1)  Ooe  sustainiDg  his  claim  under  this  section  can  hold  theInU  statutory  number  of  acres, 
but  11  he  holds  under  some  recorded  memoranda  of  title,  he  holds  only  to  the  extent  of  the 
boundary  described  in  the  instrument.    Pearson  v.  Boyd,  62  T.  541. 

(2)  The  construction  placed  upon  the  former  law  giving  the  title  to  640  acres  without  en- 
closure, etc.,  is  the  rule  of  construction  for  this  article.  Under  both  laws  the  possessor  may 
hold  what  he  has  actually  enclosed,  though  it  exceeds  the  area  to  which  his  possession  is  con- 
strued to  extend  from  an  occupation  of  a  part  only.  The  present  law,  as  did  not  the  former, 
malces  registration  of  written  memorandum  of  title  other  than  a  deed  necessary  to  make  pos- 
session co-^xtensive  with  the  boundaries  specified  in  the  memorandum  of  title.  Craig  v. 
Canwrlght,  65  T.  413 ;  citing  Word  v.  Drouthett,  44  T.  369 ;  Pearson  v.  Boyd,  62  T.641  ;Smlth  v. 
Oarea,  16  T.  160;  Moody  v.  Holcomb,  26  T.  714;  Melton  v.  Turner,  38  T.  81;  Mooring  V. 
OampbeU,  47  T.  37. 

Art.  3196.  Possession  gives  full  title,  when.  Whenever  in  any  case 
the  action  of  a  person  for  the  recovery  of  real  estate  is  barred  by  any  of  the 
provisions  of  this  chapter,  the  person  having  such  peaceable  and  adverse  pos- 
session shall  be  held  to  have  full  title,  precluding  all  claims.  [Act  Feb.  5, 
1841;  5  Cong.  p.  163;  P.  D.  46'23.] 

(1)  A  posBesslon  which  operates  a  disseizin  of  the  true  owner,  continued  for  the  period, 
tnd  under  the  conditions  prescribed  hy  the  statutes,  confers  upon  the  possessor  title  to  the 
thing  possessed.    Craig  v.  Cartwrlght,  65  T.  413. 

(2)  And  where  there  has  been  three  years  possession  under  Article  3191,  the  title  Is  not 
a&ected  by  subsequent  loss  of  possession.    Sponord  v.  Bennett,  55  T.  293. 
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Art.  3197.  «<Peaceable  possession"  defined.  ^'Peaceable  posses- 
sioD,"  within  the  ineaniDg  of  this  chapter,  is  such  as  is  continuous,  and  not  in- 
terrupted by  adverse  suit  to  recover  the  estate.  [Act  Feb.  5,  1841 ;  5  Cong, 
p.  163;  P.  D.  4621.] 

(1)  By  possession  is  meant  either  an  actnal  residence  on  the  land,  or  such  cultivation,  use 
or  enjoyment  of  the  same  by  visible  notorious  acts  of  ownership  as  would  give  notice  to  the 
owner  and  others  of  the  adverse  possession  of  the  land.    Kimbro  v.  Hamilton,  28  T.  600. 

(2)  Possession  of  laud  must  be  uubroken  for  the  full  period.  Chandler  v.  Bushing,  3S 
T.  691. 

(3)  One  who  being  in  possession  of  land  is  driven  from  it  by  Indians,  and  resumes  posses- 
sion as  soon  as  it  is  safe  to  return,  cannot  compute  the  period  of  his  absence  under  the  plea 
of  limitation.    Fitch  v.  Boyer,  61  T.  336. 

(4)  When  one  ceases  to  have  actual  possession  of  land,  by  sale  of  the  improved  portion  or 
otherwise,  he  loses  his  oonstroctive  possession  of  the  remainder.  Chandler  v.  Rushing,  3S 
T.  691. 

(6)  When  a  particular  line  has  been  recognized  by  adjolnins^  owners  as  their  common 
boundary,  it  affords  a  strong  presumption  thac  such  is  the  true  dnriding  line,  but  no  period  is 
fixed  which  renders  it  conclusive.    Medlin  v.  Wilkftks,  60  T.  409;  Davis  v.  Smith,  61  T.  18. 

(6)  Limitation  is  interrupted  by  suit,  and  abandonment  of  the  suit  will  have  the  same 
effect  as  if  the  suit  had  never  been  instituted.    Bigham  v.  Talbot,  63  T.  271. 

(7)  Suit  must  be  duly  prosecuted  to  final  judgment.  Shields  v.  Boone,  22  T.  193;  Cham- 
bers V.  Shaw,  23  T.  166;  Highsmith  v.  Usseiy,  25  T.  Sup.  96;  Hughes  v.  Lane,  26  T.  366; 
Edgar  v.  Galveston  City  Co.,  46  T.  421 ;  Connoly  v.  Hammond,  6&T.  11 ;  Flanagan  v.  Pearson, 
61  T.  302;  Bigham  v.  Talbot,  63  T.  271. 

Akt.  3198.  ««Adver8e  possession''  defined.  ''Adverse  possessioir^ 
is  an  actual  and  visible  appropriation  of  the  laud,  commenced  and  continued 
under  a  claim  of  right  inconsistent  ivith  and  hostile  to  the  claim  of  another. 

(1)  Possession  of  lands  must  be  actual,  eontinnous,  visible,  notorious/distinct  and  hostile. 
Bracken  v.  Jones,  63  T.  184;  Cantagrel  v.  Von  Lupin,  68  T.  670;  Parker  v.  Baines,  66  T.  606; 
Bichards  v.  Smith,  67  T.  610. 

(2)  Constructive  possession  remains  with  the  owner  of  the  fee,  until  ousted  by  actual  ad- 
verse possession.    Murphy  v.  Welder,  68  T.  236. 

(3)  Possession  under  an  inferior  title  will  operate  a  disseizin  of  the  holder  of  the  superior 
title  to  the  extent  of  the  inferior,  unless  the  bolder  of  the  superior  title  is  in  actual  possession 
of  somepart  of  the  land  covered  by  his  title.    Craig  v.  Cartwrlght,  65  T.  413. 

(4)  Tne  elder  title  of  a  prior  erantee  draws  to  it  the  seizin  of  the  entire  tract  covered 
thereby.  The  party  claiming  under  a  junior  grant  may,  by  taking  actual  possession,  dispos- 
sess the  prior  grantee  to  the  extent  of  the  second  grant.  But  upon  actual  possession  being 
taken  by  the  prior  grantee,  the  adverse  holding  of  the  trespasser  becomes  limited  to  h& 
actual  enclosure  and  improvements.  Parker  v.  Baines,  65  T.  606;  citing  Evitts  v.  Roth,  61 
T.  81;  Frisby  v.  Withers,  61  T.  134;  Whitehead  v.  Foley,  28  T.  289;  Horton  v.  Crawford,  10 
T.  382;  Cunningham  v.  Frandtzen,  26  T.  38. 

(5)  The  possession  by  a  tenant  of  the  owner  of  the  fee  of  a  part  of  a  larger  tract  with 
defined  l>oundaries,  will  not  extend  beyond  the  tract  held  by  hiift  as  tenant.  Craig  v.  Cart- 
wright,  66  T.  413;  Texas  Land  Co.  v.  tVilliams,  61  T.  61;  Read  v.  Allen,  63  T.  168. 

(6)  Acts  and  declarations  made  by  claimants  of  land,  after  possession  for  a  suflSoient  time 
to  bar  the  owner,  are  admissible  to  show  that  such  possession  was  not  adverse.  Bracken  v. 
Jones,  63  T.  184. 

(7)  A  possession  by  permission  of  the  owner  is  not  adverse.    Chance  v.  Branch,  68 

(8)  A.,  by  deed  of  gift,  conveyed  to  his  children  and  their  heirs  land  with  warranty  of 
title,  reserving  the  right  to  manage  and  control,  etc.,  during  his  life.  The  possession  of  the 
grantees  was  the  possession  of  the  grantor,  and  limitation  did  not  run  in  favor  of  the  grantees. 
Bom  baiter  v.  Morrow,  61  T.  417. 

(9)  lV)88e8sion  with  the  exercise  of  such  rights  as  pertain  to  the  owner  alone,  is  sufiScient 
in  the  absence  of  evidence  indicating  that  it  is  held  in  subordination  to  the  title  of  the  real 
owner.    Craig  v.  Cartwright,  66  T.  413. 

(10^  The  foundation  of  prescriptive  title  is  the  presumed  grant  of  the  party  whose  rights 
are  aoversely  affected;  but  where  it  appears  that  the  enjoyment  has  existed  by  the  consent  or 
license  of  such  party,  no  presumption  of  grant  can  be  made.  By  the  common  law  a  prescrip- 
tive right  to  prevent  an  adjacent  proprietor  from  inclosing  or  building  upon  his  own  land 
cannot  be  acquired  by  the  use  of  an  adjoining  house,  having  windows  looking  out  upon  his 
land,  and  receiving  light  and  air  from  that  direction  for  a  period  of  ten  years.  Klein  v.  €teb- 
rung,  25  T.  Sup.  232. 

(11)  The  owner  of  land  is  chargeable  with  notice  of  its  locality  and  boundaries,  and  the 
meaning  and  locality  of  every  adverse  settlement,  and  cannot  set  up  his  ignorance  of  the  claim 
of  right  of  an  adverse  occupant  to  defeat  limitation.    Brownson  v.  Scanlan,  59  T.  222. 

(12)  But  he  is  not  affected  with  notice  that  an  adjoining  proprietor  has  encroached  by  hia 
fence  a  few  feet  over  the  line,  for  the  purpose  of  acquiring  part  of  his  land  under  the  ten 
years' statute ;  it  is  only  where  the  party  who  sets  up  limitation  entered  under  a  recorded 
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deed,  which  on  its  face  discloses  a  conflict,  and  assumes  to  convey  title,  that  the  trne  owner 
whose  land  is  held  adversely  is  notified  of  the  adverse  claim.  Bracken  v.  Jones,  63 
T  lU, 

(13)  An  intruder  holds  only  to  the  limits  of  his  actual  boundaries.  One  who  enters  under 
a  claim  or  color  of  title  may  hold  to  the  boundaries  described  in  the  deed  under  which  he 
claims.    Contagrel  v.  Von  Lupin,  58  T.  670. 

(14)  When  a  possessor  holds  under  written  muniments  of  title,  which  the  law  does  not  re- 
quire to  be  registered,  or  notice  of  given  in  some  particular  way  as  a  condition  on  which  the 
holding  will  be  held  sufficient  to  sustain  limitation,  the  effect  of  an  open  visible  substantial 
possession,  such  as  an  owner  or  one  holding  under  him  is  alone  entitled  to,  operates  as  notice 

,  to  the  owner  of  whatever  claim  the  possessor  asserts.    Craig  v.  Oartwright,  65  T.  413. 

(15)  The  fact  that  defendant  paid  taxes  on  land,  used  firewood  from  it,  kept  people  from 
trespassing,  and  built  hog  pens  on  it,  and  used  it  as  a  ranch  for  his  cattle  and  horses,  but  had 
made  no  other  inclosure,  or  ever  lived  on  or  occupied  the  land,  is  not  evidence  of  adverse  pos* 
session.    Sellman  v.  Hardin,  58  T.  86. 

06)  Casual  and  incomplete  possession  of  land,  evidenced  by  grazing  stock  on  it,  and  con- 
structing and  fencing  around  a  tank  of  water,  is  not  sufficient.  Murphy  v.  Welder,  58  T.  226* 
SeeBichards  v.  Smith,  67  T.  610. 

(17^  A  tenant  cannot  begin  to  secure  a  prescriptive  right  until  he  repudiates  the  tenancy 
ind  gives  to  his  landlord  notice  thereof.    Flanagan  v.  Pearson,  61  T.  302. 

08)  Wlieu  both  the  vendor  and  vendee  are  in  possession  of  land,  the  possession,  so  far  as  it 
affects  third  parties,  is  with  him  who  has  title.    Cameron  v.  Romele,  53  T.  238. 

(19)  Possession  nnder  an  executory  contract  is  not  adverse  until  the  relation  of  vendor  and 
vendee  is  repudiated  by  one  of  the  parties  within  the  knowledge  of  the  other.  Pearson  v. 
Boyd,  62  T.  541 ;  Booaevelt  v.  Davis,  49  T.  463;  Johnson  v.  Newman,  43  T.  628:  Howard  v. 
McKenzie,  M  T.  171. 

(20)  Possession  by  virtue  of  an  executory  contract  with  one  who  himself  claims  under  a 
like  contract  from  the  patentee,  is  not  adverse  to  that  of  tlie  patentee  till  the  latter  repudiates 
bii  contract  by  selling  to  other  parties,  in  which  case  possession  under  the  executorv  contract 
becomes  adverse  to  that  of  the  second  vendee.  Pearson  v.  Boyd,  62  T.  541 ;  citing  Roosevelt 
V.  Davis,  40  T.  463;  Keys  v.  Mason,  44  T.  144;  and  see  Craig  v.  Cartwright,  66  T.  413. 

(21)  When  the  vendee  repudiates  the  contract  with  his  vendor,  his  possession  becomes  ad- 
▼erse^  Cook  v.  Knott,  28  T.  85;  and  see  Walker  v.  Emerson,  20  T.  706;  Estes  v.  Browning, 
11 T.  237;  Browning  V.  Estes,  3  T.  462.  Where  the  land  conveyed  is  public  land,  to  which 
the  vendor  has  no  title,  the  vendue,  on  discovering  that  the  land  is  vacant,  is  not  bound  to 
surrender  or  abandon  possession,  but  may  appropriate  the  land  himself.  Howard  v.  McKen- 
ile,  54  T.  171 ;  citing  Cravens  v.  Brooke,  17  T.  268;  Jennings  v.  De  Cordova,  20  T.  508;  Spier 
?.  Laman,  27  T.  205;  Wheeler  v.  Styles,  28  T.  243;  Bodgers  v.  Daily,  46  T.  583;  and  see  Young 
V.  O'Neal,  54  T.  544. 

(22)  No  limitation  will  run  in  favor  of  a  tenant  in  common  in  possession  against  his  co- 
tenant,  until  after  notice  that  the  possession  is  adverse  is  brought  home  to  him.  Moody  v. 
BuUer»63T.  210. 

(23)  One  in  possession  nnder  a  deed  conve3ring  a  designated  portion  of  a  survey  cannot 
plead  limitation  against  the  owner  of  an  undivided  Interest  therein  under  an  older  deed  from 
the  common  vendor,  the  second  purchaser  having  notice  of  the  s.ame.  Saunders  v.  Silvey, 
65T.46. 

(24}  In  case  of  resulting  trust,  so  long  as  the  trust  relation  is  admitted,  and  there  is  no  ad- 
verse nolding  by  the  trustee  or  any  one  claiming  under  him,  no  lapse  of  time  will  bar  the 
cestui  que  tru$L  In  cases  of  constructive  trust,  which  is  born  of  fraud,  and  which  presupposes 
from  its  beginning  an  adverse  claim  of  right  on  the  part  of  the  trustee  by  implication,  the 
statute  will  commence  to  run  from  the  period  at  which  the  eesM  que  trust  could  have  indicated 
his  right  by  action  or  otherwise.  Cole  v.  Noble,  63  T.  432;  citing  Hunter  v.  Hubbard,  26  T. 
547;  Anderson  v.  Stewart,  15  T.  2S5;  Carlisle  v.  Hart,  27  T.  350;  Grumbles  v.  Grumbles,  17  T. 
472;  McKln  v.  Williams,  48  T.  89;  see,  also,  Smith  v.  Fly,  24  T.  345;  Kennedy  v.  Baker,  59  T. 
150;  Phillips  V.  Holman,  26  T.  276:  McMasters  v.  Mills,  30  T.  591 ;  Eborn  v.  Zimpelman,  47  T. 
503;  Wlngate  v.  Win«ite,  11  T.  430:  Tinnen  v.  Mebane,  10  T.  246;  Turner  v.  Smith,  11  T.  620; 
Brown  V.  Guthrie,  27  T.  610;  Hudson  v.  Wheeler,  34  T.  856;  Bobertson  v.  Wood,  15  T.  1; 
Redding  V.  Bedding,  15  T.  249;  Fisk  v.  Wilson,  15  T.  430;  Hodges  v.  Johnson,  15  T.  570; 
Connoly  v.  Hammond,  51  T.  635;  Murchlson  v.  Payne,  37  T.  305. 

Art.  3199.  Possession  by  different  persons.  Peaceable  and  adverse 
possessioa  need  Dot  be  continued  in  the  same  pei^on,  but  when  held  by 
different  persons  successively  there  must  be  a  privity  of  estate  between  them. 

(1)  Heirs  may  tack  their  possession  to  that  of  the  ancestor,  so  as  to  complete  the  term  of 
occupancy  required  hy  the  statute.    Olive  v.  Bevll,  55  T.  423. 

(2)  One  who  entered  under  a  deed  to  himself,  duly  recorded,  may  tack  his  own  possession 
to  that  of  his  vendor,  who  also  entered  and  held  under  a  deed  duly  registered.  Cook  v. 
DcnnU,  61  T.  246. 

(3)  Where,  under  a  plea  of  five  years'  limitation,  possession  is  claimed  under  different 
titles,  and  the  requisite  term  of  occupancy  has  elapsed  under  neither,  hut  the  possession  un- 
der one  title  must  be  tacked  to  that  under  another,  in  order  to  make  out  the  five  years,  a 
priflty  must  be  shown  between  the  various  titles  under  which  possession  is  claimed,  or  its 
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oontinaity  would  be  broken,  and  the  statute  of  flve  years  will  not  avail  on  the  claim. 
Browason  v.  Scanlan,  69  T.  222;  Medlia  v.  Wilkins,  60T.  409;  Coolc  v.  Dennis,  61  T.  246. 

(4)  One  claiming  an  undivided  hall  interest  in  a  lot  went  into  possession,  reoogniziug  B., 
his  vendor,  the  claimant  of  the  other  half,  as  tenant  in  common,  he  holding  adversely  to  all 
others:  having  afterwards  purchased  B.'s  interest,  he  continued  in  possession  as  before  of  the 
entire  lot*  Held,  that  his  possession,  as  against  a  third  party  claiming  an  adverse  tiiie  to  the 
half  interest  purchased  from  B.,  could  be  added  to  the  period  of  possession  from  his  entry  up  to 
the  date  of  the  deed  to  him  from  B.    Tenell  v.  Martin,  64  T.  121. 

(5)  The  plea  of  ten  years  is  not  sustained  when  the  adverse  occupancy  of  different  per- 
sons IS  relied  on,  unless  the  defeiidanc  can  show  privity  between  himself  and  others  on  whose 
possession  ho  relies.    Douon  v.  Moss,  58  T.  152. 

Art.  3200.  liimitation  not  to  run  agraiiist  state,  nor  favor  ad- 
verse holder  of  street,  road,  etc.  The  right  of  the  state  Bhall  not  be 
barred  by  any  of  the  provisions  of  this  chapter,  nor  shall  any  person  ever  ac- 
quire, by  occupancy  or  adverse  possession,  any  right  or  title  to  any  part  or  por- 
tion of  any  road,  street,  sidewalk  or  grounds  which  I>elong  to  any  town,  city  or 
county,  or  which  have  been  donated  or  dedicated  for  public  use  to  any  such 
town,  city  or  county  by  the  owner  thereof,  or  which  have  been  laid  out  or 
dedicated  in  any  manner  to  public  use  in  any  town,  city  or  county  in  this 
state;  provided^  this  act  shall  not  apply*  to  any  alley  laid  out  across  any 
block  or  square  in  any  city  or  town.  [Amendment  March  17;  July  4, 1887; 
20  Leg.  p.  28. 

(1)  The  repealed  article  reads  as  follows:  . 

Art.  8200.  The  right  of  the  State  of  Texas  shall  not  he  haired  hy  any  of  the  provisions  of 
this  chapter.    [Act  Feb.  6, 1841 ;  5  Cong.  p.  163;  P.  D.  4622-3-4. 

Art.  3201 .  Does  not  ran  agrainst^who.  If  a  person  entitled  to  commence 

suit  for  the  recovery  of  real  property,  or  to  make  any  defense  founded  on 

the  title  thereto,  be,  at  the  time  such  title  shall  first  descend  or  the  adverse 

possession  commence — 

1.  Under  the  age  of  twenty-one  years ;  or, 

2.  A  married  woman  ;  or, 

3.  Of  unsound  mind;  or, 

4.  A  person  imprisoned ;  the  time  during  which  such  disability  shall  con- 
tinue shall  not  be  deemed  any  poHion  of  the  time  limited  for  the  commence- 
ment of  such  suit  or  the  making  of  such  defense;  and  such  person  shall  have 
the  same  time,  after  the  removal  of  his  disability,  that  is  allowed  to  others  by 
the  provisions  of  this  chapter.  [Act  Feb.  5,  1841;  5  Cong.  p.  163;  P.  D. 
4621-2-3-4.] 

(1)  Limitation  does  not  mn  against  one  claiming  an  estate  in  remainder,  who  was  nuder 
coverture  when  the  property  was  wrongfully  sold  hy  the  tenant  in  possession.  Bogers  v. 
Trevathan,  67  T.  406. 
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CH.  2.— LIMITATION  OF  PERSONAL  ACTIONS. 


Art. 

3d02.    Actions  to  be  commenced  in  one  year. 

3203.    Actions   to    be    commenced    in   two 

years. 
3304.    Shall  run  against  each  item,  when. 

3205.  What  actions  barred  in  four  years. 
3306.    On  bond  of  executor,  administrator  or 

faardiau. 
other  actions  barred,  when. 

3206.  Action  on  foreign  judgment  barred, 

when. 


Art. 

3209. 
3210. 
3211. 

8212. 
8213. 
8214. 


Actions  for  specific  performance. 

Judgment  shall  be  revived,  when. 

On  motion  for  not  returning  execu- 
tion. 

On  the  action  of  forcible  entry,  etc. 

On  action  to  contest  a  will. 

In  case  of  forgery,  etc.,  action  accrues, 
when. 


Art.  3202.  Actions  to  be  commenced  in  one  year.  There  shall 
be  commenced  and  prosecuted  within  one  year  after  the  cause  of  the  action 
shall  have  accrued,  and  not  afterward,  all  actions  or  suits  in  court,  of  the  fol- 
lowing description : 

1.  Actions  for  injuries  done  to  the  person  of  another. 

2.  Actions  for  malicious  prosecution  or  for  injuries  done  to  the  character  or 
reputation  of  another  by  libel  or  slander. 

3.  Actions  for  damages  for  seduction,  or  breach  of  promise  of  marriage. 

4.  Actions  for  injuries  done  to  the  person  of  another  where  death  ensued 
from  such  injuries;  and  the  cause  of  action  shall  be  considered  as  having  ac- 
crued at  the  death  of  the  party  injured.  [Act  Feb.  5,  1841 ;  5  Cong.  p.  163; 
P.D.  4604;  Act  Feb.  2,  1860;  8  Leg.  p.  32;  P.  D.  15.] 

(1)  Limitation  Is  interrupted  hj  a  commencement  of  snit,  no  matter  how  defectively  the 
cause  of  action  may  be  presented  In  the  petition.  Scoby  v.  Sweatt,  28  T.  729;  Coats  v.  EUiott, 
23 T.  612;  Epperson  v.  Young,  19  T.  476;  Coles  v.  Portls,  18  T.  166;  Young  v.  Epperson,  14 
T.  618;  Smith  v.  McGaughey,  13  T.  467;  Kinney  v.  Lee,  10  T.  155;  WeUs  *v.  Fairbanks,  5  T. 
583;  Bremond  y.  Johnson,  1  App.  C.  C.  §609. 

(2)  When  the  plaintiff  in  a  suit  takes  a  volnntary  non-suit,  the  running  of  the  statute  is 
not  interrupted.    Beissner  v.  Texas  Express  Co.,  1  App.  C.  C.  §  806. 

.  (3)  The  term  '^malicious  prosecution,^'  as  used  in  this  article,  refers  to  a  criminal  proceed- 
ing, and  not  to  a  prosecution  as  involved  in  a  civil  action.    Beai'  Bros.  v.  Marx,  63  T.  298. 

AsT.  3203.  Actions  to  be  commenced  in  two  years.  There  shall 
be  comnieuced  aud  prosecuted  within  two  years  after  the  cause  of  action  shall 
have  accrued y  and  not  afterward,  all  actions  or  suits  in  court  of  the  following 
description : 

1.  Actions  of  trespass  for  injury  done  to  the  estate  or  the  property  of 
another. 

2.  Actions  for  detaining  the  personal  property  of  another,  and  for  convert- 
ing such  personal  property  to  one's  own  use. 

3.  Actions  for  taking  or  carrying  away  the  goods  and  chattels  of  another. 

4.  Actions  for  debt  where  the  indebtedness  is  not  eyidenced  by  a  contract  in 
writing. 

5.  Actions  upon  stated  or  open  accounts,  other  than  such  mutual  and  cur- 
rent accounts  as  concern  the  trade  of  merchandise  between  merchant  and  mer- 
chant, their  factors  or  agents.  [Act  Feb.  5, 1841;  5  Cong.  p.  163;  P.  D. 
4604;  Act  Feb.  16,  1852;  4  Leg.  p.  128.] 

(1)  The  limitation  of  two  years  applies  to  an  action  to  recover  damages  on  account  of  the 
seizare  and  sale  of  property  under  an  attachment  wronj^ully  sued  out.  The  cause  of  action 
aocmes  when  the  property  is  seized  under  the  wHt.     Woods  v.  Huffman,  64  T.  98. 

(2)  The  fact  that  a  debt  which  a  pledge  is  made  to  secure  is  barred  by  the  statute  of 
limitations,  constitutes  no  defense  to  an  action  by  the  pledgee  against  another  for  the 
vrongfol  conversion  of  the  property,  the  pled^iree  having  a  special  property  in  the  thing 
pled^  and  being  entitled  to  its  possession  until  the  debt  is  paid.    Hudson  v.  Wilkinson,  61 

(3)  Money  due  an  estate  having  a  proper  representative  becomes  barred  if  not  evidenced 
1>7  a  contract  in  writing,  by  the  statute  of  limitations  of  two  years  after  the  accrual  of  the 
right  to  sue.  The  statute  will  not  be  prevented  from  running  by  the  disability  of  the  heir,  if 
the  representative  of  the  estate  had  a  right  of  action.  Binge  v.  Oliphint,  62  T.  682;  citing 
Thomas  v.  Greer,  6  T.  877. 
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(4)  The  term  **open  acconnt^'  is  used  in  contradiBtinction  to  a  *<fitated  acconnt^^  wherein  the 
account  is  closed  by  an  assent  to  its  correctness  by  the  party  charged.  The  fact  that  a  bal- 
ance is  shown  in  an  account  and  claimed  in  a  suit,  does  not  make  it  less  an  open  aooount. 
Whittlesey  v.  Spofford,  47  T.  13. 

(5)  When  there  are  mutual  accounts  not  between  merchant  and  merchant,  their  factors  or 
agents,  of  which  some  of  the  items  have  been  due  more  than  two  years  before  the  com* 
mencement  of  the  suit,  such  items  are  barred  by  limitation,  notwithstanding  there  may  be 
other  items  in  the  account  not  within  the  bar  of  the  statute.  Lowe  ▼.  Dowbam,  26  T.  507; 
citing  Prldgen  v.  Hill,  12  T.  874;  Prldgen  v.  McLean,  12  T.  420;  and  see  Hassler  v.  Kay,  1 
App.  C.  C.  f  665;  Winn  v.  Bryant,  1  App.  C.  C.  §  809. 

(6)  Where  the  plaintiff  was  a  merchant,  but  the  defendant  was  not  a  merchant,  and  the 
items  of  his  account  were  not  strictly  credits  given  to  the  plaintiff,  but  were  payments  made 
on  his  own  account,  the  dealings  are  not  accounts  between  merchant  and  merchant.  May  v. 
Pollard,  28  T.  677. 

(7)  The  statute  of  limitations  has  no  application  to  p^ments  or  to  charges  in  acoonnts 
which  might  legitimately  be  considered  as  payments.  Hassler  v.  Kay,  1  App.  C.  C.  §  666; 
citing  Beardsley  v.  Hall,  9  T.  119;  Williams  v.  Bradbury,  9  T.  487;  Ware  v.  Bennett,  18  T.  794* 

Art.  8204.  Shall  ran  agrainst  each  item,  when.  In  all  accounts, 
except  those  betweeu  merchant  and  merchant  as  aforesaid,  their  factors  and 
agents,  the  respective  times  or  dates  of  the  delivery  of  the  several  articles 
charged  shall  be  particularly  specified,  and  limitation  shall  run  against  each 
item  from  the  date  of  such  delivery,  unless  otherwise  specially  contracted. 
[Act  Feb.  5,  1841;  5  Cong.  p.  163;  P.  D.  4611-12.] 

(1)  Limitation  mns  on  open  accounts  of  physicians,  attorneys,  factors,  pilots,  and  other 
persons  undertaklno^  to  perform  servioes  which  require  skill,  for  reward,  from  the  time  the 
service  is  rendered  or  performed.  Oulicl£  v.  Forston,  1  App.  C.  0.  §  426;  Jones  v.  Lewis, 
11  T.  860;  Graham  v.  Gautler,  21  T.  112. 

(2)  The  right  of  action  of  a  clerk,  whose  employment  was  hy  month,  accmes  at  the  ex- 
piration of  each  month.    Davis  v.  Lemon,  1  App.  0. 0.  f  290. 

Art.  3205.    What  actions  barred  in  four  years.    There  shall  be 

commenced  and  prosecuted  within  four  years  after  the  cause  of  action  shall 

■  have  accrued,  and  not  afterward,  all  actions  or  suits  in  court  of  the  following 

description : 

1.  Actions  for  debt  where  the  indebtedness  is  evidenced  by  or  founded  upop 
any  contract  in  writing. 

2.  Actions  for  the  penalty  or  for  damages  on  the  penal  clause  of  a  bond  to 
convey  real  estate.  ^ 

3.  Actions  by  one  partner  against  his  co-partner  for  a  settlement  of  the 
partnership  accounts,  or  upon  mutual  and  current  accounts  concerning  the  trade 
of  merchandise  between  merchant  and  merchant,  their  factors  or  agents ;  and 
the  cause  of  action  shall  be  considered  as  having  accrued  on  a  cessation  of  the 
dealings  in  which  they  were  interested  together.  [Act  Feb.  5, 1841 ;  5  Cong, 
p.  163;  P.  D.  4604.] 

(1)  There  is  no  technical  distinction  between  actions  and  suits,  and  debt  and  daoukges,  at 
common  law.    Bobinson  v.  Varaell,  16  T.  382. 

(2)  In  an  action  for  debt  the  statute  of  limitations  affects  the  remedy  only;  it  does 
not  deprive  the  creditor  of  a  remedy  when  ho  had  provided  by  contract  to  enforce  through  a 
trustee  the  payment  of  his  claim  without  the  assistance  of  the  courts,  and  consequently  sale 
of  property  may  be  made  under  a  deed  of  trust,  although  an  action  on  the  debt  secured 
thereby  is  barred  by  limitation.  Fievel  v.  Zuber,  67  T.  275;  Gk)ldfrank  v.  Young,  64  T.  432; 
Wood  V.  Welder,  42  T.  409;  Grigsby  v.'Pealf,  57  T.  147;  Jordan  v.  Peak,  38  T.  429;  Stewart  v. 
Mackey,  16T.  67;  Chipman  v.  McKinney,  41  T.  78;  Sprague  v.  Ireland,  36  T.  665;  Black- 
well  V.  Baruett,  52  T.  331 ;  Hemphill  v.  Watson,  60  T.  682;  Scott  v.  Bhea,  5  T.  258 :  Smith  v. 
Montes,  11  T.  24;  Scott  v.  Bhea.  21  T.  708;  Cunningham  v.  Fraadtzen,  2^  T.  34;  Pearson  v. 
Burdett,  26  T.  157;  Moody  v.  Holoomb,  26  T.  714;  Grigsby  v.  Peak,  57  T.  142;  Erhard  v. 
flearne,  47  T.  469;  Craig  v.  Cartwright,  65  T.  413. 

(3)  An  action  against  an  administrator  on  a  rejected  claim  must  be  brought  within  three 
months  after  the  account  has  been  rejected  or  disapproved.  Cotton  v.  Jones,  3?  T.  34;  Crosby  v. 
McWlllie,  11  T.  94;  Cobb  v.  Norwood,  11  T.  656;  Black  v.  Bockmore,  50  T.  88. 

(4)  The  payment  of  a  note  by  a  surety  is  not,  between  himself  and  the  principal,  an  ex* 
tinguishment  of  the  same,  and  his  right  of  action  against  the  principal  is  upon  the  note,  and 
not  upon  the  implied  assumpsit.  Tutt  v.  Thornton,  57  T.  85;  citing  HolUman  v.  Bogers,  6  T. 
91 ;  and  see  Bush  v.  Bishop,  60  T.  177. 

(5)  The  payee  of  a  promissory  note  who  endorses  it.  and  afterward  takes  it  up,  has  a 
reraedv  upon  the  note,  and  not  upon  an  account  for  money  paid,  to  the  use  of  the  maker* 
WUllaina  v.  Durst,  25  T.  667. 
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(6)  The  action  of  An  accommodation  acceptor  agalngt  a  drawer  is  founded  upon  the  con- 
tract in  writing.  Sublett  v.  McKinney,  19  T.  438;  Walters  v.  G.,  II.  &  S.  A.  K.  R.  Co.,  1  App. 
0. 0.  $  756.  And  it  is  immaterial  that  the  acceptance  is  verbal^  Walters  v.  G.,  H.  &  S.  A. 
B.  R.  Co.,  1  App.  C.  C.  §  755. 

(7)  Ordinarily  there  is  no  liability  lor  contribution  to  a  co-surety  who  voluntarily  pays  a 
debt  after  it  is  barred  by  limitation,  yet  II  he  pays  it  after  judfi;ment  on  a  suit  begun  before 
limitation  has  run,  such  payment  after  a  period  when  the  bar  of  the  statute* would  nave  been 
oompleteif  the  suit  had  not  been  brought,  will  render  his  co-surety  liable  for  contribution, 
and  the  plea  of  limitation  is  not  available  against  such  action.  Glasscock  v.  Hamilton,  62  T.  143. 

(8)  When  the  goods  are  sold  on  the  written  order  of  defendant  promising  payment 
therefor,  the  written  order  is  the  ground  and  foundation  of  the  action.  Page  v.  Payne,  41 T.  143. 

(9)  A  note  fi4ven  by  agreement  between  merchant  and  merchant,  not  in  the  payment  of  a 
debt,  bat  to  e^dence  a  credit  in  their  dealings  with  each  other,  and  as  a  convenient  basis  for 
further  credit,  will  not,  when  it  constitutes  an  Item  in  a  mutual  current  account  between  the 
ptrdes  concerning  the  trade  of  merchandise  between  merchant  and  merchant,  be  barred  by 
the  Upse  of  four  years  from  its  maturity,  but  will  be  subject  only  to  the  statutory  bar  applied 
to  the  account.    iicGuire  v.  Bldwell,  64  T.  43. 

(10)  A  note  payable  on  demand  Is  payable  immediately,  and  no  special  demand  is  neces- 
^ry.  The  stntute  commences  to  run  from  the  date  of  the  note.  Schraum  v.  Nolte,  1  App. 
€.  C.  S  1156;  Cook  v.  Cook,  19  T.  436. 

(11)  A  county  warrant  U  prima  fade  evidence  of  a  subsisting  debt,  but  it  affords  no  right 
of  action  until  the  county  has  by  some  act  repudiated  tbe  claim,  and  limitation  does 
not  run  against  an  action  thereon  until  the  act  of  repudiation.  Leach  v.  Wilson  County, 
62  T.  331. 

(12)  When  notes  and  bills  are  payable  "after  sight,''  or  **after  notice,"  the  statute  does  not 
beglo  to  run  from  the  date  of  the  bill  or  note.  The  presentment  or  notice  must  be  made  within 
a  reasonable  time,  as  in  case  of  notes  payable  after  demand.  What  this  reasonable  time  is 
depends  upon  the  circumstances  of  each  particular  case,  and  is  a  matter  of  fact  for  the  jury. 
If  no  cause  for  delay  can  be  shown,  the  demand  is  barred,  unless  made  within  the  period  of 
limitations.    Schraum  v.  Nolte,  1  App.  C.  C.  §  1156. 

SL3^  The  statute  of  limitations  begins  to  run  between  co-sureties  at  the  time  the  debt  is 
.  ,  irrespective  of  the  time  when  the  obligation  was  entered  into  or  became  due.  Beck  v. 
ttrrant,  61  T.  402. 

(14)  When  a  pai-ty  receives  a  receipt  for  a  sum  of  money,  to  be  returned  with  interest  when 
called  on  so  to  do,  the  statute  commences  to  run  from  its  date.  Schraum  v.  Nolte,  1  App.  C.  C. 
§1156. 

(15)  In  tbe  computation  of  time  from  an  act  done,  the  day  on  which  the  act  is  done  will  be 
exdnded,  whenever  such  exclusion  will  prevent  an  estoppel  or  save  a  forfeiture.  The  day  on 
which  the  sutute  took  effect  is  excluded.  When  an  act  is  to  be  done  within  a  given  time,  e.  g, 
thirty  days,  the  party  has  the  whole  of  the  thirtieth  dav  in  which  to  perform  it;  but  if  it  is  to 
be  done  after  tbe  expiration  of  thirty  days,  it  cannot  be  performed  until  on  the  thirty-first 
day,  the  law  taking  no  notice  of  fractions  of  a  day.  Dowell  v.  Vinton,  1  App.  C.  C.  §  331 ; 
O'Connor  v.  Towns,  1 T.  107:  Burr  v.  Lewis,  6  T.  76;  Campbell  v.  Lane,  35  T.  Sup.  93;  Moore 
V.  Hollaman,  25  T.  Sup.  81 ;  Cox  v.  Beinhardt,  41 T.  591 ;  Watkina  v.  Willis,  58  T.  521.       , 

Abt.  3206.  On  bond  of  exeentor,  ete«  All  suits  on  the  bond  of  any 
executor,  administrator  or  guardian  shall  be  commenced  and  prosecuted 
within  four  years  next  after  the  death,  resignation,  removal  or  discharge  of 
«uch  executor,  administrator  or  guardian,  and  not  thei*eafter.  [Act  March 
20,  1848;  2  Eeg.  p.  235;  P.  D.  1375;  Act  Aug.  9,  1876;  15  Leg.  p-  93; 
P.  D.  3923.] 

Abt.  3207.  All  other  actions,  fonr  years.  Eveiy  action  other  than 
for  the  recovery  of  real  estate,  for  which  no  limitation  is  otherwise  pre- 
scribed, shall  be  brought  within  four  years  next  after  the  right  to  bring  the 
same  shall  have  accrued,  and  not  afterward. 

Jl)  A  proceeding  to  supply,  restore  and  reinstate  a  judgment  and  record  destroyed  by  Are, 
er  R.  S.,  Arts.  428^-9,  is  subject  to  the  limitation  prescribed  in  this  article.     Phelan  v. 
WUey,  2  App.  C.  C.  f  735. 

Akt.  3208.  Actions  on  foreigrn  jadgments  barred,  when.  Every 
action  upon  a  judgment  or  decree  rendered  in  any  other  state  or  territory  of 
the  United  States,  in  the  District  of  Columbia  or  in  any  foreign  country,  shall 
be  barred,  if  by  the  laws  of  such  state  or  country  such  action  would  there  be 
barred,  and  the  judgment  or  decree  be  incapable  of  being  otherwise  enforced 
there;  and  whether  bo  barred  or  not,  no  action  against  a  person  who  shall 
have  resided  in  this  state  during  the  ten  years  next  preceding  such  action, 
^ull  be  brought  upon  any  such  judgment  or  decree  rendered  more  than  ten 
years  before  the  commencement  of  such  action. 
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Art.  3209.    Actions  for  speclflc  performance.    Any  action  for  the 

specific  performance  of  a  contract  for  the  conveyance  of  real  estate  shall  be 

commenced  within  ten  years  next  after  the  cause  of  action  shall  have  accrued^ 

and  not  afterward. 

(1)  An  action  for  the  epecific  performance  of  a  contract  for  the  conyeyance  of  real  estate  U 
now  oaiTed  by  this  article.  Taylor  v.  Campbell,  59  T.  315.  For  decisions  prior  to  the  statute, 
see  Lewis  v.  Cole,  60  T.  341 ;  McKiu  v.  Williams,  48  T.  89;  CarUsle  v.  Hart,  27  T.  354 ;  Hodges. 
V.  Johnson,  15  T.  575. 

Art.  3210.    Judgrment  shall  be  revtyed,  when.    A  judgment  in  any 

coui*t  of   record  within  this  state,  where  execution  has  not  issued   within 

twelve  months  after  the  rendition  of  the  judgment,  may  be  revived  bj  scire 

facias  or  an  action  of  debt  brought  thereon  within  ten  years  after  the  dale  of 

such  judgment,  and  not  after.     [Act  Feb.  5,  1841;  5  Cong.  p.  163;  P.  D» 

4608.] 

(1)  When  no  judgment  has  been  in  fact  rendered  against  the  sureties  on  a  replevin  bond,  & 
suit  to  substitute  a  new  bond  in  place  of  the  original,  which  has  been  lost,  and  to  obtain  & 

edgment  of  forfeiture  upon  it,  would  be  subject  to  the  limitation  of  four  years.    Poland  v» 
enry,64T.542. 

(2)  A  judgment  is  barred  by  limitation  after  the  expiration  of  ten  years  from  the  date 
when  the  last  execution  thereon  issued.  Its  period  of  dormancy  has  no  influence  in  fixing 
the  date  when  the  statute  begins  to  run.    Wills  v.  Stroud,  67  T.  516. 

Abt.  8211.  On  motion  for  retamingr  execntlon.  Where  execu- 
tion has  issued  and  no  return  is  made  thereon,  the  paily  in  whose  favor  the 
same  was  issued  may  move  against  any  sheriff  or  other  officer  and  his  sureties 
for  not  returning  the  same  within  five  years  from  the  day  on  which  it  was 
returnable,  and  not  after.  [Act  Feb.  5,  1841;  5  Cong.  p.  163;  P.  D. 
4608.] 

Art.  3212.    On  the  action  of  forcible  entry,  etc.    No  action  of 

foi*cible  entry  or  forcible  detainer,  as  provided  for  by  law,  shall  be  prosecuted 

at  any  time  after  two  years  from  the  commencement  of  the  forcible  entry  or 

detainer. 

^1)  One  in  whose  favor  an  action  of  '^forcible  entry  and  detainer'*  might  be  brought  may^ 
in  lieu  thereof ,  maintain  an  action  for  trespass  to  try  title.  Thurber  v.  Connors,  67  T.  96;. 
McDannell  v.  Cherry,  64  T.  177. 

Abt.  3213.    On  actions  to  contest  a  will.     Any  person  interested 

in  any  will  which  shall  have  been  probated  under  the  laws  of  this  state,  may 

institute  suit  in  the  proper  coui't  to  contest  the  validity  thereof,  within  four 

years  after  such  will  shall  have  been  admitted  to  probate  and  not  afterwards 

[Act  Aug.  9,  1876;  15  Leg.  p.  93.] 

(1)  This  proceeding  must  be  commenced  in  the  county  court.  Pranks  v.  Chapman,  61  T» 
676;  Franlss  v.  Chapman,  60  T.  46;  Heath  v.  Layne,  62  T.  686. 

Art.  3214.    In  case  of  forgery,  etc.    Any  heir  at  law  of  the  testator^ 

or  any  other  person  interested  in  his  estate,  may  institute  suit  in  the  proper 

court  to  cancel  a  will  for  forgery  or  other  fraud  within  four  years  after  the 

discovery  of  such  forgery  or  fraud,  and  not  afterward.     [Act  Aug.  9,  1876;. 

15  Leg.  p.  93.] 
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CH.  3.— GENERAL  PROVISIONS. 


3215-3218. 


Art. 

3215.  SaspenBion  of,  during  late  war.    . 

3216.  Time    of     temporary     absence     not 

counted. 

3217.  Death  of  owner,  etc.,  stops  limitation, 

until. 

3218.  Death  of  person,  etc.,  against  whom, 

etc. 

3219.  Acknowledgment  must  be  in  writing. 

3220.  Limitation  must  be  pleaded,  etc. 

3221.  Presumption  of  death,  etc.,  when,  etc. 


Art. 


3223. 
3221. 
3225. 


Limitation  shall  not  run  against  in- 
fants, etc. 

Action  against  immigrant  barred, 
when,  etc. 

Debts  incurred  prior  to  removal  of 
person  to  this  state. 

One  disability  not  tacked  to  another. 

Claims  barred  under  pre-^dsting  laws, 
etc. 


Art.  3215.  Snapension  dniingr  late  war.  The  laws  of  limitation 
of  civil  suits  in  this  stiite  ehall  be  considered  as  suspended  during  the  late  civil 
war,  commencing  on  the  twenty-eighth  day  of  January,  1861,  and  ending  on 
the  thirtieth  day  of  March,  1870;  but  nothing  herein  shall  be  held  to  revive 
any  cause  of  action  heretofore  barred.     [Const.  Art.  16,  §  18.] 

(1)  See  Grigsby  V.  Peals,  67  T.  142;  Goldfranlc  v.  Young,  64  T.  432:  Dowell  v.  Vinton, 
1  App.  C.  C.  §  827. 

Art.  3216.    Time  of  temporary  absence  not  counted.    If  any 

person  against  whom  there  shall  be  cause  of  action,  shall  be  without  the  limits 
of  this  state  at  the  time  of  the  accruing  of  such  action,  or  at  any  time  during 
which  the  same  might  have  been  maintained,  the  person  entitled  to  such  action 
shall  be  at  liberty  to  bring  the  same  against  such  person  after  bis  return  to  the 
state,  and  the  time  of  such  person's  absence  shall  not  be  accounted  or  taken 
as  a  part  of  the  time  limited  by  any  of  the  provisions  of  this  title.  [Act  Feb. 
5,  1841;  5  Cong.  p.  163;  P.  D.  24.] 

n)  The  absence  of  the  officers  of  a  corporation  created  in  this  state,  and  carrying  on  its 
business  here,  bevond  the  state,  is  not  the  absence  of  the  corporation  itself.  Sherman  v. 
B.  B.  B.  A  C.  K.  R.  Co.,  21  T.  349. 

^2)  This  article  includes  each  departure  from  the  state  and  the  whole  time  of  the  defend- 
aiit\  absence;  that  is,  to  render  the  bar  effective,  the  debtor  must  remain  in  the  state  for  the 
full  period  of  time  prescribed  bj  the  law.  Fidher  v.  Phelps,  21  T.  551 ;  PhUlips  v.  Holman, 
26  T.  276. 

Art.  3217.    Death  of  owner,  etc.,  shall  stop  limitation  antU, 

etc*  In  case  of  the  death  of  any  person  in  whose  favor  there  may  be 
cause  of  action,  the  law  of  limitation  shall  cease  to  run  against  such  cause  of 
action  until  twelve  months  after  such  death,  unless  an  administrator  or  ex- 
ecutor shall  have  sooner  qualified  according  to  law  upon  such  deceased  per- 
son's estate;  then  and  in  that  case  the  said  law  of  limitation  shall  only  cease 
to  run  until  such  qualification.  [Act  Feb.  16,  1852;  4  Leg.  p.  128; 
P.  D.  4607.] 

n)  When  a  decedent  before  his  d^th  transferred  in  blanlc  a  note  payable  to  himself,  lim- 
itation is  not  suspended  by  his  death.    Davis  y.  Dixon,  61  T.  446. 

(2)  When  the  statute  of  limitations  begins  to  run  against  one  who,  before  its  bar  is  com- 
plete dies,  leaving  minor  heirs,  it  is  only  suspended  for  twelve  months  after  his  death,  unless 
administration  is  oegun  before  that  time,  and  continues  to  run  agaihst  his  heirs,  who  are  not 
protected  by  minority  against  its  operation.    Grimes  v.  Watlcins,  59  T.  133. 

Art.  3218.    Death  of  person,  etc.,  against  whom,  etc.    In  ease 

of  the  death  of  any  person  against  whom  there  may  be  cause  of  action,  the  law 

of   limitation  shall   cease  to  run  against  such  cause  of  action  until  twelve 

months  after  such  death,   unless  an  administrator  or  executor  shall  have 

sooner  qualified  according  to  law  upon  such  deceased  person's  estate;  then  and 

in  that  case  the  said  law  of  limitation  shall  only  cease  to  run  until  such  qual- 

ific-«tion.     [Act  Feb.  16,  1852;  4  Leg.  p.  128;  P.  D.  4C06.] 

(1)  As  to  creditors,  executors  and  administrators  are  only  trustees  by  construction,  and  as 
between  ttieni  and  tlie  estate  represented  by  tlie  executor  or  administrator,  the  statutes  of 
Hniitacion  run.  Smitti  v.  Gmette,  69  T.  S6;  citing  Tinnen  v.  Mebane,  10  T.  246;  Parker  v. 
Cater,  8  T.  318. 
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(2)  A  will  provided  that  a  claim  against  the  testator,  which  was  harred  hj  limitation 
at  the  time  of  his  death,  should  not  he  haired  hy  the  statute  of  limitations,  hut  should 
he  honestly  and  justly  paid  from  his  estate  hy  his  executors.  Held,  that  the  statute 
hegan  to  run  after  the  expiration  of  the  period  provided  hy  law  for  its  suspension  after  the 
death  of  the  testator.    Smiih  v.  Gillette,  59  T.  86. 

Art.  3219.  Acknowledgrment  mast  be  in  writing.  When  an 
action  may  appear  to  be  barred  by  a  law  of  limitation,  no  acknowledgment  of 
the  justness  of  the  claim  made  subsequent  to  the  time  it  became  due  shall 
by  admitted  in  evidence  to  take  the  case  out  of  the  operation  of  the  law,  un- 
less such  acknowledgment  be  in  writing  and  signed  by  the  party  to  be  charged 
thereby.     [Act  Feb.  5,  1841;  5  Cong.  p.  163;  P.  D.  4617a.] 

(1)  An  acknowledgment  must  show  that  the  deht  is  due,  either  in  whole  or  part,  and  mtist 
be  unqualified.    Smith  v.  Fly,  24  T.  345 ;  Mitchell  v.  Clay,  8  T.  443 ;  Coles  v.  Kelsey,  2  T.  541 . 

(2)  If  a  uew  promise  he  made  conditional,  or  depend  upon  facts  to  he  settled,  the  plaintiff 
must  prove  a  compliance  with  such  conditions,  or  the  happening  of  the  events  upon  which 
he  relies.    Leigh  v.  Linthecum,  30  T.  100. 

(3)  An  offer  hy  a  dehtor  in  writing  to  pay  the  principal,  hut  repndiatinff  the  interest  of 
the  deht,  was  held  to  be  an  aclcnowledgment  of  the  justice  of  the  principal.  McDonald  v. 
Grey,  29  T.  80. 

(4)  Where  the  word  "renewed,"  signed  by  the  defendant,  is  indorsed  on  the  back  of  the 
note,  its  legal  effect  is  the  same  as  U  its  maker  had  executed  a  new  note.  Oppenheimer  v. 
Fritter,  1  App.  C.  C.  §  373. 

(5)  In  actions  for  the  recovery  of  personal  property,  evidence  of  verbal  ackDowledgment 
by  the  defendant  of  the  plaintiff's  title  to  the  property  may  be  sufficient  for  the  purpose  of 
showing  that  his  claim  and  possession  were  not  adverse  to  the  plaintiff.  When  the  evidence 
clearly  shows  an  adverse  holding  by  the  defendant,  for  the  period  sufficient  for  the  statute  of 
limitations  to  become  available  as  a  defense,  an  acknowledgment  of  title  in  plaintiff,  unac- 
companied by  evidence  of  intention  or  willingness  to  submit  thereto,  will  not  defeat  the  bar 
of  the  statute.    Thurmond  v.  Trammell,  28  T.  371. 

Akt.  3220.  liimitation  mnst  be  pleaded,  etc.  The  laws  of  limita- 
tion of  this  state  shall  not  be  made  available  to  any  person  in  any  suit  in  any 
of  the  oourts  of  this  state,  unless  it  be  specially  set  foith  as  a  defense  in  this 
answer.     [Act  Feb.  16,  1852;  4  Leg.  p.  128;  P.  D.  4629.] 

(V)  Undiscovered  fraud  will  prevent  the  mnning  of  the  statute  of  limitations,  provided 
the  failure  to  sooner  discover  it  was  not  caused  by  want  of  proper  diligence  of  the  party  who 
asserts  the  existence  of  the  fraud.  Calhoun  v.  Burton,  64  T.  610;  Munson  v.  Hallowell,  96  T. 
475;  Anding  v.  Perkins,  29  T.  348;  Bremond  v.  McLean,  45  T.  10;  Kuhlman  v.  Balcer«  50  T. 
630;  Alston  v.  Richardson,  61  T.  6;  Ripley  v.  Withee,  27  T.  14;  Ransome  v.  Bearden,  60  T. 
119;  Connoly  v.  Hammond,  61  T.  635;  Coleman  v.  Thurmond,  66  T.  614;  Brown  v.  Brown, 
61  T.  46. 

Art.  3221.  Presmnptlon  of  death,  when,  etc.  Any  person  absent- 
ing himself  beyond  sea,  or  elsewhere,  for  seven  years  successively  shall  be 
presumed  to  be  dead,  in  any  cause  wherein  his  death  may  come  in  question, 
unless  proof  be  made  that  he  was  alive  within  that  time;  but  an  estate  recov- 
ered on  such  presumption,  if  in  a  subsequent  action  or  suit  the  person  pre- 
sumed to  be  dead  shall  be  proved  to  be  living,  shall  be  restored  to  him  who 
shall  have  been  evicted,  and  he  may  moreover  demand  and  recover  the  rents 
and  profits  of  the  estate  during  such  time  as  he  shall  be  deprived  thereof,  with 
lawful  interest.     [Act  Feb.  6,  1841 ;  5  Cong.  p.  163;  P.  D.  23.] 

Art.  3222.  liimitation  shall  not  mn  against  infants,  eto«  If  a 
person  entitled  to  bring  any  action  other  than  those  mentioned  in  chapter  one 
of  this  title  be  at  the  time  the  cause  of  action  accrues,  either — 

1.  Under  the  age  of  twenty-one  years ; 

2.  A  married  woman ; 

3.  Of  unsound  mind; 

4.  A  person  imprisoned;  the  time  of  such  disability  shall  not  be  deemed  a 
portion  of  the  time  limited  for  the  commencement  of  the  action,  and  such  per- 
son shall  have  the  same  time  after  the  removal  of  his  disability  that  is  allowed 
to  others  by  the  provisions  of  this  title. 

(1)  The  only  cases  in  which  it  has  been  held  that  the  statutes  of  limitation  ran  against  a 
minor  cestui  que  trusty  in  favor  of  a  stranger,  have  been  those  in  which  the  legal  title  to  the 
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property  was  vested  in  the  trustee.    Hanks  v.  Crosby,  64  T.  483;  Lacy  v.  Williams,  8  T.  182. 

(2)  When  a  female  minor  marries  she  becomes,  iu  contemplation  of  law,  of  full  age.  Parisii 
V.  Alston,  65  T.  194. 

(3)  This  exception  in  favor  of  a  married  woman  applies  in  all  cases.  T.  &  P.  R.  R.  Co.  v. 
Owaltney,  2  App.  0.  C.  §  685. 

Art.  3223.  Action  a^grainst  inunigrant  barred,  when.  No  action  shall 
be  brought  against  any  immigrant  of  the  state  to  recover  a  claim  which  was 
barred  by  the  law  of  limitations  of  that  state  or  country  from  which  he  emi« 
grated ;  nor  shall  any  action  be  brought  to  recover  money  from  an  immigrant 
who  was  released  from  its  payment  by  the  bankrupt  or  insolvent  laws  of  the 
state  or  country  from  which  he  emigrated.  [Act  Feb.  5, 1841 ;  5  Cong.  p.  163 ; 
P.  D.  4618.] 

(1)  See  Thompson  v.  Bent,  26  T.  263;  McDowell  v.  Collier,  2  App.  C.  C.  §  266. 

Art.  8224.  Debts  prior  to  removal  to  this  state.  No  demand 
against  any  person  who  shall  hereafter  remove  to  this  state,  incurred  prior  to 
bis  removal,  shall  be  barred  by  the  statute  of  limitation  until  he  shall  have  re- 
sided in  this  state  for  the  space  of  twelve  months ;  provided^  that  nothing  in 
this  article  shall  be  construed  to  affect  the  provisions  of  the  preceding  article. 
[Act  Feb.  16,  1852  ;  4  Leg.  p.  128;  P.  D.  4620.] 

Art.  3225.  One  disability  not  tacked  to  another.  The  period  of 
limitation  shall  not  be  extended  by  the  connection  of  one  disability  with  an- 
other; and  when  the  law  of  limitation  shall  begin  to  run,  it  shall  continue  to 
ran,  notwithstanding  any  supervening  disability  of  the  part}^  entitled  to  sue 
or  liable  to  be  sued. 

n  (1)  Minority  cannot  be  tacked  to  coverture,  and  the  saving  of  the  statute  is  only  to  those 
to  whom  the  right  first  accmes.    Hunton  v.  Kiehols,  55  T.  217;  Parish  v.  Alston,  65  T.  194. 

Art.  8226.    Claims  barred  nnder  pre-existing  laws^  etc.    No  one 

of  the  provisions  of  this  title  shall  be  so  construed  as  to  revive  any  claim  which 
is  barred  by  pro-existing  laws;  and  all  claims  against  which  limitation  under 
said  laws  had  commeliced  to  run  shall  be  barred  by  the  lapse  of  time  which 
would  have  barred  them  had  those  laws  continued  in  force;  provided^  the  said 
time  be  shorter  than  that  by  which  they  would  have  been  barred  by  the  other 
articles  of  this  title. 
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INDEX. 


ABSBNCB  not  to  be  compnted  as  a  part  of  the 

period  of  limitation,  when,  3216  and  notes. 

ACCOUNTS,     actions    npon,     commenced 

when,  3203-^206. 

<*open  account,'*  * 'stated  account,*'  defined, 

3203(4).. 
dates  of  delivery,  etc.,  specified  in,  when, 

3204. 
within  the  limitation  of  two  years,  when, 
3204(1). 
ACCEPTOR,   remedy   of,    against   drawer, 

3205(6). 
ACKNOWLEDGMBKT  must  be  in  writing, 

when,  3219  and  notes. 
ACTION,  defined,  3205  (1) 
by  surety  against  principal,  basis  of,  8905  (4) . 
accommodation  acceptor,  agkinst  drawer, 

3205  (6). 
sureties  against  co-sureties  for  contribu- 
tion, 3205  (7). 
when  goods  are   sold  on  written    order, 
basis  of.  3205(8). 
ADMINISTRATOR,  suit  on  bond  must  be 
brought  when,  3206. 
suit  against,  on  a  rejected  claim,  brought 
when,  3205  (3), 
BOND  FOR  TTTLS  for  specific  performance, 
3209, 
actions  for  penalty,  etc.,  in,  brought  when, 
3205. 
BREACH  OF  PROMISE  OF  MARRIAGE, 
action  for  must  be   commenced  when, 
3202. 
CriT,  limitation  does  not  run  against,  when, 

3200. 
COLOR  OF  TITLE,  defined,  3192. 
COMPin^ATlON  OF  TIME,  rule  as  to,  3205 

(15). 
COUNlT,  limitation  does  not  run  against, 

when,  3200. 
DAMAGES,  limitation  runs  against  action 

for,  when,  3202. 
DEATH   suspends   limitation,   when,    3217, 

3218  and  notes, 
^presumption  as  to,  3221. 
DEED. 

sufiiclent  to  support  limitation,  when,  3193. 

requisites  of,  3193  (7-17). 
must  be  properly  recorded,  3193  (7-9). 
will  support  limitation  althouirh  it  does  not 

convey  a  good  title,  3193  (10). 
by  married  woman,  will  support  limitation, 

when,  3193  (10  and  11). 
for  land  sold  for  taxes,  will  support  limita- 
tion, when,  3193  (12). 
void    grant    will   not   support   limitation, 

3193  (13). 
bond  for  title  will  not  support  limitation, 

when,  3193  (14). 
must  describe  land  with  sufiicient  certainty, 

3193  (15-17). 
possession  under,  must  be  shown,  3193  (18 
and  19). 

DEED  OF  TRUST  may  be  enforced  after 

debt  is  barred,  3205  (2). 
DISABILITIES  cannot  be  tacked,  3225. 
EXECUTOR,  suit  against,  on  bond,  must  be 

brought,  when,  3206. 
on  rejected  claims  against  estate,  3205  (3). 
FEMALE  becomes  of  full  age,  when,  3222 

(2). 


FORCIBLE  DETAINER,  action  for,  brought 

when,  3212. 
FORCIBLE   ENTRY,    action   for,  brought 

when  3212 
FORMER  IJ^WS,  barred  claims  under,  not 

revived,  3226. 
FRAUD  will  suspend  limitation,  when,  3221. 
GUARDIAN,   suit    on   bond   of,    must   be 

brought  when,  3206. 
IDIOTS,  limitation  does   not   run    against. 
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IMMIGRANT,  action  against,  barred  when, 

3223-3224.    * 
INFANTS,  limitation  does  not  run  against, 

3222. 
INJURIES,  action   for,  commenced  when, 

3202. 
INJURY   TO   ESTATE   OR  PROPERTY, 

action  for,  commenced  when,  3203. 
JUDGMENT  barred   by  limitation,  when, 
3210(2). 
suit  to  re-instate,  when  destroyed  by  fire, 
etc.,  brought  when,  3207  (1). 
on   foreign   judgments,   brought  when, 

3208. 
to  revive  domestic  Judgment,  brought 
when,  3210. 
LACHES  will  not  defeat   action   for  land 
without  actual  adverse  possession,  3191 

LAND  title  need  not  be  recorded,  3191  (2). 
limitation  to  suit  for,  when  held  under  title 

orcolorof  title,  8191. 
"title'*  and  ''color  of  title"  defined,  3192 

and  notes, 
suit  for,  when  held  under  a  deed  duly  regis- 
tered, etc.,  3193. 
LIBEL,    action   for,   must   be    commenced 

when.  3202. 
LIMITATION 
of  action  for  land  held  under  title  or  color 
of  title,  3191  and  notes, 
held  under  deed,  3193. 
without  deed,  3194. 
embraces  what,  3195  and  notes, 
possession  under,  gives  title,  when,  3196 

and  note, 
of  actions  for  personal  injuries,  3202. 
malicious  prosecution,  3202. 
libel  or  slander,  3202. 
damages  for  seduction,  8202. 
breach  of  promise  of  marriage,  8202. 
injuries  to  the  person  where  death  en- 
sues, 3202. 
injury  to  the  estate  or  property,  3203. 
detaining  or  converting  personal  prop- 
erty, 3203. 
taking  or  carrying  away  goods  or  chat- 
tels, 3203. 
debt  not  evidenced  by  contract  in  writ- 
ing, 3203. 
upon  accounts  other  than  between  mer- 
chant and  merchant,  3204. 
debt  founded  on  contract  in  writing,  3205. 
damages  on  bond  to  convey  real  estate, 

3205. 
by  partner  for  settlement  of  partnership 

accounts,  3205. 
upon  mutual  and  current  accounts  con- 
cerning merchandise,  etc.,  8205. 
on  bond  of  an  executor,  etc.,  8206. 
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LIMITATION— continued. 

for  recovery  of  real  estate  where  no  lim- 
itation is  prescribed,  3207. 
on  foreign  jud^[^ents,  3208. 
for  specific  performauce  of  contract,  3200. 
to  revive  a  domestic  judgment,  3210. 
motion  against  sheriff  zornot  returning  ex- 

ecuUon,  3211. 
of  action   in    forcible  entry  or  detainer, 
3212. 
to  contest  the  probate  of  a  will,  3213. 
to  cancel  a  will  for  forgery,  etc.,  3214. 
suspended  during  the  civil  war,  3215. 
by  absence  from  state  of  the  defendant, 

3216. 
by  the  death  of  a  party  to  the  suit,  3217 
and  3218. 
bar  of,  not  defeated  by  acknowledgment 

unless  in  writing,  3219. 
must  be  plead  specially,  3220. 
will   not    run    against    infants,   married 
women,  persons  of  unsound  mind  or  im- 
prisoned, 3222. 
in  favor  of  an  immigrant,  how  plead,  3223. 

may  be  plead  bv,  when,  3224. 
cannot  be  extended  by  tacking  of  disabil- 

iUes,  3225. 
under  pre-existing  laws,  runs  when,  3226. 
interrupted  by  suit,  3197  (6]). 
suit  must  be  prosecuted  to  final  judg- 
ment, 3197  (7). 
does  not  run  against  the  state,  3200. 
shall  not  run  against  municipal  corpora- 
tions, when,  3200. 
against  infants,   married   women,   etc., 
3201  and  note, 
interrupted  by  commencement  of  suit,  3202 

(1  and  2). 
runs  when,  on  note  payable  on  demand, 

3^05  00  and  14). 
on  note  payable  after  sight,  3205  (12). 
between  co-sureties,  32S5  (13) . 
LUNATICS,  limitation  does  not  run  against, 

3222. 
MALICIOUS  PROSECUTION,  defined,  3202 
(3). 
action  4or.  must  be  commenced  when,  3202. 
MARRIED   WOMEN,  limitation   does   not 

run  Against,  3222. 
MERCHANT  AND  MERCHANT,  suits  on 
accoant  between,  brought  when,  3205. 
note  given  as  memorandum,  included  in 
account,  3205  (9). 
NOTE,  action  on,  brought  when,  3206. 
when  secured  by  deed  of  trust,  payment  of 

enforced  how,  3205  (2). 
^medy  of  surety  on,  against  maker ,3205  (4) , 
ofindorser,  3205  (5). 
PARTNERS,     actions     between,     brought 

when,  3205. 
PERSONS   IMPRISONED,  limitation  does 

not  run  against,  3222. 
PERSONS  OF  UNSOUND  MIND,  limita- 
tion does  not  run  against,  3222. 
POSSESSION,  length  of,  required,  3193  (18). 
gives  full  title  to  land,  when,  3196  and  note, 
''peaceable  possession"  defined,  3197 
must  be  accompanied  by  visible,  notorious 

acts  of  ownership,  3197. 
must  be  continuous  and  unbroken,  3197  (2). 

absence  cannot  be  computed,  3197  (3). 
lost  by  sale  of  part,  when,  3197  (4). 
presumption  from,  as  to  dividing  line,  3197 
(6). 


POSSESSION  -ooutinued. 
adverse,  defined,  3198  and  notes, 
constmotivc,  remains  with  owner  of  the 

fee,  8196  (2  and  4). 
nnder  inferior  title,  will  operate  a  desseizin^ 

when,  3198  (3). 
under  elder  t4tle,  effect  of,  3198  (4). 
under  junior  grant,  effect  of,  3198  (4). 
may  be  explained  by  aces  and  declarations^ 

3198  (6). 
by  permission  of  owner,  not  adverse,  319S 

(7-10). 
affected  by  adverse  possession,  how,  319S 

(11-13). 
nnder  unrecorded  written   muniments  of 

title,  effect  of,  3198  (14). 
casual  and  incomplete,  when,  3198  (15  and 

16). 
by  tenant,  effect  of,  3198  (5),  (17). 
of  vendor  and  vendee,  effect  of,  3198  (18). 
under  executory  oontmct,  adverse  when. 

3198  (19  and  20). 
of  vendee,  adverse  when,  3198  (21). 
of  tenants  in  common,  effect  of,  3198  (22 

and  23). 
in  case  of  trust,  3198  (24). 
may  be  held   by  dinerent  persons   with 

privity  of  estate,  3199  (1-5). 
PROPERTY,  action  for  injuries  to,  etc.,  com- 
menced when,  3203. 
SEDUCTION,   action  for,   must    be   com* 

menced  when,  3202. 
SLANDER,  action  for,  must  be  commenced 

when,  3202. 
SPECIFIC   PERFORMANCE,    action    for, 

brought  when,  3209. 
STATE  OF  TEXAS,  limitation  does  not  run 

against,  3200. 
SURETY,  remedy  of,  against  principal,  on 


paying  debt,  3205  (4). 
against  co-sureties,  3205  (7). 
TACKING  OF  DISABILITIES  prohibited, 

3225. 
TAXES,  payment   of,  by  person   claiming- 

under  deed  must  be  shown,  3193  (1-6). 
TITLE,  defined,  3192. 
color  of,  defined,  3192. 
not  constituted  by  grant  void  on  its  face, 

3192(1). 
exists    when   patent   issued  on   forged 

transfer  of  certificate,  3192  (2  and  3). 
by  junior  patent,  3192  (4). 
not  affected  by  vice  in  chain  of  title  pre- 
ceding patent,  3192  (4). 
not  constituted  by  grant  which  has  been 

annulled,  3192  (5). 
by  an  nnrecommendedland  certificate, 

3192(6). 
pre-emption  claim  does  not  constitute, 
3192  (7). 
title  bond  constitutes,  3192  (8  and  9). 
deed  by  attorney  in  fact  after  death  of 

principal  does  not  constitute,  3192  (10). 
where  grantor  has  no  title,  3192  (ll-lo). 
will  duty  pi-obated  constitutes,  3192  (16). 
tax  deed  constitutes,  when,  3192  (17). 
TOWN,  limitation  does  not  run  against,  3200. 
WILL,  suit  to  contest,  brought  when,  3213. 
suit  to  set  aside  for  forgery,  brought  when, 
3214. 
WRITTEN      CONTRACTS,      actions     on> 
brought  when,  3205. 
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TITLE  62a -LIQUOES;  SALE  OF  REGULATED. 


3226a,  §  1. 
§2. 
§3. 

§4. 
§5. 
§6. 

§7. 


State  tax  on  sale  of  liquors. 
County  tax  on  sale  of  liquors. 
Payment  of  taxes,  when  and  how 

made. 
Bond,  conditions  of,  etc. 
License  issued,  when. 
Collector  must  report  violation 

of  law. 
Comptroller  shall  furnish  forms. 


Art. 
3226a, § 


8.  License  of  liquor  dealer  shall  l>e 
posted — penalty. 

§  9.  License  of  retail  liquor  dealer  to 
he  posted. 

§  10.  Penalty  for  failure  to  keep  li- 
cense posted. 

§  11.  Certificate  in  place  of  license 
lost,  etc. 

§  12.    Arrest  of  person  violating  law. 


Art.  3226a.    State  tax  on  sale  of  liquors. 

§  1.  Hereafter  there  shall  be  levied  upon  and  collected  from  any  person, 
firm  or  association  of  persons  engaged  or  engaging  in  the  business  of  selling 
fipirituouSy  vinous  or  malt  liquors  or  medicated  bitters,  an  annual  tax  upon 
every  such  occupation  or  separate  establishment  as  follows :  For  selling  spir- 
ituoiiSy  vinous  or  malt  liquors  or  medicated  bitters  in  quantities  less  than  a 
quart,  three  hundred  dollars ;  for  selling  such  liquor  or  medicated  bitters  in 
quantities  of  one  quart  and  less  than  five  gallons,  two  hundred  dollars; 
for  selling  such  liquor  or  medicated  bitters  in  quantities  of  five  gallons  or 
more,  three  hundred  dollars;  for  selling  malt  liquors  exclusively,  an  annual 
tax  of  fifty  dollars;  provided^  iheit  nothing  in  this  section  shall  be  so  con- 
strued as  to  prevent  wholesale  liquor  dealei-s,  or  merchants  who  pay  occupati<»n 
tax  as  such,  from  selling  unbroken  packages  containing  less  than  five  gallons, 
without  being  required  to  pay  an  additional  tax  as  quart  dealers.  [Amend- 
ment April  4,  1881 ;  17  Leg.  p.  112,  §  1.] 

The  original  act  was  passed  at  the  same  session,  March  11, 1881. 

§  2.  County  tax  on  sale  of  liquors.  The  commissioners*  courts  of 
the  several  counties  in  this  state  shall  have  power  to  levy  and  collect  taxes 
upon  each  of  the  occupations  herein  named  equal  to  one-half  of  the  state  tax 
herein  levied  upon  said  business;  and,  where  any  such  occupation  or  calling  is 
carried  on  in  an  incorporated  town  or  city,  such  town  or  city  shall  have  power 
to  levy  and  collect  an  additional  tax  upon  such  occupation  or  calling  equal  to 
that  levied  by  such  commissioners*  courts.  [Act  March  11,1881;  17  Leg. 
p.  21,  §  2.] 

All  conflicting  laws  are  repealed  by  Sec.  10  of  the  Act. 

§  8.  Payment  of  taxes,  when  and  how  made.  Every  person,  firm 
or  association  of  persons,  desirous  of  engaging  in  the  business  of  selling  spir- 
itous,  vinous  or  malt  liquors  or  medicated  bitters,  shall  before  engaging  in 
auch  business,  pay  to  the  collector  of  taxes  of  the  county  wherein  such  busi- 
ness shall  be  pursued,  the  entire  annual  tax  herein  levied  for  state  purposes, 
according  to  the  particular  class  of  business  in  which  such  person,  firm  or  asso- 
ciation of  persons  may  wish  to  engage,  and  the  entire  annual  tax  upon  such 
'business  as  shall  or  may  be  levied  by  the  commissioners'  court  of  said  county, 
and,  in  case  the  selling  of  said  spirituous,  vinous  or  malt  liquors  or  medicated 
bitters  shall  be  carried  on  in  an  incorporated  town  or  city,  the  person,  firm  or 
association  of  persons  so  selling  shall,  in  addition  to  the  state  and  county  tax 
herein  required  to  be  paid  in  advance,  pay  to  the  collector  of  taxes  in  and  for 
such  town  or  city,  such  tax  as  may  be  levied  upon  such  business  by 
such  town  or  city,  and  all  taxes  herein  required  shall  be  paid  in  ad- 
vance for  periods  of  not  less  than  twelve  months;  provided^  that  any 
person,  firm  or  association  of  persons,  who  may  now  be  engaged  in  any  of  the 
occupations  herein  named,  under  and  by  virtue  of  the  authority  of  an  act  passed 
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by  the  Sixteenth  Legislature,  commonly  known  as  the  "bell  punch  law,"  ap- 
proved April  3,  1879,  shall  not  be  deprived  of  any  right,  privilege  or  im- 
munity to  which  he  or  they  may  be  entitled  under  said  law ;  but  such  person » 
firm  or  association  of  persons  may  continue  their  said  several  occupations  for 
the  full  period  or  periods  of  time  for  which  such  person,  firm  or  association 
of  persons  shall  have  paid  occupation  tax  under  the  provisions  of  said  act  of 
April  3,  1879,  or  may,  at  their  option,  take  out  license  under  the  provisions 
of  this  act,  and  when  so  doing  shall  have  credit  for  any  balance  due  on  pay- 
ment made  under  act  of  April  3,  1879.  [Act  March  11,  1881;  17  Leg* 
p.  21,  §3.] 

0)  No  person  shall  be  allowed  license  for  selling  intoxicating  or  spirituous  liquors  for  a 
penod  of  less  than  twelve  months.  [Act  March  31 ;  June  30, 1S85;  19  Leg.  p.  105;  see  Tax- 
ation, Art.  4666-8.1 

An  occupation  license  may  be  assigned  for  the  unexpired  term,  and  the  asy^iguee  or  pur- 
chaser may,  upon  complying  with  the  law,  pursue  the  occupation  for  the  unexpired  term.  An 
occupation  license  Is  an  asset  and  may  be  sold  under  legal  process,  as  other  property,  and  the 
purchaser  has  the  right  to  pursue  the  occupation  nameu  in  the  license,  or  transfer  it  to  any 
other  person,  provided  such  occupation  license  shall,  under  no  circumstances,  be  transferred 
more  than  one  time.    [Act  Jan.  23;  June  80, 1885;  19  Leg.  p.  27.]  See  Art.  4668<f. 

§  4.  Bofidy  conditions  of^  etc.  Any  person,  firm  or  association  of  per» 
sons  desiring  to  engage  in  the  sale  of  spiritous,  vinous,  or  malt  liquors,  or 
medicated  bitters  capable  of  producing  intoxication,  shall,  before  engaging  in 
such  occupation,  be  required  to  enter  into  bond  in  the  sum  of  five  thousand 
dollars,  with  at  least  two  good,  lawful  and  sufficient  sureties,  payable  to  the 
State  of  Texas,  to  be  approved  by  the  county  judge,  conditioned  that  said 
person,  firm  or  association  of  persons  so  selling  spiritous,  vinous,  or  malt 
liquors,  or  medicated  bitters  capable  of  producing  intoxication,  in  quantities 
less  than  a  quart,  shall  keep  an  open,  quiet,  and  orderly  house  or  place  for  the 
sale  of  spiritous,  vinous,  or  malt  liquors,  or  medicated  bitters  capable  of  pro- 
ducing intoxication ;  and  that  be  or  they  will  not  sell  or  permit  to  be  sold  in 
his  or  their  house  or  place  of  business,  nor  give,  nor  permit  to  be  given,  any 
spiritous,  vinous,  or  malt  liquors,  or  medicated  bitters  capable  of  producing 
intoxication,  to  any  person  under  the  age  of  twenty-one  years,  or  to  a  student 
of  any  institution  of  leaiiiing,  or  to  any  habitual  drunkard,  or  to  any  person 
after  having  been  notified  in  writing  through  the  sheriff  or  other  peace  officer, 
by  the  wife,  mother,  daughter  or  sister  of  the  person,  not  to  sell  to  such 
person;  and  that  he  or  they  will  not  permit  any  person  under  the  age  of 
twenty-one  years  to  enter  and  remain  in  such  bouse  or  place  of  business;  and 
that  be  or  they  will  not  permit  any  games  prohibited  by  the  laws  to  be  played, 
dealt  or  exhibited  in  or  about  such  house  or  place  of  business ;  and  that  he  or 
they  will  not  keep  or  permit  to  be  kept,  for  profit,  amusement,  or  other  pur- 
poses, in  or  about  bis  or  their  place  of  business,  any  nine  or  ten  pen  alley, 
pooltable,  bagatelle,  pigeon-hole,  or  jenny-lind  table,  nor  any  other  kind  of 
table  or  device  used  for  games  of  chance;  and  that  be  or  they  will  not  rent 
or  let  any  part  of  the  bouse  or  place  in  which  be  or  they  have  undeilaken  to 
sell  spiritous,  vinous,  or  malt  liquors,  or  medicated  bitters  capable  of  produc- 
ing intoxication,  in  quantities  less  than  a  quait,  to  any  person  or  persons,  for 
the  purpose  of  running  or  conducting  any  game  or  games  prohibited  by  the 
laws  of  this  state;  and  that  he  or  they  will  not  adulterate  in  any  manner  by 
mixing  any  drug  with  any  intoxicating  liquor  of  any  kind ;  and  that  he  or 
they  will  not  knowingly  sell  or  give  away  any  impure  or  adulterated  liquor  of 
any  kind;  which  said  bond  may  be  sued  on  at  the  instancy  of  any  person  or 
persons  aggrieved  by  the  violation  of  its  provisions,  and  such  person  shall  be 
entitled  to  recover  the  sum  of  five  hundred  dollars  as  liquidated  damages  for 
«ach  infraction  of  the  conditions  of  such  bond,  and  the  said  bond  shall  not  be 
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yoid  on  the  first  recovery,  but  may  be  saed  on  until  the  full  penal  sum  named 
therein  shall  have  been  recovered. 

Suit  On  Bond  bt  the  State.  In  addition  to  civil  proceedings  for  Individ- 
t^al  injuries  brought  on  said  bond  as  above  indicated,  if  any  person,  firm,  or 
Association  of  persons,  shall  violate  any  of  the  conditions  of  the  bond  herein 
required,  it  shall  be  the  duty  of  the  county  and  district  attorneys, or  either  of 
them,  to  institute  suit  thereupon  in  the  name  of  the  State  of  Texas  for  the 
use  and  benefit  of  the  county,  and  the  amount  of  five  hundred  dollars  as  a 
penalty  shall  be  recovered  from  the  principals  and  sureties  upon  a  breach  of 
any  of  the  conditions  thereof. 

New  Bond  I^at  Be  Required.  And  whenever  the  first  or  subsequent 
bond,  as  required,  is  exhausted  by  suit  at  the  instance  of  individuals  or  for 
the  use  of  the  county,  a  new  similar  bond  shall  be  given  and  approved  before 
the  dealer  shall  have  the  right  to  further  pursue  his  occupation  as  a  retail 
liquor  dealer;  or  in  case  suit  is  pending  on  any  such  bond,  and  the  county  or 
district  attorney  shall  make  and  file  an  affidavit  with  the  clerk  of  the  county 
^court  that  he  believes  the  bond  of  the  defendant  will  be  exhausted  by  said 
suit,  the  clerk  shall  at  once  notify  the  liquor  dealer  thereof,  and  it  shall  be 
the  duty  of  the  retail  liquor  dealer  within  twenty  days  from  the  time  the  bond 
is  exhausted,  or  in  other  event  within  twenty  days  from  the  time  the  notice  is 
given,  to  give  a  new  bond  similar  to  the  bond  first  given,  to  be  approved  ia 
the  same  way,  and  until  such  new  bond  is  given  and  approved  when  it  is  re- 
quired by  this  act,  the  retail  liquor  dealer  shall  not  have  the  right  to  further 
pursue  bis  occupation;  and  any  person, firm,  or  association  of  persons  who 
shall  pursue  his  or  their  said  occupation  without  giving  the  first  bond  or  the 
new  bond,  as  required  by  this  act,  shall  be  deemed  guilty  of  a  misdemeanor, 
and  on  conviction  shall  be  fined  the  same  amount  provided  for  in  cases  where 
no  license  has  been  obtained. 

Penal  Laws  Not  Repealed.  The  provisions  of  this  section  shall  not  be 
so  construed  as  to  repeal  or  in  any  manner  affect  any  penal  laws  now  in  force 
in  this  state  concerning  the  unlawful  sale  of  spiritous,  vinous,  or  malt  liquors, 
or  medicated  bitters  capable  of  producing  intoxication. 

Former  License  Continxjed  in  Force.  Nor  shall  they  be  construed  as 
depriving  any  person,  firm  or  association  of  persons,  who  are  now  pursuing 
the  occupation  of  selling  spiritous,vinous,  or  malt  liquors,  or  medicated  bitters 
capable  of  producing  intoxication,  in  any  quantity,  who  have  complied  with 
the  law  regulating  the  same,  from  continuing  the  said  pursuit  or  occupation 
for  the  full  length  of  time  for  which  license  was  obtained,  and  the  law  other- 
wise complied  with. 

Open  House  Defined.  An  open  house  in  the  meaning  of  this  act  is  one 
in  which  no  screen  or  other  device  is  used  or  placed,  either  inside  or  outside 
of  such  house  or  place  of  business,  for  the  purpose  of  or  that  will  obstruct 
the  view  through  the  open  door  or  place  of  entrance  into  any  such  house  or 
place  where  intoxicating  liquors  are  sold  in  quantities  less  than  a  quart. 

Quiet  House  Defined.  A  quiet  house  or  place  of  business  in  the  mean- 
ing of  this  act  is  one  in  which  no  music,  loud  and  boisterous  talking,  yelling, 
or  indecent  or  vulgar  language  is  allowed,  used,  or  practiced,  or  any  other 
noise  calculated  to  disturb  or  annoy  persons  residing  or  doing  business  in  the 
vicinity  of  such  bouse  or  place  of  business,  or  those  passing  along  the  streets 
or  public  highways. 

Orderly  House  Defined.  By  an  Orderly  house  is  meant  one  in  which  no 
prostitute  or  lewd  woman  or  women  are  allowed  to  enter  or  remain ;  and  it  is 
further  provided  that  said  house  must  not  contain  any  vulgar  or  obscene  pic- 
tures.    [Amendment  March  29;  July  4,  1887;  20  Leg.  p.  58,  §  4.1 
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(1)  In  a  Buit  against  a  retail  liquor  dealer  and  the  sureties  on  his  official  bond,  under  the 
Act  of  April  4, 1^1;  17  Leff.  p.  118,  for  knowingly  permitting  a  minor  to  enter  upon  and 
remain  in  the  retail  liquor  dealers  place  of  business,  it  was  hel<f  that  the  consent  of  the  parent 
to  the  employment  of  his  minor  child  in  such  a  place  of  business  did  not  protect  the  liquor 
dealer  against  the  enforcement  of  the  penalty  of  the  bond.    Qoldsticker  v.  Ford,  62  T.  385. 

§  6.  lilcense  issued^  when.  The  county  clerks  in  the  sevenil  counties 
in  this  state  shall  issue  license  to  any  person,  firm,  or  association  of  persons 
engaged  or  desiring  to  engage  in  the  sale  of  spirituous,  vinous,  or  malt  liquors, 
or  medicated  bitters  capable  of  producing  intoxication,  upon  payment  by  such 
person,  firm,  or  association  of  peraons  of  all  occupation  taxes  herein  levied 
for  state  purposes,  and  such  additional  occupation  taxes  as  shall  be  levied  by 
commissioners'  courts  and  by  incoi*porated  towns  or  cities,  and  also  filing  the 
bond  required  in  section  four  of  this  act;  the  evidence  of  payment  of  all  tax 
upon  such  ocoupation  shall  be  the  receipt  of  the  county  collector  of  taxes  for 
such  amount  of  tax  as  shall  have  been  or  may  be  assessed  and  collected  for 
state  and  county  purposes  upon  such  occupation,  and  the  receipt  of  the  city 
collector  of  taxes  for  the  amount  of  such  tjix  paid  any  city  or  town  wherein 
such  business  or  occupation  may  be  carried  on. 

Bond  Required.  If  any  county  clerk  shall  issue  a  license  to  any  dealer  in 
intoxicating  liquors  without  first  requiring  the  bond  provided  for  in  this  act, 
he  shall  be  fined  not  less  than  one  hundred  nor  more  than  five  hundred  dollars. 

Fee  of  Clerks.  For  issuing  the  license  herein  provided  for,  the  county 
clerks  shall  be  entitled  to  charge  and  receive  a  fee  of  twenty-five  cents  for  each 
license  so  issued.    [Amendment  March  29 ;  July  4, 1887;  20  Leg.  p.  58,  §  5.] 

§  6.  Collector  of  taxes  must  report  violation  of  laws.  Any  col- 
lector of  taxes  who  shall  knowingly  permit  any  person,  firm  or  association  of 
persons  to  engage  in  or  pursue  any  of  the  occupation^  hereinbefore  named, 
without  first  paying  all  legal  taxes  assessed  against  such  person,  firm  or  asso- 
ciation of  persons  for  such  occupation  for  state  and  county  pui*poses,  and  also 
filing  the  bond  and  procuring  the  license  herein  required,  shall  be  fined  in  any 
sum  not  less  than  twenty-five  nor  more  than  two  hundred  dollars  for  every 
such  offense  ;  provided^  that  evidence  that  such  collector  of  taxes  has  reported 
such  person,  firm  or  association  of  persons  so  pursuing  an  occupation  in  viola- 
tion of  law,  immediately  to  the  county  or  district  attorney  of  his  county,  shall 
be  a  defense  against  all  prosecutions  against  collectors  under  this  section. 
£Act  March  11,  1881;  17  Leg.  p.  21,  §  6.] 

§  7.  Comptroller  shall  furnish  forms.  The  comptroller  of  public 
accounts  is  hereby  required  to  prescribe  and  furnish  to  the  county  clerk  the 
necessary  blank  forms  for  bonds  herein  provided  for  and  the  blank  forms  for 
license  to  be  issued  by  such  clerks  herein  required,  and  also  to  prescribe  and 
furnish  to  collectors  of  taxes  the  necessary  blank  forms  for  receipts  to  be 
issaed  by  such  collectors  to  any  person,  firm  or  association  of  persons  paying 
occupation  tax  under  the  provisKions  of  this  act.  [Act  March  11,  1881 ;  17 
Leg.  p.  21,  §  7.] 

$  8.  liieense  shall  be  posted.  The  license  required  by  this  act  shall 
be  posted  in  some  conspicuous  place  in  the  house  where  the  business  or  occu- 
pation for  which  such  license  is  necessary  is  carried  on ; 

PfiNALTT.     And  for  a  failure  to  so  conspicuously  post  such  license  at  or  in 

such  place  of  business,  any  person  or  any  member  of  any  firm  or  association 

of  persons  so  failing  shall  be  guilty  of  a  misdemeanor,  and  upon  conviction 

thereof  shall  be  fined  in  any  sum  not  to  exceed  twenty-five  dollars;  and  each 

day  of  such  failure  to  so  conspicuously  post  such  license  shall  constitute  a 

separate  offense.    [Amendment  March  29  ;  July  4,  1887;  20  Leg.  p.  58,  §  8.] 

0)  The  license  referred  to  in  this  section  is  for  the  sale  of  spirituous  and  other  intoxicating 
Uqaors,  in  quantities  not  less  than  a  quart. 
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§  9.  License  to  retail  liquor  dealers,  posted  where.  Any  per- 
son, firm,  or  corporation  required  by  the  statutes  of  this  state  to  pay  an  occu- 
pation tax  as  a  retail  liquor  dealer,  shall  post  and  keep  posted  in  a  conspicuous 
place  in  his  or  their  place  or  places  of  business,  his  or  their  occupation  license 
for  the  tax  due  the  state,  county,  and  city  on  the  occupation  in  which  they  are 
engaged.  Said  occupation  license  shall  be  posted  as  above  specified  before 
any  person,  firni,  or  corporation  subject  to  the  occupation  tax  shall  engage  in 
business.     [Act  April  4  ;  July  4,  1887;   20  Leg.  p.  132,  §  1.] 

§  10.  Penalty  when  retail  liquor  dealer  fails  to  post  license*. 
Any  person,  firm,  or  corporation  failing,  neglecting,  or  refusing  to  post  and 
keep  posted  their  occupation  license,  as  requii*ed  in  section  one  (ante^  §  9),  of 
this  act,  shall  be  deemed  guilty  6f  a  misdemeanor,  and  upon  conviction  shall 
be  fined  in  double  the  amount  of  their  occupation  tax  for  each  offense,  and 
each  day  any  person,  firm,  or  corporation  shall  violate  the  provisions  of  thii» 
act  shall  constitute  a  separate  offense.  [Act  April  4;  Julv  4,  1887  ;  20  Li^. 
p.  132,  §2.] 

See,  atUe,  §  9. 

§  11.  Certificate  in  place  of  license  lost,  etc«  If  fi*om  any  cause 
any  certificate  of  occupation  license  shall  be  lost  or  destroyed,  it  shall  be  the 
duty  of  the  clerk,  upon  application  of  the  person,  firm,  or  corporation  who 
formerly  had  such  license,  to  furnish  a  new  certificate  for  the  remainder  of  the 
term  covered  by  the  license  lost  or  destroyed.  [Act  April  4;  July  4,  1887  ; 
20  Leg.  p.  132,  §  3.] 

§  12.    Arrest  of  person  violating  the  law.    Any  person  violating 

the  provisions  of  this  ^ct  may  be  arrested  without  warrant  by  any  peace  officer^ 

and  carried  before  the  nearest  justice  of  the  peace  for  trial ;  and  any  peace 

officer  who  shall  fail  or  refuse  to  arrest  such  person,  on  his  own  knowledge,  or 

upon   information  from  some  credible  person,  shall  be  punished  by  fine 

not  exceeding  five  hundred  dollars.     [Act  April  4;  July  4,  1887;  20  L^. 

p.  132,  §  4.] 

See,  aiuc,  §S^ll. 
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TITLE  63 -LOCAL  OPTION. 


Art. 

3227.  Petition  for  election. 

3228.  Liquors  excepted  from  prohibition. 

3229.  Time  of  ordering  election. 

3230.  Notice  of  election,  how  posted. 

3231.  Furm  of  ballot. 

3232.  How  election  to  be  held. 

3233.  Opening  polls  and  counting  the  vote. 

3234.  Publication  of  order. 

3235.  Order  when  against  prohibition. 


Art. 

3236.  Time  of  holding  second  election. 

3237.  Order,  etc.,  on  second  election. 

3238.  Failure  in  certain  limits  not  to  inter- 

fere with  carrying  election  in  others. 

3239.  Penalty. 

3239a.  Besult  of  election  may  be  contested. 
32396.  Tax  for  license  refunded,  when. 
3239c.  Law  to  be  given  in  charge  to  grand 
jury. 


Art.  3227.  Petition  for  election.  The  commissioner's  comrt  of  each 
couuty  ill  the  Btate,  whenever  they  deem  it  exi>edieiit9  may  order  au  election 
to  be  held  by  the  qualified  voters  of  said  county,  or  of  any  justice's  precinct, 
town,  or  city  therein,  to  determine  whether  or  not  the  sale  of  intoxicating 
liquors  shall  be  prohibited  in  such  county,  justice's  precinct,  town,  or  city; 
provtdedj  it  shall  be  the  duty  of  said  commissioner's  court  to  order  the  election 
aforesaid  whenever  petitioned  to  do  so  by  as  many  as  two  hundred  voters  in 
any  county,  or  fifty  voters  in  any  justice's  precinct,  town,  or  city,  as  the  case 
may  be.     [Amendment  April  1;  July  4,  1887;  20  Leg.  p.  96.] 

(1)  Article  16,  Sec.  20,  of  the  Constitution  of  1876,  reads  as  follows :  The  legislature  shall, 
at  its  ilrst  session,  enact  a  law  whereby  the  qualified  voters  of  any  county,  justice^s  precinct, 
town,  or  city,  by  a  majority  vote,  from  time  to  time,  may  determine  whether  the  sale  of  in- 
toxicating liquors  shall  be  prohibited  within  the  prescribed  limits.  A  law  giving  effect  to  this 
section  was  enacted  June  24, 1S76;  15  Leg.  p.  26.  This  law  was  held  to  be  constitutioual  in 
ex  parte  Lynn,  19  Ot.  App.  293;  Steele  v.  State,  19  Ct.  App.  425;  Holley  v.  State,  14  Ct.  App. 
505.  The  provisions  of  the  Act  of  June  24, 1S76,  were  substantially  incorporated  in  Articles 
3227-3239,  of  the  Bevised  Statutes,  adopted  by  the  16th  Legislature.  At  the  same  session 
Sec.  6,  of  the  Act  of  June  24, 1876,  was  amended  by  the  Act  of  March  20,1879;  16  Leg.  p.  41. 
This  amendment  is  Art.  3239c  of  this  title.  The  1st  and  5th  sections  of  the  Act  of  June  24, 
1876,  were  amended  by  the  Act  of  April  17;  1879;  16  Leg.  p.  99.  By  the  Act  of  April  1, 1887, 
20  Leg.  p.  96,  Articles  3227,  3228,  3229,  3230, 3233,  3234,  3236  and  3238,  of  the  Bevised  Statutes, 
were  amended  The  provisions  of  the  Act  of  April  17, 1879, 16  Leg.  p.  99,  are  incorporated 
in  the  new  Article  3228. 

(2)  The  legislature  has  no  constitutional  authority  to  prohibit  the  gift  of  intoxicating 
liquors.  Stallworth  v.  State,  16  Ot.  App.  345;  Holley  v.  State,  14  Ot.  App.  505;  Steele  v.  State, 
19  Ot.  App.  425. 

(3^  It  seems  that  an  election  for  prohibition  in  a  county  and  for  prohibition  in  a  precinct 
may  be  held  on  the  same  day.    Lipari  v.  State,  19  Ot.  App.  431. 

(4)  The  requisites  of  the  petition  not  having  been  prescribed,  it  is  sufficient  when  it  ex* 
presses  in  an  intelligible  manner  the  desire  of  the  petitioners  that  an  election  to  determine 
the  prohibition  of  the  sale  of  intoxicating  liquors  be  held  within  the  limits  therein  defined. 
Sx  parU  Lynn,  19  Ot.  App.  293:  Lipari  v.  State,  19  T.  431. 

(5)  The  word  "citizen"  used  in  a  petition  is  equivalent  to  the  word  "voter."  Steele  v. 
State,  19  Ot.  App.  425. 

Art.  8228.  liiqtiors  excepted  from  prohibition.  The  preceding 
article  shall  not  be  construed  to  prohibit  the  sale  of  wines  for  sacramental 
purposes,  nor  alcoholic  stimulants  as  medicines  in  cases  of  actual  sickness,  hut 
such  stimulants  shall  only  be  sold  upon  the  prescription  of  a  re^lar  practicing 
physician,  written  in  ink,  dated,  and  signed  by  him,  and  certified  on  his  honor 
that  he  (the  physician)  has  personally  examined  the  applicant  (naming  him), 
and  that  be  finds  him  actually  sick,  and  iu  need  of  the  -stimulant  prescribed  as 
i|  medicine;  provided^  that  «  physician  who  does  not  follow  the  profession 
of  medicine  as  his  principal  and  usual  calling,  or  who  is  in  any  way,  directly 
or  indirectly,  engaged  or  interested  in  the  sale  of  such  stimulants  on  his  own 
account,  or  as  the  agent,  employe,  or  partner  of  others,  shall  not  be  author- 
ized to  give  the  prescription  provided  for  in  this  article;  and  provided 
further^  that  no  person  shall  be  permitted  to  sell  more  than  once  on  the  same 
pre8cri|)tion,  nor  shall  any  person  be  permitted  to  sell  at  all  on  the  prescription 
of  a  physician  not  herein  authorized  to  give  it,  nor  on  a  prescription  which  is  iH)t 
(9— Tex.  Stat.,  Vol.  II.)  129 
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dated,  signed,  and  certified,  as  above  required;  provided^  that  erery  per- 
son selling  such  stimulants  upon  the  prescription  herein  provided  for,  shall 
cancel  such  prescnption  by  indorsing  thereon  the  word  '^cancelled,"  and  file 
the  same  away.     [Amendment  April  1;  July  4,  1887;  20  Leg.  p.  96.] 

This  adds  to  the  articles  of  the  Bevised  Statutes  the  provisions  contained  in  the  act  of 
April  17, 1879;  16  Leg.  p.  99,  which  amended  the  act  of  June  24, 1876. 

(1^  The  followinfi'  articles  of  the  Penal  Code  form  a  part  of  the  prohibitory  law,  and 
should  be  considered  in  connection  with  the  civil  statutes : 

Art.  378.  If  any  person  shall  sell  any  intoxicating  liquor  in  any  county,  justices  precinct, 
city,  or  town  in  which  the  sale  of  intoxicating  liquor  has  been  prohibited  under  the  laws  of 
this  state,  or  if  any  person  snail  give  away  any  Intoxicating  liquor  in  any  such  county,  justices 
precinct,  city,  or  town  with  the  purpose  of  evading  the  provisions  of  said  laws,  he  shaU  be 
punished  by  fine  of  not  less  than  twenty -five  nor  more  than  one  hundred  dollars,  and  by 
imprisonment  in  the  county  jail  for  not  less  than  twenty  nor  more  than  sixty  days. 

Art.  378a.  The  preceding  article  shall  not  apply  to  the  sale  of  wines  for  sacramental  pur- 
poses, nor  to  alcoholio  stimulants  as  medicines  in  cases  of  actual  siclcness,  but  such  stimulants 
shall  only  be  sold  upon  the  prescription  of  a  refi;ular  practicing  physician,  dated  and  signed 
by  him,  and  certified  on  his  honor  that  he  (the  physician)  has  personally  examined  the  appli- 
cant (naming  him)  and  that  he  finds  him  actually 'sick  and  In  need  of  the  stimulant  prescribed 
as  a  medicine;  provided^  that  a  physician  who  does  not  follow  the  profession  of  medicineas 
his  principal  and  usual  calling,  or  who  is  in  any  way  directly  or  indirectly  engaged  in  the  sale 
of  such  stimulants,  on  his  own  account,  or  as  the  agent,  employe,  or  partner  of  others,  shaU 
not  be  authorized  to  give  the  prescription  provided  for  in  this  article;  and  provided  Jkrther^ 
that  no  person  shall  be  permitted  to  sell  more  than  once  on  the  same  prescription,  or  upon  a 
prescription  which  has  been  cancelled,  nor  on  a  prescription  which  is  not  dated,  signed,  and 
certified  as  above  required;  provided^  that  every  person  selling  such  stimulants  upon  the 
prescription  herein  provided  for,  shall  cancel  such  prescription  by  indorsing  thereon  the  word 
^'cancelled/'  and  file  the  same  away. 

Art.  8786.  It  shall  be  the  duty  of  any  i>erson  who  sells  any  intoxicating  liquor  upon  the 
prescription  provided  for  in  Article  378a,  to  write  across  the  face  of  the  prescription,  with  ink, 
the  word  ''cancelled,^'  and  for  any  failure  to  do  so  he  shall  be  punished  by  a  fine  of  not  less 
than  twenty-five  nor  more  than  one  hundred  dollars;  and  if  any  person  shall  seU  any  intox- 
icating liquor  upon  the  prescription  provided  for  in  Article  378a,  and  shall  permit  the  same  to 
be  drank  at  the  place  or  establishment  where  sold,  or  at  any  other  place  provided  for  that 
purpose  by  such  person,  he  shall  be  punished  by  fine  of  not  less  than  twenty-five  nor  more 
than  one  hundred  dollars. 

Art.  378c.  If  any  person  who  is  not  a  regular  practicing  physician  shall  give  a  prescrip- 
tion to  be  used  in  obtaining  any  intoxicating  liquor  in  any  county,  justice^s  precinct,  city  or 
town,  in  which  the  sale  of  intoxicating  liquor  has  been  prohibited  under  the  laws  of  this 
state;  or  if  any  practicing  physician  who  is  directly  or  iudli*ectly,  either  for  himself  or  as  the 
agent  or  employe  ©f  another  interested  in  the  sale  of  intoxicatlnfi^  liquor,  shaU  give  a  pre- 
scription to  be  used  In  obtaining  anv  intoxicating  liquor  in  any  sucncounty,  justice"s  precinct, 
city  or  town ;  or  if  any  physician  shall  give  a  prescription  to  be  used  in  obtaining  any  intox- 
icating liquor  in  any  such  county,  justice*s  precinct,  city,  or  town,  to  any  one  who  is  not 
actuafly  sick,  and  without  a  personal  examination  of  such  person,  he  shall  be  punished  by  a 
fine  of  not  less  than  twenty-five  nor  more  than  one  hundred  dollars,  and  by  imprisonment  in 
the  county  iail  not  less  than  twentv  nor  more  than  sixty  days. 

Art.  378d.  If  any  person  shall  keep  or  run,  or  shaU  be  in  any  manner  interested  in  keep- 
ing or  running,  a  blind  tiger  in  any  county,  justice  precinct,  city,  or  town  in  which  the  sale 
of  intoxicating  liquor  has  been  prohibited  under  the  laws  of  this  state,  he  shall  be  punished 
by  confinement  in  the  county  jail  not  less  than  two  nor  more  than  twelve  months,  and  by  fine 
of  not  less  than  one  hundred  nor  more  than  five  hundred  dollars.  Each  and  eyery  day  such 
blind  tiger  is  run  or  kept  shall  be  a  separate  offense.  A  *'blind  tiger,^'  within  the  meaning  of 
this  article,  is  anyplace  in  which  intoxicating  liquors  are  sold  by  any  device  whereby  the 
party  selling  or  delivering  the  same  is  concealed  from  the  person  buying  or  to  whom  the  same 
is  delivered.  Upon  complaint  being  filed  with  any  justice  of  the  peace,  describing  the  place 
where  any  ^*blind  tlger^'  is  kept  or  run,  such  justice  shall  issue  his  warrant  directed,  and  com- 
manding the  sheriff  or  any  constable  of  his  county  to  search  such  place,  and  if  the  law  is 
being  violated  to  arrest  the  persons  so  violating  it;  audit  shall  be  the  duty  of  the  officer  to 
whom  such  warrant  is  delivered  to  search  the  place  described  in  the  warrant,  and  to  arrest 
andbringbeforethe  Justice  who  issued  the  writ  all  persons  found  by  him  therein;  and  if 
admission  into  said  place  is  refused,  the  officer  executing  said  warrant  is  hereby  authorized 
to  force  open  the  same.  In  prosecutions  under  this  article,  where  it  is  proven  that  there  is 
posted  up  at  the  place  where  such  blind  tiger  is  kept  or  run.  United  States  internal  revenue 
liquor  or  malt  license,  to  any  one  it  shall  be  prima  facie  proof  that  the  person  to  whom  such 
license  is  issued  is  keeping  and  running  such  blind  tiger. 

Art.  878«.  When  the  sale  of  intoxicating  liquor  has  been  prohibited  in  any  county,  jus- 
tice's precinct,  city,  or  town,  the  repeal  of  such  prohibition  shall  not  exempt  from  punish- 
ment any  person  who  may  have  offended  against  any  of  the  provisions  of  the  law  while  it  was 
in  force,  and  the  fact  that  a  person  purchases  intoxicating  liquor  from  any  one  who  sells  it  in 
violation  of  the  provisions  of  this  chapter  shall  not  constitute  such  person  an  accomplice. 
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Act  to  amend  Art.  878,  Chap.  6,  Title  11,  of  the  Penal  Code  oi  the  State  of  Texas,  and  to 
add  Articles  878a,  3786, 378e,  878d  and  378e  to  said  chapter  and  title,  prohibitiD^  theunligvful 
selling  of  intoxicating  llquom,  and  defining  and  prohibiting  blind  tigers,  and  providing  rules 
of  evidence  and  penalties  therefor.    [Approved  March  80, 1887 ;  20  I^g.  p.  70.] 

Akt.  8229.  Time  of  ordering  election.  When  the  commissioner's 
court,  of  their  own  motion,  or  upon  the  petition  provided  for  in  Article  3227, 
shall  order  the  election  as  herein  provided  for,  it  shall  be  the  duty  of  said 
<x>urt  to  order  such  election  to  be  held  at  the  regular  voting  place,  or  places, 
within  the  proposed  limits,  upon  a  day  not  less  than  fifteen  nor  more  than 
thirty  days  from  the  date  of  said  order,  and  the  order  thus  made  shall  ex- 
press the  object  of  such  election,  *and  shall  be  held  to  he  prima  facie  evidence 
that  all  the  provisions  of  law  necessary  to  give  it  validity,  or  to  clothe  the 
court  "with  jurisdiction  to  make  it,  have  been  fully  complied  with.*  [Amend- 
ment April  1;  July  4,  1887  ;  20  Leg.  p.  96.] 

This  adds  to  the  original  article  the  words  between  *— *. 

(1)  An  election  not  conducted  in  accordance  with  the  requirements  of  the  law,  and  all 
proceedinjro  under  It,  is  absolutely  void,  and  the  legality  of  the  same  may  be  questioned 
not  only  directly  but  collateraUy.  Ex  parte  Kramer,  19^Ct.  App.  123;  Smith  v.  State,  19  Ct. 
App.  444;  Lipari  v.  State,  19  Ct.  App.  431 ;  McMillan  v.  State,  18  T.  375;  Boone  v.  State,  10 
Ct.  App.  418;  Prather  v.  State,  12  Ct.  App.  401 ;  Akin  v.  State,  14  App.  142. 

Abt.  3230.  Notice  of  election,  how  posted.  The  clerk  of  said 
aoxxtt  shall  post,  or  cause  to  be  posted,  at  least  five  copies  of  said  order  at 
different  places  within  the  proposed  limits,  for  at  least  twelve  days  prior  to 
the  day  of  election ,  which  election  shall  be  held  and  the  returns  thereof  made 
In  conformity  with  the  provisions  of  the  general  election  laws  of  the  state, 
and  by  the  officers  of  election  appointed  and  qualified  under  such  laws. 
[Amendment  April  1 ;  July  4,  1887;  20  Leg.  p.  96.] 

This  changes  the  time  of  posting  the  order,  and  directs  how  the  election  shall  be  held. 

Art.  3231.  Form  of  ballot.  At  said  election  those  who  favor  the  pro- 
hibition of  the  sale  of  intoxicating  liquors  within  the  proposed  limits  shall 
have  written  or  printed  on  their  tickets  the  words  **For  prohibition/*  and 
those  who  oppose  it  shall  have  printed  or  written  on  their  tickets  the  words 
"Against  prohibition."     [Act  June  24,  1876;  15  Leg.  p.  26.] 

Abt.  3232.  How  election  to  be  held.  The  officers  holding  said  elec- 
tion shall,  in  all  respects  not  herein  specified,  conform  to  the  existing  laws 
regulating  elections  ;  and  after  the  polls  are  closed  shall  proceed  to  count  the 
vote;  and  within  ten  days  thereafter  make  due  report  of  said  election  to  the 
aforesaid  couil;.     [Act  June  24,  1876  ;  15  Leg.  p.  26.] 

Art.  3233.  Openingr  the  polls  and  conntlnsr  the  TOte.  Said  court 
shall  hold  a  special  session  on  the  eleventh  day  after  the  holding  of  said  elec- 
tion, or  as  soon  thereafter  as  practicable,  for  the  purpose  of  opening  the 
polls  and  counting  the  votes;  and  if  a  majority  of  the  votes  cast  are  *<For 
Prohibition,*'  said  court  shall  immediately  make  an  order  declaring  the  result 
of  said  vote,  and  absolutely  prohibiting  the  sale  of  intoxicating  liquors  within 
^  the  prescribed  limits,  except  f4)r  the  purposes  and  under  the  regulations  spec- 
ified in  this  title,  until  such  time  as  the  qualified  voters  therein  may  at  a  legal 
election  held  for  that  purpose  by  a  majority  vote  decide  otherwise.  *And 
the  order  thus  made  shall  be  held  to  he  prima  facie  evidence  that  all  the  pro- 
visions of  law  have  been  complied  with  in  giving  notice  of  andholding  said 
election,  and  in  counting  and  returning  the  votes  and  declaring  the  result 
thereof.*  [Amendment  April  1;  July  4,  1887;  20  Leg.  p.  96.] 
O  The  last  sentence  is  not  contained  In  the  original  article. 

0)  When  an  election  has  resulted  in  favor  of  prohibition,  it  is  only  necessary  that  the 
order  should  declare  that  fact,  and  prohibit  the  sale  of  intoxicating  liquors,  except  for  certain 
porpoees  specified  in  the  statute,  within  the  limits  specified  in  the  petition.  Lipari  v.  State, 
Id  Ct  App.  431. 
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Aet.  3234.  Publication  of  order.  The  order  of  court  declaring  the 
result,  and  prohibiting  the  sale  of  such  liquors,  shall  be  published  for  four  suc- 
cessive weeks  in  some  newspaper  published  in  the  county  wherein  such  election 
has  been  held,  which  newspaper  shall  be  selected  by  the  county  judge  for  that 
purpose.  If  there  bo  no  newspaper  published  iu  the  county,  then  tiie  county 
judge  shall  cause  such  publication  to  be  made  by  posting  copies  of  said  order 
at  three  public  places  within  the  prescribed  limits  for  the  aforesaid  length  of 
time.  *The  fact  of  publication  iu  either  mode  shall  be  entered  by  the  county 
judge  on  the  minutes  of  the  commissioners'  court;  and  entry  thus  made,  or 
a  copy  thereof  certified  under  the  hand  and  seal  of  the  clerk  of  the  county 
court,  shall  be  held  sufficient  prima  facie  evidence  of  such  fact  of  publication.* 
[Amendment  April  1 ;  July  4,  1887;  20  Leg.  p.  96.] 

(*)  The  material  change  is  by  the  addition  of  the  last  sentence. 

Art.  8235.  Order  when  against  prohibition.  If  a  majority  voting 
at  such  election  vote  ♦'Against  prohibition,"  the  court  shall  make  an  order 
declaring  the  result,  and  have  the  same  entered  of  record  in  the  office  of  the 
clerk  of  said  court.     [Act  June  24,  1876;  15  Leg,  p.  26.] 

Art.  8236.  Time  of  holding  second  election.  No  election  under 
the  preceding  articles  shall  be  held  within  the  same  prescribed  limits  in  less 
than  two  years  after  an  election  under  this  title  has  been  held  therein  ;  but  at 
the  expiration  of  that  time  the  commissioners'  court  of  each  county  in  the 
state,  whenever  they  deem  it  expedient,  may  order  another  election  to  be  held 
by  the  qualified  voters  of  said  county,  or  of  any  justice's  precinct,  town,  or 
city  therein,  for  the  same  purpose;  provided^  it  shall  be  the  duty  of  such 
court  to  order  the  election  aforesaid  whenever  petitioned  to  do  so  by  as  many 
as  two  hundred  voters  in  any  county,  or  fifty  voters  in  any  justice's  pre- 
cinct, town,  or  city,  as  the  case  may  be,  to  order  an  election  forthe  same  pur- 
pose, which  election  shall  be  ordered  held,  notice  thereof  given,  the  votes  re- 
turned and  counted,  and  the  result  declared  and  published,  in  all  respects  as 
provided  by  this  title  for  a  first  election ;  and  the  order  granting  such  other 
election,  as  well  as  that  declaring  the  result,  shall,  if  prohibition  be  carried, 
have  the  same  force  and  effect,  and  the  same  conclusiveness,  as  ^re  given  to 
them  in  the  case  of  a  first  election  by  the  provisions  of  this  title. 
[Amendment  April  1;  July  4,  1887;  20  Leg.  p.  96.] 

This  prescribes  a  longer  period  within  which  another  election  can  be  held,  and  also  increases 
the  number  of  petitioners  necessary. 

Art.  3237.    Order,  etc.,  on  second  election.    When  such  second  eleo* 

tion  results  against  prohibition,  the  court  shall  enter  an  order  setting  aside  the 

previous  order  enforcing  prohibition,  and  shall  officially  announce  and  publish 

the  same  as  provided  in  the  case  where  the  election  resulted  in  prohibition. 

n)  The  repeal  of  prohibition,  pending  an  appeal  from  a  conviction  for  its  violation  while 
in  force,  annuls  the  conviction.  Whisenhunt  v.  State,  18  Ct.  App.  491;  Prather  v.  State,  14 
Ct.  App.  463;  Mulkey  v.  State,  16  Ct.  App.  63. 

Art.  3238.  Failnre  in  certain  limits,  not  to  interfere  witli  carry- 
ingr  ele<;tions  in  otliers.  The  failure  to  carry  prohibition  in  a  county  shall 
not  prevent  an  election  for  the  same  from  being  immediately  thereafter  held 
in  a  justices  precinct,  town,  or  city  of  said  county;  nor  shall  the  failure  to 
carry  prohibition  in  a  town  or  city  prevent  an  election  from  being  immediately 
thereafter  held  for  the  entire  justices  precinct  or  county  in  which  said  town  or 
city  is  situated;  nor  shall  the  holding  of  an  election  in  a  justices  precinct  in 
any  way  prevent  the  holding  of  an  election  immediately  thereafter  for  the  en- 
tire county  in  which  such  justices  precinct  is  situated;  but  when  prohibition 
has  been  carried  at  an  election  ordered  for  the  entire  county,  no  election  on 
the  question  of  prohibition  shall  be  thereafter  ordered  in  any  justices  preciacty. 
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town,  or  city  of  said  county  until  after  prohibition  has  been  defeated  at  a  3ub- 
sequent  election  for  the  same  purpose,  ordered  and  held  for  the  entire  county, 
\n  accordance  with  the  provisions  of  this  title;  nor  in  any  case  where  prohibi- 
tion has  carried  in  any  justices  precinct  shall  an  election  on  the  question  of 
pi-ohibition  be  ordered  thereafter  in  any  town  or  city  in  such  pi-ecinct  until 
after  prohibition  has  been  defeated  at  a  subsequent  election  ordered  and  held 
for  such  entire  precinct.    [Amendment  April  1 ;  July  4, 1887 ;  20  Leg.  p.  96.] 

This  prescribes  a  new  rule  when  prohibition  has  been  carried  in  a  county  or  precinct. 

(1)  See  Whisenhunt  v.  State,  IS  T.  491,  for  construction  of  former  law. 

Akt.  3239.  Penalty,  Wh^n  any  such  election  has  been  held  and  has 
resulted  in  favor  of  prohibition,  and  the  aforesaid  court  has  made  the  order 
declaring  the  result,  and  the  order  of  prohibition,  and  has  caused  the  same  to 
be  published  as  aforesaid,  any  person  who  shall  thereafter,  within  the  pre- 
scribed bounds  of  prohibition,  sell,  exchange  or  give  away,  with  the  purpose 
of  evading  the  provisions  of  this  title,  any  intoxicating  liquors  whatsoever,  or 
in  any  way  violate  any  of  the  provisions  of  this  title,  shall  be  subject  to  pros- 
ecution, by  information  or  indictment,  and  shall  be  punished  as  prescribed  in 
the  Penal  Code.     [Act  June  24,  1876;  15  Leg,  p.  26.] 

See,  ante^  Art.  3228,  (1). 

(1)  An  order  of  prohibition  prevents  the  saie  of  intoxicating  liquors  under  an  unexpired 
license.    Ex  parte  Lynn,  19  Ot.  App.  293;  Robertson  v.  State,  12  App.  541. 

(2)  An  order  which  does  not  conform  to  the  requirements  of  the  law  is  void.  Steele  v. 
State,  19  Ct.  App.  425. 

Art.  3239a.  Result  of  an  election  may  be  contested.  At  any  time 
within  thirty  days  after  the  result  of  the  election  has  been  declared,  any  qual- 
ified voter  of  the  county,  justices  precinct,  town,  or  city  in  which  such  election 
has  been  held,  may  contest  the  said  election  in  any  court  of  competent  juris- 
diction, in  such  manner  as  has  been  or  may  hereafter  be  provided ;  and  should 
it  appear  from  the  evidence  that  the  election  was  illegally  or  fraudulently  con- 
ducted ;  or  that  by  the  action  or  want  of  action  on  the  part  of  the  officers  to 
whom  was  intrusted  the  control  of  such  election,  such  a  number  of  legal  voters 
were  denied  the  privilege  of  voting,  as  had  they  been  allowed  to  vote  might* 
have  materially  changed  the  result;  or  if  it  appears  from  the  evidence  tnut 
such  irregularities  existed  as  to  render  the  true  result  of  the  election  impos- 
sible to  be  arrived  at,  or  very  doubtful  of  ascertaining,  the  court  shall  adjudge 
such  election  to  be  void,  and  shall  order  the  proper  officer  to  order  another 
election  to  be  held,  and  shall  cause  a  certified  copy  of  such  judgment^nd  order 
of  the  court  to  be  delivered  to  such  officer  upon  whom  is  devolved  by  law  the 
duty  of  ordering  such  election.  [Amendment  April  1 ;  July  4,^  1887 ;  20 
Leg.  p.  96.] 

Art.  32396.  .  Tax  for  license  refunded,  when.  In  all  cases  where 
any  person,  firm  or  association  of  persons  pursuing  the  occupation  of  liquor 
dealers  under  license  issued  in  accordance  with  the  laws  of  this  state  has  been, 
or  shall  hereafter  be  prevented  from  pursuing  such  occupation  for  the  full 
time  to  which  he  would  be  otherwise  entitled  by  reason  of  the  adoption  of 
local  option  in  any  county,  precinct,  town  or  city,  a  proportionate  amount  of 
the  taxes  paid  by  him  for  the  unexpired  term  shall  be  refunded  to  him. 
[Amendment  April  14;  July  13,  1883;  18  Leg.  p.  110.] 

Akt.  3239c.  liocal  optioii  law  to  be  grlTcn  in  chargre  to  the 
Srand  Jury,  It  is  hereby  made  the  duty  of  the  district  judges  to  give  this 
act  in  charge  to  the  grand  juries;  and  it  is  made  the  special  duty  of  the 
county  attorneys  to  file  or  have  filed  a  complaint  in  the  county  court  of  said 
county  against  all  houses,  and  the  keepers  thereof,  used  for  the  sale,  exchange 
or  gift  of  any  kind  of  intoxicating  liquors,  in  any  county,  justice's  precinct, 
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city  or  town  in  this  state  where  local  option  has  been  voted  by  the  citizens 
thereof.  Where  any  hidden  device  is  resorted  to  to  prevent  or  avoid  detec- 
tion of  the  keeper  thereof,  and  upon  said  complaint  being  filed  with  any  jus- 
tice of  the  peace,  describing  the  place  where  the  said  device  is  kept,  and  tbe 
name  of  the  person  violating  the  law,  if  known,  said  justice  of  the  peace  shall 
issue  his  warrant  commanding  any  sheriff  or  constable  to  search  said  place, 
and,  if  the  law  is  being  violated,  to  arrest  the  person  or  persons  so  violating 
the  law;  and  it  shall  be  the  duty  of  the  sheriff  of  the  county  wherein  such 
house  or  place  of  such  device  is  kept,  for  the  sale  or  gift  of  intoxicating 
liquors,  to  demand  admission  into  the  same,  and  upon  admittance  being  re- 
fused, the  sheriff  is  hereby  authorized  and  required  by  law  to  force  open  the 
same  and  arrest  and  hold  for  tiial  before  the  courts  all  such  persons  who  shall  vi- 
olate any  of  the  provisions  of  this  act ;  and  it  is  the  duty  of  county  judges  and 
all  justices  of  the  peace,  having  jurisdiction  in  the  premises,  to  see  that  this  act 
is  rigidly  enforced.  [Amendment  March  20;  July  24,  1879;  16  Leg.  p.  41.1 
See,  anUy  Art.  3237,  note  1;  R.  S.  Final  Title,  S  20. 


INDEX  TO  TITLES  62a  AND  63. 


ARREST  of  violators  of  law,  3226a,  §  12. 
ASSIGNMENT,  occupation  lieense  may  be 

assi^ed,  3226a,  §3  (1). 
BALLOT,  form  of,  ia  local  option,  3231. 
BOND  to  sell  liquor,  etc.,  8226a,  §  4. 

suit  on  bond,  3226a,  §  4  m. 

new  bond  may  be  requirea,  3226a,  S  4  (1). 
CERTIFICATE  in  lieu  of  lost  license,  32e6a, 

CITIZEN  in  petition  tot  local  option,  equiv- 
alent to  *-voter,'*  3227  (6). 
CLERK,  penalty  for  issuing  license  to  sell 
liquor,  etc.,  without  bond,  3226a,  §  5. 
lee  for  issuing  license,  3226a,  §  5. 
COLLECTOR  OF  TAXES  must  report  viola- 
tions of  law,  3226a,  §  6. 
COMPfROLLER  shall  furnish  blank  forms, 

etc.,  3226a,  §  7. 
CONSTITUTIONAL  LAW  provisions  as  to 
local  option,  3227  (1). 
legislature  cannot  prohibit  gift  of  liquor, 
etc.,  3227  (2). 
CONTEST,  election,  on  local  option,  3239a. 
ELECTION,  petition  for  local  option,  3227. 
for  prohibition  in  county  and  precinct  may 

be  on  same  day,  3227  (3). 
time  of  ordering,  3229. 
when  void,  3229  (1). 
notice  of,  how  posted,  3230. 
formof  ballot.  3231. 
how  to  be  held,  3232. 
opening  polls  and  counting  votes,  3233. 
time  of  nolding  second  local  option,  3236. 
order,  etc.,  on  second  local  option,  3237. 
failure  in  certalu  limits  not  to  interfere 

with  election  in  others,  3238. 
local  option,  may  be  contested,  3239a. 
GRAND  JURY,  local  option  law  to  be  given 

in  charge  of,  3239c. 
LICENSE  to  sell  liquor,  etc.,  not  less  than 
twelve  months.  3226a,  §3  (1). 
to  sell  liquor,  etc.,  may  be  assigned,  3226a, 

§3(1). 
issuance  of,  .S226a,  §  5. 
order  of  prohibition  prevents  sales,  etc., 

under  unexpired.  3239  (1). 
tax  for,  refunded  when  prohibition  carries, 

32396. 
former,  continued  in  force,  3226a,  §  4. 
shall  be  posted,  manner  of,  3226a,  §§  8  and  9. 
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LICENSE— continued, 
shall  be  posted;  penalty,  3226a,  §§  8,  10. 
certificate  in  lieu  of,  3226a,  §  11. 
LIQUORS,  regulation  of  sale  of,  3226a,  et  aeq. 
excepted  from  prohibition,  3228. 
provisions  of  penal  code  as  to,  3228  (1). 
LOCAL  OPTION;  see  3227-3239c. 
MEDICINES,  liquor,  eto.,  may  be  sold  as^ 

3228 
NOTICE  of  election  for  local  option,  how 
posted,  3230. 
of  license  to  sell  liquors,  etc.,  3226a,  §§  8^ 

9,  10. 
of  result  of  local  option  election,  3233  (1) 

3234,  3235. 
order,  etc.,  on  second  local  option  election. 
3237. 
OPEN  HOUSE,  defined,  3226a,  §  4. 
ORDER,  publication  of,  of  local  optioD  elec- 
tion, 3234. 
when  in  favor  of  prohibition,  3233  (1)- 
when  against  pronibition,  32.H5. 
on  second  local  option  election,  3237. 
void  when  not  conforming  to  law,  3239  (2)  • 
of  prohibition  prevents  sale,  etc.,  under  un- 
expired license,  3239  (1). 
ORDERLY  HOUSE,' defined,  3226a,  §  4. 
PENAL  CODE,    provisions   as   to   sales  of 

liquors,  etc.,  3228  (1). 
PENAL  LAWS  not  repealed,  3226a,  §  4. 
PENALTY  for  selling  liquors,  etc.,  in  pro- 
hibited limits,  3239. 
PETITION  for  local  option,  3227  and  notes. 
POLLS,  opening  of,  in  local  option  elections,. 

3233. 
QUIET  HOUSE,  defined.  3226a,  §  4. 
SACRAMENTAL  WINES  may  be  sold,  etc.^ 

3228. 
TAX,  state,  on  sale  of  liquon*,  3226a.  §  1. 
county,  on  sale  of  liquors,  etc.,  3226a,  §  2. 
time  and  mode  of  payment  of,  3226a,   §  3. 
for  license,  refunded  when  prohibition  car* 
Ties,  32396. 
VIOLATION  OF  LAW,  collector  of  taxes 
•    must  report,  3226a,  §  6. 
arrest  of  violators.  3226.  §  12. 
VOTE,  counting,  in  local  option  elections* 

3233. 
VOTER,  "citizen,^'  in  local  option  petition^ 
equivalent  to,  3227  (5). 


Digitized  by 


GoogI( 


T.  64,Ch.  1.] 


MILrriA — GENERAL  PROYISIONS. 


3240-3244. 


TITLE  64 -MILITIA. 


Ch. 
1. 
2. 
3. 


General  provisions. 

The  commander-in-chief  and  his  staff. 
The  frontier   companies  and   battalion. 
Mounted  police. 


Ch. 

4. 

5. 


The  volnnteer  canards. 
Arms,  ammunition,  equipments  and  mil- 
itary stores. 


CH.  1.— GENERAL  PROVISIONS. 


Art. 

3240.  Who  are  subject  to  military  dufy. 

3241.  Persons  exempt. 

3242.  Division  of  the  miUtia. 


3243.*    Beserve  militia. 
3244.    Volunteer  guards. 


Abt.  3240.  Who  are  subject  to  military  duty.  AH  able-bodied 
male  citizens  between  the  ages  of  eighteen  and  forty-five  years,  and  not  herein 
expressly  exempted,  shall  be  subject  to  military  duty  in  accordance  Ti^ith  the 
provisions  of  this  title.     [Const.  Ait.  6,  §  46;  U.  S.  Const.  Art.  1,  §§  8,  17.] 

Art.  3241.  Persons  exempt.  The  following  officers  and  persons  shall  be 
exempt  from  military  duty,  except  in  cases  of  insurrection  or  invasion,  to-wit: 

1.  The  vice-president  of  the  United  States. 

2.  The  officers,  judicial  and  executive,  of  the  government  of  the  United 
SUtes. 

3.  Thd  members  and  officers  of  both  houses  of  congress. 

4.  All  custom-house  officers  and  their  clerks. 

5.  All  postmasters  and  persons  employed  in  the  transportation  of  the 
United  States  mails. 

6.  All  ferrymen  employed  at  any  ferry  on  public  roads. 

7.  All  inspectors  of  exports. 

8.  All  artificers  and  workmen  employed  in  the  armories  and  arsenals  of 
the  United  States. 

9.  All  pilots. 

10.  All  mariners  actually  employed. in  the  sea  service  of  any  citizen  or 
merchant  within  the  United  States. 

11.  The  lieutenant-governor  and  the  heads  of  the  several  executive  depart- 
ments of  the  state  government. 

12.  The  judges  and  clerks  of  all  courts  of  record. 

13.  All  public  millers. 

14.  All  ministers  of  the  gospel  exclusively  eng^iged  in  their  calling. 

16.  All  active  firemen  belonging  or  attached  to  any  regular  fire  organization. 

16.  All  persons  in  the  military  semce  of  the  state  under  laws  regulating 
the  protection  of  the  frontier,  or  the  suppression  of  lawlessness  and  crime  in 
certain  parts  of  the  state.  [U.  S.  Rev.  Stat.  §  1629;  Act  July  22,  1876;  15 
Leg.  p.  55.] 

Art.  3242.  Division  of  the  militia.  The  militia  shall  be  divided  into 
two  classes,  to  be  known  and  designated  as — 

1.  The  reserve  militia. 

2.  The  volunteer  gunrds. 

Art.  3243.  Reserve  militia.  The  reserve  militia  shall  consist  of  all 
per^ns  liable  to  military  duty,  who  have  not  attached  themselves  by  enlist- 
ment to  the  volunteer  guards. 

Art.  3244.  Volunteer  gruards.  The  volunteer  guards  shall  consist  of 
such  persons  as  by  voluntary  enligtfbent  have  organized  themselves  into  uni- 
formed companies,  and  have  been  accepted  as  such  by  the  commander-in- 
chief  in  accordance  with  the  provisions  of  this  title. 
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CH.  2.— THE  COMMANDER-IN-CHIEF  AND  HIS  STAFF. 

Art. 


Abt. 

i.  TTie  commander'iri'Chief, 

3245.  Governor,  commander-in-chief. 

3246.  May  call  forth  militia  for  certain  pur- 

poses. 

3247.  May  establish  regulations  for  militia. 

3248.  General  authority  over  militia. 

2.  His  staff. 

3249.  His  staff,  and  how  constituted. 


5.  The  adjutant-general, 

3250.  His  term  of  office. 

3251.  His  oath  and  bond. 

3252.  His  seal  of  office. 

3253.  His  ez  officio  duties. 

3254.  His  general  duties. 

3255.  Annual  report  to  the  governor. 

3256.  Annual  report  to  be  printed. 

3257.  Special  report. 


I.      THE   COMBIANDEB-IN-GHIEF — HIS  POWERS,   ETC. 

Art.  3245.  GoTemor,  commander-in-chief.  The  governoi^  shall  be 
the  commander-in-chief  of  the  military  forces,  except  when  they  are  called 
into  actual  service  of  the  United  States.     [Const.  Art.  4,  §  7.] 

Art^  3246.  May  call  forth  militia  for  what.  He  shall  have 
power  to  call  forth  the  militia  to  execute  the  laws,  to  suppress  insurrec- 
tions, repel  invasions  and  protect  the  frontier  from  hostile  incursions  by  In- 
dians or  other  predatory  bands.     [Const.  Art.  4,  §  7.] 

Art.  3247.  May  establish  regrulations.  The  commander-in-chief  is 
authorized  to  establish  and  prescribe  such  rules,  regulations,  foi^ms  and  pre- 
cedents, not  inconsistent  with  the  constitution  and  laws  of  the  United  States 
and  of  this  state,  as  he  may  deem  proper  and  necessary  for  the  organization, 
government,  discipline  and  instruction  of  the  volunteer  guards  and  reserve 
militia. 

Art.  3248.  General  authority  oren  He  may  at  any  time,  for  good 
and  sufficient  cause,  disband,  re-organize  or  discharge  any  portion  of  the  vol- 
unteer guards  or  reset ve  militia, and  shall  have  full  control  and  authority  over 
all  matters  touching  the  militia,  its  organization  and  discipline. 

n.      HIS  STAFF. 

Art.  3249.  His  staff,  and  how  constituted.  The  staff  of  the  com- 
mander-in-chief shall  consist  of  an  adjutant-general,  with  the  rank  of  brig- 
adier-general, to  be  appointed  by  bim  by  and  with  the  advice  and  consent  of 
the  senate,  if  in  session,  and  six  aides-de-camp,  each  with  the  rank  of  colonel, 
to  be  appointed  by  him.     [U.  S.  Rev.  Stat.,  p.  287,  §  1634.] 

m.      the  ADJUTAirr-GENERAL  AND  HIS  DUTIES. 

Art.  3250.  His  term  of  office.  The  adjutant-general  shall  hold  his 
office  for  the  term  of  two  years  and  until  the  appointment  and  qualification  of 
his  successor  in  office.  In  case  of  a  vacancy  in  such  office,  the  appointment 
shall  be  for  the  unexpired  term  only. 

Art.  3251.  His  oath  and  bond.  Before  entering  upon  the  duties  of 
his  office,  the  person  appointed  adjutant-general  shall  enter  into  bond  with 
two  or  more  good  and  sufficient  sureties,  to  be  approved  by  the  governor, 
which  bond  shall  be  in  the  sum  of  ten  thousand  dollars,  payable  to  the  gov- 
ernor of  the  state  and  his  successors  in  office,  and  conditioned  for  the  faithful 
performance  of  the  duties  of  said  office.  He  shall  also  take  and  subscribe 
the  oath  of  office  prescribed  by  the  constitution  for  all  officers;  which  oath 
and  bond  shall  be  deposited  in  the  office  of  the  secretary  of  state. 

Art.  3252.  His  seal  of  office.  The  adjutant-general  shall  procure  and 
keep  in  his  office  a  seal  for  the  authentication  of  all  certificates  or  other 
instruments  emanating  from  his  office,  thedevice  upon  which  seal  shall  con- 
sist of  a  star  of  five  points  with  the  words  "Office  of  Adjutant-General,  State 
of  Texas,"  around  the  margin.     [Act  May  13,  1846;  1  Leg.  p.  346.] 
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Art.  3253.  His  ex.  officio  duties.  The  adjutant-general  shall  be  ex 
officio  chief  of  staff,  quartermaster-general,  comniissary-generat,  inspector* 
general,  paymaster-general  and  chief  of  ordnance. 

Art.  8254.    His  general  duties.    It  shall  be  his  duty — 

1.  To  keep  and  preserve  the  arms,  accoutrements »  ammunition  and  other 
military  property  of  the  state. 

2.  To  keep  on  file  in  his  office  all  rolls,  returns  and  reports  made  to  him. 

3.  To  authenticate  with  his  official  seal  all  papers  issued  from  his  office 
which  by  law  may  require  authentication  under  such  seal. 

4.  To  keep  an  account  of  all  moneys  received  or  disbursed  by  him. 

5.  To  issue  all  orders  of  the  commander-in-chief  relating  to  the  militia  and 
to  keep  a  record  thereof. 

6.  To  prepare  and  cause  to  be  furnished  to  the  volunteer  guards,  reserve 
militia,  and  to  all  officers  charged  in  any  manner  with  the  execution  of  the 
military  laws,  all  necessary  blank  forms,  notices  and  books;  and  to  cause  to 
be  printed  and  distributed  the  laws  governing  the  militia. 

7.  To  make  out  and  transmit  the  annual  militia  returns  prescribed  by  the 
laws  of  the  United  States. 

8.  To  perform  such  other  duties  as  may  be  required  of  him  by  the  provi- 
.sions  of  this  title  or  other  law,  or  by  the  commander-in-chief.  [U.  S.  Rev. 
Stat.  §  1636.] 

Abt.  3255.  Annual  report  to  the  srovemor.  He  shall  report  an- 
nually to  the  commander-in-chief — 

1.  A  statement  of  all  moneys  received  or  disbursed  by  him  since  his  last 
annual  report. 

2.  An  account  of  all  arms,  ammunition  and  other  military  property  belong- 
ing to  the  state,  from  what  source  received,  to  whom  issued,  and  its  present 
condition,  so  far  as  be  may  be  informed. 

8.  The  number,  condition  and  organization  of  the  volunteer  guards  and 
militia. 

4.  Any  suggestion  which  he  may  deem  of  importance  to  the  military  in- 
terests and  condition  of  the  state,  and  the  perfection  of  its  military  organ- 
ization. 

Art.  3256.  Annual  report  to  be  printed.  The  annual  report  pro- 
vided for  in  the'  preceding  article  shall  be  printed  and  laid  before  the  legisla- 
ture for  its  information. 

Abt.  3257.  Special  reports.  The  commander-in-chief  may  require 
special  reports  from  the  adjutant-general  at  any  time,  upon  any  matter  con- 
nected with  the  duties  of  his  office  or  with  the  military  service. 
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3258,  3259. 


CH,   3.— THE   FRONTIER   COMPANIES    AND    BATTALION. 

MOUNTED  POLICE, 


Art. 
3258. 

3259. 

8260. 


3261. 
8262. 
3263. 


3265. 


3267. 


3270. 
3271. 
3272. 

3273. 
3274. 

8275. 


Frontier  companies  organized,  when 
and  how. 

Companies  to  be  raised  In  designated 
counties. 

Mustered  into  service  for  not  less  than 
three  mouths  nor  more  tlian  twelve 
months. 

Officers. 

Bations  and  forage  purchased,  how. 

Sam^  subject. 

Payment  of  officers  and  privates,  when 
and  how  made. 

Horse,  pistol  and  equipments,  fur- 
nished how,  etc. 

Guns  and  aomiunition,  furnished  how, 
etc. 

Enrolling  and  mustering  officer. 

Oompantes  called  together,  when  and 
how. 

Seniority  of  officers  designated,  how. 

Rations  defined. 

Officers  elected,  how. 

Pay  of  officers  and  men  of  any  military 
or  police  company. 

Surgeon,  pay  of. 

Troops  subject  to  U.  S.  army  regula- 
tions. 

Adjutant-general  may  prescribe  ad- 
ditional regulations. 


Art. 
3276. 

3277. 
3278. 
3270. 
3280. 
3281. 


3284. 
3285. 


Battalion  of  mounted  men  organized, 

when  and  how. 
Pay  of  officers  and  of  battalion. 
Quartermaster,  duties  and  pay  of,  etc* 
Payment  of  force  made  quarterly. 
Organized,  disbanded,  etc.,  when. 
Horses  provided,  how,  etc. 
Term  of  enlistment,  etc. 
Minute  men  may  be  called  out. 
Ammunition,  etc.,  supplied  how. 
Officers  have  tkie  powers  of   a  peace 

officer. 
Troops  disbanded,  when!    May  retain 

arms. 
Certain  laws  repealed. 
Governor  and   adjutant-general  may 

prescribe  regulations. 

Mounted  Police  Force. 
Mounted  police  force  organized. 
Term  of  service;  equipments. 
Arms,  etc.,  furnished  by  state. 
Pay  of  officers  and  men. 
Bules  and  regulations. 
'Police  powers  of  officers  and  men. 
Prisoners  shall  be  delivered  to  clyll 

officer. 
3291e.  Pay  of  companies  in  the  service  of  the 

state. 


3287. 
3288. 


3290. 

3291. 

3291a. 

32916. 

3291c. 

3291d. 


Note.— Chapter  8  of  thisTiUe  was  lepealed  by  the  Act  of  April  10;  July  24,  1879; 
16  Leg.  p.  84. 

By  the  Final  Title,  Sec.  18,  of  the  Revised  Statutes,  all  laws  providing  for  the  defense  of  the 
inhabitants  of  this  state  on  its  Indian  or  Mexican  frontier,  and  all  acts  giving  the  exclusive 
(executive)  authority  to  suppress  lawlessness  and  crime  in  certain  localities,  are  not  affected 
by  the  repealing  clause  of  this  title.  * 

Chapter  3,  containing  Sees.  3258-3291,  is  omitted  in  the  state  edition  of  the  Revised 
Statutes. 

In  place  of  Chapter  8  the  following  laws  are  now  inserted :  An  Act  to  provide  for  the  pro- 
tection of  the  frontier  of  the  State  of  Texas  against  the  invasion  of  hostile  Indians,  Mexicans, 
or  other  marauding  or  thieving  parties.    [April  10, 1874;  14  Leg.  p.  84.  j 

An  Act  to  amend  Sees.  15  and  16  of  an  Act,  entitled :  ^^An  Act  to  provide  for  the  protection 
of  the  frontier  of  the  State  of  Texas  against  the  invasion  of  hostile  Indians,  Mexicans  or  other 
marauding  or  thieving  parties."    [April  26, 1879;  16  Leg.  p- 168.] 

An  Act  to  suppress  lawlessness  and  crime,  and  to  organize  a  force  for  that  purpose. 
[AprU  22;  July  24, 1879;  16  Leg.  p.  130.] 

An  Act  to  equalize  and  regulate  the  pay  and  arming  of  all  military  or  police  companies 
organized  and  operated  under  any  law  of  this  state,  except  those  organized  under  the  militia 
law.    [July  4, 1879;  16  Leg.  S.  S.  p.  11.] 

An  Ace  to  amend  Sec.  1  of  an  Act,  entitled :  **An  Act  to  provide  for  the  traveling  and 
other  contingent  expenses  of  the  Quartermaster  and  Commissary  of  the  Frontier  Battalion.''* 
Approved  May  4, 1874. [April  9;  July  13, 1883;  18  Leg.  p.  54.] 

Art.  3258.    Frontier  companies   orgranized,   when   and    ho^vr. 

Upon  satisfactory  evideiico  being  furnished  the  governor  of  this  state  that 
hostile  Indians,  Mexicans,  or  other  marauding  or  thieving  parties  are  depre- 
dating upon  the  lives  or  property  of  the  citizens  of  any  county  or  counties 
upon  the  frontier  of  this  state,  the  governor  is  hereby  required,  and  shall  or- 
ganize or  cause  the  same  to  be  done,  one  company  of  not  less  than  twenty- 
five,  nor  more  than  seventy-five  men,  for  each  county  that  may  be  so  infested ; 
provided^  the  whole  number  of  men  shall  not  exceed  seven  hundred  and  fifty* 
[Act  April  10, 1874;  14  Leg.  p.  84.] 

Art.  8259.  Companies  to  be  raised  in  desigrnated  counties. 
Said  companies  shall  be  raised  from  the  county  and  surrounding  counties  oa 
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the  frontier,  designated  by  the  governor.  [Act  April  10,  1874 ;  14  Leg. 
p.  84.] 

Art.  3260.  Mastered  into  service  for  not  less  than  three  nor 
more  than  twelve  months.  No  company  shall  be  mustered  into  the  ser- 
vice of  this  slate,  under  the  provisions  of  this  act,  for  a  longer  period  of  time 
than  twelve,  nor  shorter  period  than  three  months.  [Act  April  10,1874; 
14  Leg.  p.  84.] 

Art.  8261.  OflBcers.  The  commissioned  officers  of  each  company  of 
fifty  men  or  more,  shall  consist  of  one  captain,  one  first  lieutenant  and  one 
second  lieutenant;  of  less  than  fifty  men,  one  first  lieutenant  and  one  second 
lieutenant.  The  non-commissioned  officers  for  each  company  shall  consist  of 
one  sergeant  and  one  corporal  for  every  ten  men.  [Act  April  10,  1874;  14 
Leg.  p.  84.] 

Art.  3262.  Rations  and  forage  purchased,  how.  The  commanding 
officers  of  the  companies  shall  purchase  all  necessary  rations  and  forage  here- 
inafter provided  for,  and  shall  give  the  person  from  whom  such  purchase 
shall  be  made  a  certificate  of  purchase,  stating  the  amount,  kind,  quality  and 
price  of  articles  furnished,  to  which  shall  be  attached  an  affidavit,  signed  by 
the  officer  and  the  person  from  whom  the  purchase  may  have  been  made. 
Said  affidavit  shall  be  as  follows :  That  the  claim  or  account  is  accurate  and 
just,  and  that  the  price  charged  is  not  above  the  market  price  of  the  article  at 
the  time  and  place  where  sold,  and  that  said  articles  were  actually  used  or 
consumed  by  said  company.     [Act  April  10,  1874  ;  14  Leg.  p.  84.] 

Art.  3263.  Same  subject*  In  the  event  any  commanding  officer  shall 
purchase  a  greater  amount  of  rations  or  forage  than  is  hereinafter  allowed, 
the  paymaster  shall  deduct  the  excess  thereof  from  his  pay.  [Act  April  10,. 
1874;  14Leg.  p.  84.] 

Art.  3264.  Payment  of  officers  and  privates,  when  and  how 
made.  The  commanding  officer  of  each  company  mustered  into  service  un- 
der the  provisions  of  this  act  shall  forward  to*the  adjutant-general  of  the 
statq,  on  the  last  day  of  each  month,  a  pay-roll  showing  the  amount  due  each 
member  of  his  command;  which  pay-roll  shall  be  certified  to  by  the  com- 
manding officer.  And  it  is  hereby  made  the  duty  of  the  comptroller  to  draw 
his  warrant  upon  the  treasurer  in  favor  of  each  officer,  non-commissioned 
officer  and  private  in  the  command,  separately,  for  the  amount  due  each  one 
as  set  forth  in  the  pay-roll,  which  warrants  shall  be  forwarded  by  the  adjutant- 
general  to  the  commanding  officer  of  the  company,  to  be  delivered  to  the  men> 
of  bis  command,  and  said  warrants  may  be  paid  by  the  sheriff  of  the  county 
in  which  the  command  was  raised  or  is  in  service,  out  of  any  funds  in  his> 
hands  belonging  to  the  state,  and  all  transfers  of  warrants  by  officers  or  men 
shall  be  certified  to  before  some  civil  officer  authorized  to  administer  oaths, 
and  when  so  transferred  they  shall  be  payable  at  the  treasury  of  the  state  upon 
presentation.     [Act  April  10,  1874;  14  Leg.  p.  84.] 

Art.  3265.  Horse,  pistol  and  equipments  famished,  how,  etc. 
Each  member  of  such  company  organized  under  the  provisions  of  this  act  shall 
be  required  to  furnish  himself  with  a  suitable  horse,  and  one  six-shooting 
pistol  (army  size),  blankets,  clothing  and  camp  equipage;  the  horse  shall  be 
valued  by  the  enrolling  officer  hereinafter  provided  for,  and  two  other  disin- 
terested persons,  who  shall  be  sworn  to  make  a  true  and  fair  valuation  of  the 
same ;  and  should  any  horse  or  horses  be  killed  or  permanently  disabled  whilst 
in  action,  the  paymaster  shall  pay  the  owner  of  the  same  the  appraised  ^value 
thereof,  upon  an  affidavit  to  that  effect  made  by  the  owner  of  the  horse  and  a 
member  of  the  company,  that  the  facts  set  forth  in  said  affidavit  are  true; 
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and  no  member  of  any  company  shall  dispose  of  or  exchange  his  horse  or  arms 
whilst  in  the  service  of  the  state,  without  the  consent  of  the  commanding 
officer  of  his  company.     [Act  April  10,  1874;  14  Leg.  p.  84.] 

Art.  3266.  Guns  and  ammnnition  f omishedy  how,  etc.  The  state 
shall  furnish  necessary  ammunition,  and  to  each  officer,  non-commissioned 
officer  and  private,  all  necessary  arms  at  cost,  the  price  of  which  shall  be  de- 
ducted from  the  first  money  due  them  by  the  state ;  provided^  that  when  any 
of  the  forces  in  service  of  this  state  shall  be  regularly  discharged  fnmi  said 
companies^,  any  arms  in  their  possession  may  be  returned  to  the  state  at  their 
reasonable  value  at  the  time  of  their  return,  said  value  to  be  determined  by 
the  adjutant-general,  provided  said  arms  be  in  good  condition;  provided 
further^  that  any  person  enlisting  in  said  service  may  have  the  right  to  furnish 
their  own  arms,  provided  they  be  of  the  same  kind  and  calibre.  [Act  July  4, 
1879;   16  Leg.  S.  S.  p.  11.] 

Art.  3267.  Enrolling  and  musterins:  officer.  The  presiding  justice 
of  each  of  the  counties  in  which  it  may  be  necessary  to  organize  a  company, 
ahall  be  the  enrolling  officer  for  such  county,  whose  duty  it  shall  be  to  organize 
and  muster  into  service  the  company  of  such  county,  and  return  the  muster- 
rolls  of  the  company  to  the  adjutant-general..  And  should  any  county  not 
organized  require  a  company  under  the  provisions  of  this  act,  then  the  presid- 
ing justice  of  the  county  to  which  such  unorganized  county  is  attached  for 
judicial  purposes,  shall  organize  and  muster  into  service  the  company  of  such 
unorganized  county  in  the  same  way  and  manner  as  prescribed  by  this  section 
for  the  company  of  his  own  county.     [Act  April  10,  1874;   14  Leg.  p.  84.] 

Art.  3268.  Companies  called  togrether,  when  and  how.  The  com- 
manding officer  of  any  company,  in  case  of  emergency,  shall  have  the  right 
to  call  to  his  assistance  the  companies  from  the  adjoining  counties;  provided^ 
that  not  more  than  one-half  of  the  men  of  any  company  shall  be  forced  to 
leave  their  county.  And  when  the  troops  are  so  called  together,  the  ranking 
officer  present  shall  take  command  of  all  the  troops,  and  shall  hold  them  to- 
gether so  long  as  the  emergency  exists.     [Act  April  10,  1874;  14  Leg.  p.  84.] 

Art.  3269.  Seniority  of  officers,  designated  how.  The  governor 
shall  designate  the  seniority  of  commissioned  officers  of  same  grade  created 
by  this  act.     [Act  April  10,  1874 ;  14  Leg.  p.  84.] 

Art.  3270.  Rations  defined.  The  amount  of  rations  and  forage  shall 
not  exceed  the  following,  to-wit:  For  each  man's  daily  allowance,  three- 
fourths  pound  bacon,  or  one  and  one-half  pounds  fresh  beef;  one  and  one- 
fourth  pounds  flour  or  corn  meal;  for  every  fifty  men,  seven  and  one-half 
pounds  beans  or  peas,  five  pounds  rice,  ten  pounds  green  coffee,  ten  pounds 
sugar,  one-half  gallon  vinegar,  one-half  pound  candles,  one  pound  soap,  two 
pounds  salt,  two  ounces  black  pepper,  fifteen  pounds  potatoes.  The  forage 
for  each  horse  shall  not  exceed  twelve  pounds  of  corn  or  oats  per  day,  two 
ounces  salt  per  week.     [Act  April  10,  1874;  14  Leg.  p.  84.] 

Art.  3271.  Officers  elected,  how*  Upon  the  organization  of  any 
company  under  the  provisions  of  this  act,  the  officers  shall  be  elected  by  the 
members  composing  the  same,  and  all  vacancies  shall  be  filled  by  election. 
[Act  April  10,  1874;  14  Leg.  p.  84.-] 

Art.  3272.  Pay  of  officers  and  meit  of  any  military  or  police 
company*  The  pay  of  officers  and  men  in  any  military  or  police  com- 
pany organized  under  any  law  of  this  state,  except  those  organized  under 
the  miUtia  law,  shall  be  as  follows:  For  captains,  one  hundred  dollai-s; 
for  lieutenants,  seventy-five  dollars;  for  first  sergeants,   fifty  dollars;  for 
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other  duty  sergeants,  forty  dollars;  for  corporals,  thirty-five  dollars;  for 
privates,  thirty  dollars  per  month  for  each  month  of  actual  service,  and 
nothing  shall  be  paid  by  way  of  commutation.  [Act  July  4,  1879;  16  Leg. 
S.  S.  p.  11.] 

6ee,  postf  Arts.  3277,  8292. 

Art.  3273.  Surgeon,  pay  of.  The  governor,  when  he  may  deem  it 
necessary,  shall  appoint  a  sui'«^eou  for  one  or  more  companies,  whose  pay  shall 
not  exceed  one  hundred  dollars  per  month,  and  all  necessary  medicines  to  bo 
furnished  him  by  the  state.     [Act  April  10,  1874,  14  Leg.  p.  84.] 

Art.  3274.  Troops  subject  to  U.  S.  army  regulations.  The 
troops  raised  under  the  provisions  of  this  act,  shall  be  governed  by  the  rules 
and  regulations  of  the  United  States  army,  so  far  as  the  same  may  be  applica- 
ble,  but  shall  always  be  and  remain  subject  to  the  authority  of  the  State 
of  Texas,  for  the  protection  of  the  frontier.  [Act  April  10,  1874;  14  Leg. 
p.  84.] 

Art.  3275.  Adjutant-general  may  prescribe  additional  regrola^ 
tlons.  The  adjutant-general  shall  cause  to  be  made  such  other  regulations 
for  the  government  and  control  of  the  organization  herein  provided  for  as  he 
mny  deem  necessary,  to  the  end  that  the  force  so  provided  shall  be  as  effect- 
ive as  possible.     [Act  April  10,  1874;  14  Leg.  p.  84.] 

Abt.  3276.  Battalion  of  mounted  men  organized^  when  and 
how.  In  addition  to  the  force  herein  provided  for,  the  governor  be  and  lie 
is  hereby  authorized  to  organize  a  battalion  of  mounted  men,  to  consist  of  six 
companies,  of  seventy-five  men  each.  The  commissioned  officers  shall  be  one 
major,  who  shall  command  the  battalion,  and  one  captain  and  two  lieutenants 
for  each  company,  and  one  quartermaster.  The  battalion  and  company  offi- 
cers shall  be  appointed  by  the  governor,  and  shall  be  removed  at  his  pleasure. 
[Act  April  10,  1874 ;  14  Leg.  p.  84.] 

Art.  3277.  Pay  of  officers  and  of  battalion.  The  pay  of  the  offi- 
cers and  men  shall  be  as  follows :  Major  ($125),  one  hundred  and  twenty- 
five  dollars;  captains  ($100),  one  hundred  dollars  each  ;  lieutenants  ($75), 
serenty-five  dollars  each;  sergeants  ($50),  fifty  dollars  each;  for  all  other 
non-commissioned  officers  ($40),  forty  dollars  each;  privates  ($40),  forty 
dollars  each,  per  month;  and  nothing  shall  be  paid  by  way  of  commutation. 
[Act  April  10,  1874;  14  Leg.  p.  86.] 

See,  ofUe,  Art  8272. 

Art.  3278.  Qnartermaster,  duties  and  pay  of,  etc«  The  governor 
shall  appoint  a  quartermaster  for  this  force  who  shall  discharge  the  duties  of  a 
quartermaster,  commissary  and  paymaster,  and  shall  rank  and  receive  the  pay 
of  a  captain,  and  give  such  bond  as  the  governor  may  require  for  the  faithful 
performance  of  his  duties.     [Act  April  10,  1874;  14  Leg.  p.  84.] 

The  quartermaster  and  commissary  of  the  frontier  battalion  be  and  is  hereby 

allowed  the  sum  of  three  hundred  dollars  per  annum  for  his  traveling  and 

other  contingent  expenses.     [Amendment  April  9;  July  13,  1883;  18  Leg. 

p.  54.] 

The  Original  Act,  May  4, 1874;  14  Leg.  p.  219,  allowed  the  quartermaster  and  commissary 
of  the  frontier  battalion  $1,500  for  bis  traveling  and  other  contingent  expenses. 

Art.  3279.  Payment  of  force  made  quarterly.  The  officers  and 
men  of  this  force  shall  be  paid  quarterly.     [Act  April  10, 1874 ;  14  Leg.  p.  84.] 

Abt.  3280.  Orgranized,  disbanded,  etc.,  when.  This  force  is  not 
designed  as  a  standing  force,  but  shall  always  be  under  the  commnnd  of  the 
governdr,  to  be  operated  by  bis  direction  in  such  manner,  in  such  detach- 
meats,  and  in  such  localities  as  the  governor  may  direct;  and  the  same  shall 
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be  disbanded  and  reorganized,  or  reassembled,  from  time  to  time,  as  in  bis 
judgment  the  exigencies  of  the  frontier  may  demand.  [Act  April  10,  1&74; 
14  Leg.  p.  84.] 

Art.  3281 .  Horses  provided,  how,  etc.  Each  soldier  and  officer  shall 
furnish  his  own  horse,  and,  unless  the  same  is  killed  in  battle,  shall  not  be  paid 
for  by  the  state.     [Act  April  10,  1874 ;  14  L^g.  p.  84.] 

Art.  3282.  Term  of  enlistment,  etc.  The  governor  is  hereby  author- 
ized to  keep  this  force  in  the  field  as  long  as  in  his  jndgment  there  may  be  a 
necessity  for  such  a  force,  and  soldiers  who  may  volunteer  in  such  service  shall 
do  so  for  such  term  not  to  exceed  four  years,  subject  to  disbandment  and  re- 
assemblage  by  order  of  the  governor.  [Act  April  10,  1874;  14  Leg. 
p.    84.J 

Art.  3283.  Minnte  men  maybe  called  out.  Whenever,  in  the  opin- 
ion of  the  governor,  this  force  shall  be  insufficient  to  protect  the  frontier,  he 
shall  be  authorized  to  call  out  the  minute  men,  or  any  part  thereof,  hereinbe- 
fore provided  for,  which  said  force  is  hereby  declared  to  be  auxiliary  and  sup- 
plemental to  the  battalion  of  mounted  men  authorized  by  this  act.  [Act  April 
10,  1874;  14  Leg.  p.  84.1 

Art.  3284.  AjnmunUiony  etc.,  supplied  how.  The  state  shall  furnish 
necessary  ammunition,  and  to  each  officer  and  private  of  this  battalion  an  im- 
proved breech-loading  cavalry  gun,  at  cost;  the  guns  furnished  to  be  of  the 
same  kind  and  calibre,  the  price  of  which  shall  be  deducted  from  the  first 
money  due  the  battalion.     [Act  April  10, 1874;  14  Leg.  p.  84.]. 

Art.  3285.  Officers  have  tlie  powers  of  a  peace  officer.  Each 
officer  of  the  battalion  and  of  the  companies  of  minute  men  herein  provided 
for,  shall  have  all  the  powers  of  a  peace  officer,  and  it  shall  be  his  duty  to 
execute  all  criminal  process  directed  to  him,  and  make  arrests  under  capias 
properly  issued,  of  any  and  all  parties  charged  with  offense  against  the  laws 
of  this  state.     [Act  April  10,  1874;  14  Leg.  p,  84.] 

Art.  3286.  Troops  disbanded,  when. — ^May  retain  arms.  The 
governor  of  the  state  is  authoidzed  to  disband  all  troops  now  in  service  of  the 
state  for  frontier  protection,  as  soon  as  practicable,  and  that  they  be  allowed 
to  retain  all  arms  furnished  by  the  state  at  the  Hame  price  that  the  same  were 
furnished  to  the  state.     [Act  April  10,  1874;  14  Leg.  p.  84.] 

Art.  3287.  Certain  laws  repealed.  An  act  entitled  <<An  act  to  pro- 
vide for  the  protection  of  the  frontier,"  approved  June  13,  1870;  also  an  act 
entitled  ^^An  act  to  muster  into  the  service  mounted  men  for  the  protection  of 
the  frontier,"  approved  November  25,  1871;  also  an  act  entitled  •'An  act  to 
amend  the  first  section  of  an  act  entitled  •An  act  to  muster  into  service  minute 
men  for  the  protection  of  the  frontier,*  approved  November  28,  1871,"  ap- 
proved June  2,  1873,  and  all  other  laws  and  parts  of  laws  heretofore  enacted 
on  the  same  subject,  be  and  the  same  are  hereby  repealed.  [Act  April  10, 
1874;  14Leg.  p.  84.] 

Art.  3288.  Ctoyernor  and  adjatant-general  may  prescribe  reg^ 
nlations.  The  governor  and  the  adjutant-general  are  hereby  authorized  and 
empowei*cd  to  make  all  additional  regulations  not  contrary  to  the  laws  of  this 
state,  which  are  necessary  to  carry  out  the  provisions  of  this  act.  [Act  April 
10,   1874;  14  Leg.   p.    84.] 

Mounted  Police. 

Abt.  3289.  Mounted  police  force  organized.  Whereas,  it  is  cred- 
ibly reported  that  in  several  counties  in  the  western  and  south  western  part  of 
the  state,  the  people  are  being  depredated  on  in  person  and  property  by  bands 
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of  criminal  and  lawless  men  too  strong  to  be  suppressed  by  the  civil  author- 
ities unaided,  and  by  bandits  and  robbers  from  Mexico;  therefore,  for  the  pur- 
pose of  maintaining  law  and  order  and  giving  security  to  that  section  against 
foreign  invasion  and  domestic  disturbance  and  to  aid  the  civil  authorities,  the 
governor  is  hereby  authorized  to  immediately  organize  a  company  of  twenty- 
five  men  rank  and  file  to-wit:  Twenty-one  privates,  two  sergeants  and  two 
coi*porals,  and  in  addition  thereto  there  shall  be  one  captain  and  one  first  lieu- 
tenant and  in  the  aggregate  said  company  shall  consist  of  twenty-seven  men, 
officers  and  non-commissioned  officers  and  privates.  [Act  April  22;  July  24, 
1879,  §  1;  16  Leg.  p.  130.] 

Art.  3290.  Term  of  service;  equipment.  Said  company  shall  be 
mastered  into  the  service  of  the  State  of  Texas  for  the  period  of  twelve  calen- 
dar months,  or  longer  or  shorter,  and  may  be  disbanded  when  they  are  no 
longer  needed,  should  the  governor  deem  it  necessary,  in  such  manner  as  the 
adjutant-general  may  direct.  Each  officer,  non-commissioned  and  private 
thereof,  shall  furnish  his  own  horse,  saddle,  bridle,  rope,  clothing,  etc., 
for  the  entire  term  of  service,  and  replace  any  or  all  of  said  aiticles, 
should  it  become  necessary  so  to  do.  [Act  April  22 ;  July  24,  1879, 
§2;  16  L^.  p.  180.] 

Art.  3291.  Arms,  etc^  famished  by  state.  The  State  of  Texas 
shall  furnish  said  company  with  arms,  ammunition,  camp  and  garrison  equip- 
age, and  rations  of  subsistence  for  the  men  and  forage  for  the  horses,  and 
with  transportation  necessary  to  move  said  supplies.  The  arms  shall  be  issued 
and  charged  to  the  men,  and  in  case  any  of  said  arms  shall  be  lost  through 
neglect  or  by  disobedience  of  order,  the  value  thereof  shall  be  charged  upon 
the  rolls  as  a  stoppage  i^ainst  the  party  losing  the  same  ;  but  in  no  case  shall 
arms  lost  in  discharge  of  duty  be  so  charged.  [Act  April  22;  July  24,  1879, 
§3;  16  Leg.  p.  130.] 

Art.  3291a.  Pay  of  officers  and  men.  The  members  of  said  com- 
pany shall  be  allowed  the  following  pay,  to-wit:  The  captain,  one  hundred 
and  twenty-five  dollars  per  month ;  the  first  lieutenant,  one  hundred  dollars 
per  month;  the  sergeants,  corporals  and  privates,  thirty  dollars  each  per 
month.  The  payment  shall  be  made  at  such  times  and  in  such  manner  as  the 
adjutant-general  of  the  state  may  prescribe.  [Act  April  22;  July  24,  1879, 
§4;  16  Leg.  p.  130.] 
See,  anUy  Art.  3272. 

Airr.  32916.  Bnles  and  regulations.  Said  company  shall  be  gov- 
erned by  the  rules  and  regulations  of  the  army  of  the  United  States,  and  the 
articles  of  war,  so  far  as  the  same  may  be  applicable,  and  by  such  orders, 
rules  and  regulations  as  may  be  prescribed  from  time  to  time  by  the  governor 
and  the  adjutant-general  of  this  state.  [Act  April  22;  July  24,  1879,  §  5; 
16  Leg.  p.  130.] 

Art.  3291c.  Police  powers  of  officers  and  men.  The  officers,  non- 
commissioned officers  and  privates  of  said  company  shall  be  clothed  with  the 
powers  of  peace  officers,  and  shall  aid  the  civil  authorities  in  the  execution  of 
the  laws.  They  shall  have  authority  to  make  arrests,  and  in  such  cases  they 
shall  be  governed  by  the  laws  regulating  and  defining  the  powers  and  duties 
of  sheriffs  when  in  the  discharge  of  similar  duties.  They  shall,  before  enter- 
ing upon  the  discharge  of  these  duties,  take  an  oath  before  some  authority 
legally  authorized  to  administer  the  same,  that  each  of  them  will  faithfully 
perform  his  duties  in  accordance  with  law.  In  order  to  arrest  and  bring  to 
jostice  men  who  have  banded  together  for  the  purpose  of  conmiitting  robbery 
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or  other  felonies,  and  to  prevent  the  execution  of  the  laws,  the  officers,  non- 
commissioned officers  and  privates,  of  said  company  may  accept  the  services 
of  such  citizens  as  shall  volunteer  to  aid  them,  but  while  so  engaged  such  citi* 
zens  shall  receive  no  pay  from  the  state  for  their  sei*vices.  [Act  April  22; 
July  24,  1879,  §  6;  16  Leg.  p.  130.] 

Art.  3291(2.  Prisoners  shall  be  delivered  to  civil  officers.  When 
said  company  or  any  member  or  members  thereof  shall  icrrest  any  person 
charged  with  the  commission  of  a  criminal  offense  or  offenses,  they  shall  con- 
vey such  person  or  persons  to  the  county  or  counties  where  he  or  they  stand 
charged  with  the  commission  of  an  offense,  and  shall  deliver  him  or  them  to 
the  proper  officer,  taking  his  receipt  therefor,  and  all  necessary  expenses  thus 
incurred  shall  be  paid  by  the  state.  [Act  April  22;  July  24,  1879,  §  7;  16 
Leg.  p.  130.] 

Art.  3291e.    Pay  of  companies  in  flie  service  of  the  state.    The 

officers  and  members  of  all  military  companies  organized  for  the  protection  of 

the  frontier,  or  for  the  suppression  of  lawlessness  and  crime  in  this  state,  shall 

receive  pay  for  services  in  accordance  with  the  rate  established  by  section  four 

of  this  act.     [Act  April  22;  July  24,  1874,  §  8 ;  16  Leg.  p.  180.] 

See,  anu^  Art.  8291a. 
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CH.  4.— THE  VOLUNTEER  GUARDS. 


3292-3295. 


0/ 


Art. 


3294. 
3295. 


3297. 


3300. 
3301. 
3302. 
3803. 


3304. 
3305. 
3306. 
3307. 
8308. 


3310. 


3311. 
3312. 

3313. 
3314. 
3315. 
3316. 
3317. 


3318. 
8319. 


Volunteer  guards  to   be  the  active 

militia. 
How  constituted. 

i.  Company  otigrafiisatioii. 
Hnnner  of  forming  such  companies. 
Wbac  officers  to  be  elected. 
Captains  may  appoint  certain  subor- 
dinates. 
Oath  of  officers  and  privates. 
Muster  rpUs  to  be  made  out. 
Each  company  a  corporation. 
Certificate  of  the  adjutant-general. 
Such  certificate  evidence. 
Companies  heretofore  organized. 
Cavalry  and  artillery  companies. 

2.  Begimental  and  other  organitattom. 
Shall  be  organized  into  brigades,  etc. 
Each  organization  to  be  numbered. 
Be^imental  orffanization. 

Br&ade  organization. 
Dinsion  organization. 

3.  Bcmk  and  eommUsion  of  offieers. 
Bank,  how  determined. 

All  officers  to  be  commissioned. 

4.  Unifanns^  drtUSf  parudea  and  encamp- 

ments. 
Each  soldier  to  procure  a  uniform. 
Each  company  may  have  its  own  uni- 
form. 
Company  parades  and  drills. 
Regimental  and  other  drills. 
Annual  encampment. 
Gtovernor  to  review  troops  at 
Powers  of  encampment  commander. 

5.  Penalties  and  their  enforcement. 
Penalties  for  certain  military  offenses. 
Offenses  certified  to  justice   of    the 


Art. 
3320. 
3321. 
3322. 
3323. 
3324. 
3325. 
3326. 


3327. 
3328. 


8330. 
8331. 


3333. 
3334. 


3337. 


3339. 
3340. 
3341. 
3342. 
3343. 
8344. 


8345. 
8346. 
8347. 


Form  of  certificate. 
Certificate  may  be  amended. 
Justice  to  issue  citation. 
Form  of  the  citation. 
Proceedliifir,  how  docketed. 
Trial  and  its  incidents. 
Costs  of  suit. 

6.  CourtS'martial, 
Courts-martial  for  other  offenses* 
Commissioned  officers,  how  tried. 
Extent  of  punishment. 

7.  Bepelling  invasions^  suppressing 

insurrections  and  aiding  the 

dvil  authorities. 

Duty  in  case  of  invasion  or  insurrec- 
tion. 

In  case  of  riot  or  resistance  to  the  laws. 

Form  of  the  writ. 

Copy  of  writ  forwarded  to  governor. 

Officer's  duty  on  receipt  of  writ. 

Duty  of  the  troops. 

Troops  may  be  used  in  guarding  pris- 
oners, etc. 

8.  Pay  and  exemptions. 
Pay  when  in  active  service. 
Pay  when  aiding  in  the  execution  ot 

the  laws. 
No  pay,  except  when  in  service. 
Privileges  and  exemptions. 
Exemption  from  poll-tax,  regulated. 
Exemption  from  road  duty,  regulated. 
Exemption  from  iury  duty. 
Provision  for  soldiers  wounded,  etc. 

9.  Miscellaneous  provisions. 
No  fees  to  officers  for  administering 

oaths. 
U.  S.   army  regulations  to  govern, 

when. 
Annual  and  special  reports. 


Abt.  3292.  To  be  the  actiTe  militia.  The  volunteer  guards  shall 
constitute  the  active  militia,  and  when  necessary  to  resist  invasion,  quell 
insurrection  or  to  aid  the  civil  authorities  in  the  suppression  of  riots  and  the 
execution  of  the  lav^s,  shall  be  first  called  into  service. 

Abt.  3293.  How  constitated*  Volunteer  guards  shall  be  constituted 
by  voluntary  enlistment  on  the  part  of  persons  liable  to  military  duty  under 
the  laws,  or  of  persons  that  may  be  exempt  under  such  laws. 

I.      COMPANY  ORGANIZATION. 

Art.  3294.  Manner  of  formins:  companies.  Any  number  of  male 
persons,  not  less  than  thirty-six  nor  more  than  one  hundred,  desiring  to  form 
a  company  of  volunteer  guards,  may  meet  together  and  declare  such  puipose 
by  signing  a  written  agreement  to  that  effect,  and  may  perfect  their  organiza- 
tion by  electing  their  company  officers  in  accordance  with  the  provisions  of 
this  chapter.       

Art.  3295.  What  officers  to  be  elected.  Each  company  of  volun- 
teer guards  shall  elect  the  following  officers,  to  wit:  A  captain,  a  first  lieu- 
tenant, a  second  lieutenant,  four  sergeants,  four  corporals  and  a  secretary. 
In  all  elections  for  officers  a  majority  of  the  ballots  cast  shall  be  necessary  to 
elect. 
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Art.  3296.  Captains  may  appoint  sat>orclinate8«  Captains  of  com- 
panies may  appoint  such  number  of  musicians,  markers  or  other  subordinates 
as  tiiej  may  deem  necessaiy,  or  as  may  be  prescribed  by  the  commander-in* 
chief,  and  the  persons  so  appo'  ited  shall  obey  such  orders  as  may  be  given 
them  by  their  commanding  officers. 

Art.  3297.  Oath  of  officers  and  privates.  So  soon  as  the  organiza- 
tion of  any  company  of  volunteer  guards  is  perfected  in  accordance  with  the 
provisions  of  the  two  preceding  articles,  the  officers  and  members  of  such 
company  shall  take  and  subscribe  the  following  oath  or  affirmation,  before 
some  officer  authorized  to  administer  oaths :  *^I,  A  B,  do  solemnly  swear  [or 
affirm]  .that  I  will  support  the  constitution  of  the  United  States,  and  that  I 
will  bear  true  faith  and  allegiance  to  the  State  of  Texas  and  will  support  the 
constitution  thereof;  and  I  do  further  swear  [or  affirm]  that  I  will  faithfully 
observe  and  obey  all  laws  and  regulations  for  the  government  of  the  volunteer 
guards  of  this  state,  and  the  orders  of  all  officers  elected  or  appointed  over 
me,  80  help  me  God." 

Such  oath  shall  be  administered  to  the  company  collectively,  and  shall  be 
attested  under  the  hand  and  official  seal  of  the  officer  administering  the  same. 

Art.  3298.  Master  rolls  to  be  made  out.  The  captain  commanding 
the  company,  after  its  organization  and  muster-in  as  hereinbefore  provided, 
shall  make  up,  or  cause  to  be  made  up,  complete  muster  rolls  in  duplicate  of 
such  company,  duly  certified  under  his  hand,  to  be  a  correct  muster  roll  of 
the  company  [^naming  «7],  one  of  which  rolls,  with  the  oaths  of  the  members 
provided  for  in  the  preceding  article  thereto  attached,  he  shall  forward  by 
mail  or  other  conveyance  to  the  adjutant-general,  and  the  other  shall  be 
deposited  with  the  secretary  of  the  company  and  be  preserved  in  the  com- 
pany archives. 

Art.  3299.  Each  company  a  corporation.  On  receipt  of  the  muster 
roll  and  certificate  provided  for  in  the  preceding  article  by  the  adjutant-gen- 
eral, the  same  shall  be  filed  by  him  in  his  office^  as  a  part  of  the  records  thereof, 
and  thereafter  from  the  date  of  such  filing  such  company  shall  be  deemed  and 
held  in  law  a  body  corporate  and  politic,  with  power  under  its  corporate  name 
to  take,  hold,  transfer  and  convey  real  or  personal  property  necessary  to  the 
purposes  of  the  organization  to  an  amount  not  exceeding  thirty  thousand  dol- 
lars, and  with  like  power  under  its  corporate  name  to  sue  and  be  sued,  plead 
and  be  impleaded,  and  to  prosecute  and  defend  all  suits  in  the  courts  or  else- 
where ;  to  have  and  use  a  common  seal  of  such  device  as  it  may  adopt;  to  ordain 
and  establish  by-laws  for  the  government  and  regulation  of  the  company 
affairs  not  inconsistent  with  the  constitution  and  laws  of  the  United  States  and 
of  this  state  and  the  orders  of  the  commander-in-chief;  and  such  by-laws,  to 
alter  and  amend  at  will,  and  generally  to  do  and  perform  any  and  all  things 
necessary  and  proper  to  be  done  in  carrying  out  and  perfecting  the  design  of 
its  organization.     [Act  Feb.  15,  1858;  7  Leg.  p.  220.] 

Art.  3300.    Certificate  of  the  adjutant-general.    The  adjutant-gen- 
eral shall  issue  to  each  company  of  volunteer  guards  organized  under  the 
provisions  of  this  chapter,  a  certificate  to  that  effect,  under  his  hand  and 
ofBcial  seal,  and  substantially  as  follows: 
*  'The  State  of  Texas,  > 

^'AdJutdnt'OeneraVs  Office,  j 

*•!,  C  D,  adjutant-general  of  the  State  of  Texas,  do  hereby  certify  that 

Iffiving  (fie  name  of  the  company']  has  duly  organized  as  a 

military  company  in  accordance  with  the  laws  of  the  State  of  Texas  regulating 
the  organization  of  companies  of  volunteer  guards,  and  as  such  company  is 
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entitled  to  all  the  rights,  powers,  privileges  and  immunities  conferred  by  such 
laws. 

**In  witness  whereof,  I  hereto  set  my  hand  and  affix  the  impress  of  my  offi- 
cial seal,  on  this  the. . .  .day  of ,  18. .  <*o  d, 

[ Official  8eal.^  ''AdJntarU-Genei^al.'* 

Art.  3301.  Such  certiflcate  evidence.  Such  certificate  shall  be  ev- 
idence in  all  the  courts  that  the  company  therein  named  is  duly  incorporated; 
but  in  suits  by  or  against  any  company  of  volunteer  guards  it  shall  not  be  nec- 
essary for  either  party,  where  the  incorporation  is  alleged,  to  prove  such  in- 
corporation unless  that  fact  is  denied  under  oath  by  the  opposite  party. 

Art.  3302.  Companies  heretofore  organized.  Any  uniformed  vol- 
unteer military  company  heretofore  organized  shall  be  entitled  to  all  the  ben- 
efits and  provisions  of  this  chapter  and  all  other  laws  relating  to  the  volunteer 
guards,  by  filing  with  the  adjutant-general  the  company  muster  roll  and  cer- 
tificate provided  herein  for  companies  of  volunteer  guards;  and  theadjutant- 
general  shall  issue  to  them  a  like  certificate  as  to  companies  organized  under 
this  chapter.  Companies  heretofore  organized  and  availing  themselves  of  this 
privilege  shall  thereafter  constitute  a  palrt  of  the  volunteer  guards. 

Art.  3303.  Cavalry  and  artillery  companies  may  be  organized. 
The  foregoing  provisions  of  this  chapter  relate  to  the  formation  and  organiza- 
tion of  infantry  companies;  but  companies  of  cavalry  and  light  artillery  may 
organize  in  the  same  manner  as  companies  of  infantry,  with  such  additional 
officers  and  under  such  regulations  as  the  commander-in-chief  may  prescribe ; 
and  when  so  organized  shall  be  assigned  to  and  constitute  a  part  of  the 
volunteer  guards. 

n.      REGIMENTAL  AND   OTHER  ORGANIZATIONS. 

Art.  3304.  Shall  be  organized  into  brigrades,  etc.  The  comman- 
der-in-chief shall  cause  the  companies  composing  the  volunteer  guards  to 
be  organized  into  battalions,  regiments,  brigades  and  divisions  of  suitable  size 
and  number,  and  may  change  such  organizations  from  time  to  time,  as  he  may 
deem  best  for  the  interest  of  the  service. 

Art.  3305.  .  Each  organization  shall  be  numbered.  Each  company 
composing  a  regiment  shall  be  designated  with  its  proper  letter  or  number,  and 
each  regiment,  brigade  and  division  shall  be  numbered  as  the  commander-in- 
chief  may  direct.  Companies  unattached  may  be  designated  in  orders  by  its 
company  name. 

Art.  3306.  Begimeiital  organization.  Each  regiment  shall  consist 
of  not  more  than  ten  companies  and  a  regimental  band,  and  shall  have  a 
colonel,  lieutenant-colonel,  and  a  major,  all  of  whom  shall  bo  appointed  and 
commissioned  by  the  governor  upon  the  recommendation  of  the  line  officers  of 
the  regiment.  Each  colonel  shall  appoint  for  his  regiment  a  surgeon  with  the 
rank  of  major,  and  an  adjutant,  a  quartermaster,  a  commissary,  an  assistant 
surgeon  and  a  chaplain,  each  with  the  rank  of  captain  of  infantry.  He  shall 
also  appoint  a  surgeon-major,  a  quartermaster-sergeant,  a  commissary- 
sergeant,  a  hospital  steward,  a  drum-mujor  and  a  fife-major. 

Art.  3307.  Brigade  organization.  Each  brigade  shall  consist  of  not 
more  than  four  regiments,  and  shall  have  a  brigadier-general,  to  be  appointed 
by  the  governor.  The  staff  of  the  brigadier-general  shall  consist  of  one  as- 
sistant adjutant-general  and  one  medical  director,  each  with  the  rank  of 
lieutenant-colonel,  and  one  assistant  inspector-general,  one  brigade  quarter- 
master, one  brigade  commissary  and  two  aides-de-camp,  each  with  the  rank  of 
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major.  All  of  said  officers  shall  be  appointed  by  the  brigadier-general;  and 
in  addition  thereto  he  shall  appoint  for  his  brigade  one  brigade  quartermaster* 
sergeant,  one  brigade  commissary-sergeant,  one  brigade  hospital  steward  and 
one  brigade  clerk. 

Art.  3308.  Division  organization.  Each  division  shall  consist  of  not 
more  than  three  brigades,  to  be  commanded  by  a  major-general,  appointed  by 
the  governor.  The  staff  of  the  major-general  shall  consist  of  an  assistant 
adjutant-general  and  a  medical  director,  each  with  the  rank  of  colonel,  and  one 
assistant  inspector-general,  one  division  quartermaster,  one  division  commis- 
sary and  four  aides-de-camp,  each  with  the  rank  of  lieutenant-colonel.  All  of 
said  officers  shall  be  appointed  by  the  major-general ;  and  in  addition  thereto 
he  may  appoint  a  division  quartermaster-sergeant,  a  division  commissary- 
sergeant,  a  division  hospital  steward  and  a  division  clerk. 

III.      RANK  AND   COMMISSION   OF  OFFICERS. 

Art.  3309.  Rank,  hoTr  determined.  Commissioned  officers  shall  take 
rank  according  to  the  dates  of  their  respective  commissions;  and  between 
officers  of  the  same  grade  and  date  of  commission  the  relative  rank  shall  be 
determined  by  lot. 

Art.  3310.  All  officers  to  be  commissioned.  The  commander-in- 
chief  shall  commission  all  officers,  and  each  person  so  commissioned  shall  take 
and  subscribe  the  oath  prescribed  in  article  3297  for  company  officers  and  en- 
listed men,  which  oath  may  be  taken  before  any  officer  of  this  state  authorized 
to  administer  oaths,  and  shall  be  filed  in  the  office  of  the  adjutant-generaL 
[Const.  Art.  4,  §  20.] 

IV.      UNIFORMS,   DRILLS,   PARADES  AND   ENCAMPMENTS. 

Art.  3311.  Each  soldier  to  procure  a  uniform.  Each  member  of  a 
company  of  volunteer  guards  shall,  immediately  upon  the  organization  of  his 
company,  or  so  soon  as  he  attaches  himself  thereto  if  previously  organized, 
provide  himself  with  a  uniform  in  accordance  with  the  regulations  prescribed 
by  the  commander-in-chief. 

Art.  3312.  Each  company  may  have  its  own  uniform.  Nothing 
in  the  preceding  article  contained  shall  prevent  any  company  from  adopting 
its  own  uniform,  nor  from  wearing  the  same  except  on  occasions  when  the 
commander-in-chief,  or  the  division,  brigade,  regimental  or  company  com- 
mander may  otherwise  direct. 

Art.  3313.  Company  parades  and  drills.  Each  company  of  volun- 
teer guards  shall  assemble  for  parade  and  drill  at  least  once  in  each  month,  at 
such  time  and  place  as  may  be  designated  by  its  commanding  oflScer  or  by  the 
by-laws  of  the  company. 

Art.  3314.  Regimental  and  other  drills.  Commanders  of  regiments, 
brigades  and  divisions  may  assemble  their  respective  commands  for  purposes 
of  drill  and  discipline,  at  convenient  points,  not  oftener  than  twice  in  any  one 
year,  and  subject  to  such  regulations  as  the  commander-in-chief  may  pre- 
scribe. 

Art.  3315.  Annual  encampment.  The  volunteer  guards  shall  assem-. 
ble  in  encampment  once  in  each  year,  at  such  time  and  place  as  the  com- 
mander-in-chief may  direct;  and  in  the  order  for  such  encampment,  its  com- 
mander-in-chief shall  designate  the  companies,  regiments,  brigades  or  divi- 
sions, or  parts  of  either,  required  to. assemble  thereat,  and  none  other  than 
those  so  designated  shall  report. 
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Art.  3316.    GtoTemor  to  review  troops  at  enoampment.    The 

<x)mmander-in-chief  shall  also  desigDate  the  officer  to  command  the  troops  at 
such  encampment;  and  he  shall  also  appear  at  such  encampment,  unless  pre- 
vented by  sickness,  other  public  business  or  other  good  cause,  and  review  and 
.inspect  the  troops  there  assembled. 

Art.  3317.  Powers  of  encampment  commander.  The  command- 
ing officer  of  any  encampment  of  volunteer  guards  may  cause  those  under  bis 
command  to  perform  any  field  or  camp  duty  he  may  require,  and  muy  place 
under  arrest  or  in  confinement,  during  such  encampment,  any  member  of  his 
command  who  shall  be  guilty  of  insubordination  or  disorderly  or  unmilitfi^y 
conduct,  and  any  other  person  who  may  trespass  upon  the  grounds  of  such 
encampment,  or  in  any  way  interrupt  or  molest  the  orderly  discharge  of  duty 
by  the  membera  of  his  command ;  and  he  may  prohibit  the  sale  of  all  spirit- 
uous or  malt  liquors  within  one  mile  of  such  encampment. 

V.     PENALTIES   AND  THEIR  ENFORCEBfENT. 

Art.  3318.  Penalties  for  certain  military  offenses.  Non-commis- 
sioned officers,  musicians  and  privates  of  the  volunteer  guards  shall  be  liable 
tQ  the  following  fines  for  the  militaiy  offenses  herein  named: 

1.  For  absence  without  leave  from  any  company  parade,  drill  or  inspection, 
regular,  special  or  called,  one  dollar. 

2.  For  absence  without  leave  from  any  battalion,  regimental  or  brigade 
drill,  parade  or  encampment,  two  dollars  per  day  for  each  day  of  such  ab- 
sence. 

8.  For  absence  without  leave  from  any  annual  encampment  of  the  volunteer 
guards,  three  dollai*s  per  day  for  each  day  of  such  absence. 

4.  For  absence  without  leave  when  his  company  is  ordered  out  to  assist  the 
civil  authorities  in  executing  the  laws,  ten  dollars. 

5.  For  unsoldierly  conduct  or  disobedience  of  orders,  not  exceeding  five 
dollars. 

Art.  3319.  Offenses  certified  to  Jnstice  of  the  peace.  Whenever 
any  member  of  a  company  of  volunteer  guards  shall  be  guilty  of  any  offense 
enumerated  in  the  preceding  article,  the  commanding  officer  of  such  company 
shall  certify  such  fact  under  his  hand,  to  the  nearest  justice  of  the  peace  of 
the  county  for  trial. 

Art.  3320.  Form  of  certificate.  The  following  form  may  be  used 
by  the  commanding  officer  for  any  certificate  provided  for  in  the  preceding 
iirticle: 

«*  To  A  -B,  Usq.j  Justice  of  the  Peace  for  Precinct  No ,  of 

countyif  Texas. 

•*I,  C  D,  commanding  officer  of [Aere  give  name  ofcompany']^  a 

company  of  volunteer  guards  duly  oi^nized  under  the  laws  of  the  state,  do 

hereby  file  information  against  E  F,  a [private,  corporal  or 

sergeant],  of  such  company,  and  charge  that  the  said  £  F  is  guilty  of 
the  following  offense  against  the  military  laws  of  the  State  of  Texas, 
to-wit :  IHere  set  out  briefly  the  offense  and  the  place  and  date  of  its  com^ 
mission'\. 

*^I  therefore  request  that  said  E  F  be  cited  to  appear  and  show  cause,  if 
any  he  has,  why  judgment  should  not  be  entered  against  him  for  such 
offense. 

'^Witness  my  hand  on  this  the day  of ,  a.  d.  18. . . . 

'••Captain  (or  lieutenant)  commanding ^insert  company  name'].** 
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Art.  3321.  Certificate  may  be  amended.  Such  certificate  shall  not 
be  deemed  invalid  for  want  of  form,  and  if  objected  to  may  be  amended  at 
any  time  with  leave  of  the  justice. 

Art.  3322.  Justice  to  issae  citation.  When  any  such  certificate  is 
filed  with  a  justice  of  the  peace,  be  shall  issue  a  citation  to  the  sheriff,  or  any 
constable  of  the  county,  commanding  him  to  summon  the  delinquent  therein 
named  to  appear  before  him  at  a  time  and  place  to  be  named  in  the  writ,  then 
and  there  to  show  cause  why  a  fine  should  not  be  entered  against  him,  which 
citation  shall  be  served  as  in  civil  cases,  and  returned  by  the  officer  serving  the 
same  on  or  before  the  day  named  for  trial. 

Art.  3323.  Form  of  citation.  The  following  form  of  citation  may  be 
usea  by  the  justice,  to-wit: 

"The  8tatb  of  Texas, 

**  To  the  sheriff  or  any  constable  of. county  ^  greeting: 

••Whereas,  C  D,  commanding  officer  of [insert  name  of  company^^  a 

company  of  volunteer  guards  duly  organized  under  the  laws  of  the  State  of 

Texas,  has  certified  to  me  that  E  F,  a [private,  corporal  or 

sergeant]  of  such  company,  is  guilty  of  the  following  offense  against  the 
military  laws  of  this  state,  to-wit:  {Here  briefly  state  the  offense  and  the 
date  of  its  occurrence'].    You  are  therefore  hereby  commanded  to  summon 

the  said  £  F  to  be  and  appear  before  me  at ,  on  the day 

of ,  18. . .  • ,  at o'clock  a.  m.  [or  p.  m.],  then  and  thei*e  to 

show  cause,  if  any  be  has,  why  the  State  of  Texas  should  not  recover  judg- 
ment against  him  for  such  offense. 

<*Herein  fail  not,  and  of  this  writ  make  due  return  as  the  law  directs. 

**A  B, 

**  Justice  of  the  Peace, 
*<Precinct  No. . . , county,  Texas.'* 

Art.  3324.  Proceeding,  how  docketed.  The  cause  shall  be  dock* 
eted  for  trial  in  the  name  of  the  State  of  Texas  as  plaintiff,  and  of  the 
alleged  offender  as  defendant,  and  the  county  attorney  may  appear  and  rep- 
resent the  state  on  the  trial  of  the  cause,  for  which,  in  case  a  fine  be  entered 
against  the  defendant,  he  shall  receive  the  same  fee  as  for  a  conviction  in 
misdemeanors. 

Art.  3325.  Trial  and  its  incidents*  On  the  day  appointed  for  the 
trial,  or  on  any  other  day  to  which  such  trial  may  be  postponed,  the  cause 
shall  be  called,  and  if  the  defendant  fails  to  appear  or  to  furnish  an  excuse 
satisfactory  to  the  justice  for  the  offense  charged,  judgment  shall  be  entered 
against  him  in  favor  of  the  state,  for  the  penalty  affixed  by  law  to  the  partic- 
ular offense,  which  judgment  shall  be  enforced  by  execution  as  in  civil  cases, 
and  when  collected  shall  be  paid  into  the  treasury  of  the  company  to  which 
the  defendant  belongs,  to  be  used  for  company  purposes. 

Art.  3326.  Costs  of  sait.  Justices  of  the  peace,  sheriffs  and  constables 
shall  be  entitled  to  collect  of  the  defendant,  in  case  judgment  be  entered 
against  him,  the  same  fees  as  are  allowed  them  by  law  for  similar  services  in 
civil  cases;  but  neither  the  state  nor  any  officer  of  the  company  shall  be  liable 
for  costs,  and  no  bond  for  costs  shall  be  -exacted  of  any  company  officer  in 
any  such  proceeding. 

VI.      COURTS-MARTIAL. 

Art.  3327.  Courts-martial  for  other  offenses.  For  breaches  of 
discipline,  misconduct  or  other  offenses  not  herein  provided  for,  offenders 
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may  be  tri^d  by  courts-martial,  convened  by  the  company,  battalion  or  reg- 
imental commander,  and  be  punished  by  dismissal  from  the  service ;  the  find- 
ings of  such  courts-martial  shall  be  subject  to  the  approval  of  the  officer 
ordering  the  same,  before  being  carried  into  execution,  and  the  proceedings 
of  such  courts  shall  be  governed  by  the  United  States  army  regulations  relat- 
ing to  that  subject. 

Abt.  3328.  Commissioned  officers,  how  tried.  Commissioned 
officei*8,  for  neglect  of  duty,  disobedience  of  orders,  or  uusoldierly  conduct, 
may  be  tried  by  courts-martial,  according  to  the  usage  of  such  courts,  ordered 
by  the  commander-in-chief,  who,  in  such  order,  shall  designate  the  time  and 
place  of  holding  such  court,  and  the  names  of  the  officers  composing  it,  to 
consist  of  not  less  than  three  nor  more  than  six  in  number;  the  senior  officer 
named  shall  preside  and  shall  be  of  superior  rank  to  the  officer  to  be  tried. 

Art.  3329.  Extent  of  punishment.  The  sentences'  of  such  couils 
shall  not  extend  further  than  the  imposition  of  a  pecuniary  fine  upon  the  officer 
or  his  dismissal  from  the  service,  and  shall  not  be  carried  into  efFect  without 
the  approval  of  the  commander-in-chief. 

Vn.      BEFELLINO  INVASIONS,  SUPPRESSING  INSUEBECTION  AND  AIDING  THE  CIVIL 

AUTHORITIES. 

Art.  3330.  Duty  in  case  of  invasion  or  insurrection.  When  an 
invasion  of  or  insurrection  in  the  state  is  made  or  threatened,  the  com- 
mander-in-chief shall  call  upon  the  volunteer  guards  to  repel  or  suppress  the 
same,  and  it  is  made  their  duty  to  respond  immediately  to  such  call. 

Art.  3331.  In  case  of  riot  or  resistance  to  the  laws.  When  there 
is  in  any  county,  city  or  town  a  tumult,  riot,  mob  or  a  body  of  men  acting  to- 
gether by  force  with  intent  to  commit  a  felony  or  breach  of  the  peace,  or  to 
do  violence  to  persons  or  property,  or  by  force  and  violence  to  break  or  resist 
the  laws,  or  when  such  tumult,  riot,  mob,  or  other  unlawful  act  or  violence  is 
threatened,  and  that  fact  is  made  to  appear  to  the  commander-in-chief,  or  to 
the  sheriff  of  such  county,  or  the  mayor  of  such  city  or  town,  the  commander- 
in-chief  may  issue  his  order,  or  such  sheriff  or  mayor  may  issue  a  writ 
directed  to  any  commander  of  a  brigade,  regiment,  battalion  or  company  of 
volunteer  guards,  dir^ting  him  to  order  his  command,  or  part  thereof,  to  ap- 
pear at  a  time  and  place  therein  specified,  to  aid  the  civil  authority  in 
suppressing  such  violence  and  in  executing  the  laws. 

Art.  3332.    Form  of  the  writ.    The  writ  provided  for  in  the  preceding 
article  shall  bo  in  substance  as  follows,  to-wit: 
"The  State  op  Texas, 

*'To  [insert  official  title"]  A  B,  commanding  [^insert  his  command']: 

**Wherea9,  it  has  been  made  to  appear  to  me  [the  sheriff  of 

eourUyy  or  the  mayor  of y  as  the  case  may  6e,]  that  [here  state  one  of 

the  causes  of  such  writ  provided  for  in  the  preceding  article]^  and  that  mili- 
tary force  is  necessary  to  aid  the  civil  authority  in  suppressing  the  same;  you 
are,*  therefore,  ordered  and  required  to  cause  your  command   [or  such  part 

thereof  as  may  be  desired]  to  parade  immediately  at ,  armed  and 

equipped,  with  ammunition,  and  with  proper  officers,  then  and  there  to  obey 
such  orders  as  may  be  given,  according  to  law. 

"Herein  fail  not  at  your  peril,  and  have  you  then  and  there  this  writ  as 
your  authority  for  such  parade. 

♦'Witness  my  hand  officially,  on  this  the day  of ,  18 

**c  D, 
"Sheriff  of county,  Texas  [or  mayor  of ,  a^  the  case  may  he]J** 
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Art.  3333.  Copy  to  commander-in-chief.  The  writ  may  be  varied 
to  suit  the  circumstances  of  the  pai*ticu]ar  case,  and  shall  be  delivered  to  the 
officer  therein  named,  and  a  copy  thereof  forwarded  immediately  by  the 
sheriff  or  mayor  to  the  commander-in-chief. 

Art.  3334.  Officer's  duty  on  receipt  of  writ.  The  officer  to  whom 
the  order  of  the  commander-in-chief  or  such  writ  is  directed  shall,  upon  its 
receipt,  forthwith  order  his  command,  or  such  portion  thereof  as  may  be 
called  for,  to  parade  at  the  time  and  place  appointed;  and  shall  immediately 
notify  the  commander-in-chief  of  such  proceeding,  by  telegraph  if  prac- 
ticable, and  also  by  mail. 

Art.  3335.  Duty  of  the  troops.  When  such  troops  have  appeared  at 
the  appointed  place,  they  shall  obey  and  execute  such  ordei-s  as  they  may 
then  and  there  receive  from  the  civil  authorities  charged  by  law  with  the  sup- 
pression of  the  riot  or  tumult,  or  with  the  enforcement  of  the  laws  so  threat- 
ened or  resisted,  or  the  preseivation  of  the  public  peace. 

Art.  8336.  Troops  may  be  used  in  ipardingr  prisoners,  etc.  The 
commander-in-chief  may  detail  any  organization  of  volunteer  guards,  or  a 
part  thereof,  to  assist  the  civil  authorities  in  guarding  prisoners,  or  in  convey- 
ing prisoners  to  any  point  in  this  state,  or  discharging  other  duties  in  connec- 
tion with  the  execution  of  the  laws,  as  the  public  interest  or  safety  at  any 
time  seem  to  require. 

VIII.      PAY  AND   exemptions. 

Art.  3337.  Pay,  when  in  active  service.  The  military  forces,  when 
in  the  actual  service  of  the  state  in  time  of  war,  insurrection,  invasion  or 
imminent  danger  thereof,  shall,  during  their  time  of  service,  be  entitled  to 
the  same  pay,  rations  and  allowances  for  clothing  as  are  or  may  hereafter  be 
established  by  law  for  the  army  of  the  United  States. 

Art.  3338.  Pay,  when  aiding:  in  the  execution  of  the  laws. 
There  shall  be  paid  to  such  officers,  non-commissioned  officers,  musicians  and 
privates,  for  any  service  under  articles  3331,  3335,  3336,  the  following  sums 
per  day  for  such  service,  to-wit: 

1.  To  all  non-commissioned  officers,  musicians  and  privates,  one  dollar. 

2.  To  all  commissioned  officers  of  the  line,  below  the  rank  of  captain,  two 
dollars. 

3.  To  all  commanding  officers  of  companies,  three  dollars. 

4.  To  all  field  officers,  below  the  rank  of  colonel,  four  dollars. 

5.  To  all  commanding  officers  of  regiments,  five  dollars. 

6.  To  all  regimental  staff  officers,  two  dollars  and  fifty  cents,  and  to  all 
non-commissioned  staff  officers,  one  dollar  and  fifty  cents. 

7.  To  all  brigade  generals,  six  dollars. 

8.  To  all  brigade  staff  officers,  four  dollars. 

9.  To  all  major-generals,  eight  dollars. 

10.  To  all  division  staff  officers,  five  dollars. 

11.  All  mounted  officers  and  all  members  of  any  troop  of  cavalry  or  battery 
of  artillery,  mounted  and  equipped,  shall  be  paid  one  dollar  per  day  for  each 
horse  actually  used  by  them. 

Art.  3339.  No  pay,  except  when  in  service.  No  officer  or  soldier  of 
the  volunteer  guards  shall  receive  any  pay  or  allowance,  except  when  in  service, 
but  the  state  shall  make  suitable  provision  for  the  subsistence  aad  quarters  of 
all  troops  who  may  attend  at  any  annual  encampment. 

Art.  3340.  Privileges  and  exemptions.  All  officers,  musicians  and 
privates  of  the  volunteer  guards  who  comply  with  all  their  military  duties  as 
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prescribed  in  this  chapter,  shall  be  entitled  to  the  following  privileges  and  ex- 
emptions, to-wit: 

1.  Exemption  from  the  payment  of  all  poll  taxes  save  the  poll  tax  pre- 
scribed by  the  constitution  for  the  support  of  public  schools. 

2.  Exemption  from  the  payment  of  any  road  or  street  tax  and  from  any 
road  duty  whatsoever  under  the  laws. 

3.  Exemption  from  all  jury  service  of  every  character  and  description. 
[Const.  Art.  7,  §  3.] 

Art.  3341.  Exemption  from  poll  tax.  In  order  to  entitle  any  com- 
pany of  volunteer  guards  to  the  exemption  specified  in  the  first  subdivision  of 
tlie  preceding  article,  the  commanding  ofiScer  of  such  company  shall  annually, 
between  the  first  and  twentieth  days  of  January,  file  with  the  assessor  of  taxes 
of  bis  county  a  list  of  all  members  of  his  company  who  have  faithfully  dis- 
charged all  theirmilitary  duties  for  the  year  preceding,  and  who  have  been 
present  at  the  last  three  preceding  regular  meetings  of  the  company  for  parade 
or  drill,  or  have  been  excused  for  non-attendance  thereon  by  reason  of  illness; 
such  list  shall  be  verified  by  the  affidavit  of  such  commanding  officer,  and  the 
persons  whose  names  appear  on  said  list  shall  not  be  assessed  for  poll  taxes 
other  than  the  state  poll  tax  of  one  dollar  for  the  support  of  public  schools, 
for  the  current  year. 

Art.  8342.  Exemption  from  road  dnty.  The  commanding  officer  of 
any  company  of  volunteer  guards  may  likewise  prepare  and  file  a  similar  list, 
verified  by  his  affidavit,  between  the  first  and  twentieth  days  of  January  of 
each  year,  with  the  clerk  of  the  county  court  of  the  county,  and  the  names 
appealing  on  said  list  shall  thereafter  be  exempt  from  all  jury  duty  in  the 
county  court,  and  from  the  payment  of  any  road  or  street  tax,  or  from  the 
performance  of  any  road  duty  in  the  county,  for  the  remainder  of  the  cur- 
rent year.  The  clerks  of  the  county  court  shall  furnish  information  of 
the  persons  so  exempt  to  the  proper  road-overseers  of  their  respective 
counties. 

Abt.  8343.  Exemption  from  jury  dnty.  The  commanding  officer  of 
any  company  of  volunteer  guards  may  likewise  prepare  [and  file]  a  list  sim- 
ilar to  that  prescribed  in  article  8342,  verified  by  his  affidavit,  between  the 
first  and  twentieth  days  of  January  of  each  year,  with  the  clerk  of  the  dis- 
trict court  of  the  county,  and  the  names  appearing  on  said  list  shall  thereafter 
be  exempt  from  jury  duty  or  service  in  such  court  for  the  remainder  of  the 
current  year.  ^ 

Art.  8344.  Provision  for  soldiers  wonnded,  etc.  Every  officer  or 
soldier  disabled  by  wounds  in  the  service  shall  have  a  reasonable  provision  for 
his  maintenance  provided  him  by  the  state ;  and  the  widow  and  children  of 
every  officer  or  soldier  killed  in  the  service  shall  be  suitably  provided  for  by 
the  legislature. 

IX.      MISCELLANEOUS   PROVISIONS. 

Art.  8345.  No  fees  to  officers  for  administering:  oaths.  No  officer 
shall  bo  entitled  to  charge  or  receive  any  fee  or  compensation  for  administer- 
ing and  certifying  any  oath  administered  or  certified  under  the  provisions  of 
this  chapter. 

Art.  8346.  U.  S.  army  regulations  to  grovem,  when.  The  articles 
of  war  and  army  regulations  of  the  United  States,  in  so  far  as  the  same  may 
be  applicable  and  not  inconsistent  with  the  c<mstitution  and  laws,  shall  con- 
stitute the  rules  for  the  government  of  the  volunteer  guards,  with  such  mod- 
ifications and  changes  as  the  commander-in-chief  may  direct. 
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Art.  3347.  Annual  and  special  reports.  On  the  first  day  of  October 
of  each  y^ar  the  commanding  officer  of  each  company  of  volunteer  guards 
shall  cause  to  be  made  up  and  forwarded  to  the  adjutant-general  a  complete 
muster  roll  of  his  company ;  and  the  commanders  of  divisions,  brigades, 
regiments  and  companies  shall  furnish  such  information  pertaining  to  their 
respective  commands  as  the  commander-in-chief  may'  from  time  to  time  re- 
quire. 


CH.  5.  — ARMS,  AMMUNITION,  EQUIPMENTS  AND  MILITARY 

STORES. 


Art. 
3348. 

3349. 
3350. 

3351. 
3352. 
3353. 


Governor  to  draw  arms  from  United 

States. 
Arms  to  be  stored  at  conyenient  points. 
Issued    to    companies   of    volunteer 

guards. 
Bond  to  be  filed  before  issuance. 
Additional  arms  may  be  issued,  when. 
Arms  may  be  issued  to  military  schools, 

etc. 


Art. 

3354.  Certified  copies  of  bonds  to  be  ev- 

idence. 

3355.  Ad  j  u  tant-general  to  collect  stray  arms. 

3356.  Sheiiffs  to  be  keepers  of  arms. 

3357.  Governor  to  order  seizure  of  certain 

arms. 
8368.    Such  seizure,  how  made. 
8359.    Board  of  survey. 
3360.    Property  condemned  shall  be  sold. 
3861.    Beport  of  sales,  etc. 


Art.  3348.     Governor  to  draw  arms  from  United  States.    The 

commander-iu-chief ,  in  bis  capacity  as  governor,  is  authorized  to  draw  from 
the  United  States  government  all  arms,  equipments*  munitions  or  other  mil- 
itary stores  to  which  the  state  may  from  time  to  time  be  entitled  for  the  use 
of  the  militia,  and  may  execute  such  bonds  in  the  name  of  the  state,  as  may 
be  necessary  or  requisite  to  secure  their  issuance.  [Act  Jan.  19, 1898 ;  7  Leg* 
p.  52,  Jnt.  Res.;  Aug.  21,  1876;  15  Leg.  p.  318;  P.  D.  90.] 

Art.  3349.  Arms  to  be  stored  at  convenient  points.  He  shall 
cause  the  arms,  equipments,  munitions  or  other  military  property  belonging 
to,  or  under  the  control  of  the  stale,  to  be  stored  at  such  points  as  he  may  deem 
most  conducive  to  the  interests  of  the  state  and  the  convenience  of  the  people* 
[Act  Jan.  19,  1858;  7  Leg.  p.  52,  Jnt.  Res.;  P.  D.  91.] 

Art.  3350.  Issued  to  companies  of  volnnteer  gruards.  .  When- 
ever a  company  of  volunteer  guards  is  organized  under  the  provisions  of  this 
title,  the  commanding  officer  of  such  company  may  matke  a  requisition  upon 
the  adjutant-general  for  such  arms,  ammunition,  accoutrements,  and  military 
stores  as  it  may  require  and  to  which  it  may  be  entitled,  and  thereupon  it  shall 
be  the  duty  of  the  adjutant-general,  with  the  approval  of  the  commander-in- 
chief,  to  issue  to  such  company  the  necessary  arms,  ammunition,  accoutre- 
ments and  military  stores,  upon  the  compliance  of  such  company  with  the 
provisions  of  this  chapter.  [Act  Jan.  19,  1858;  7  Leg.  p.  52,  Jnt.  Res.; 
P.  D.  92.] 

Art.  3351.  Bond  to  be  filed  before  issuance.  Before  the  issu. 
ance  of  any  arms  or  other  military  supplies  to  a  company  of  volunteer  guards, 
the  commanding  officer  of  such  company  must  file  in  the  office  of  the  adjutant- 
general  his  bond,  with  at  least  two  good  and  sufficient  sureties,  payable  to  the 
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governor  and  his  successors  in  office,  in  a  sum  equal  to  the  value  of  the  arms 
or  other  military  supplies  applied  for,  and  conditioned  that  said  company  will 
safely  keep  such  arms  or  other  military  supplies  and  the  same  promptly 
return  to  the  state  on  demand  of  the  governor.  Such  bond  shall  be  approved 
by  the  county  judge  of  the  county  in  which  such  company  is  organized,  who 
shall  certify  thereon,  under  his  hand  and  the  seal  of  the  county  court,  that  the 
sureties  are  solvent;  and  such  bond  shall  not  extend  to  the  preservation  of 
ammunition  issued  to  said  company,  nor  to  the  reasonable  wear  and  tear 
of  arms  and  equipments.  [Act  Jan.  19,  1858;  7  Leg.  p.  52,  Jnt.  Bes.; 
P.  D.  94.] 

Art.  3352.  Additional  arms  may  be  issued,  when.  No  com- 
pany shall  receive  a  greater  number  of  arms  and  equipments  than  the  actual 
number  of  active  members  belonging  to  such  company;  but  if  by  reason  of 
increase  of  membership  or  other  good  cause,  to  be  judged  of  by  the  adjutant- 
general,  any  company  should  make  requisition  for  additional  arms  or  equip- 
ments, the  same  may  be  issued  in  like  manner  and  upon  the  same  conditions 
as  are  prescribed  for  original  requisitions. 

Abt.  8353.  Arms  may  be  issned  to  military  schools,  etc.  The 
commander-in-chief  may  furnish  suitable  arms  and  equipments  to  any  military 
educational  institution,  upon  the  written  application  of  the  trustees  or  faculty 
of  such  institution,  and  after  they  have  filed  in  the  office  of  the  adjutant- 
general  their  bond,  with  two  good  and  sufficient  sureties,*  to  be  approved  by 
the  county  judge  of  the  county  in  which  such  institution  is  located,  in  a  sum 
equal  to  double  the  value  of  such  arms  and  equipments,  payable  to  the  tov- 
emor  and  his  successors  in  office,  and  conditioned  that  such  arms  shall  be 
safely  kept  and  promptly  returned  to  the  state  upon  the  demand  of  the  gov- 
ernor.   [Act  Jan.  19;  1858 ;  7  Leg.  p.  62,  Jnt.  Bes. ;  P.  D.  96.] 

Art.  8354.  Certified  copies  of  bonds  to  be  evidence.  Copies 
of  all  bonds  filed  in  the  office  of  the  adjutant-general,  in  accordance  with  pro- 
visions of  this  title  or  any  other  law,  ceitified  under  the  hand  and  seal  of  office 
of  the  adjutant-general,  shall  be  admitted  in  evidence  in  all  the  courts, 
in  the  same  manner  and  with  like  effect  as  the  original  would  be  if  duly 
proven. 

Art.  3355.  Adjntant-greneral  to  collect  stray  arms.  The  adjutant- 
general  shall,  under  the  direction  of  the  commander-in-chief,  from  time  to 
time  collect  such  arms,  equipments  and  other  military  property  belonging  to 
the  state  as  may  be  in  the  hands  of  individuals  without  authority  of  law,  and 
may  store  the  same,  under  like  direction,  at  such  points  as  may  be  deemed 
most  compatible  with  the  public  interest  and  convenience.  [Act  Nov.  12, 
1866;  11  Leg.  p.  188.] 

Art.  3356.  Sheriffs  to  be  keepers  of  arms.  The  sheriffs  of  the 
several  counties  shall  act  as  keepers  of  the  public  arms  and  other  military 
■  property  belonging  to  the  state  in  their  respective  counties.  They  shall  from 
time  to  time  collect  such  arms  or  property  as  may  be  liable  to  loss  or  in  the 
hands  of  unauthorized  persons,  and  such  property,  when  collected  or  turned 
over  to  them,  to  safely  keep  subject  to  the  order  of  the  commander-in-chief, 
to  whom  a  report  of  such  collection  shall  be  made;  and  the  official  bonds  of 
such  shall  extend  to  and  include  the  faithful  performance  of  their  duties  under 
this  article. 

Art.  3357.  Ctovernor  to  order  seizure  of  certain  arms.  When- 
ever  it  may  come  to  the  knowledge  of  the  governor,  on  the  affidavit  of  a  cred- 
ible person,  that  any  persons  have  state  arms,  equipments,  or  other  military 
property  of  the  state  in  their  possession  without  authority  of  law,  and  that 
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such  petsons  fail  or  refuse  to  deliver  up  such  property,  it  shall  be  his  duty 
forthwith  to  issue  his  warrant  to  the  sheri£f  of  the  county  where  such  persons 
may  be  or  reside,  commanding  such  sheriff  to  seize  and  take  into  his  posses- 
sion such  arms  or  other  property,  and  the  same  to  keep  subject  to  the  fuilher 
.  order  of  the  governor. 

Abt.  3358.  Such  seizure^  how  made.  Any  sheriff  receiving  a  war- 
rant such  as  is  specified  in  the  preceding  article,  shall  proceed  without  delay 
to  execute  tl)e  same  in  the  manner  therein  directed;  and  in  executing  such 
warrant  ho  may  summon  to  his  aid  the  power  of  the  county  and  any  command 
of  volunteer  guards  or  other  military  organization  that  may  be  convenient. 

Art.  8359.  Board  of  survey.  The  adjutant-general,  secretary  of  state 
and  attorney-general  shall  constitute  a  board  of  sui-vey  for  the  condemnation 
ef  damaged  and  useless  arms,  ammunition  and  other  military  property  of  the 
state,  to  be  called  together  by  the  adjutant-general  whenever  be  may  deem  it 
advisable.     [Act  May  4,  1874;  14  Leg.  p.  220 ;  P.  D.  5827a.] 

Art.  3360.  Property  condemned  shall  be  sold.  Whenever  any 
arms,  ammunition  or  other  military  property  belonging  to  the  state  may  be 
condemned  by  the  board  of  survey,  provided  for  in  the  preceding  aiticle,  the 
adjutant-general,  under  the  direction  of  the  commander-in-chief,  shall  sell  the 
same  as  soon  as  practicable,  at  public  auction  for  cash,  at  any  point  in  the 
state  deemed  proper,  after  having  given  notice  at  the  time  and  place  of  sale  in 
such  manner  as  the  commander-in-chief  may  direct.  [Act  May  4,  1874;  14 
Leg.  p.  220;  P.  D.  58276.] 

Abt.  3361.  Report  of  sales,  etc.  The  adjutant-general  shall  embody 
in  his  annual  report  to  the  governor  all  sales  made  by  him  under  the  provi- 
sions of  the  preceding  article,  specifying  particularly  the  ailicles  sold,  the  time 
and  pince  of  sale,  the  names  of  the  purchasers,  and  the  amounts  received; 
and  within  thirty  days  after  any  such  sale  he  shall  pay  the  proceeds  thereof 
into  the  state  treasury,  after  deducting  therefrom  the  necessary  expenses  of 
such  sale,  which  proceeds  shall  constitute  a  part  of  the  military  fund  of  the 
state.     [Act  May  4,  1874;  14  Leg.  p.  220;  P.  D.  5827c.] 
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bond  to  be  filed  before  Issuance,  3351 . 

requisition  for  additional,  made  w^hen,  3352. 

may  be  issued  to  military  schools,  3353. 


ABMS,  ETC^continned. 
copies  of  bonds   admissible   in  evidence, 

3354. 
to  be  collected  by  adjutant-general,  when, 

3355. 
shall  be  collected,  etc.,  by  sheriffs,  when, 

3356. 
warrant  for  seizure  of,  issued  when,  etc., 

3357  and  3358. 
condemned  and  sold,  when,  3360. 
report  of  sales,  how  made,  3361. 
ARMY  REGULATIONS,  volunteer  guards 

subject  to,  when,  3346. 
frontier  companies  subject  to,  when,  3274. 
police  force  subject  to,  when,  32916. 
ARTICLES  OF  WAR.    See  Army  Regulations. 

ARTH.LERY  COMPANIES,  how  organized, 
3303. 

BATTALION,  organization  of,  3304. 
BRIGADE,  organized  when,  3304. 
organization  of,  3307. 
may  be  assembled  for  drill  and  discipline, 

3314. 
commanders  of,  shall  report  to  adjutant- 
general,  3347. 


156 


Digitized  by 


GoogI( 


T.  64.] 


HELITIA — INDEX . 


CAVALRY  COMPANIES,  how  organized, 

3303. 
COMMANDER-IN-CHIEP,  governor  shall 

be,  when,  3245. 
may  call  out  the  militia,  3246. 
may  establish  regulations,  3247. 
general  authority  of,  3248. 
staff  of,  3249. 
may    prescribe    regulations    for    frontier 

troops,  3288. 
shall  designate  officer  to  command  annual 

encampment,  3316. 
sliall  review  troops,  3316, 
COMPANY,  manner  of  forming,  3294. 
officers  to  be  elected,  3295. 
subordinate  officers  to  be  appointed,  3296. 
oath  of  officers  and  privates,  3297. 
muster  rolls,  how  made  out,  3298. 

filed  where,  3279. 
constitute  a  corporation,  when,  3299. 

certificate  of  incorporation,  bow  issued, 
3300. 
shall  be  evidence,  3301. 
old  companies,  organized  how,  3302. 
cavalry  and  artillery  organized,  3303. 
members     of,     shall     provide    uniform, 

3311-2. 
shall  assemble  for  parade  and  drill,  3313. 
commanding   officer  of,   shall    report  to 

adjiitant-general,  3347. 
C0URTS-Mi3lTIAL,  convened  when,  3327. 
Unding  of,  carried  into   execution,  how, 

33277 
jurisdiction  of,  as  to  commissioned  officers, 

3328. 
extent  of  punishment  by.  3329. 
DIVISION,  organized  when,  3304. 
organization  of,  3308. 
may  be  assembled  for  drill  and  discipline, 

3314. 
commanders  of,  shall  report  to  adjutant- 
general,  3347. 
EQUIPMENTS.     See  Arms, 
FEES  shall  not  be  charged  by  officer  for  ad* 

ministering  oath  under  militia  law,  3345. 
FRONTIER    BATTALION.      See    Frontier 

Companies. 
organized  when  and  how,  3276. 
pay  of  officers,  etc.,  of,  3277-3279. 
re-organized,  disbanded,  etc.,  when,  3280. 
horses  provided  for,  how,  3281. 
term  of  enlistment,  8282. 
ammunitions  supplied,  etc.,  3284. 
officers  of,  have  powers  of  peace  officer, 

3285. 
disbanded  when.  3286. 
FRONTIER    COMPANIES.      See    Frontier 
•  Battalion. 
organized  when  and  how,  3258. 
rateed  where,  3259. 
mastered  in  service,  how,  3260. 
officers  of,  3261. 
rations  and  forage  for,  purchased  how,  3262 

and  3263. 
payment  of,  when  and  how  made,  3264  and 

3272. 
horses   and   equipments,   furnished   how, 

3265. 
guns,  etc.,  furnished  how,  3266. 
enrolling  officers  for.  3267. 
called  together,  when  and  how,  3268. 
seniority  of  officer,  designated  how,  3269. 
ration?,  defined,  3270. 


FRONTIER  COMPANIES— continued. 

officers  of,  elected  how,  3274. 

subject  to  army  regulations,  3274. 
GOVERNOR.    See  Commander-in-  Chief. 
JURY  DUTY,  volunteer  guards  exempt  from, 

3340  and  3343. 
MILITARY  DUTY,  who  are  subject  to,  3240. 

persons  exempt  from,  3241. 
MILITARY  STORES.    See  Arms. 
MILITIA,  of  whom  composed,  3240  (1). 

division  of,  3242. 

reserve,  defined,  3243. 
MINUTE  MEN  may  be  called  out,  when, 


MUSTER  ROLLS  of  company,  how  made 
out,  etc.,  8298. 

filed  where,  8279. 
OFFENSES,  pehalties  for,  and  their  enforce- 
ment, 8318  and  8326. 
OFFICERS  of  a  company,  8295  and  3296. 

of  a  regiment,  3306. 
a  br&ade,  8307. 
a  division,  3308. 

rank  of,  how  determined,  3309. 

commission,  oath,  8310. 

pay  of,  3291a  and  3291e. 
PENALTIES,  enforced  how,  3319-3326. 
POLICE  FORCE,  organized  how,  3289. 

term  of  service,  etc.,  3290. 

arms,  etc.,  furnished  by  state,  3291. 

pay  of  officers  and  men,  3191a. 

governed  by  army  regulations,  32916. 

police  powers  of  officers,  etc.,  3291c. 

prisoners  delivered  to  civil  officers,  3291  <2. 

pay  of  officers,  8291e. 
POLL  TAX,  volunteer  guards  exempt  from, 

when,  3340  and  3341. 
QUARTERMASTER,  duties  and  pay  of,  3278. 
RATIONS.    See  Frontier  Companies. 
REGIMENT,  organization  of,  8304. 

companies  in,  bow  designated,  3805. 

organization  of,  8306. 

may  be  assembled  for  drill  or  discipline, 

commanders  of,  shall  report  to  adjutant- 
general,  3347. 
REPORTS  requhred  from  military  organiza- 
tions, 3347. 
ROAD   DUTY,   volunteer    guards   exempt 

from,  how,  3340  and  3342. 
SURGEON,  pay  of,  3273. 
VOLUNTEER  GUARDS,  defined,  8244. 

shall  constitute  the  active  militia,  3292. 

how  constituted,  3293. 

shall   assemble   In   annual   encampments, 
when,  3315-3317. 

may  be  called  out  bv  commander-in-chief, 
when,  3330  and  3331. 

may  be  called  out  by  sheriff   or  mayor, 
when,  8331-3335. 

may  be  detailed  to  guard  prisoners,  etc., 
3336. 

pay  of,  when  in  active  service,  3337-3339. 

privileges  and  exemptions  of,  3340  and  3341. 
from  poll  taxes,  regulated,  3341. 
from  road  duty,  regulated,  3342. 
from  jury  duty,  regulated,  3343. 
when  wounded,  provision  for,  3344. 
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3d61a. 


TITLE  64a.-MIN0ES,  DISABILITIES  OF  REMOVED. 


AllT. 
3361a,  §  1 


Minor  may  petition  district  court 
for  removal  of  disabilities. 
§  2.    Decree  rendered,  when,  etc. 


Akt. 
3361a,  !  3. 

§4. 


Minor,  deemed  of  full  age;  cannot 

vote. 
Petition  served  on  certain  parties. 

Special  guardian. 


Art.  3361a,  §  1.  Petition  for  removal  of  disabilities.  Any  minor 
in  this  state  over  the  age  of  nineteen  years,  who  may  desire  to  have  bis 
disabilities  as  a  minor  removed,  he  shall,  by  a  bill  or  petition,  present  to 
the  district  court  of  the  county  where  he  may  reside  the  cause  or  causes  exist- 
ing which  make  it  advisable  or  advantageous  to  said  minor  to  have  his  disabil- 
ities removed,  which  bill  or  petition  shall  be  swoni  to  by  some  person  cognizant 
of  the  facts  set  out  in  said  bill  or  petition.  [Act  March  2;  July  1,  1881 ; 
17  Leg.  p.  16.] 

Abt.  3361a,  §  2.  Decree  rendered  when,  etc.  Said  petition  or  bill 
shall  be  docketed  on  the  trial  docket  of  the  court,  and  may  be  heard  by  the 
court  either  in  regular  order  or  at  any  time  during  term  time,  and  if  it  shall 
appear  to  the  court  that  the  ground  or  causes  set  out  are  sufficient,  and  that  it 
is  advisable,  or  will  be  advantageous  to  such  minor,  in  person  or  property,  to 
have  his  disabilities  as  a  minor  removed,  the  court  shall  enter  up  a  decree  re- 
moving the  disabilities  of  said  minor,  and  cause  it  to  be  entered  of  record 
among  the  decrees  and  judgments  of  court.  [Act  March  2;  July  1,  1881; 
17  Leg.  p.  16.] 

Art.  3361a,  §  3.  Minor,  deemed  of  fall  age;  cannot  vote. 
After  the  removal  of  such  disabilities  of  minority,  the  said  minor  shall  be 
decerned  and  held  for  all  legal  purposes,  of  full  age,  and  shall  be  held  re- 
sponsible, and  shall  have  all  the  privileges  and  advantages  as  if  he  were  of  full 
age,  saving  only  that  he  shall  not  vote  until  he  arrives  at  the  full  age  of  twenty- 
one  years.     [Act  March  2;  July  1,  1881;  17  Leg.  p.  16.] 

Art.  3361a,  §  4.  Petition  served  on  certain  parties.  Special 
Srnardian.  In  all  proceedings  under  this  act,  a  copy  of  the  petition  shall  be 
served  upon  the  father  of  the  minor,  if  living  within  the  state,  and,  if  he  be 
dead,  that  fact  shall  be  mentioned  in  the  petition.  If  the  father  of  the  minor 
be  not  living,  then  a  copy  of  the  petition  shall  be  served  upon  the  county 
judge  of  the  county  in  which  the  proceeding  is  instituted,  and  in  all  such  cases 
the  court  hearing  the  application  shall  appoint  a  special  guardian,  whose  duty 
it  shall  be,  in  connection  with  the  county  judge,  to  represent  the  true  interests 
of  the  minor,  as  they  shall  understand  it,  in  aiding  or  resisting  the  application 
of  the  minor.  An  allowance  shall  be  made  by  the  district  judge  presiding  to 
the  special  guardian,  which  shall  be  paid  out  of  the  estate  of  the  minor. 
[Act  March  2;  July  1,  1881;  17  Leg.  p.  16.] 
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8362. 


TITLE  65.-N0TAEIES  PUBLIC. 


Art. 


3363. 
3364. 

3365. 

3366. 
3367. 


Appointment;  term  of  office— not  ex- 
empt from  jury  senrice. 

Bond  and  oatn. 

Bemoved  from  office  for  malfeasance, 
etc. 

Office  vacated  byremoyal  from  county 
or  precinct. 

Seal  of  office. 

Former  seal  validated. 

Same  subject. 

Acts  of  Wm.  Veal  validated. 


Art, 
3370. 
3371. 
3372. 


Duty  on  vacating  office. 
Ackuowledgment  of  deeds. 
Oaths ;  commercial  and  other  instru- 
ments. 

3373.  Record  of  official  acts. 

3374.  Depositions;  verification  of  pleadings. 

3375.  Copies  certified  by  county  clerk. 

3376.  List  of  notaries  posted,  etc. 
3376a.  Qualification  of  notary,  etc. 
33766.  Same  subject. 

3376c.  Repeal  of  confiicting  laws. 


Art.  3362.  Appointment;  term  of  office;  not  exempt  from 
Jnry  service.  There  shall  be  appointed  by  the  governor,  by  and  with  the 
advice  and  consent  of  the  senate,  a  convenient  number  of  notaries  public  for 
each  county  in  this  state,  who  shall  hold  their  office  for  the  term  of  two 
years;  provided^  that  the  term  of  office  of  all  notaries  now  holding  shall  ex- 
pire on  the  first  day  of  June,  1885,  and  that  notaries  public  appointed  during 
the  present  and  all  regular  biennial  sessions  of  the  legislature  shall  hold  their 
offices  for  two  years  from  the  first  day  of  June  of  the  year  in  which  said 
appointment  was  made;  provided^  that  nothing  in  this  act  shall  be  so  con- 
strued as  to  exempt  notaries  public  from  jury  service.  [Amendment  Feb.  20, 
1885;  19  Leg.  p,  17,  §  1.] 

(1)  Section  2,  of  the  Act  of  April  11, 1879, 16  Leg.  p.  89,  reads  as  follows: 

*'Tbe  governor  is  hereby  authorized  to  appoint,  with  the  advice  and  consent  of  the  senate, 
one  notarv  public  and  one  cattle  and  hide  inspector  in  each  of  the  unorganized  counties  of 
tlie  Btate.^'  The  Ace  of  April  1, 1881, 17  Leg.  p.  94,  provided  for  the  appointment  of  notaries 
public  and  with  subsequent  amendments  as  given  in  the  text  is  the  law  now  in  force.  Section 
15  of  this  Act  reads  as  foUows:  Sec.  15.  **A11  laws  and  parts  of  laws  in  conflict  herewith 
are- hereby  repealed." 

(2)  By  the  Act  of  Dec.  20, 1836, 1  Cong.  p.  148,  the  chief  justices  of  the  several  county 
courts  were  ex  officio  notaries  public  for  their  respective  counties.  The  seal  of  the  county- 
court  was  the  notarial  seal,  and  required  to  be  fixed  to  aU  instruments  and  attestations  of  the 
rrapective  notaries. 

By  the  Act  of  June  12, 1837, 1  Cong.  p.  273,  an  associate  justice  was  authorized  to  act  as 
notary  public  in  case  of  the  absence  or  inabUity  of  the  chief  justice  to  act. 

Under  the  Act  of  Nov.  16, 1837,  2  Cong.  p.  16,  a  notary  public  was  appointed  for  each  of 
the  ports  of  entrr  of  the  Republic.  He  was  required  to  have  a  seal  of  ofQce,  to  be  affixed  to 
his  certificate.  Under  the  Act  of  May  15, 1838,  2  Cong.  p.  126,  two  notaries  public  were  ap- 
pointed for  the  county  In  which  the  seat  of  government  was  located,  and  one  notary  in  each 
other  county. 

By  the  Act  of  Feb.  6, 1844,  8  Cong.  p.  106,  and  the  Act  of  Jan.  10, 1845,  9  Cong.  p.  13,  ad- 
ditional notaries  were  appointed  for  certain  counties  named  in  those  acts.  By  the  Act  of  Jan. 
10, 1845,  a  notary  was  required  to  use  a  seal  of  office  with  the  words  notary  public  and  the 
name  of  the  county  around  the  margin,  and  no  notarial  act  was  valid  unless  the  seal  of  office 
of  such  notary  was  appended. 

By  the  Act  of  May  13, 1846, 1  Leg.  p.  341,  the  governor,  by  and  with  the  advice  and  con- 
sent of  the  senate,  was  authorized  to  appoint  a  convenient  number  of  notaries,  not  exceeding 
six  in  number,  for  each  county.  He  was  also  authorized  to  fill  vacancies  during  the  recess  of 
the  senate. 

The  seal  had  engraved  in  the  centre  a  star  of  five  points  and  the  words,  '^Notary  Public, 
County  of ,  l^xas,''  around  the  margin,with  which  all  official  acts  must  be  authenticated. 

The  first  section  of  the  Act  of  May  13, 1846,  was  amended  by  the  Act  of  March,  1863; 
9  Leg.  S.  S.  p.  14. 

Bj  the  Act  of  June  24, 1876, 15  Leg.  p.  29,  former  laws  were  repealed  and  an  act  passed  to 
regulate  the  appointment  and  define  the  duties  of  notaries  public,  which  was  substantially 
incorporated  in  the  Revised  Statutes.  The  Act  now  in  force  was  passed  April  1, 1881 ;  17  Leg. 
p.  94.  It  does  not  purport  to  be  an  amendment  of  the  Revised  Statutes,  but  repeals  all  laws 
and  parts  of  laws  in  confiict  therewith,  and  is  entitled :  <*An  Act  to  regulate  the  appointment 
and  define  the  duties  of  notaries  pnblic.  to  require  them  to  procure  and  use  legal  seals,  and 
to  punish  them  for  failing  to  do  so.^'  This  act,  with  subsequent  amendments,  is  substituted 
for  the  original  title  in  the  Revised  Statutes. 
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Abt.  3363.  Bond  and  oafh.  Every  person  who  may  be  appointed  a 
notary  public,  before  he  enters  on  the  duties  of  his  office,  shall  execute  a 
bond  with  two  or  more  good  and  sufficient  sureties,  to  be  approved  by  the 
clerk  of  the  county  court  of  his  county,  payable  to  the  governor  and  his  suc- 
cessors in  office,  in  the  sum  of  one  thousand  dollars,  conditioned  for  the  faith- 
ful performance  of  the  duties  of  his  office;  and  shall  also  take  and  subscribe 
the  oath  of  office  prescribed  by  the  constitution,  which  shall  be  endorsed  on 
said  bond,  with  the  certificate  of  the  officer  administering  the  same ;  said 
bond  shall  be  recorded  in  the  office  of  the  clerk  of  the  county  court,  and  de- 
posited in  said  office,  and  shall  not  be  void  on  the  first  recovery,  and  may  be 
sued  on  in  the  name  of  any  party  injured  from  time  to  time  until  the  whole 
amount  thereof  has  been  recovered.     [Act  April  1,  1881 ;  17  Leg.  p.  94.] 

Art.  3364.  Bemoved  from  ofBlce  for  malfeasance,  etc.  Every 
notary  public,  who  shall  be  guilty  of  any  willful  neglect  of  duty  or  malfeas- 
ance in  office,  may  be  removed  from  office  in  the  manner  provided  by  law* 
[Act  April  1,  1881 ;  17  Leg.  p.  94.] 

Art.  3365.  OfBlce  yacated  by  removal  from  connty  or  precinct* 
Whenever  any  notary  public  shall  remove  permanently  from  the  county  for 
which  be  was  appointed,  or  an  ex^fficio  notary  public  from  his  precinct,  his 
office  shall  thereupon  be  deemed  vacant.  [Act  April  1,  1881 ;  17  Leg* 
p.   94.] 

Art.  3366.  Seal  of  office.  Every  notary  public  shall  provide  a  seal  of 
office,  whereon  shall  be  engraved  in  the  centre  a  star  of  five  points,  and  the 

words  **Notary  public,  county  of ,  Texas,'*  around  the  margin 

(the  blank  to  be  filled  with  the  name  of  the  county  for  which  the  officer  is  ap- 
pointed), and  he  shall  authenticate  all  his  official  acts  therewith;  and  any  no- 
tary public  or  other  officer  required  by  law  to  keep  and  use  a  seal,  who  shall, 
after  the  first  of  June,  1881,  use  in  attesting  any  instrument,  any  seal,  not 
such  as  is  required  by  law  to  keep  and  use  for  that  purpose j  or  shall  fail  or 
refuse  to  deliver  to  the  county  clerk  of  his  county  his  seal,  record  books  and 
all  public  papers  pertaining  to  bis  office,  or  any  of  them,  in  case  of  his  resig- 
nation or  removal  from  the  county,  shall  be  deemed  guilty  of  a  misdemeanor, 
and  shall,  upon  conviction,  be  fined  in  any  sum  not  less  than  one  hundred  dol- 
lars; provided^  that  such  notary  public  shall  have  the  right  to  sell  his  seal  to 
any  qualified  notary  public  of  his  county.  [Act  April  1,  1881 ;  17  Leg. 
p.  94.J 

Art.  3367.  Former  seal  validated.  All  acts  of  notaries  public  ap* 
pointed  by  authority  of  the  laws  of  the  State  of  Texas,  evidenced  by  the 
impress  of  a  notarial  seal  having  the  word  * 'Texas"  engraved  between  the 
points  of  the  star  thereon,  shall  be  and  they  are  hereby  made  as  valid  and 
binding  as  though  thlB  word  **Texas"  had  been  engraved  on  the  margin  of 
the  seal.     [Act  April  18,  1879  ;  16  Leg.  p.  108.] 

Art.  3368.  Same  subject.  All  acts  of  notaries  public  appointed  by 
authority  of  laws  of  the  State  of  Texas,  evidenced  by  the  impress  of  a  no- 
tarial seal  having  the  word  *'Texas"  engraved  just  over  the  points  of  the  star 
thereon,  also  where  the  word  **Texas"  is  engraved  between  the  points  of  the 
star,  and  county  of  the  residence  of  the  authenticatin^officer  under  the  star; 

or  seals  having  the  words  ** County,  Texas,"  instead  of  the 

^'County  of •,  Texas,"  are  hereby  made  as  valid  and  binding  as 

though  the  word  *'Texas,"  had  been  engraved  on  the  margin  of  the  seal. 
[Act  March  18  ;  July  1,  1881 ;  17  Leg.  p.  50.] 

Art.  3369.  Acts  of  Wm.  Veal  validated.  Whereas  the  oflScial  bond 
and  oath  of  Wm.  Veal,  who  was  duly  appointed  and  commissioned  on  the-first 
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day  of  June,  1885,  as  a  notary  public  for  Stephens  county,  Texas,  by  the  gov- 
enior  of  said  state,  has  been  lost  or  mislaid,  before  beiug  recorded  by  the 
couuty  clerk  of  said  Stephens  county  as  required  by  law;  that  the  said  Wm. 
Veal  may  and  he  is  hereby  authorized  to  file  with  the  county  clerk  of  said 
Stephens  county  the  bond  and  oath  required  of  him  by  law  under  said  ap- 
pointment, which  to  all  intents  and  purposes  shall  and  is  hereby  declared  to 
be  as  valid  and  binding  as  the  original  oath  and  bond  of  said  Veal  had  the 
same  been  duly  recorded ;  and  it  is  further  provided  that  npon  the  filing  by 
said  Veal  ol  the  official  oath  and  bond  as  herein  provided  for,  his  official  acts 
as  notary  public  shall  be  and  are  hereby  validated  and  made  legal  from  the 
date  of  his  appointment.     [Act  April  2,  1887  ;  20  Leg.  p.  114.] 

Art.  3370.  Duty  on  Tacatingr  office.  Whenever  the  office  of  notary 
public  shall  be  vacated  by  resignation,  removal  or  death,  it  shuU  be  the  duty 
of  the  couuty  clerk  of  the  county  where  said  notary  resides  to  obtain  and  de- 
posit in  his  office  the  seal,  record  books,  and  all  public  papers  belonging  in 
the  office  of  said  notary ;  provided^  that  the  seal  of  any  notary  vacating  his 
office  may  be  sold  by  the  owner  thereof  to  any  qualified  notary  public  in  the 
county.     [Act  April  1^  1881;  17  Leg.  p.  94.] 

Art.  3371.  Acknowledgments  of  deeds.  Notaries  public  may  take 
acknowledgments  or  proof  of  all  instruments  of  writing  in  the  manner  pi*o- 
vided  by  law,  to  entitle  them  to  registration,  and  give  certificates  of  all  such 
acknowledgments  and  proofs  under  their  hand  and  official  seals;  they  may 
take  the  examination  and  acknowledgments  of  married  women  to  all  deeds  and 
instruments  of  writing,  conveying  or  charging  their  separate  property,  or  their 
interest  in  the  homestead,  in  the  manner  provided  by  law.  [Act  April  1» 
1881;  17Leg.  p.  94.] 

Art.  3372.  Oaths ;  commercial  and  other  instmments.  Every 
notaiy  public  shall  have  power  to  administer  oaths  and  give  certificates 
thereof  under  his  hand  and  official  seal.  He  may  take  the  proof  or  acknowl* 
edgments  of  all  instruitients  of  writing  relating  to  commerce  and  navigation, 
and  also  letters  of  attorney  and  other  instruments  of  writing,  make  declara- 
tions, and  protest,  and  certify  under  his  hand  and  seal  the  truth  of  the 
matters  or  things  done  by  virtue  of  his  office.  [Act  April  1,  1881;  17 
Leg.  p.  94.] 

Art.  3373.  Record  of  official  acts.  Every  notary  public  shall  pro- 
cure and  keep  a  well  bound  book,  in  which  shall  be  entei'ed  the  date  of  all  in- 
struments acknowledged  before  him,  the  date  of  such  acknowledgments,  the 
name  of  the  grantor  or  maker,  the  place  of  his  residence,  or  alleged  residence, 
whether  personally  known  or  introduced,  and  if  introduced,  the  name  and  resi- 
dence, or  alleged  residence,  of  the  party  introducing  him;  if  the  instrument, 
be  proved  by  a  witness,  the  residence  of  such  witness,  whether  such  witness  is 
personally  known  to  him  or  introduced;  if  introduced, the  name  and  residence 
of  the  party  introducing  him  ;  the  name  and  residence  of  the  grantee;  if  land 
is  conveyed  or  charged  by  such  instrument,  the  name  of  the  original  grantee 
thereof  shall  be  kept,  and  the  county  where  the  land  is  situated.  The  book 
herein  required  to  be  kept,  and  the  statements  herein  required  to  be  entered, 
shall  be  an  original  public  record,  and  the  same  shall  be  open  to  inspection  by 
any  citizen  at  all  reasonable  times;  and  such  notary  public  shall  give  a  certi- 
fied copy  of  any  record  in  his  office  to  any  person  applying  therefor  on  pay- 
ment of  all  fees  thereon.     [Act  April  1,  1881 ;  17  Leg.  p.  94.] 

Art.  3374 .  Depositions;  verification  of  pleadingps.  Notaries  public 
shall  have  power  to  take  the  depositions  of  witnesses  in  the  manner  prescribed 
by  law ;  to  attest  the  oath  of  any  person  to  a  petition  or  answer  in  any  suit^ 
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NOTARIES  PUBLIC. 


3375-3376C. 


and  the  same,  when  so  attested,  shall  be  valid  iu  all  the  courts  of  this  state. 
[Act  April  1,  J 881;  17  Leg.  p.  94.] 

Art.  3375.  Copies  certified  by  county  clerk.  Copies  of  all  records, 
declarations,  protects  and  other  official  acts  of  notaries  public,  may  be  certi- 
fied by  the  county  clerk  with  whom  they  are  deposited,  and  shall  have  the 
BJime  authority  as  if  certified  by  the  notary  by  whom  they  were  originally 
made.     [Act  April  1,  1881 ;  17  Leg.  p.  94.] 

Art.  3376.  List  of  notaries  posted,  etc.  When  notaries  public  have 
been  appointed  by  the  governor  nnd  shnll  have  qualified,  it  shall- be  the  duty 
of  the  secretary  of  state  to  furnish  to  the  clerk  of  the  county  courts  a  printed 
list  of  all  notaries  public  so  appointed  and  qualified,  and  it  shall  be  the  duty 
of  said  clerks  to  preserve  said  li«t  for  public  inspection,  and  post  a  copy 
thereof  on  the  court  house  door.     [Act  April  1,  1881;   17  Leg.  p.  94.] 

Art.  3376a.  Qualification  of  notary,  etc.  When  a  Dotary  is  ap* 
pointed,  the  secretary  of  state  sh:ill  forward  the  commission  to  the  clerk  of 
the  County  court  of  the  county  where  the  party  resides,  and  the  said  clerk 
shall  immedintely  notify  said  party  to  appear  before  him  within  ten  days,  pay 
for  his  commission  and  qualify  according  to  law;  jn^ovidedy  that  if  said  party 
!)e  absent  from  the  county,  or  si<*k,  at  the  time  of  re<»eption  of  said  commis- 
sion by  the  clerk,  then  bo  shall  have  ten  driys  from  his  return  to  said  county 
in  which  to  appear  and  qualify.     [Act  Ai)ril  1,  1881 ;  17  Leg.  p.  94.] 

Art.  3376ft.  Same  subject.  The  clerk  receiving  the  commission  shall 
indorse  thereon  the  dny  on  which  notice  was  given,  and  if  the  party  pay  the 
state  fee  for  commission  and  qualify  according  to  law,  the  said  clerk  shall 
notify  the  secretary  of  state  of  his  qualification,  giving  date  of  same,  and 
remit  the  fee  to  said  officer;  but  if  the  party  fails  to  quiilify  and  pny  the  fee 
within  the  limited  time,  the  appointment  shall  be  void  and  the  clerk  shall  cer- 
tify on  the  back  of  the  commission  that  the  party  bus  failed  to  qualify  and 
return  it  to  the  secretary  of  state.     [Act  April  1,  1881;   17  Leg.  p.  94.] 

Art.  3376c.  Repeal  of  conflicting  laws.  All  laws  and  parts  of 
laws  in  conflict  herewith  are  hei*eby  repealed.  [Act  April  1,  1881;  17  Leg. 
p.  94.] 

INDEX. 


ACKNOWLEDQMENT  of    Instmments   In 

writing  may  be  taken  by  notaries,  8871. 
BOND  of  notaiT,  8363. 
COMMERCE     AND     NAVIGATION^,    ac- 
knowledgment  or  proof  of  iustruments 
relating  to,  3372. 
COMMISSION  of  notary,  3376a  and  3376ft. 
DEPOSITIONS   may  be   taken   by  notary, 

3374. 
JUSTICE    OF  THE  PEACE,    removal  of, 
from  precinct,  vacates  office  of  notary, 
3365. 
MARRIED    WOMEN,  acknowledgment  of, 

may  be  tAken  by  notar>',  3371. 
NOTARY  PUBLIC,  appointment  of,  3362. 
in  unorganized  county,  3362  (1). 
appointment,  powers  and  duties  of ,  under 

former  laws,  3362  (2). 
bond  and  oath  of,  3363. 
may  be  removed  for  malfeasance,  etc.,  3364. 
removal  of,  from  county  or  precinct,  va- 
cates office,  33C5. 
Beal  of,  3366. 
under  former  laws,  3362  (2). 
validated,  3367  and  3368. 


NOTARY  PUBLIC— continued, 
duty  of,  on  vacating  office.  3370. 
power  of,  to   take   acknowledgments   or 
proof  of  deeds,  etc.,  3371. 
to  administer  oaths,  3372. 
in  relation  to  commercial  Instruments, 
3372. 
shall  enter  acknowledgments  in  book,  etc., 

3373. 
mav  take  depositions   of  witnesses,  etc., 

3374. 
records   of,  may  be   certified   by  county 

clerk,  when,  3375. 
list  of,  shall  be  posted,  3376. 
shall  qnalify,  when,  3376a. 
proceedings  bv  clerk  on  receipt  of  com- 
mission, 33766. 
OATH  of  notary.  3363. 

mav  be  administered  by  notarv,  etc..  3372. 
PROTEST  mav  be  made  by  notary,  3372. 
SEAL  of  notarv,  3366. 

validated,  3367  and  3368. 
UNORGANIZED  COUNTIES,  appointment 
of  notary  in,  3362  (1). 
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T.  66,  Ch.  1.]  OFFICERS — ^REMOVAL   OF  STATE,   ETC.  3377-3382. 

TITLE  66- OFFICERS,  REMOVAL  OF. 


Ch. 

1.  Removal  of  state  and  certain  district  of- 
ficers. 

^.  Removal  of  county  and  certain  district 
officers. 


Ch. 

3.  Removal  of  certain  other  officers. 

4.  Removal  of  mayor  and  aldermen. 


CH.  1.  —REMOVAL  OF  STATE  AND  CERTAIN  DISTRICT  OFFICERS- 


Akt. 
3377. 

3378. 


3379. 
3380. 
3381. 


State  and  district  officers  removable 
bv  impeachment. 

Jndffes  of  supreme,  appellate  and  dis- 
trict courts,  and  commissioner  of 
insurance,  removed  by  address. 

Cause  for  removal  to  be  set  out. 

Notice  to  be  s^ven. 

Vote,  how  taken. 

District  judges  removed  by  supreme 
court. 


Art. 


3384. 
3386. 


3387. 


Preceding  article  shall  apply  to  the 
criminal  district  judge. 

Jurisdiction  of  supreme  court  in  such 
cases. 

Presentment  shall  be  founded  upon 
what. 

Supreme  court  may  issue  process,  etc. 

State  officers  appointed  by  the  gov- 
ernor, removed  how. 


Art.  3377.  Officers  removable  by  impeaohmeiit.  The  governor, 
lieutenant-governor 9  attorney-general,  treasurer,  commissioner  of  the  general 
land  office,  comptroller,  commissioner  of  insurance,  statistics  and  history,  and 
the  judges  of  the  supreme  court,  couit  of  appeals  and  district  courts,  and  the 
judge  of  the  criminal  district  court  of  Gralveston  and  Harris  counties,  shall 
be  removable  from  office  by  impeachment  in  the  manner  provided  in  the  con- 
stitution.    [Const.  Ai-t.  15,  §§  1,  2.] 

Abt.  3378.  What  officers  removed  by  address.  The  judges  of 
the  supreme  coui*t,  court  of  appeals,  district  courts,  the  judge  of  the  ciiminal 
district  court  of  Galveston  and  Harris  counties,  and  the  commissioner  of  in- 
surance, statistics  and  history,  shall  be  removed  from  office  by  the  governor, 
on  the  address  of  two-thirds  of  each  house  of  the  legislature,  for  willful 
neglect  of  duty,  incompetency,  habitual  drunkenness,  oppression  in  office, 
breach  of  trust  or  other  reasonable  cause,  which  shall  not  be  sufficient  ground 
for  impeachment.     [Const.  Ail.  15,  §§  7,  8.] 

Abt.  3379.  Cause  for  removal  to  be  set  out.  The  cause  for  such 
removal  shall  be  stated  at  length  in  such  address  and  entered  on  the  journals 
of  each  house.     [Const.  Art.  15,  §§7,  8.] 

Art.  3380.  Notice  to  be  grlven.  The  officer  so  intended  to  be  removed 
shall  have  notice  of  the  cause  assigned  for  his  removal,  and  shall  be  admitted 
to  a  bearing  in  bis  own  defense  before  any  vote  for  such  address  shall  be 
heard.     [Const.  Ai-t.  15,  §§7,  8.] 

Art.  3381.  Vote, how  taken.  In  all  such  cases  the  vote  shall  be  taken 
by  yeas  and  nays  and  entered  on  the  jouiiials  of  each  house  respectively. 
[Const.  Art.  15,  §§  7,  8.] 

Art.  3382.  District  jndges  removed  by  supreme  court.  Any 
judge  of  the  district  court  who  is  incompetent  to  discharge  the  duties  of  his 
office,  or  who  shall  be  guilty  of  partiality  or  oppression  or  other  official  mis- 
conduct, or  whose  habits  and  conduct  are  such  as  to  render  him  unfit  to  hold 
such  office,  or  who  shall  negligently  fail  to  perform  bis  duties  as  judge,  or 
who  shall  fail  to  execute  in  a  reasonable  measure  the  business  of  his  court, 
may  be  removed  by  the  supreme  court.     [Const.  Art.  15,  §  6.] 
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T.  66,  Ch.  1.]  omcEBS — removal  op  state,  etc.  3383-8387, 

Art.  3383.  Same ;  special  application.  The  provisions  of  the  pre- 
ceding article  should  also  apply  to  the  criminal  district  judge  of  the  counties 
of  Galveston  and  Harris. 

Art.  3384.  Jurisdiction  of  supreme  court  in  such  cases.  The 
supreme  court  shall  have  original  jurisdiction  to  hear  and  determine  the  causes 
aforesaid  when  presented  in  writing,  upon  the  oaths  taken  before  some  judge 
of  a  court  of  record  of  not  less  than  ten  lawyers  practicing  in  the  courts  held 
by  such  judge  and  licensed  to  practice  in  the  supreme  court.  [Const.  Art* 
15,  §  6.] 

Art.  3385.  Presentment  shall  be  founded  upon,  what.  The  pre- 
sentment provided  for  in  the  preceding  article  shall  be  founded  either  upon 
the  knowledge  of  the  person  making  it,  or  upon  the  written  oaths,  as  to  facts, 
of  credible  witnesses.     [Const.  Art.  15,  §  6.] 

Art.  3386.  Supreme  court  may  issue  process,  etc.  The  supreme 
court  may  issue  all  needful  process  and  prescribe  all  needful  rules  to  give 
effect  to  the  four  preceding  articles,  and  such  cases  shall  have  precedence  and 
be  tried  as  soon  as  practicable. 

Art.  3387.  State  officers  appointed  by  the  governor,  how  re- 
moved.  All  state  officers  appointed  by  the  governor  or  elected  by  the  legis- 
lature, where  the  mode  of  their  removal  is  not  otherwise  provided  by  law, 
may  be  removed  by  him  for  good  and  sufficient  cause,  to  be  spread  on  the 
records  of  his  office  and  to  .be  reported  by  him  to  the  next  session  of  the 
legislature  thereafter. 
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T.  66,  Ch.  2.]    OFFICERS — REMOVAL  OF  COUNTY  AND  DISTRICT, 


3388-3392. 


CH.  2.— REMOVAL  OF  COUNTY  AND  CERTAIN  DISTRICT 

OFFICERS. 


Art. 

.33^.    Certain  oonviotions  work  a  removal 
from  office. 

3389.  Appeal  supersedes  order  of  remoyal. 

3390.  Officer's    removable    hy   the   district 

judge,  etc. 
8391.    Causes  to  be  set  forth  in  writing. 

3392.  *«Incompetency,"  whatis.  ^ 

3393.  ^'Official  misconduct,''  what  is. 

3394.  Two    preceding    articles    apply     to 

mayors  and  aldermen. 

3395.  ^'Habitual  drunkenness,"  what  is. 

3396.  Further  defined. 

3397.  '^Drunkenness  not  habitual,"  defined. 

3398.  Must  be  three  times  convicted. 

3399.  Three   convictions  sufficient   ground 

for  removal,  etc. 

3400.  Failure  to  give  bond  ground  for  re- 

moval. 

3401.  Proceedings,  how  commenced  and  by 

whom. 


Art. 

3402.  Requisites  of  petition. 

3403.  General  issue  alone  submitted— ver- 

dict. 

3404.  Citation,  how  and  when  to  Issue. 

3405.  Application  made  in  vacation. 

3406.  Citation  shall  issue. 

3407.  Time  to  answer. 

3408.  How  trial  shall  be  conducted. 

3409.  May  be  suspended  from  office,  how. 

3410.  Appeal  or  writ  of  error. 

3411.  Bond  for  costs,  when. 

8412.    Belator  to  give  security  for  costs. 

3413.  Against  district  attorney,  where  com- 

menced. 

3414.  Criminal  district  attorney  included  in 

district  attorney. 

3416.  Not  to  be  removed  for  acts  done  prior 

to  his  election. 
8416.    Appeal  and  writ  of  error. 

3417.  Mandate,  when  to  issue. 


Art.  3388.    Certain  conyietloiis  work  a  removal  from  office. 

All  convictions  by  a  petit  jury  of  any  county  officei*s  for  any  felony,  or  for 
any  misdemeanor  involving  official  misconduct,  shall  virork  an  immediate 
removal  from  office  of  the  officer  so  convicted,  and  such  judgment  of  convic- 
tion shall,  in  every  instance,  embody  within  it  an  order  removing  such  officer. 
[Const.  All.  5,  §  8.] 

Art.  3389.  Appeal  supersedes  order  of  removal.  When  an  ap- 
peal is  taken  from  such  judgment  by  the  officer  removed,  such  appeal  shall 
have  the  effect  of  superseding  such  judgment,  unless  the  court  rendering  such 
judgment  should  deem  it  to  the  public  interest  to  suspend  such  officer  from 
the  office  pending  such  appeal,  and  in  that  case  the  court  shall  proceed  as  in 
other  cases  of  the  suspension  of  officers  from  office  as  provided  in  this 
chapter. 

Abt.  3390.  Officer's  removal  by  the  district  jndgre.  All  district  at- 
torneys, county  judges,  commissioners  and  county  attorneys,  clerks  of  the 
district  and  county  coutls,  and  single  clerks  in  counties  where  one  clerk  dis- 
charges the  duties  of  district  and  county  clerks,  county  treasurer,  sheriff,  county 
surveyor,  assessor,  collector,  constable,  cattle  and  hide  inspector,  justice  of 
the  peace,  and  all  other  county  officers  now  or  hereafter  existing  by  authority 
either  of  the  constitution  or  laws,  may  be  removed  from  office  by  the  judges 
of  the  district  court  for  incompetency,  official  misconduct,  habitual  drunken- 
ness, or  drunkenness  not  amounting  to  habitual  drunkenness,  as  hereafter 
defined  in  this  chapter.     [Const.  Ai*t.  5,  §  24 ;  Art.  15,  §  7.] 

Art.  8391.  Canses  to  be  set  forth  in  writing.  In  every  case  of  re- 
moval from  office  for  the  causes  named  in  the  preceding  article,  the  cause  or 
causes  thereof  shall  be  set  foi*th  in  writing  and  the  truth  of  said  cause  or 
causes  be  found  by  a  jury.     [Const.  Art.  5,  §  24.] 

Art.  3392.  ^^Incompetency,**  what  is.  By  "incompetency,"  as  used 
in  this  title,  is  meant  gross  ignorance  of  official  duties,  or  gross  carelessness 
in  the  discharge  of  them ;  or  an  officer  may  be  found  to  be  incompetent  when 
by  reason  of  some  serious  physical  or  mental  defect,  not  existing  at  the  time 
of  his  election,  be  has  become  unfit  or  unable  to  discharge  promptly  and 
properly  the  duties  of  his  office. 
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T.  66,  Ch.  2.]    OFFICERS ^REMOVAL  OF  COUNTY  AND  DISTRICT.  3393-3401* 

Art.  3393.  ^^OfHeial  misconduct,''  what  Is.  By  ''official  miscon- 
duct,'* aa  used  in  this  title  with  reference  to  county  officers,  is  meant  any 
unlawful  behavior  in  relation  to  the  duties  of  his  office,  willful  in  its  character, 
of  any  officer  intrusted  in  any  manner  with  the  administration  of  justice  or  tlie 
execution  of  the  laws;  and  under  this  head  of  official  misconduct  are  included 
any  willful  or  corrupt  failui*e,  refusal  or  neglect  of  an  officer  to  perform  any 
duty  enjoined  on  him  by  law. 

Art.  3394.  Apply  to  mayors  and  aldermen.  The  two  preceding 
articles  shall  apply  also  to  mayors  and  aldermen,  whose  removal  is  hereafter 
provided  for  in  this  title. 

Art.  3395.  <<Habitaal  drunkenness,"  what  is.  By  '^habitual 
drunkenness,"  as  used  in  this  title  in  relation  to  county  officers,  is  meant  the 
frequent  and  customary  use  to  excess  of  intoxicating  drinks,  resulting  in  that 
condition  of  the  body  and  the  mind  produced  by  the  excessive  use  of 
intoxicating  liquors,  spirituous,  vinous  or  malt,  confirmed  by  habit. 

Art.  3396.  Habitual  drnnkenness  cause  of  removal.  In  order  ta 
constitute  habitual  drunkenness  under  this  title  it  shall  not  be  necessary  to 
show  that  the  officer  is  incapable  of  discharging  the  duties  of  his  office  or  of 
taking  care  of  himself;  but  the  proof  of  the  fact  of  habitual  drunkenness  to 
the  satisfaction  of  the  judge  and  jury  shall  be  sufficient  cause  of  removal 
without  reference  to  his  capacity  or  incapacity  to  discharge  the  duties  of  his 
office. 

Art.  3397.  ^^Drunkenness  not  habitual"  defined.  By  «<drunken- 
ness  not  amounting  to  habitual  drunkenness,"  as  named  in  this  chapter  in 
connection  with  county  officers,  is  meant  the  immoderate  use  of  any  spiritous^ 
vinous  or  malt  liquors  to  such  a  degree  as  to  incapacitate  the  officer  for  the 
time  being  or  permanently  from  the  discharge  of  the  duties  of  his  office. 
[Act  July  31,  1876;   15  Leg.  p.  76.] 

Art.  3398.  Must  be  three  times  convicted.  No  county  officer  shall 
be  removed  from  office  on  the  charge  of  drunkenness,  as  defined  in  the  pre- 
ceding article,  until  he  shall  have  been  three  times  convicted  of  such  offense 
of  drunkenness.     [Act  July  31,  1876;   15  Leg.  p.  76.] 

Art.  3399 .  Three  convictions  sufficient  srround  for  remoTal,  etc» 
The  fact  of  a  third  conviction,  as  provided  in  the  preceding  article,  shall  be 
sufficient  ground  for  his  removal  from  office  by  the  district  judge,  on  the 
matter  being  brought  before  him  in  the  manner  provided  in  this  chapter  for 
bringing  before  him  other  causes  of  removal. 

Art.  3400.  Failure  to  ^ve  bond  ground  for  removal.  All  county 
officers  who  are  required  to  give  official  bonds,  who  shall  fail  to  execute  their 
bonds  within  the  time  prescribed  by  law,  or  who,  when  required  in  accord- 
ance  with  law  to  give  a  new  bond  or  additional  bond  or  security,  and  shall  fail 
to  do  so,  may  also  be  removed  from  office  for  such  failure  by  the  district 
judge,  on  the  matter  being  brought  before  him  in  the  manner  hereinafter  pro- 
vided for  bringing  such  matters  before  the  court. 

(1)  The  statute  requiring  a  party  elected  to  office  to  qualify  witbln  a  prescribed  period  of 
time  will  be  construed  as  dlreccory  only  in  a  case  where,  from  reasons  beyond  his  control,  he 
cannot  qualify  within  the  time  allowed;  but  such  construction  will  not  be  given  in  a  case  of 
neglect  or  refusal.    Flaian  v.  The  SiAte,  56  T.  93 ;  see  Scate  v.  Oocke,  64  T.  482. 

Art.  3401.     Proceedings,  how  commencedy  and  by  whom.    The 

proceedings  for  the  removal  of  said  officers  may  be  commenced  either  in  term 
time  or  vacation  by  first  filing  a  petition  in  the  district  court  of  the  county 
where  the  officer  resides,  by  a  citizen  of  the  state  who  has  resided  for   six 
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months  in  the  said  county  where  he  proposes  to  file  such  petition,  and  who  in 
not  himself  at  the  time  under  indictment  in  said  county. 
'  Art.  3402.  Beqnlsites  of  the  petition.  The  petition  shall  be  ad 
dressed  to  the  distiict  judge  of  the  court  in  which  it  is  filed,  and  shall  set 
forth  in  plain  and  intelligible  words  the  cause  or  causes  alleged  as  the  grounds 
of  removal,  giving  in  each  instance,  with  as  much  certainty  as  the  natui^  of 
the  case  will  admit  of,  the  time  and  place  of  the  occurrence  of  the  alleged 
acts;  the  petition  shall,  in  every  instance,  be  sworn  to  at  or  before  the  filing 
of  the  same  by  at  least  one  of  the  parties  filing  the  same,  and  the  proceedings 
shall  be  conducted  in  the  name  of  ^*The  State  of  Texas"  upon  the  relation  of 
the  person  filing  the  same. 

Abt.  3403.  Ctoneral  issue  alone  submitted — ^verdict.  In  these 
cases  the  judge  shall  not  submit  special  issues  to  the  jury,  but  shall,  under  a 
proper  charge  applicable  to  the  facts  of  the  case,  instruct  the  jury  to  find 
from  the  evidence  whether  the  cause  or  causes  of  removal  set  forth  in  the 
petition  are  true  in  point  of  fact  or  not ;  and  when  there  are  more  than  one 
distinct  cause  of  removal  alleged,  the  jury  shall  by  their  verdict  say  which 
cause  they  find  sustained  by  the  evidence  before  them,  and  which  are 
not  sustained. 

Art.  3404.  Citation,  how  and  when  to  issue.  After  the  filing  of 
such  petition,  the  person  or  persons  so  filing  the  same  shall  make  a  written 
application  to  the  district  judge  for  an  o;*der  for  a  citation  and  a  certified  copy 
of  the  said  petition  to  be  served  on  the  ofiicer  against  whom  the  petition  is  filed, 
requiring  him  at  a  certain  day  named,  whi(9h  day  shall  be  fixed  by  the  judge, 
to  appear  and  answer  to  the  said  petition ;  and  until  such  order  is  granted  and 
entered  upon  the  minutes  of  the  court  (if  application  is  made  during  term 
time),  no  action  whatever  shall  be  bad  thereon,  and  if  the  judge  s^iall  refuse 
to  issue  the  order  so  applied  for,  then  the  petition  shall  be  dismissed  at  the 
costs  of  the  relator,  and  no  appeal  or  writ  of  error  shall  be  allowed  from  such 
action  of  the  judge. 

(1)  Smith  V.  Brennan,  49  T.  681. 

Art.  3405.  Application  made  in  vacation.  If  the  application  for 
said  citation  is  made  to  the  judge  in  vacation,  he  shall  indorse  his  action,  what- 
ever it  may  be,  on  such  petition,  and  shall  order  it  spread  on  the  minutes  of 
the  court  at  the  next  ensuing  term. 

Art.  3406.  Citation  sliall  issne*  Upon  the  order  being  granted,  and 
if  granted  during  term  time  also  spread  upon  the  minutes,  the  clerk  shall  issue 
the  citation,  accompanied  with  a  certified  copy  of  the  petition. 

Art.  3407.  Time  to  answer.  In  no  case  whatever  shall  the  period  fixed 
by  the  judge  in  his  order  in  which  the  officer  is  to  answer,  be  less  than  five 
days  from  the  date  of  such  service,  to  be  computed  as  time  is  computed  in 
other  civil  suits. 

Art.  3408.  How  trial  sliall  be  conducted.  The  trial  and  all  the 
proceedings  connected  therewith  shall  be  conducted  as  far  as  it  is  possible  in 
accordance  with  the  rules  and  practice  of  the  court  in  other  civil  cases. 

Art.  3409.  May  be  suspended  from  office,  how.  At  any  time  after 
the  issuance  of  the  order  for  the  citation  as  herein  provided,  the  district  judge 
may,  if  be  sees  fit,  suspend  temporarily  from  office  the  officer  against  whom 
the  petition  is  filed,  and  appoint  for  the  time  being  some  other  person  to  dis- 
charge the  duties  of  the  office;  but  in  no  case  shall  such  suspension  take  place 
until  after  the  person  so  appointed  shall  execute  a  bond  in  such  sum  as  the 
judge  may  name,  with  at  least  two  good  and  sufficient  sureties,  on  such  con- 
ditions as  the  judge  may  see  fit  to  impose,  to  pay  the  person  so  suspended 
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from  office  all  damnges  and  costs  that  he  may  sustain  by  reason  of  such  suspen- 
sion from  office,  in  case  it  should  appear  that  the  cause  or  causes  of  removal  are 
insufficient  or  untrue. 

•  Art.  3410.  Appeal  or  writ  of  error  will  lie.  An  appeal  or  writ  of 
error  to  the  supreme  court  may  be  sued  out  by  either  party  from  the  final 
judgment  in  these  cases  as  in  other  civil  cases. 

(1)  Trigg  V.  The  State,  49  T.  643. 

Art.  341 1 .  Bond  for  costs,  when.  If  the  party  has  not  been  temporarily 
suspended  from  office,  no  other  bond,  when  an  appeal  is  taken  or  writ  of  error 
sued  out  by  him,  shall  be  necessary  than  a  bond  for  all  the  costs  that  have  or 
may  accrue  in  the  district  and  supreme  courts. 

Art.  3412.  Relator  to  griTe  security  for  costs.  On  the  order  for 
citation  being  granted,  the  clerk  of  the  district  court  will  be  authorized  to 
demand  of  the  relator  security  for  costs  as  in  other  cases. 

Art.  3413.  Against  district  attorneys,  where  commenced.  Pro- 
ceedings under  this  title  may  be  commenced  against  any  district  attorney 
either  in  the  county  of  his  residence  or  the  county  where  the  alleged  cause  of 
removal  occurred,  if  in  a  county  of  his  judicial  district.  ^ 

Art.  3414.  Criminal  district  attorney  included  in  district  at- 
torney. Under  the  name  of  ^'district  attorney,"  as  used  in  this  chapter,  is 
included  the  district  attorney  for  the  criminal  district  court  of  Galveston  and 
Harris  counties,  and  the  judge  of  said  oriminal  district  court  shall  have  the 
same  power  as  to  his  removal  and  proceed  in  the  same  manner  as  the  district 
judges  of  the  state  have  in  refereifce  to  all  county- officers. 

Art.  3415.  Not  to  be  removed  for  acts  done  prior  to  his  elec- 
tion. No  officer  shall  be  prosecuted  or  removed  from  office  for  any  act  he 
may  have  committed  prior  to  his  election  to  office. 

Art.  3416.  Appeal  or  writ  of  error.  In  these  cases  an  appeal 
may  be  taken  or  writ  of  error  be  returnable  to  the  next  ensuing  term  of  the 
supreme  court  after  the  judgment  is  rendered,  wherever  it  may  be  in  session, 
and  such  cause  shall  have  precedence  of  the  ordinary  business  of  the  court 
and  be  decided  with  all  convenient  dispatch. 

Art.  3417.  Mandate,  when  to  issue.  When  so  decided,  unless  the 
judgment  be  for  some  cause  set  aside  or  suspended,  the  mandate  of  the 
court  shall  issue  within  five  days  after  the  judgment  of  the  court  is  ren- 
dered. 
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CH.  3.— REMOVAL  OF  CERTAIN  OTHER  OFFICERS. 


Art. 
3418. 
3419. 

8420. 
3421. 


Notary  pnblic,  how  removed. 

Order  of  removal  to  be  embodied  In 

judgment. 
Public  weigher,  how  removed. 
Bemovai  of  clerk  of  supreme  court. 


Art. 
8422. 
3423. 
8424. 


Bemovai  of  clerk  of  court  of  appeals. 
Bemovai  of  clerk  of  district  court. 
Order  of  removal  to  be  embodied  ir 
judgment. 


Art.  3418.  Notary  public,  how  removed.  Any  notary  public  who 
shall  be  guilty  of  any  willful  neglect  of  duty  or  official  misconduct,  may  be 
indicted  by  the  grand,  jui'y*  and  on  conviction  shall  be  removed  from  office. 
[Act  June  24,  1876;  15  Leg.  p.  29.] 

Art.  3419.  Order  to  be  embodied  in  jadgrment.  The  order  for  his 
removal  shall  in  each  instance  be  embodied  in  the  judgment  of  the  court. 

Art.  8420.  Pablic  weiglier.  Any  public  weigher  who  shall  be  guilty 
of  official  misconduct,  or  who  is  incompetent,  shall  be  removed  by  the  gov- 
ernor, who  shall  keep  a  record  of  such  removal,  and  report  the  same  with 
his  reasons  therefor  to  the  next  legislature.  [Act  March  17,  1875;  14  Leg. 
S.  S.  p.  162.] 

1.    A  pablic  weigher  may  be  removed  by  the  commissioner's  court.    Post^  Art.  4089a. 

Art.  3421.  Clerk  of  supreme  court.  The  clerk  of  the  supreme  court 
shall  be  subject  to  removal  by  said  court  for  good  cause  entered  of  record  on 
the  minutes  of  said  court.     [Const.  Art.  5,  §  4.] 

Abt.  3422.  Clerk  of  court  of  appeals.  The  clerk  of  the  court  of  ap- 
peals shall  be  subject  to  removal  by  said  court  for  good  cause,  entered  of 
record  on  the  minutes  of  said  court.     [Const.  Art.  5,  §  6.] 

Art.  3423.  Clerk  of  district  court.  The  clerk  of  the  district  court 
may  also  be  removed  by  information  or  by  indictment  of  a  grand  jury  and 
conviction  by  a  petit  jury.     [Const.  Art.  6,  §  9.] 

Abt.  8424.  Order  to  be  embodied  in  judgment.  When  so  removed, 
the  order  for  his  removal  shall  be  embodied  in  the  judgment  of  conviction. 
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CH.  4.— REMOVAL  OF  MAYORS  AND  ALDERMEN. 


ART. 
3425. 
8426. 

3427. 
3428. 
3429. 


Causes  of  remoTal. 

Complaint  against  an  alderman,  and 

V proceedings  thereon, 
ho  shall  try  an  alderman. 
Proceedings  against  a  mayor. 
Who  shall  try  a  mayor. 


Art. 

3430.  Bules  which  govern  proceedings  and 

trial. 

3431.  Judgment. 

3432.  Officer  removed   ineligible    lor    two 

years. 

3433.  This  chapter  does  not  apply,  when. 


Art.  3425.  Causes  of  removal.  The  mayor  and  aldermen  of  any  incor- 
porated town  or  city  may  be  removed  from  office  for  official  misconduct^ 
willful  violation  of  any  of  the  ordinances  of  such  town  or  city,  habitual 
drunkenness,  incompetency,  or  for  such  other  cause  as  may  be  prescribed  by 
the  ordinances  of  such  town  or  city.  [Act  March  6, 1875 ;  14  Leg.  S.  S.  p.  63.] 

(1)  The  power  to  remove  can  be  exercised  only  in  cues  where  there  is  sufficient  cause. 
MiUiJsen  v.  City  Council,  54  T.  388. 

Art.  3426.  Complaint  against  an  alderman,  and  proceedlniirB 
thereon.  When  complaint  iu  writing  and  under  oath,  charging  any  alder- 
man with  any  act  or  omission  which  may  he  cause  for  his  removal,  shall  be 
presented  to  the  mayor,  he  shall  file  the  same  and  cause  the  alderman  so 
charged  to  be  served  with  a  copy  of  such  complaint,  and  shall  set  a  day  for 
the  trial  of  the  case,  and  notify  the  alderman  so  chai*ged  and  the  other  alder- 
men of  such  town  or  city  to  appear  on  such  day.  [Act.  March  6,  1875;  14 
Leg.  S.  S.  p.  63J^ 

Art.  3427.  Who  shall  try  an  alderman.  The  mayor  and  aldermen 
of  such  town  or  city,  except  the  alderman  against  whom  complaint  is  made, 
shall  constitute  a  court  to*try  and  determine  the  case.  [Act  March  6,  1875; 
14Leg.  S.  8.  p.  63.] 

Art.  3428.  Proceedings  against  a  mayor.  When  any  complaint' 
such  us  is  prescribed  in  article  3426,  is  made  against  the  mayor  of  any  incorpo- 
rated town  or  city,  it  shall  be  presented  to  an  alderman  of  such  town  or  city, 
who  shall  file  the  same,  and  cause  such  mayor  to  be  served  with  a  copy  thereof, 
and  shall  set  a  day  for  the  trial  of  the  case,  and  notify  the  mayor  and  other 
aldermen  to  appear  on  such  dny.     [Act  March  6,  1875;  14  Leg.  8.  8.  p.  63.] 

Art.  3429.  Who  shall  try  a  mayor.  A  majority  of  the  aldermen  shall 
constitute  a  court  to  try  and  determine  the  complaint  against  the  mayor» 
and  they  shall  select  one  of  their  number  to  preside  during  such  trial.  [Act 
March  6,  1875;  14  Leg.  8.  8.  p.  63.] 

Art.  3430.  Biiles  which  govern  proceedings  and  trial.  The  rules 
governing  other  proceedings  and  trials  in  the  courts  of  justices  of  the  peace» 
mayors  and  recordern,  shall  govern  in  the  cases  provided  for  in  this  chapter. 

Art.  3431.  Judgment.  If  two-thirds  of  the  members  of  the  court 
present  upon  the  trial  of  the  case  find  the  defendant  guilty  of  the  charges 
contained  in  the  complaint,  and  find  that  such  charges  are  sufficient  cause 
for  removal  fiom  office,  it  shall  be  the  duty  of  the  presiding  officer  of 
the  court  to  enter  judgment  removing  such  mayor  or  alderman, .as  the  case 
may  be,  from  office,  and  declaring  such  office  vacant;  but  should  the  party 
charged  be  found  not  guilty,  judgment  shall  be  entered  accordingly.  [Act 
March  6,  1875  ;  14  Leg.  8.  8.  p.  63.] 

Art.  3432.  Officer  removed  ineligible  for  two  years.  Any  officer 
removed  under  the  provisions  of  this  chapter  shall  not  be  eligible  to  re-election 
to  the  same  office  for  two  years  from  the  date  of  such  removal.  [Act  March 
6,  1875;  14  Leg.  8.  8.  p.  63.] 

Art.  3433.  This  chapter  does  not  apply,  when.  The  provisions  of 
this  chapter  shall  not  apply  to  any  town  or  city  except  such  as  are  incorporated 
under  the  general  laws  of  this  state.     [Act  March  6, 1875  ;  14  Leg.  8.  8.  p.  63.] 


NOTE.—For  Index  see  end  of  Title  67. 
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3433a. 


TITLE  66a.  -  OinCEES ;  EIGHTS,  POWEES  AND  DUTIES  OF. 


Art. 
3433a,  J  1. 


§2. 


Officer  may  be  required  to  pro- 
dace  evidence  of  election  or  ap- 
pointment. 

Salary  shall  be  paid  to  a  duly 
elected  or  appointed  officer 
only. 


Art. 
3433a,  §3. 

§4. 


Acts  of  officers  not  legally  elected 

or  appointed,  void. 
Executive  officers  not  subject  to 

writ  of  mandamuSy  etc. 


Akt.  3433a,  §  1.  Officer  may  be  reqalred  to  produce  evidence 
of  election  or  appointment,  wlien.  The  comptroller  of  publio  accounts, 
the  state  treasurer,  county  commissioners'  courts,  county  treasurers,  and  any 
and  all  other  officers  of  this  state,  or  of  any  muuicipal  division  thereof , whether 
herein  enumerated  or  not,  whp  are  authorized  or  required  by  law  to  audit,  or 
pay,  or  order  to  be  paid,  claims  due  from  the  state,  or  any  county  or  municipal 
division  thereof,  to  any  person  or  persons,  as  a  salary,  or  as  fees,  compensa- 
tion, perquisites  or  emoluments  for  official  services  rendered  by  such  person^ 
as  an  officer  thereof,  shall,  upon  the  demand  of  any  citizen  of  this  state,  before 
auditing,  paying,  or  ordering  to  be  paid,  any  such  claim  as  aforesaid,  require 
such  person  presenting  such  claim,  to  produce  the  certificate  of  his  election  or 
appointment  to  such  office,  directed  by  the  laws  of  this  state  to  be  issued  to 
such  officer;  or,  if  his  claim  be  founded  upon  the  judgment  or  decree  of  a 
coui't  of  this  state,  authorized  by  the  laws  of  this  state  to  hear  and  determine 
the  claims  of  persons  to  office,  then  a  copy  of  the  record  of  such  judgment 
or  decree  cei*tified  under  the  hand  and  seal  of  the  legal  custodian  of  such  record 
to  be  a  true  copy  thereof.     [Act  Feb.  5;  July  1,  1881 ;  17  Leg,  p.  7.] 

Art.  3433a,  §  2.  Salary  shall  be  paid  to  a  dnly  elected  or  ap- 
pointed officer  only.  It  shall  not  i)e  lawful  for  any  officer  or  court  of  this 
state,  or  of  any  municipal  division  thereof,  to  allow,  audit,  pay,  or  order  to 
be  paid,  the  claim  of  any  person  for  salary,  compensation,  fees,  perquisites, 
emoluments  or  services,  as  an  officer  of  the  state,  or  of  any  municipal  division 
thereof,  except  to  such  person  as  has  been  duly  elected  such  officer  by  the 
qualified  voters  of  this  state,  and  whose  election  has  been  asceitained  and  cer- 
tified or  declared  in  the  manner  required  by  the  laws  of  this  state,  or  who  has 
been  appointed  such  officer  by  the  lawful  appointing  power  under  the  constitu- 
tion and  laws  of  this  state,  or  who  has  been  adjudged  entitled  thereto  by  a 
state  court  of  competent  jurisdiction  of  this  state,  and  has  qualified  as  such 
officer  in  accordance  with  the  requirements  of  the  laws  of  this  state. 

Art.  3433a,  §  3.  Acts  of  officers  not  legrally  elected  or  appointed^ 
Toid.  No  person  shall  be  held,  by  the  laws  of  this  state,  entitled  to  pay  for 
services  as  an  officer  thereof,  or  of  any  county  or  municipal  division  thereof, 
or  to  exercise  any  of  the  powers  of  jurisdiction  of  an  officer  thereof,  unless 
he  shall  have  been  elected,  appointed  or  adjudged  entitled  thereto,  as  specified 
in  the  secQnd  section  of  this  act;  and  the  official  acts  of  any  person  claiming 
a  right  to  exercise  such  power  or  jurisdiction,  contrary  to  the  provisions  of 
this  act,  are  and  shall  he  held  to  be  null  and  void. 

Art.  3433a,  §  4.  Executive  officers  not  subject  to  writ  of  man- 
damus,  etc.  No  court  of  this  state  shall  have  power,  authority  or  jurisdic- 
tion to  issue  the  writ  of  mandamus^  or  injunction,  or  any  other  mandatory  or 
compulsory  writ  or  process  against  any  of  the  officers  of  the  executive  depart- 
ments of  the  government  of  this  state,  to  order  or  compel  the  performance 
of  any  act  or  duty,  which,  by  the  laws  of  this  state  they  or  either  of  them 
are  authorized  to  perform,  whether  such  act  or  duty  be  judicial,  ministerial  or 
discretionary. 

NOTE.— For  Index  see  end  of  Title  67. 
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T.  67,  Ch.  1.]  OFFICIAL   BONDS RECORD  OF,   ETC. 


^34-3438. 


TITLE  67 -OFFICIAL  BONDS. 


Oh. 

1.    The  record  of  official  bonds,  and  relief 
of  sureties  thereon. 


Ch. 

2.    Of  obtaining  new  sureties   on  'Official 
l>ond8. 


CH.  1— THE  RECORD  OF  OFFICIAL  BONDS,  AND  RELIEF  OF 

SURETIES  THEREON. 


Art. 

3434.  Official  bonds  to  be  recorded. 

3435.  Sureties  on,  may  be  relieved. 

3436.  Officer  shall  cease  to  act,  etc. 


Art. 

3437.  Must  ^ive  new  bond. 

3438.  Discharge  of  sureties. 


Art.  3434.  To  be  recorded.  All  official  bonds  of  countj  officers  that 
are  requited  by  law  to  be  approved  by  the  commissioners'  coart,  and  which 
have  been  so  approved,  shall  be  recorded  by  the  clerk  of  the  county  court  in  a 
book  kept  for  that  purpose. 

(1)  It  is  a  general  rule  that  a  statutory  bond,  to  be  valid  as  such,  must  strictly  conform  in 
«very,  essential  particular  to  the  statute.  But  if  the  bond  is  in  substantial  compliance  with 
the  statute,  or  if  the  substituted  words  make  the  obligation  less  onerous,  an  action  may  be 
maintained  on  the  bond.  Mays  v.  Lewis,  4  T.  I;  Hanks  v.  Horton,  6  T.  103;  Lawton  v.  State, 
^  T.  270:  Warren  v.  State.  21  T.  610;  Janes  v.  Reynolds,  2  T.  250;  Johnson  v.  Erskin,  9  T.  1 ; 
L.,  I.  M.  &  C.  Co.  V.Roberts,  62  T.  615;  Wooters  v.  Smith,  56  T.  198;  Elchoff  v.  Tidball,  61  T. 
421;  Dlgnan  v.  Shields,  51  T.  822;  King  v.  Frazer,  2  App.  C.  C.  §  788;  Walker  v.  Bennett,  1 
App.  0.  C.  §  649;  Seeligson  v.  DeWitt  County,  1  App.  C.  C.  f  820. 

(2)  When  a  statutoiy  bond,  executed  by  the  lessees  of  the  state  penitentiary  was  made 
payable  to  •'£.  J.  D.."  governor  of  the  State  of  Texas,  instead  of  being  made  payable  to  the 
State  of  Texas,  as  required  by  statute,  suit  was  properly  brought  thereon  in  the  name  of  the 
governor  for  the  use  of  the  state.    Ward  v.  Hubbard,  62  T.  559. 

Art.  3435,  Sureties  on,  to  be  relieved.  Any  surety  on  any  official 
bond  of  any  county  officer  may  apply  to  the  commissioners'  court  of  the 
oounty  to  be  relieved  from  his  bond,  and  the  clerk  of  the  county  court  shall 
thereupon  issue  a  notice  to  said  officer,  and  a  copy  of  the  application,  which 
«hall  be  served  upon  said  officer  by  the  sheriff  or  any  constable  of  the  county. 
[Act  Aug.  12,  1876;  15  Leg,  p.  132.] 

Abt.  3436.  Officer  shall  crease  to  act,  etc.  Upon  the  service  of  such 
notice  said  officer  so  notified  shall  cease  to  exercise  the  functions  of  his  office, 
except  to  preserve  any  records  or  propeily  committed  to  his  charge,  and  in 
case  of  sheriffs  and  constables,  to  keep  prisoners,  preserve  the  peace  and 
•execute  warrants  for  the  arrest  of  persons  charged  with  offenses.  [Act  Aug. 
12,  1876;  15  Leg.  p.  132.] 

Art.  3437.  Mast  STi^e  new  bond.  Said  officer  so  notified  shall  give  a 
new  bond  within  twenty  days  from  the  time  of  receiving  such  notice,  or  his 
office*  shall  become  vacant.     [Act  Aug.  12,  1876;  15  Leg.  p.  132.] 

Art.  3438.  Discharsre  of  snreties.  If  a  new  bond  be  given  and 
approved,  the  former  sureties  shall  be  discharged  from  any  liability  for  the 
misconduct  of  the  principal  after  the  approval  of  such  new  bond.  [Act  Aug. 
12,  1876  ;  15  Leg.  p.  132.] 

(1)  The  sureties  on  the  bond  of  a  tax  collector  are  not  discharged  until  the  new  bond  is 
approved  by  the  comptroller  of  the  state.    SUte  v.  Wells,  61 T.  o62. 
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T.  67,  Ch.  2.]     OFFICIAL  BONDS OBTAINING  NEW  SURETIES  ON.  3439-344U 


CH.  2.— OBTAINING  NEW  SURETIES  ON  OFFICIAL  BONDS. 


Art. 
3439. 


Commissioners*  court  may  require  new 
bond,  etc. 


Art. 
3440. 
3441. 


Officer  to  be  cited. 
Ko  appeal  allowed. 


Abt.  3439.    Conuuissioners'  court  may  require  new  bond,  etc» 

In  all  oases  where  by  law  the  commissioners'  couit  is  required  to  approve  tlie 
bond  of  any  of  the  officers  of  their  several  counties,  it  shall  be  their  duty 
whenever  they  shall  become  satisfied  that  said  bonds  from  any  cause  are  insuf- 
ficient, to  require  new  bonds  or  additional  sureties  to  be  given,  as  the  case 
may  require.     [Act  July  22,  1876;  15  Leg.  p.  54.] 

Art.  3440.  Officer  to  be  cited.  The  said  court  shall  cause  the  officer 
whose  bond  is  complained  of  to  be  cited  to  appear  at  a  term  of  their  court 
not  less  than  five  days  after  service  of  said  citation,  and  shall  take  such  action 
thereon  as  they  may  deem  best  for  the  interest  of  the  state  and  county.  [Act 
July  22,  1876;  15  Leg.  p.  54.1 

Abt.  8441.  No  appeal  allowed.  From  the  decision  of  the  commis- 
sioners' court,  in.  reference  to  said  official  bond  no  appeal  shall  be  allowed^ 
and  their  decision  shall  be  final  and  conclusive. 


INDEX  TO  TITLES  66,  66a  AND  67. 


ADDRESS,  certain   officers   removable  on, 
3378. 
cause  for  removal  to  be  set  out,  337^, 
notice  to  be  given,  3380. 
vote,  bow  taken,  etc.,  3381. 
ALDERMEN  may  be  removed  from  offloe, 
wben,  3425. 
complaint  against,  etc.,  3426. 
how  tried,  3427. 

when  removed,  ineligible  for  office,  3432 
and  3433. 
ANSWER  may  be  filed,  when,  3407. 
ASSESSOR.    See  County  Officers. 
ATTORNEY-GENERAL  removable  by  hn- 

peachment,  3377. 
BONDS  to  be  recorded,  3434. 
to  be  approved  by  commissioners^  court, 

3434. 
must  conform  to  the  statute,  3434  (1). 
when  informal,  suit  brought  on,  how,  3434 

(2). 
sureties  on,  relieved  how.  3435. 
on   notice   of  application,  officer   shall 
cease  to  act,  3436. 
new,  given  when,  3437. 
on  approval  of,  sureties  discharged,  3438 
and  note, 
failure  to  give,  ground  for  removal,  when, 

3400  and  note. 

New  Bonds  may  be  required,  when,  3437, 

on  approval  of,  sureties  discharged,  3438. 

may  be  required  by  commissioners^  court, 

when,  343&-3441. 

CATTLE   AND   HIDE   INSPECTOR.    See 

County  Officers, 

CITATION,    application   for,    made   when, 
3404  and  3405. 
shall  issue,  when,  3406. 
CLERK  of  supreme  court,  how  removed  from 
office,  3421. 
of  court  of  appeals,  how  removed  from  of- 
fice, 3422. 
ef  district  court,  how  removed  from  office, 
ai23  and  3424. 


CLERKS  OP  DISTRICT  AND  COUNTY 
COURTS.     See  County  Officers. 

COMMISSIONER  OP  AGRICULTURE, 
ETC..  removable  by  impeachment,  3377. 

COMMISSIONER  OP  THE  GENERAL 
LAND  OPPICE,  removable  by  impeach- 
ment, 3377. 

COMMISSIONERS.     See  County  Officers. 

COMPTROLLER,  removable  by  impeach- 
ment, 3377. 

CONSTABLE.     See  County  Officers, 

COUNTY  ATTORNEYS.  See  County  Cy- 
ficers, 

COUNTY  JUDGES.    See  County  Officers. 

COUNTY  OFFICERS,  removed  ou  convic- 
tion of  a  felony,  etc.,  3388. 
appeal  supersedes  order  of  removal,  when, 

may  be  removed  by  judges  of  district  court, 
3390.      * 
cause  for,  to  be  set  out,  3391  and  3399. 
not  removable  for  acts  prior  to  election, 

3415. 
may  be  removed  for  failure  to  give  bond, 

3400  and  note, 
proceedings  for  removal   of,  commenced 
how,  3401. 
requisites  of  petition  for,  3402. 
verdict  of  juiy,  how  rendered,  3403. 
citation,  how  and  when  to  issue,  3404  to 

3406. 
on  order  for  citation,  bond  may  be  re- 
quired, 3412. 
answer  filed,  when,  3407. 
trial,  how  conducted,  3408. 
pending  suit,  officer  may  be  suspended, 

how,^3409. 
judgment  may  be  appealed  from,  3410. 
appeal,  returnable  where,  3416. 
on  appeal,  cost-bond  to  be  given,  3411. 
mandate,  issued  when,  3417. 
COUNTY  SURVEYOR.    See  County  Officers. 
COUNTY  TREASURER.      See  County  Cf^ 
fleers. 
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T.  66-G7.] 


INDEX. 


CRIMINAL  DISTRICT  JUDGE,  removable 
by  impeachment,  3377. 
on  address,  3378. 
by  supreme  court.  3382  and  3383. 
DISTRICT  AITORNEY.   See  County  Officers. 
proceedings  to  remove  from  office,  com- 
menced wliere,  3413. 
includes,  criminal  district  attorney,  3414. 
DRUNKENNESS,    habitual,    defined,   3395 
and  3396. 
not  habitual,  defined,  3397. 
officers  removable  on  charge  of,  3396-3399. 
PELONY,  conviction  of,  works  a  removal 

from  office,  3388. 
GOVERNOR,  removable  by  impeachment, 
3377. 
may  remove  state  officers,  when  and  how, 
3387. 
HABITUAL  DRUNKENNESS,  defined,  3395 

and  3396. 
IMPEACHMENT,  certain  officers  removable 

by,  3377. 
INCOMPETENCY,  defined,  3392. 
JUDGE  OF  THE  DISTRICT  COURT,  re- 
movable by  impeachment,  3377. 
removable  on  address,  3378. 
removable  bv  supreme  court,  3382. 
JUDGES  OF  THE  SUPREME  COURT,  re- 
movable by  impeachment,  3377. 
removable  on  address,  3378. 
cause  for,  must  be  set  out,  3379. 
JUSTICE  OP   THE  PEACE.     /Sfe«  County 

Officers. 
LIEUTENANT-GOVERNOR,  removable  by 

impeachment,  3377. 
MANDAMUS  shall  not  be  issued  against  of- 
ficer of  executive  depaitment,  &33a,  §  4. 
MAYOR  of  an  incorporated  town  or  city,  re- 
moved from  office,  when,  3425. 
proceedings  against,  3428. 

how  tried,  3429-3431. 
when  removed,  ineligible  for  re-election, 
3432. 
MISDEMEANOR  INVOLVING  OFFICIAL 
MISCONDUCT  works  a  removal  from  of- 
fice, 3388. 


NOTARY  PUBLIC,  how  removed  from  of- 
fice, 3418  and  3419. 
OFFICIAL  MISCONDUCT,  defined,  3393. 
OFFICER  may  be  required  to  produce  ev- 
idence of  election  or  appointment,  when, 
3433a,  §  1. 
not  duly  elected,  shall  not  receive  salary, 

etc.,  3433a,  §  2. 
if  not  legally  elected,  etc.,  acts  of,  void, 

3433a,  §3. 
nf»t  subject  to  writ  of  mandamus^  when, 
3433a,  §4. 
PETITION  for  removal  of  officers,  requisites 

of,  3402. 
PUBLIC  WEIGHER,  how  removed  from  of- 
fice, 3420. 
RELATOR  may  file  petition  for  removal  of 
officer,  when,  3401. 
requisites  of,  3402. 

shall  apply  for  citation,  3404  and  3405. 
s^hall  give  security  for  costs,  when,  3412. 
SHERIFF.     See  County  Officers. 
STATE  OFFICERS,  removable  by  impeach- 
ment, when,  3377. 
removable  on  address,  when,  3378. 
removable  by  governor,  when,  3378. 
SUPREME  COURT.    See  Judges  of  the  Su- 
preme  Court, 
has  authority   to   remove  district  judge. 


criminal  district  judee,  3383. 
jurisdiction  called  into   exercise,  how, 

3384. 
presentment  founded  on  knowledge,  etc., 
338.5. 
SURETY  on  official  bond  may  be  relieved, 
how,  3435  and  3436. 
discharged,  when,  3438. 
additional  may  be  required,  when,  3439  to 
3441. 
TREASURER,  removable  by  impeachment, 

3377. 
TRIAL.    See  County  Officers. 
in  proceedings  for  removal  from   offioe, 
conducted  how,  3408. 
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PABTNEBSHIFS — LIMITED. 


3442-3446. 


TITLE  68-PARTNEESfflPS,  LIMITED. 


Art. 

a442.  Limited  partnerships  authorized. 

3443.  General  and  special  partners. 

3444.  General  partners  only  to  act. 

3445.  Such  partnerships,  how  formed. 

3446.  Certificate  to  be  acknowledged. 

3447.  And  filed  and  recorded. 

3448.  General  partner  to  file  affidavit. 

3449.  Pre-requisites  indispensable. 

3450.  Terms  to  be  published. 

3451.  Publisher's  affidavit. 

3452.  Renewals  to  be  with  lilce  formalities. 

3453.  Certain  alterations  a  dissolution. 

3454.  Firm  name. 

3455.  Suits  by  and  againsf . 


Art. 

3456.  Capital  of  si>ecial  partner  not  to  be 

withdrawn. 

3457.  If  reduced,  to  be  made  good. 

3458.  Powers  of  special  partner. 

3459.  Partners  to  account,  and  liability  for 

fraud. 

3460.  Assignments    by   partnership,   when 

void. 

3461.  Assignments  in  contemplation  of  in- 

solvency. 

3462.  Effect  of  concurrence  by  special  part- 

ner. 

3463.  Partnership  creditors  preferred. 

3464.  Dissolution  before  time  agreed  on. 


Art.  3442.  liimited  partnerships  authorized.  Limited  partner- 
ships for  the  traiisactiou  of  auy  mercantile,  mechanical,  manufacturing  or 
other  business,  except  banking  or  insurance,  may  be  formed  by  two  or  more 
persons,  upon  the  terms,  with  the  rights  and  powers,  and  subject  to  the  con- 
ditions and  liabilities  herein  prescribed.  [Act  May  12,  1846;  1  Leg.  p.  279; 
P.  D.  4717.] 

Art.  3443.    General  and  special  paitners.    Such  partnerships  may 

consist  of  one  or  more  persons,  who  shall  be  called  the  general  partners,  and 

who  shall  be  jointly  and  severally  responsible  as  general  partners  now  are  by 

law ;  and  of  one  or  more  pei-sons  who  shall  contribute  in  actual  cash  payments 

a  specific  sum  as  capital  to  the  common  stock,  who  shall  be  called  special 

partntBrs,  and  who  shall  not  be  liable  for  the  debts  of  the  partnership,  beyond 

the  fund  so  contributed  by  him  or  them  to  the  capital.     [Act  May  12,  1846; 

ILeg.  p.  279;  P.  D.  4718.] 

(1)  Mere  formal  defects  in  the  articles  of  partnership  which  do  not  mislead  third  parties 
to  their  injury,  will  not  render  the  limited  partner  liable  as  a  general  partner.  Oarhart  v. 
Eillough,  1  App.  0.  C.  §  113;  citing  Munroe  v.  Arlege,  23  T.  478.  A  person  deaUng  with  a 
partnership  with  notice  of  the  limited  liability  of  one  of  the  firm,  is  bound  by  such  limitation. 
Carhart  y.  KiUough,  1  App.  0.  0.  §  112;  Gallagher  v.  Heidenheimer,  3  App.  0.  0.  §  133. 

Art.  3444.  General  partners  only  to  act.  The  general  partners 
only  shall  be  authorized  to  transact  business  and  sign  for  the  partnership  and 
to  bind  the  same.     [Act  May  12, 1846;  1  Leg.  p.  279;  P.  D.  4719.] 

Art.  3445.  Snch  partnerships,  how  formed.  The  persons  desirous 
of  forming  such  partnership  shall  make  and  severally  sign  a  certificate  which 
shall  contain — 

1.  The  name  or  firm  under  which  the  partnership  is  to  be  conducted. 

2.  The  general  nature  of  the  business  intended  to  be  transacted. 

3.  The  names  of  all  the  general  and  special  partners  interested  therein,  dis- 
tinguishing which  are  general  and  which  are  special  partners,  and  their  respec- 
tive places  of  residence. 

4.  The  amount  of  capital  which  each  special  partner  shall  have  contributed 
to  the  common  stock. 

5.  The  period  at  which  the  partnership  is  to  commence,  and  the  period  at 
which  it  is  to  terminate.  [Act  May  12,  1846;  1  Leg.  p.  279;  P.  D. 
4720.] 

Abt.  3446.  Oertlflcate  to  be  acknowledged.  The  certificate  shall 
be  acknowledged  by  the  several  persons  signing  the  same,  before  any  officer 
authorized  to  take  acknowledgments  for  record,  and  such  acknowledgment 
shall  be  made  and  certified  in  the  same  manner  as  the  acknowledgment  of  the 
conveyances  of  land.     [Act  May  12,  1846;  1  Leg.  p.  279;  P.  D.  4721.] 
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T,    68.]  PARTNERSHIPS — LIMITED.  3447-3454. 

Art.  3447.  And  filed  and  recorded.  The  certificate  so  acknowledged 
and  certified  shall  be  filed  in  the  office  of  the  clerk  of  the  county  court  of  the 
county  in  which  the  principal  place  of  business  of  the  partnership  shall  be 
situated,  and  shall  also  be  recorded  by  him  at  large  in  a  book  to  be  kept  for 
that  purpose,  open  to  public  inspection.  If  the  partnership  shall  have  places 
of  business  situated  in  different  counties,  the  certificate  and  acknowledgment 
thereof  shall  be  filed  and  recorded  in  like  manner  in  the  office  of  the  clerk  of 
the  county  court  of  every  such  county.  [Act  May  12,  1846;  1  Leg.  p.  279; 
P.  D.  4722.] 

Art.  3448.  General  partner  to  file  affidavit.  At  the  time  of  filing 
the  original  ceitificate  with  the  evidence  of  the  acknowledgment  thereof,  as 
before  directed,  an  affidavit  of  one  or  more  of  the  general  partners  shall  also 
be  filed  in  the  same  office,  stating  that  the  sums  specified  in  the  certificate  to 
have  been  contributed  by  each  of  the  special  partners,  to  the  common  stocky 
have  been  actually  ^nd  in  good  faith  paid  in  cash.  [Act  May  12,  1846;  1 
Leg.  p.  279;  P.  D.  4723.] 

Art.  3449.  Pre-reqoisites  indispensable.  No  such  partnership  shall 
be  deemed  to  have  been  formed  until  a  certificate  shall  have  been  made,  ac- 
knowledged, filed  and  recorded,  nor  until  an  affidavit  shall  have  been  filed  as 
above  directed;  and  if  any  false  statement  be  made  in  such  certificate  or  affi- 
davit, all  the  persons  interested  in  such  partnership  shall  be  liable  for  all  the 
engagements  thereof  as  general  partners.  [Act  May  12,  1846;  1  Leg.  p. 
279;  P.  D.  4724.] 

(1)  When  articles  are  not  made  in  conformily  with  the  statate,  the  record  is  not  notice. 
GaUagher  v.  Heidenheimer,  3  App.  C.  C.  §  133. 

Art.  3450.  Terms  to  be  published.  The  partners  shall  publish  the 
terms  of  the  partnership  when  registered,  for  at  least  six  weeks  immediately 
after  such  registry,  in  such  newspapers  as  shall  be  designated  by  the  clerk  in 
whose  office  such  registry  shall  be  made;  and  if  such  publication  be  not  made 
the  partnership  shall  be  deemed  general.  [Act  May  12,  1846 ;  1  Leg.  p.  279 ; 
P.  D.  4725.] 

Art.  3451.  Pablisher's  affidavit.  An  affidavit  of  the  publication  of 
such  notice,  by  the  publisher  of  the  newspapers  in  which  the  same  shall  be 
published,  may  be  filed  with  the  clerk  directing  the  same,  and  shall  be  ev- 
idence of  the  facts  therein  contained.  [Act  May  12,  1846;  1  Leg.  p.  279; 
P.  D.  4726.] 

Art.  3452.  Renewals  to  be  with  like  formalities.  Every  renewal 
or  continuance  of  such  partnership  beyond  the  time  originally  fixed  for  its 
duration  shall  be  certified,  acknowledged  and  recorded;  and  an  affidavit  of  a 
general  partner  be  made  and  filed,  and  notice  given  in  the  manner  herein  re» 
quired  for  its  original  formation,  and  every  such  partnership  which  shall  be 
•.therwise  renewed  or  continued  shall  be  deemed  a  general  partnership.  [Act 
May  12,  1846;   1  Leg.  p.  279;  P.  D.  4727.] 

Art.  3453.  Certain  alterations  a  dissolution.  Every  alteratioa 
which  shall  be  made  in  the  names  of  the  partners,  in  the  nature  of  the  bus- 
iness, or  in  the  capital  or  shares  thereof,  or  in  any  other  matter  specified  in  the 
original  certificate,  shall  be  deemed  a  dissolution  of  the  partnership;  and 
every  such  partnership  which  shall  in  any  manner  be  carried  on  after  any  such 
alteration  shall  have  been- made  shall  be  deemed  a  general  partnership,  unless 
renewed  as  a  special  partnership  according  to  the  provisions  of  the  last  article. 
[Act  May  12,  1846;   1  Leg.  p.  279;  P.  D.  4728.] 

Art.  3454.  Firm  name.  The  business  of  the  partnership  shall  be  con- 
ducted under  a  firm  in  which  the  names  of  the  general  partners  only  shall  be 
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inserted,  without  the  addition  of  the  word  **company,"  or  any  other  general 
term;  and  if  the  name  of  any  special  partner  be  used  in  such  firm,  with  his 
privity,  he  shall  be  deemed  a  general  partner.  [Act  May  12,  1846;  1  Leg. 
p.  279;  P.  D.  4729.] 

Art.  8455.  Salts  by  and  agrainst.  Suits  in  relation  to  the  business  of 
the  partnership  may  be  brought  and  conducted  by  and  against  the  general 
partners,  in  the  same  manner  as.  if  there  were  no  special  partners.  [Act 
May  12,  1846;   1  Leg.  p.  279;  P.  D.  4730.] 

Art.  3456.  Capital  of  special  partner  not  to  be  witlidrawn.  No 
part  of  the  sum  which  any  special  paitner  shall  have  contributed  to  the  cap- 
ital stock  shall  be  withdrawn  by  him,  or  puid  or  transferred  to  him  in  the 
character  of  dividends,  profits  or  otherwise,  at  any  time  during  the  contin- 
uance of  the  partnership;  but  any  partner  may  annually  receive  lawful  inter- 
est on  the  sum  so  contributed  by  him,  if  the  payment  of  such  interest  shall 
not  reduce  the  originaramount  of  such  capital ;  and  if,  after  the  payment  of 
such  interest,  any  profit  shall  remain  to  be  divided  he  may  also  receive  his 
poiiion  of  such  profits.  [Act  May  12,  1846;  1  Leg.  p.  279;  P.  D. 
4731.] 

Art.  3457.  If  reduced,  to  be  made  good.  If  it  shall  appear  that 
by  the  payment  of  interest  or  profits  to  any  special  partner  the  original  cap- 
ital has  been  reduced,  the  partner  receiving  the  same  shall  be  bound  to  restore 
the  amount  necessary  to  make  good  bis  share  of  the  eapital,  with  interest. 
[Act  May  12,  1846;  1  Leg.  p.  279;   P.  D.  4732.] 

Art.  3458.  Powers  of  special  partner.  A  special  partner  may  from 
time  to  time  examine  into  the  state  and  progress  of  the  partnership  concerns, 
and  may  advise  as  to  their  management.  [Act  May  12, 1846 ;  1  Leg.  p.  279 ; 
P.  D.  4733.] 

Art.  3459.    Partners  to  acconnt^  and  liability  for  fraud.     The 

general  partners  shall  be  liable  to  account  to  each  other,  and  to  the  special 
partners, for  the  management  of  the  concern,  both  in  law  and  equity,  as  other 
partners  are  by  law  ;  and  every  pailner'who  shall  be  guilty  of  any  fraud  in 
the  affairs  of  the  partnership  shall  be  liable,  civilly,  to  the  party  injured  to 
the  extent  of  his  damage.  [Act  May  12,  1846;  1  Leg.  p.  279;  P.  f). 
4734-5.] 

Art.  3460.  Assigrnments  by  partnership  void,  when.  Every  sale, 
assignment  or  transfer  of  any  property  or  effects  of  the  partnership  made  by 
such  partnership  when  insolvenfor  in  contemplation  of  insolvency,  or  after, 
or  in  contemplation  of  insolvency  of  any  partner,  with  the  intent  of  giving  a 
preference  to  any  creditor  of  such  partnership  or  insolvent  partner  over  other 
creditoi-8  of  such  partnership;  and  every  judgment  confessed,  lien  created  or 
security  given  by  any  such  partnership  under  the  like  circumstances  and  with 
like  intent,  shall  be  void  as  against  the  creditors  of  such  partnership.  [Act 
May  12,  1846;  1  Leg.  p.  279;  P.  D.  4736.] 

Abt.  3461.  Assigrnments  in  contemplation  of  insolvency*  Every 
such  sale,  assignment  or  transfer  of  any  of  the  property  or  effects  of  a  gen- 
eral or  special  partner  made  by  such  general  or  special  partner  when  insolvent 
or  in  contemplation  of  insolvency,  or  after,  or  in  contemphition  of  the  insol- 
vency of  the  partnership,  with  the  intent  of  giving  to  any  creditor  of  his  own 
or  of  the  partnership  a  preference  over  the  creditors  of  the  partnership  ;  and 
every  judgment  confessed,  lien  created  or  security  given  by  any  such  partner 
under  like  circumstances  and  with  like  intent,  shall  be  void  as  against  the 
creditors  of  the  partnership.  [Act  May  12,  1846;  1  Leg.  p.  279;  P.  D. 
4737.] 
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Art.  3462.  Effect  of  ooncnrrence  by  special  partner*  J^very 
special  paiiiner  who  shall  violate  any  provision  of  the  last  two  preceding  sec- 
tions, and  who  shall  concur  in  or  assent  to  any  such  violation  of  the  partner- 
ship by  any  individual  partner,  shall  be  liable  as  a  general  partner.  [Act 
May  12,  1846;  1  Leg.  p.  279;  P.  D.  4738.] 

Art.  3463.  Partnership  creditors  preferred.  In  case  of  the  insol- 
vency or  bankruptcy  of  the  partnership,  n.o  special  partner  shall,  under  any 
circumstances,  be  allowed  to  claim  as  creditor  until  the  claims  of  all  other 
creditors  of  the  partnership  shall  be  satisfied.  [Act  May  12,  1846;  1  Leg.  p. 
279;  P.  D.  4739.] 

Art.  3464.  Dissolution  before  the  time  agreed  on.  No  dissolu- 
tion of  such  partnerships  by  the  acts  of  the  parties  shall  take  place  previous 
to  the  time  specified  in  the  certificate  of  its  formation  or  in  the  certificate  of 
its  renewal,  until  a  notice  of  such  dissolution  shall  have  been  filed  and 
recorded  and  published  once  in  each  week  for  four  weeks  in  a  newspaper 
printed  in  each  of  the  counties  where  the  partnership  may  have  a  place  of 
business,  if  there  be  such  papers;  and  if  there  be  no  newspapers  published  in 
such  county,  then  in  a  newspaper  published  in  the  nearest  county  where  there 
is  one.     [Act  May  12,  1846;  1  Leg.  p.  279;  P.  D.  4740.] 

(1)  As  between  the  parties  to  the  contract,  a  partnership  in  fact  can  only  exist  where  there 
is  a  voluntary  agreement  between  persons  competent  to  contract  made  for  that  purpose. 
Cleveland  v.  Anderson,  2  App.  C.  C.  §  146. 

(2)  A  married  woman  cannot  become  a  partner  in  business,  either  with  her  husband  or 
wirh  anyone  else.  Miller  v.  Marx,  65  T.  131;  citing  Wallace  v.  Finberff,  46  T.  35 ;  Cox  v. 
Miller,  54  T.  16:  and  see  Bradford  v.  Johnson,  44  T.  3S1:  Cockrum  y.  McCracken,  1  App. 
C.  C.  §  65. 

(3)  It  exists  where  two  or  more  persons  combine  their  property,  labor,  or  skill,  for  the 
purpose  of  business  for  their  own  benefit.    Brinkley  v.  Harkins,  48  T.  225. 

(4)  It  is  not  essential  to  constitute  a  partnership*  as  to  third  persons,  that  the  parties  are  by 
agreement  to  share  in  the  losses  of  the  business;  it  is  sufllcieut  if  they  are  to  have  a  com- 
munity of  interest  in  the  profits  as  such.  Goode  v.  McCartney,  10  T,  195;  Cothran  v.  Mar- 
maduke,  60  T.  370;  Stevens  v.  Gainesville  Nat.  Bank,  62  T.  499;  Bradshaw  v.  Apperson,  36 
T.  133;  Cleveland  v.  Anderson,  2  App.  C.  C.  §  147. 

(5)  One  who  advances  nothing,  and  receives  a  stipulated  portion  of  the  profits  as  com- 
pensation for  his  services  as  clerk,  is  not  a  partner.  Cothran  v.  Marmaduke,  60  T.  370; 
Stevens  v.  Gainesville  Kat.  Bank,  62  T.  499;  Grabenheimer  v.  Bindskoff,  64  T.  49. 

(6)  A  secret  partnership  exists  when  one  is  really  participating  in  the  profits  and  losses  of 
an  enterprise  carried  on  by  another,  and  withholds  a  knowledge  of  the  fact  from  the  public. 
Harris  v.  Crary,  67  T.  883.  A  secret  partner,  when  discovered,  is  liable  for  the  debts  of  the 
firm.  Franklin  v.  Bardie,  1  App.  C.  C.  §  1221 ;  citing  Devine  v.  Martin,  15  T.  81 ;  Coons  v. 
Benick,  11  T.  134.  He  is  not  liable  for  a  debt  contracted  after  he  has  retired,  unless  he  had 
been  previously  known  as  a  partner.  Speake  v.  Prewitt,  6  T.  252 ;  Jackson  v.  Alexander,  8 
T.  109;  Bradshaw  v.  Apperson,  38  T.  133.  A  dormant  partner  who  is  not  privy  to  the  con- 
tract, need  not  be  joined  in  a  suit  against  the  firm.  Oarrett  v.  Muller,  87  T.  589;  Mcllhenny 
V.  Lee,  43  T.  205;  Speake  v.  Prewitt,  6  T.  252;  Jackson  v.  Alexander,  8  T.  109. 

(7)  An  ostensible  partner  is  one  who  holds  himself  out  as  a  partner,  or  knowingly  permits 
another  in  any  manner  to  use  his  name  as  a  member  of  the  firm  in  order  to  obtain  credit, 
when  in  point  of  fact  he  is  not  a  partner.  Harris  v.  Crary,  67  T.  883;  Gribble  v.  Harry,  2 
App.  C.  C._§  800.  An  ostensible  partner  is  liable  to  a  creditor  who  contracts  with  the  firm. 
Crozier  v.  Kirker,  4  T.  252;  Burnley  v.  Bice,  18  T.  4S1 ;  Lewis  v.  Wade,  1  App.  C.  C.  §  697. 

(8)  An  incoming  partner  does  not  by  his  entry  into  the  firm  per  $e  l)ecome  liable  for  the 
existing  debts  of  the  firm.  He  becomes  a  member  of  the  firm  for  the  future,  and  is  bound  for 
its  future  liabilities  only.  If  the  incoming  partner  agree  with  the  firm  to  pay  the  existing 
liabilities  of  the  firm,  such  agreement  is  binding  between  the  parties  to  it,  but  does  not  extend 
to  a  creditor,  and  does  not  confer  upon  him  the  right  to  fix  the  debt  upon  the  new  partner. 
Heidenheimer  v.  Franklin,  1  App.  C.  C.  §  840.  Where  a  surviving  widow  continued  to  carry 
on  the  mercantile  business  of  her  deceased  husband  under  the  ola  name,  with  the  coniaent  of 
the  husband^s  heirs,  she  receiving  the  profits  and  some  of  the  heirs  assisting  her  in  the  bus- 
iness, and  holding  themselves  out  to  the  world  as  being  interested  in  it,  the  widow  and  those 
heirs  engaged  in  conducting  the  business  would  be  liable  as  partners.  Administration  having 
been  afterwards  granted,  a  creditor  who  had  furnished  goods  after  the  husband's  death  could 

farnishee  the  administrator  for  property  acquired  in  the  business  after  the  death  of  the  bus- 
and.    Cleveland  v.  Harding,  67  T.  396. 

(9)  It  is  not  competent  to  prove  a  partnership  by  general  reputation,  common  rumor,  or 
the  opinion  or  belief  of  a  witness  founded  on  such  hearsay  testimony.  White  v.  Whaley, 
1  App.  C.  C.  §  103;  Cleveland  v.  Duggan,  2  App.  C.  C.  §  86. 
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(10)  When  it  has  been  proven  that  a  partnership  existed  at  a  given  date,  it  is  presumed  to 
<xmtinne  until  it  has  been  proved  to  have  been  dissolved.    Devine  v.  Martin,  15  T.  25. 

(11)  When  persons  have  held  themselves  out  to  the  public  as  partners,  and  authorized 
others  to  contract  and  deal  with  them  on  the  faith  of  their  joint  liability,  those  who  thus  deal 
with  them  are  authorized  to  act  upon  the  presumption  that  such  relations  continue  until  notice 
is  f^iYBu  of  the  dissolution  of  the  partnership  or  such  facts  are  shown  as  will  raise  the  pre- 
sumption that  it  was  known;  and  whether  a  party  who  deals  with  one  member  of  a  firm  upon 
the  credit  or  in  the  name  of  the  firm  after  it  has  been  dissolved,  had  either  actual  or  con- 
structive notice  of  such  dissolution,  is  a  question  of  fact  an/l  must  be  determined  by  the  jury. 
Tudor  V.  White,  27  T.  584;  Davis  v.  WlllU,  47  T.  154;  Long  v.  Garnett,  59  T.  229;  Graben- 
heimer  v.  Bindskoff,  64  T.  49. 

(12)  The  liability  of  a  partner  may  be  shown  by  his  acts  or  declarations,  from  which  it 
might  reasonably  be  concluded  that  he  was  such  partner.  White  v.  Whaley,  1  App.  C.  0.  §  102. 

(13)  It  seems  that  a  partner  has  not,  in  general,  authority  to  receive  payment  of  the  part- 
nership debt  in  property;  the  exceptions  l)eing  where  the  nature  of  the  partnership  business, 
the  course  of  partnership  dealing,  or  the  acquiescence  of  the  other  partners,  such  authority 
is  implied.    Lee  v.  Hamilton,  12T.  413. 

(14)  One  partner  may  sell  the  entire  stock  of  goods  of  the  firm,  for  the  purpose  of  paying 
its  indebtedness.    Schneider  v.  Sansom,  62  T.  201 ;  and  see  Ellis  v.  Valentine,  65  T.  532. 

(15)  When  the  subject  matter  of  a  contract  is  consistent  with  the  partnership  business,  or 
incident  thereto,  an  act  of  one  partner  is  binding  upon  all.  Blchardson  v.  Tliaoker,  1  App. 
C  O*  §  138. 

(16)  Every  partner  has  an  implied  authority  to  bind  his  co-partners  by  the  making  of  notes, 
and  the  drawing  and  accepting  of  bills  for  commercial  purposes  consistent  with  the  object  of 
the  partnership,  and  to  rebut  this  presumption  of  authority,  there  must  be  proof  of  fraud  or 
of  a  knowledge  of  the  want  of  authority  or  of  notice.  Orozier  v.  Elrker,  4  T.  252;  Nunn  v. 
Lackey,  1  App.  0.  G.  §  1331. 

(17)  A  contract  on  partnership  account,  and  on  the  joint  credit  of  the  partners,  is  binding, 
although  made  in  the  individual  name  of  one  of  the  partners.    Burnley  v.  Bice,  18  T.  481. 

(18)  Whenever  credit  is  given  to  a  firm  within  the  scope  of  the  business  of  that  firm, 
whether  the  partnership  l>e  of  a  general  or  limited  nature,  it  will  bind  all  the  partners,  not- 
withstanding any  secret  reservation  l)etween  them,  which  is  unknown  to  those  that  give  the 
credit.    FrankUn  v.  Hardie,  1  App.  O.  O.  §  1220. 

(19)  Where  one  dealing  with  a  partner  knows  the  .contract  not  to  be  in  the  usual  coarse  of 
dealing  of  the  firm,  the  firm  is  not  bound.    Goode  v.  McCartney,  10  T.  193. 

(20)  One  who  sells  goods  to  another  knowing  him  to  be  a  meml)er  of  two  different  firms  of 
the  same  name,  must  ascertain  by  inquiry  with  which  firm  he  is  dealing.  He  cannot  hold  the 
firm  for  which  thegoods  were  not  purchased  responsible.    Gushing  v.  Smith,  43  T.  261. 

(21)  One  partner  cannot  apply  the  partnership  funds  or  securities  to  the  discharge  of  his 
own  private  debts,  without  the  consent  of  the  other  members  of  the  firm,  whether  the  sep- 
arate creditor  knew  the  property  to  be  partnership  property  or  not;  Goode  v.  McCartnev,  10 
T.  193;  Lee  v.  Hamilton,  12  T.  413;  Powell  v.  Messer,  18  T.  401 ;  Young  v.  Bead,  25  T.  Sup. 
113;  Sanger  v.  Ker,  1  App.  O.  O.  §  1086;  and  such  transfer  passes  no  title  to  the  transferee,  at 
least  in  tne  absence  of  the  consent  of  the  other  partners.    Anderson  v.  Boyd,  64  T.  108. 

(22)  A  note  executed  in  the  firm  name  by  one  partner  does  not  bind  the  other  partner 
where  it  is  given  for  a  consideration  disconnected  with  the  business  of  the  partnership.  Bur- 
leigh y.  Parton,  21  T.  585. 

(23)  A  person  who  deals  with  a  partnership,  after  he  has  express  notice  of  the  limited 
liability  of  one  of  the  firm,  is  bound  py  such  limitation.  Oarhart  v.  Killou^,  1  App.  0.  C. 
{ 112;  (Hllagher  v.  Heidenheimer,  8  App.  C.  C.  §  133. 

(24)  Each  meml>er  of  a  firm  is  chargeable  with  notloe  of  the  transactions  of  the  others, 
within  the  scope  of  the  partnerahip  business,  but  not  of  the  sale  by  a  partner  of  his  individual 
interest  in  partnership  property,  or  of  his  representations  in  making  the  sale*  Liddell  v. 
Grain,  53  T.  549. 

(25)  Partners  are  liable  for  articles  furnished  for  the  benefit  of  the  firm  to  an  individual 
member,  though  the  vendor  does  not  know  of  the  existence  of  the  firm,  and  though  he  sup- 
posed himself  dealing  with  and  giving  credit  to  an  individual  partner,  by  charging  him 
alone  on  his  books.  Ford  v.  McBride,  45  T.  498;  Devine  v.  Martin,  15  T.  25;  Mann  v.  Glapp, 
1  App.  O.  G.  §  505;  Strauss  v.  Jones,  37  T.  818. 

(26)  When  the  creditor  has  taken  a  iudgment  against  one  partner,  as  on  his  individual 
contract,  equity  will  not  aid  him  to  subject  the  partnership  property  to  its  satisfaction,  espec- 
ially where  he  shows  that  the  partnership  property  will  not  satisfy  the  partnership  liabilities. 
Gaut  V.  Beed,  24  T.  46. 

(27)  A  partner  is  not  permitted  to  do  anything  to  his  own  advantage  which  will  sacrifice 
the  interest  of  the  firm,  and  when  he  uses  partnership  funds  so  that  profits  accrue,  the  profits 
belong  to  the  partnership,  and  equity  will  not  permit  him  to  hold  more  than  his  proportionate 
share  thereof.    Gill  v.  Wilson,  2  App.  0.  0.  §  382. 

(28)  An  ordinary  suit  for  debt  is  maintainable  by  one  firm  against  another,  irrespective  of 
the  fact  that  the  same  person  is  a  member  of  both  firms,  and  £us  appears  as  both  plaintiff 
and  defendant.    Douglass  v.  Neil,  37  T.  528. 

(29)  Ordinarily  an  action  will  not  lie  by  one  partner  against  another,  during  the  contin- 
uance of  the  partnersnip,  to  recover  money  alleged  to  have  been  contributed  by  the  plaintiff 
to  the  firm  which  should  have  been  paid  in  by  his  co-partner*    0*Neil  v.  Brown,  61 T.  84. 
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(30)  Snms  due  by  one  partner  to  another  do  not  bear  interest  until  after  settlement;  but 
if  the  parties  SLgree  that  interest  shall  be  paid,  such  agreement  will  govern.  McKay  v.  Over* 
ton,  65  T.  82. 

(31)  A  suit  may  be  maintained  by  the  executrix  of  a  deceased  partner  against  another  part- 
ner, without  having  a  settlement  of  the  partnership  affairs,  if  the  obligation  sued  upon  showa 
an  indebtedness  by  the  defendant  independent  of  the  state  of  the  partnership  accounts. 
McKay  v.  Overton,  65  T.  82. 

(32)  An  action  cannot  be  maintained  by  one  partner  against  another  for  contribution  of 
expenditures  incurred  by  a  partner  for  the  use  of  the  partnership,  without  going  into  a  set- 
tlement of  the  partnership  accounts,  in  the  absence  of  a  special  agreement  or  a  separation  of 
the  transaction  from  the  partnership  accoimts.  Loclchart  v.  Lytic,  47  T.  452;  Merriwether  v» 
Hardeman,  51  T.  436. 

(33)  In  a  suit  by  the  executrix  of  one  partner  against  the  surviving  partner  on  a  promis- 
sory note,  the  defendant  cannot  plead  and  set  off  a  demand  arising  from  a  single  partnership 
transaction;  he  should  have  prayed  for  a  settlement  of  the  partnership  affairs,  and  that  any 
sum  found  due  him  should  be  allowed  as  a  set-off.    McKay  v.  Overton,  65  T.  82. 

(34)  Where  suit  is  instituted  against  a  partnership,  service  of  process  upon  one  of  the  par- 
ties, or  an  appearance  and  answer  by  one  partner,  will  authorize  a  judgment  against  the  nrm, 
which  can  be  enforced  by  execution  against  the  partnership  property,  and  the  property  of  the 
partner  who  is  served;  R.  S.  1224;  and  it  is  immaterial  that  the  partnership  had  been  dissolved 
before  suit,  if  there  is  partnership  property  which  may  be  subjected  to  execution.  Sanger  v. 
Overmier,  64  T.  57:  Patten  v.  Cunningham,  63  T.  666:  Alexander  v.  Stern,  41  T.  103;  Rhodins 
V.  Storey,  1  App.  O.  C.  §  337;  Farris  v.  Seisfleld,  1  App.  0.  G.  $  350;  Sanger  v.  Ker,  1  App. 
0.  C.  §  1085;  see  Bright  v.  Sampson,  20  T.  21. 

(35)  Partnership  credits  cannot  be  reached  by  garnishment  process  for  the  Individual  debt 
of  a  member  of  such  partnership.    Seaton  v.  Brooking,  1  App.  C.  C.  §  1044. 

(36)  The  separate  creditor  of  a  partner  may  by  an  attachment  acquire  a  lien  on  the  debtor 
partner's  interest  in  the  co-partnersliip  property,  and  may  by  execution  subject  it  to  sale. 
Leev.  Wilkins,65T.295. 

(37)  A  separate  interest  of  a  partner  may  be  seized  and  sold  under  execution,  subject  to 
the  rights  of  other  parties,  and  the  creditors  are  not  bound  to  wait  until  these  righu  are  ascer- 
tained, but  may  require  the  sheriff  to  proceed  and  sell.  DeForest  v.  Miller,  &  T.  34;  War- 
ren V.  Wallace,  42  T.  472;  Bradford  v.  Johnson,  44  T.  881;  Weaver  v.  Ashcroft,  60  T.  427; 
Schley  v.  Hale,  1  App.  C.  C.  §  030. 

(38)  After  the  levy  of  an  execution  on  partnership  property,  to  satisfy  a  separate  debt  of 
one  partner,  the  co-partners  cannot  dissolve  the  partnership,  make  a  settlement  of  their  joint 
effects,  in  which  the  debtor  partner  is  paid  for  his  share  an  amount  in  property  (other  than 
that  levied  on)  greater  than  the  amount  of  the  executions,  and  thereby  defeat  the  levy  so 
made.    Thompson  v.  Tinnin,  25  T.  Sup.  56. 

(30)  Sale  under  execution  of  the  interest  of  one  member  of  a  firm  in  partnership  property 
creates  a  dissolution  of  the  partnership,  and  makes  the  purchaser  a  tenant  in  common' with 
the  remaining  member.  The  purchaser  is  not  bound  to  become  a  partner  in  a  partnership 
enterprise,  nor  the  remaining  member  to  admit  the  purchaser  as  a  paitner,  but  if  the  partner 
refuses  to  recognize  the  purchaser's  interest  in  the  property,  the  purchaser  has  a  right  of 
action  to  recover  joint  possession  and  partition,  or  to  sue  for  damages  for  conversion.  In  which 
case  the  vidne  of  the  property  at  the  time  of  the  conversion  is  the  measure  of  damages.  Car- 
ter V.  Roland,  53  T.  540;  Moore  v.  Steele,  67  T.  435.  And  a  voluntary  assignment  or  sale  of 
the  interest  of  a  partner  dissolves  the  partnership.    Carrol  v.  Evans,  27  T.  ^2. 

(40)  By  operation  of  law  a  partnership  is  dissolved  by  the  death  of  anv  of  its  members. 
An  agreement  taking  the  partnership  out  of  this  rule  must  be  shown  distinctly,  and  by  ev- 
idence satisfactory.  Alexander  v.  Lewis,  47  T.  481 ;  Alexander  v.  Lewis,  34  T.  680.  By 
express  agreement  a  partnership  may  be  continued  by  the  survivor  after  the  death  of  one 
partner.  Lewis  v.  Alexander,  51  T.  578.  A  partnership  can  be  extended  by  will,  so  as  to 
continue  after  the  death  of  the  testator.  Mason  v.  Slevin,  1  App.  C.  C.  §  13.  An  agreement 
that  upon  the  death  of  one  of  two  partners  the  title  of  the  partnership  property  shall  vest  in 
the  survivor,  and  he  shall  become  indebted  as  therein  stipulated  to  the  representative  of  the 
deceased,  if  made  bona  flde^  and  for  a  valuable  consideration,  is  valid.    Gaut  v.  Reed,  24 T.  46. 

(41)  On  the  death  of  a  partner  upon  whose  individual  credit  goods  were  sold  to  the  part- 
nei*8hip,  the  vendor  may  exercise  the  right  of  stoppage  in  tranaUu.  Fulton  v.  Thompson, 
18  T.  278. 

(42)  A  partnership  is  dissolved  by  the  marriage  of  a  member  who  was  a  feme  sole.  Brown 
V.  Chancellor,  61  T.  437. 

(43)  One  partner  cannot  exclude  another  from  a  partnership;  while  he  himself  can  with- 
draw from  it,  and  thus  terminate  the  p&rtnership,  he  would  be  liable  to  his  co-partner  for 
damages  sustained  by  his  improper  withdrawal  from  the  partnership.  Ball  v.  Britton,  58 
T.  57. 

(44)  When  the  parties  occupy  the  relation  of  dealer  and  customer,  a  retired  partner  must 
show  notice  of  the  dissolution  to  relieve  himself  from  subsequent  liability,  which  may  l>e 
done  by  direct  or  circumstantial  evidence  sufficient  to  establish  the  fact  that  the  party  seeking 
to  enforce  the  liability  knew  of  the  dissolution.  Laird  v.  Ivens,  45  T.  621;  citing  White  v. 
l\idor,  24  T.  630;  Mann  v.  Clapp,  1  App.  C.  C.  §  504;  Miller  v.  Schneider,  2  App.  C.  C.  §  371. 
The  signing  of  a  note  with  the  firm  name  in  liquidation  is  of  itself  notice  to  the  taker  of  the 
note  that  the  partnership  has  been  dissolved.  Haddock  v.  Crocfaeron,  32T.  276;  Cock  v.. 
Carson,  45  T.  420. 
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(45)  After  a  dissolntioo  of  the  partnership  by  death,  the  surriving  partner  is  authorized  to 
close  up  the  affairs  of  the  firm,  and  to  this  end  may  receive  the  debts  due  to  the  partnership, 
and  apply  the  partnership  assets  and  effects  in  disohar^  of  its  debts.  Fulton  y.  Thompson, 
18  T.  278. 

(46)  Wlien  one  of  three  partners  dies,  and  another  is  insolvent  and  oeases  to  pay  any  at- 
tention to  the  affairs  of  the  firm,  and  withdi^aws  from  an  action  with  it,  the  third  person  who 
is  solvent,  and  gives  his  active  attention  to  the  business  of  the  firm,  cannot  sue  on  the  note  in 
his  own  name  as  surviving  partner.    Hines  v.  Dean,  1  App.  C.  C.  §  690. 

(47)  Ic  is  the  right  of  a  maimer  of  a  note  to  joint  partners,  to  have  all  the  partners  bound 
by  the  judgment,  and  if  one  of  two  surviving  partners  refuse  to  join  in  the  action  to  recover 
the  debt  due  the  firm,  he  may  be  made  a  party  defendant,  and  thus  be  concluded  by  the  judg- 
ment.   Hines  v.  Dean,  1  App.  C.  0.  §  692. 

(48)  The  executor  of  the  deceased  partner  has  no  right  to  intervene  in  a  suit  brought  by 
the  survivor  to  collect  the  debt,  when  the  only  object  of  the  intervention  is  to  join  in  the 
recovery.    Watson  v.  Miller,  65  T.  289. 

(49)  On  the  dissolution  of  a  partnership  by  death,  the  surviving  partner  cannot  recover 
from  the  administrator  of  the  deceased  partner  money  or  property  belonging  to  the  partner- 
ship, unless  needed  to  pay  partnership  debts,  and  can  only  recover  his  snare  of  the  same  on 
a  settlement  of  the  partnership  accounts.    Franklin  v.  Tonjours,  1  App.  0.  C.§  509. 

(50)  Upon  a  dissolution  of  a  partnership,  the  surviving  partners  must  cease  carrying  on 
the  trade  or  business;  if  they  do  so  it  is  ac  their  own  risk,  and  they  will  be  liable  at  the  option 
of  the  representatives  of  the  deceased  partner  to  account  for  the  profits,  or  be  charged  with 
interest  upon  the  deceased  partner^s  share  of  the  profits,  l>esides  bearing  all  the  loss.  Frank- 
lin V.  Tonjours,  1  App.  O.  O.  §  607. 

(51)  After  the  dissolution  of  a  partnership,  the  individual  members  cannot  bind  the  other 
members  by  due  bill  for  the  purchase  of  goods,  or  by  other  express  contract.  Kendall  v. 
Biley,45  T.  20;  Speake  v.  White,  14  T.  364;  White  v.  Tudor,  24  T.  639;  Lacoste  v.  Bexar 
County,  28  T.  420;  Haddock  v.  Crocheron,  32  T.  276;  Seward  v.  L'Bstrange,  36  T.  295;  Cavltt 
T.  James,  39  T.  189;  Willis  v.  Morrison,  44  T.  27;  Laird  v.  Ivens,  46  T.  621 ;  Long  v.  Garnett, 
69  T.  229. 

(52)  A  note  executed  after  the  dissolution  of  the  firm  by  one  of  the  partners  does  not  ex- 
tinguish the  partnership  debt  for  which  it  was  given,  and  a  recovery  may  be  had  upoA  the 
account,  notwithstanding  the  execution  of  the  note.    Beward  v.  L^Estrange,  36  T.  296. 

(53)  A  general  auttiority  given  by  one  partner,  on  the  dissolution  of  the  firm,  to  his  late 
partner  to  settle  up  the  business  of  the  late  firm,  does  not  authorize  him  to  give  a  note  in  the 
firm  name  for  a  firm  debt,  or  to  renew  one  that  had  been  given  before  dissolution  of  the  firm. 
Brown  v.  Chancellor,  61  T.  437. 

(54)  While  one  of  two  or  more  partners  cannot  impose  a  new  obligation  on  the  firm  after 
its  dissolution,  or  vary,  so  as  to  bind  the  firm,  the  character  of  its  existing  contracts;  yet, 
when  one  who  has  dealt  with  the  firm  during  its  continuance  as  such,  receives  from  one  of  its 
members  after  its  dissolution,  but  ignorant  thereof,  a  note  in  payment  of  a  firm  debt,  the  firm 
will  be  bound  for  its  payment.  It  is  always  a  fact  for  the  jury  to  determine  whether  the 
pav^e  had  notice.  Long  v.  Garnett,  69  T.  229;  Davis  v.  Willis,  47  T.  164;  Tudor  v.  White, 
27  T.  684. 

(55)  If  during  the  existence  of  the  partnership  there  was  a  request  to  pay  certain  subsist- 
ing bills  on  maturity,  and  thoplaintiff  so  paid  them  after  the  dissolution,  and  with  notice  thereof, 
the  partnership  would  be  liable,  unless  there  had  been  a  revocation  of  the  request;  but  if  the 
only  request  was  by  one  of  the  firm  after  dissolution,  the  other  member  of  the  firm  would  not 
be  liable,  unless  before  the  dissolution  there  had  been  a  similar  course  of  business  between 
the  firms,  and  the  payments  were  made  without  notice  of  the  dissolution.  Lee  v.  Stowe,  67 
T.444. 

(56)  A  verbal  guarantee  made  at  the  request  of  a  firm,  to  certain  of  its  creditors,  to  pay 
certain  subsisting  demands  against  the  partnership,  followed  by  payment,  though  made  after 
and  with  notice  of  the  dissolution  of  the  partnership,  constitutes  a  good  cause  of  action 
against  a  firm.    Lee  v.  Stowe,  57  T.  444. 

(57)  Partnership  debts  claim  a  priority  of  payment  out  of  the  partnership  effects  before 
the  individual  debt  of  one  of  the  members  of  the  firm.  Converse  v.  McKee,  14  T.  20;  Bogers 
V.  Nichols,  20  T.  719;  Warren  v.  Wallis,  38  T.  225;  DeForest  v.  Miller,  42 T.  34. 

(58)  Equity  subrogates  a  partnership  creditor  to  the  partner^s  right  to  have  the  partner- 
ship property  applied  to  the  payment  of  the  partnership  debts.  This  risht  of  subrogation 
applies  only  where  there  is  a  real  partnership.    Grabenheimer  v.  Bindskoff,  64  T.  49. 

(59)  Partnership  creditors  will  not  be  heard  to  complain  of  an  application  of  the  partner- 
ship assets  to  the  payment  of  the  individual  debts  of  the  members  of  the  firm,  unless  it  be 
made  to  appear  that  thei-e  is  not  enough  partnership  property  to  satisfy  both  the  creditors  of 
the  firm  ana  of  the  individual  members  thereof.    DeCaussey  v.  Baily,  57  T.  666. 

(60)  Where  one  of  two  partners  makes  an  absolute  sale  of  his  interest  to  the  other,  the 
property  may  be  immediately  taken  in  execution  for  the  debts  of  the  purchasing  partner;  b*  i. 
where  the  selling  partner  stipulates  that  he  shall  retain  a  lien  on  the  partnership  property,  to 
secure  payment  of  the  partnership  debts,  and  the  agreement  is  duly  recorded,  or  the  separate 
creditor  has  actual  notice,  the  lien,  and  remedy  thereon,  remain  the  same  as  where  there  is  a 
dissolution  without  sale.  Kogers  v.  Nichols,  20  T.  719.  Where  one  sells  his  interest  in  the 
partnership  property  bonajide  to  his  co-partners,  upon  the  terms  that  his  co-partners  shall  pay 
the  debts  of  the  firm,  and  pay  him  a  certain  price  for  his  interest,  the  assets  of  the  firm 
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immediately  become  the  separate  property  of  the  purchasing  partner,  discharged  of  any  lien 
in  favor  of  the  partnership  debts,  and  upon  the  decease  of  the  purchasing  partner,  fi;o  to  his. 
administrator  subject  to  the  ordinary  rules  of  administration;  and  canndt  oe  claimea  by  the 
selling  partner,  as  surviving  partner  of  the  firm ;  nor  can  the  latter  claim  that  such  assets, 
shall  be  applied  fii*st  to  the  payment  of  the  partnership  debts.    White  v.  Parish,  20  T.  6S8. 

(61)  When  under  a  partnership  contract  the  proceeds  of  the  enterprise  constitute  the  pri- 
mary fund  from  which  a  partner  is  to  be  reimbursed  for  any  advances,  and  the  partnership  ia 
by  consent  terminated  before  they  are  sufficient,  the  partner  who  has  advanced  in  excess  of 
the  amount  due  from  him  may  maintain  an  action  for  the  excess.  Men! wether  v.  Hardeman « 
61  T.  436. 

(62)  There  must  be  an  actual  payment  of  a  firm  debt  by  one  partner  after  dissolution 
before  he  can  maintain  an  action  for  contribution  against  the  other.  Long  v.  Gkimett,  59  T.  229. 

(63)  The  adjustment  of  the  accounts  of  a  partnership  is  necessary  to  a  determination  of  the 
rights  of  the  partners  in  the  property  of  the  firm.  The  interest  of  a  partner  consists  in  his 
proportion  of  whatever  balance  may  ultimately  be  left  after  the  payment  of  the  partnership 
debts  and  statement  of  accounts  between  the  partners,  and  neither  party  has  any  exclusive 
right  to  any  portion  of  the  Joint  effects  for  any  sum  due  him  until  a  balance  of  accounts  be 
struck.  Moore  v.  Steele,  67  T.  435;  Hines  v.  I>ean,  1  App.  C.  C.  §  691.  Before  a  division  of 
assets  a  partner  is  entitled  to  receive  a  sufficient  sum  to  reimburse  him  for  all  debts  paid  by 
him  and  sums  advanced  beyond  his  share  of  capital.    Moore  v.  Steele,  67  T.  435. 

(64)  The  fact  that  a  conveyance  t>f  land  is  made  to  parties  who  are  partners,  and  that  It 
may  be  used  after  being  thus  conveyed  for  partnership  purposes,  does  not  necessarily  impress 
on  it  the  character  of  partnership  property.  Griffie  v.  Maxey,  58  T.  210,  Where  A.  con- 
tracted for  the  purchase  of  a  storehouse  and  merchandise,  and  by  articles  of  partnership  with 
B.  and  C.  admitted  them  to  equal  interest  viith  himself  in  the  storehouse  and  merchandise,, 
they  stipulating  that  they  would  pav  their  proportion  of  the  purchase  money,  held,  that  the 
property  thereby  became  partnership  property  of  the  firm.  Rogers  v.  Nichols,  20  T.  719.  Od 
a  trial  of  the  right  to  property  in  possession  of  and  claimed  by  a  partnership  firm,  neither  the 
rights  of  the  partners,  nor  the  equities  between  the  partners  themselves,  nor  between  the  firn> 
and  its  creditors,  can  or  will  be  adjudicated.    Grant  v.  Williams,  1  App.  C.  C.  §  364. 

(65)  In  a  suit  by  partners  the  defendant  may  plead  and  set  off  an  individual  debt  due  hin« 
from  one  of  the  membera  of  the  firm  who  is  insolvent.  Hahn  v.  Cook,  1  App.  0.  C.  §  689; 
Singer  Manufacturing  Co.  v.  Wood,  1  App.  0.  0.  §  1179. 

(66)  The  assignment  of  a  negotiable  note  as  collateral  security  for  a  pre-existing  debt  due 
from  one  partner  to  another,  is  a  transfer  in  due  course  of  trade,  for  a  valuable  consideration. 
LiddeUv.  Grain,  53  T.  549. 

(67)  An  affidavit  to  a  sworn  account  against  a  partnership  proves  the  partnership,  unless 
the  same  is  denied  under  oath,  as  well  as  all  other  facts  necessary  to  make  out  a  prima  fade 
case.    Carder  v.  Wilder,  1  App.  C.  C.  §  14;  Persons  v.  Frost,  25  T.  Supl  129. 
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terms  of,  to  be  published,  3450. 
affidavit  of  publisher  to  be  filed,  3451. 
renewals  of,  how  made,  3452, 
dissolved  by  alterations  in  names,  etc.,  3453» 
firm  name,  3454. 
suits  by  and  against,  8455. 
capital  of  special  partner  not  to  be  with* 
drawn,  3456. 

if  reduced,  to  be  made  good,  3457. 
powers  of  special  partner,  3458. 
general  partner  shall  account,  etc.,  3459. 
assignmentof  property  by,  void,  when,  3460. 

to  preferred  creditor,  void,  3461. 

special  partner  concurring  in,  liable  aa 
general  partner,  3462. 
partnership  creditors  entitled  to  priority 

over  special  partner,  3463. 
dissolution  before  time  agreed  on,  to  be 

published,  3464. 
PARTNER,  married  woman  oannot  be,  3464 

(2). 
secret,  defined,  3464  (6). 

is  liable  for  debts,  when,  3464  (6). 
dormant,  need  not  be  sued,  3464  (6). 
ostensible,  defined,  3464  (7). 

liability  of,  3464  (7). 
incoming,  liability  of,  3464  (8)^ 
liability  of,  how  shown,  3464  (12). 
may  receive  property  in  payment  of  debt,. 

when,  3464  (13). 
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PABTNER— oontinned. 
may  sell  entire  stock  of  firm,  when,  8464 

(14). 
acts  of,  binds  firm  when,  3464  (16). 
may  execute  notes,  when,  3464  (16). 
contract  of,  on  partnersiiip  account,  bind- 
ing, 3464  (17). 
bound  notwithstanding  a  secret  reservation 

with  other  partners,  3464  (18). 
dealings  of,  will  not  bind  firm,  when,  3464 

09). 
where  member  of  two  firms,  3464  (20). 
cannot  apply  partnership  funds  to  private 
debU,  3464  (21). 

bind  firm  by  note  for  individual  debt,  3464 
(22). 
chargeable  with  notice  of  the  transactions 

of  his  partner,  when,  3464  (24). 
liable  for  goods,  etc.,  for  benefit  of  the 

firm,  3464  (25  and  26}. 
acts  of,  inure  to  the  benefit  of  the  firm, 

8464(27). 
cannot  be  sued  by  oo-partner  during  the 

continuance  of  partnership,  when,  3464 

(29-33). 
sums  due  to,  from  one  another,  bear  interest, 

when,  3464  (30). 
PABTNERSHIP.    See  Limited  Partnership. 
as  between  the  parties,  how  created,  8464 

married  woman  cannot  be  a  member  of, 
3464(2). 

exists  where,  as  to  third  parties,  3464  (3-6). 

secret,  defined,  3464  (6). 

not  proven  by  general  repntation,  etc.,  3464 
(9). 

presumption  as  to  its  continuance,  3464  (10 
and  in. 

notice  of  dissolution  of,  mnst  be  given, 
when,  8464  (11). 

suits  maintainable  between,  where  one  per- 
son is  member  of  both  firms,  3464  (28). 

service  of  process  on,  how  made,  3464  (34). 

cannot  be  reached  by  garnishment  for  debt 
of  a  partner,  3464  (36). 


PARTNERSHIP— continued, 
attachment  may  be  levied  on  property  of, 

for  debt  of  a  partner,  3464  (36)'. 
separate  interest  of  partner  in,  may  be  sold 

uuder  execution,  3464  (37  and  38). 
sale  of  interest  of  one  party,  creates  a  dis- 
solution, 3464  (39). 
dissolved  by  death  of  member,  8464  (40). 
may  be  continued  after  death,  how,  3464 

(40). 
right    of    stoppage   in   transitu  exercised 

against,  on  death  of  partner,  when,  3464 

(In. 
dissolved  by  marriage  of  feme  sole  partner, 

3464  (42). 
dissolntion  of,  by  act  of  a  partnei,  effect  of, 
3464  (43). 

notice  of,  when  and  how  given,  3464  (44). 

proceedings  after,  3464  (45-66). 

debts  of,  entitled  to  priority  of  payment, 
3464  (57-60J. 

partner  entitled  to  contribution,  when, 
3464  (61-63). 
PUBLICATION  of  limited  partnership,  how 

made,  3460  and  3451. 

RENEWAL  of    limited    partnership,   how 

made,*  3452. 
SPECIAL  PARTNERS.    See  LimiUd  Part- 
nership. 
who  are,  344S, 
liability  of,  3443  and  note, 
names  of,  shall  be  stated  in  certificate,  etc., 
3445. 
shall  not  be  used  in  firm,  3454. 
shall  not  withdraw  capital,  when,  3456. 
shall  make  capital  good,  when,  3467. 
powers  of,  8468. 
may  require  account  from  general  partner, 

3457. 
liable  as  a  general  partner,  when,  3462. 
partnership  creditors  preferred  to,  3463. 
SUITS  by  and  against  partnersiiip,  brought 
how,  3455. 
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3465,  3466. 


TITLE  69.-PAETITION. 


Ch. 

1.  Partitibn  of  real  estate. 

2.  Partition  of  personal  property. 


Ch. 

3.    Miscellaneous  provisions. 


CH.  1.  —  PARTITION  OF  KEAL  ESTATE. 


Art. 

3465.  Joint  owner  may  compel  partition. 

3466.  Petition  for,  and  what  it  shall  con- 

tain. 

3467.  Citation  and  service. 

3467a.  Citation  and  service  when  defendant 
is  unknown. 

3468.  Court  shall  determine,  what. 

3469.  Decree  of  the  court,  and  appointment 

of  commissioners. 

3470.  Writ  of  partition. 

3471.  Service  of  writ  of  partition. 
8472.    Court  may  also  appoint  surveyor. 
3473.    Writ    returnable   when,    and    return 

thereof. 


Art. 

3474.  Commissioners  shall  proceed  to  par* 

tition,  etc. 

3475.  May  cause  land  to  be  surveyed. 

3476.  Shall  divide  real  estate,  how. 

3477.  Shall  allot  shares. 

3478.  Beport  of  commissioners,  and  what  it 

shall  contain. 

3479.  Whe n  property  is  incapable  of  division, 

same  shall  be  sold. 

3480.  Objections  may  be  filed  to  report,  etc. 

3481.  Partition  not  prejudicial  to  reversioner, 

etc. 

3482.  Each  party  shall  hold  in  severalty,  sub- 

ject, etc. 

3483.  Decree  of  court  shall  vest  title. 


Abt.  3465.  Joint  owner  may  compel  partition.  Any  joint  owner 
or  claimant  of  any  real  estate  or  of  any  inteiest  therein,  may  compel  a  parti- 
tion ttiereof  between  the  otlier  joint  owners  or  claimants  thereof,  in  the  man- 
ner provided  in  the  succeeding  articles  of  this  chapter. 

(1)  This  statute  does  not  take  away  or  in  any  degree  abridge  the  original  and  inherent 
powers  of  the  court  of  chancery  in  respect  to  the  partitioning  of  estates.  The  statute  pre- 
scribes a  procedure  which  parties  may  adopt  if  they  see  proper,  but  it  is  not  obligatoiy.  Our 
courts  possessing  the  powers  of  courts  of  chancery,  may  proceed  to  administer  relief  upon 
the  principles  of  equity  as  fully  and  completely  as  a  court  of  chancery  in  England  could  do, 
without  the  aid  of  the  statute.  It  is  usual  to  provide  in  the  decree  for  the  commissioners  to 
report,  etc.,  but  it  is  competent  for  the  court  to  direct  the  manner  of  malting  the  partition, 
and  to  decree  the  malcing  of  the  conveyances,  without  the  necessity  of  a  report  and  decree  of 
confirmation.  The  court  may,  in  the  first  instance,  direct  conveyances  to  be  made  in  pursu- 
ance of  the  allotments  of  the  commissioners,  if  that  l>e  deemed  proper.  Grassmeyer  v.  Bee- 
son,  18  T.  753 ;  Payne  v.  Benham,  16  T.  364.  But  see  Tieman  v.  B&ker,  63  T.  641 ;  Keener  y. 
Duff,  66  T.  181 :  Kremer  v.  Haynie,  67  T.  450.    Post,  Art.  3490. 

(2)  A  verbal  partition  of  land  is  Valid.  Johnson  v.  Johnson,  65  T.  87;  Shannon  v.  Taylor, 
16  T.  413 ;  Stuart  v.  Baker,  17  T.  417 ;  Houston  v.  Sneed,  15  T.  307 ;  Gibbons  v.  Bell,  45  T.  418. 
Possesjtion  under  it  is  not  necessary  to  its  validity.  When  those  who  it  is  alleged  made  it  are 
dead,  when  it  is  of  ancient  date,  and  from  the  lapse  of  time  it  is  impossible  to  give  evidence 
of  the  very  making  of  the  partition,  all  the  conduct  and  acts  of  the  parties  and  every  circum- 
stance of  acquiescence  in  such  acts,  as  are  consistent  only  with  the  fact  that  a  partition  had 
been  made,  should  be  admitted  in  evidence.  Tlie  payment  of  taxes  by  one  claiming  under 
such  a  partition  may  l>e  shown.    Glasscock  v.  Hughes,  65  T.  461. 

(3)  A  parol  partition  of  a  land  certificate  before  its  issuance,  between  several  entitled  to 
an  interest  therein,  which  determined  the  interest  of  each,  which  was  acted  on  by  them  and 
recognized,  conveyances  made  in  pursuance  thereof,  and  possession  taken,  is  bincUug  on  the 
parties  thereto.    Parker  v.  Spencer,  61  T.  155. 

r4)  If  one  entitled  to  a  locative  interest  of  one-third  of  a  tract  of  land,  verbally  aerees 
witn  another  tliat  he  shall  appropriate  a  portion  of  the  survey  in  satisfaction  of  his  claim, 
this  as  l>etween  the  parties  amounts  to  a  parol  partition  of  the  land,  and  its  validity  cannot 
afterwards  be  objected  to  by  the  assumed  owner  of  the  two-thirds  who  afterwards  acquires 
title,  on  the  ground  that  when  the  agreement  was  made  he  had  no  title.  Huffman  v.  Cart- 
wright,  44  T.  296. 

(5)  Land  acquired  under  a  contract  for  its  joint  acquisition  may  be  partitioned  by  parol 
by  the  owners.    Gibbons  v.  Bell,  45  T.  418. 

(6)  The  land  belonging  to  an  estate,  there  being  no  administration  pending,  can  be  par- 
titioned in  this  proceeding.    Harris  v.  Beed,  47  T.  523. 

Art.  d466.  Petition  for,  and  what  it  shall  state.  Such  joint 
owner  or  claimant  may  file  his  petition  in  the  district  court  of  the  county  in 
which  the  real  estate  sought  to  be  partitioned,  or  a  portion  thereof  is  situated, 
which  petition  shall  state — 
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1.  The  names  and  residence,  if  known,  of  each  of  the  other  joint  owners  or 
joint  claimants  of  such  real  estate. 

2.  The  share  or  interest  which  the  plaintiff  and  the  other  joint  owners  or 
claimants  of  said  real  estate  own  or  claim  so  far  as  known  to  the  plaintiff. 

3.  The  real  estate  sought  to  be  partitioned  shall  be  described  in  such  man- 
ner as  that  the  same  may  be  distinguished  from  any  other  real  estate,  and  the 
estimated  value  thereof  stated.* 

(1)  As  to  the  venue  of  the  suit,  see,  ante^  Art.  1198,  §  12,  and  notes. 

(2)  One  who  has  purchased  the  community  interest  of  the  wife  at  sheriff's  sale,  may  brin^ 
suit  lorpartition  against  the  heirs  of  the  husband.    Wooten  v.  Dunlap,  20  T.  183. 

(3)  Where  a  life  estate  extends  to  only  a  portion  of  a  tract  of  land,  the  owner  of  the 
remaining  interest,  whether  in  fee  or  for  life,  may  enforce  partition.  But  where  the  right  to 
possess  the  entire  property  exists  in  one  holding  a  life  estate  therein,  if  such  person  has  no 
other  estate,  no  right  to  partition  exists.  If  one,  by  purchase  or  otherwise,  owns  a  life  estate 
in  land,  and  also  owns  a  fee  simple  interest  in  an  undivided  one-half  thereof,  he  is  entitled  to 
have  partition  thereof.    Tieman  v.  Baker,  63  T.  641. 

(4)  In  a  suit  by  one  against  several  defendants  for  partition,  the  plaintiff  cannot  join  an 
individual  claim  againsc  one  of  the  parties  interested.    Oliver  v^obertson,  41  T.  422. 

(5)  A  tenant  in  common  must  apply  for  partition  of  the  entire  estate,  if  he  would  divide 
any,  but  it  does  not  follow  that  on  a  purchase  from  one  tenant  in  common  of  a  part  of  the 
common  estate,  when  such  purchase  is  acquiesced  in  by  others,  a  partition  of  suchpart  can- 
not be  had  without  forcing  partition  of  the  entire  property.    Battle  v.  John,  49  T.  202. 

(6)  The  husband  and  wife  owned  2,600  acres  of  land  in  common,  of  which  200  acres  was 
set  apart  as  a  homestead,  and  the  balance  sold  in  bankruptcy  proceedings.  Held,  that  the 
wife  could  properly  maintain  an  action  for  partition  of  the  excess  over  the  homestead  tract, 
without  including  the  homestead  tract  in  the  suit.    Battle  v.  John,  49  T.  202. 

(7)  In  a  suit  for  partition  of  real  and  personal  propertv  belonein^  to  an  estate,  all  those  inter- 
ested in  the  estate  must  be  made  parties,  either  as  plaintiffs  or  defendants.  Oliver  v.  Robertson, 
41 T.  422.  In  a  suit  for  partition  by  the  widow  for  her  distributive  share  of  her  deceased  hus- 
band^s  estate,  his  children,  if  any,  should  be  made  pardes.  Newland  v.  Holland,  45  T.  688. 
When  the  question  of  title  is  involved,  any  one  may  become  a  party  to  the  suit  who  claims  * 
and  asks  an  adjudication  of  an  adverse  interest  in  the  land.  DeLeVega  v.  League,  64 
T.  206.  e,  ^ 

(8)  In  a  suit  for  partition  by  the  holder  of  the  legal  title,  the  defendants  cannot  defeat  the 
plaintiff  ^8  title  on  the  ground  of  a  resulting  trust  or  an  equitable  title  in  a  third  party,  unless 
they  show  either  that  they  had  acquired  that  title  or  had  some  valid  defense  against  it,  and  in 
the  latter  case  the  holder  of  such  title  must  have  been  made  a  party  to  the  suit.  Portis  v. 
Hill,  14  T.  69:  Burleson  v.  Burleson,  28  T.  383;  Walker  v.  Howard,  34  T.  478;  Gullett  v. 
O'Connor,  64  T.  406;  DeLaVega  v.  League,  64  T.  206. 

(9)  The  petition  should  set  out  the  title  of  defendants  as  well  as  of  the  plaintiffs,  and  it 
must  i4>pear  that  the  parties  to  the  suit  are  entitled  to  the  entire  estate ;  if  it  appears  that 
other  parties  are  interested  in  the  decision,  a  demurrer  to  the  petition  should  be  sustained. 
If  such  facts  appear  from  the  evidence,  the  court  should  stop  the  case  and  cause  such  other 
parties  to  be  cited  before  decreeing  partition.  Ship  Channel  Co.  v.  Bruly,  46  T.  6.  It  is  not 
necessary  that  the  petition  should  aver  the  extent  of  each  defendant's  interest;  it  is  sufficient 
to  allege  that  they  are  oo-tenants  of  the  whole  tract  of  land,  leaving  it  for  the  defendants  to 
show  their  respective  interests  if  they  desire  partition  among  themselves.  Glasscock  v. 
Hughes,  66  T.  461. 

(10)  In  a  suit  brought  by  the  heirs  of  the  deceased  mother  against  the  administrator  of  the 
husband,  who  survived  the  wife,  having  charge  as  such  of  the  community  estate,  it  was  in- 
cumbent on  plaintiffs  to  allege  facts  snowing  that  a  general  distribution  of  the  estate  was 
readv  to  be  made,  and  that  after  making  the  partition  sought  for,  a  sufficient  amount  of  com- 
munity assets  would  remain  in  the  hands  of  the  administrator  to  meet  all  community  debts. 
Hyatt  V.  Venters,  41  T.  286. 

Art.  3467.  Citation  and  service.  Upon  the  filing  of  a  petition  for 
paitition,  the  clerk  shall  issue  citation  for  each  of  the  joint  owners  or  joint 
claimants  named  therein,  as  in  other  cases,  and  such  citations  shall  be  served 
in  the  same  manner  ahd  for  the  same  length  of  time  provided  for  the  service 
of  citation  in  other  cases. 

Abt.  3467a.  Citation  for  unknown  parties.  If  the  plaintiff,  his 
agent  or  attorney,  at  the  commencement  of  any  suit,  or  during  the  progress 
thereof,  for  the  partition  of  land,  shall  make  affidavit  that  an  undivided  por- 
tion of  the  land  described  in  plaintiff's  petition  in  said  suit  is  owned  by  some 
person  or  persons  unknown  to  affiant,  the  clerk  of  the  court  shall  ise^ue  a  cita- 
tion to  the  proper  officer,  which  shall  contain  a  brief  statement  of  the  nature 
of  the  suit,  and  a  description  of  the  interest  of  the  unknown  owner  or  owners, 
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commanding  said  officer  to  summon  such  unknown  owner  or  owners,  by  making 
publication  of  the  citation  in  some  newspaper  in  the  county  where  the  writ 
issued,  if  there  be  a  newspaper  published  in  said  county,  but  if  not  then  in 
the  nearest  county  where  a  newspaper  is  published,  for  four  sticcessive  weeks 
previous  to  the  return  day  of  such  process;  when  such  notice  is  given  and  no 
appearance  is  entered  within  the  time  prescribed  for  pleading,  the  court  shall 
appoint  an  attoiiiey  to  defend  in  behalf  of  such  unknown  owner  or  owners, 
and  proceed  as  in  other  cases  where  service  is  made  by  publication ;  and  it 
shall  be  the  special  duty  of  the  court  in  all  such  cases  to  see  that  its  decree 
protects  the  rights  of  the  unknown  parties  thereto;  and  the  judge  of  the  court 
shall  fix  the  fee  of  the  attorney  so  appointed,  which  shall  be  entered  and  col- 
lected as  costs  against  said  unknown  owner  or  owners.  [Act  March  24;  July 
24,  1879;   16  Leg.  p.  46.] 

Art.  3468.  Court  shall  detenuine,  what.  Upon  the  hearing  of  the 
cause,  the  court  shall  determine — 

1.  The  share  or  interest  of  each  of  the  joint  owners  or  claimants  in  the  real 
estate  sought  to  be  divided. 

2.  All  questions  of  law  or  equity  affecting  the  title  to  such  real  estate,  or 
any  part  thereof,  which  may  arise. 

(1)  Two  deeds  executed  at  the  same  time  by  the  same  vendor,  each  calling  for  the  line  of 
the  other  as  a  division  Une,  and  calling  for  land  within,  but  on  opposite  sides  of  the  same  sur- 
vey, will  be  held  to  convey  the  entire  tract,  whether  it  be  greater  or  less  in  quantity  than  esti- 
mated; such  excess  must  do  divided  between  the  two  in  proportion  to  the  quantity  owned  by 
each,  irrespective  of  values,  in  the  absence  of  facts  showing  that  equity  would  require  the 
application  of  a  different  rule.    Sellers  v.  Reed,  46  T.  877. 

(2)  The  strict  rules  of  chancery  do  not  prevail  in  proceedings  for  the  partition  of  land. 
In  such  proceedings  questions  involving  conflicting  claims  to  title  by  parties  thereto  may  be 
determined.  Where  it  appears  from  the  pleadings  that  one  of  the  plaintiffs  with  whom  par- 
tition is  sought,  claims  the  entire  land,  and  asks  judgment  therefor,  the  partition  proceeding 
must  be  delayed  until  the  question  of  title  is  adjudicated.  DeLaVega  v.  League,  64  T.  205. 
See,po8ty  Art.  3483  (1). 

Art.  3469.  Decree,  appointment  of  commissioners.  The  court 
shall  enter  a  decree  directiug  the  partition  of  such  real  estate,  describing  the 
same,  to  be  made  in  accordance  with  the  respective  shares  or  interests  of  the 
parties  entitled  thereto,  specifying  in  such  decree  the  share  or  interest  of  each 
party,  and  shall  appoint  three  or  more  competent  and  disinterested  persons  as 
commissicmers  to  make  such  partition  in  accordance  with  such  decree  and  the 
law,  a  majority  of  which  commissioners  may  act. 

Art.  3470.  Writ  of  partition.  The  clerk  shall  issue  a  writ  of  partition, 
directed  to  thesheriff ,  orany  constable  of  the  county,  commanding  such  sheriff 
or  constable  to  notify  each  of  the  commissioners  of  their  appointment  as  such, 
and  shall  accompany  such  writ  with  a  certified  copy  of  the  decree  of  the  court 
directing  the  partition. 

Art.  3471.  Service  of  "writ.  The  writ  of  partition  shall  be  served  by 
reading  the  same  to  each  of  the  persons  named  therein  as  commissioners,  and 
by  delivering  to  any  one  of  them  the  accompanying  certified  copy  of  the  decree 
of  the  court. 

Art.  3472.  Court  may  also  appoint  surveyor.  The  court  may  also, 
should  it  be  deemed  necessary,  appoint  a  surveyor  to  assist  the  commissioners 
in  making  the  pailition,  in  which  case  the  writ  of  partition  shall  name  such  sur- 
veyor, and  shall  be  served  upon  him  in  the  same  manner  as  upon  a  commis- 
sioner. 

Art.  3473.  Writ  returnable  when,  and  return  thereof.  A  writ  of 
partition,  unless  otherwise  directed  by  the  court,  shall  be  made  returnable  to 
the  first  day  of  the  next  term  of  the  court  from  whence  the  same  issues,  and 
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the  officer  serving  the  same  shall  indorse  thereon  the  time  and  manner  of  such 
service. 

Art.  3474.  Commissioners  sliaU  proceed  to  partition^  etc.  The 
commissioners,  or  a  majority  of  them,  shall  proceed  to  partition  the  real  estate 
described  in  the  decree  of  the  court,  in  accordance  with  the  directions 
contained  in  such  decree  and  with  the  provisions  of  this  chapter. 

Art.  3475.  May  cause  land  to  be  surveyed.  Should  the  commis- 
sioners deem  it  necessary,  they  may  cause  to  be  surveyed  the  real  estate  to  be 
partitioned  into  several  tracts  or  parcels. 

Art.  3476.  Shall  divide  real  estate,  Iiow.  The  commissioners  shall 
divide  the  real  estate  to  be  partitioned  into  as  many  shares  as  there  are  per- 
sons entitled  thereto,  as  determined  by  the  court,  each  share  to  contain  one  or 
more  tracts  or  parcels,  as  the  commissioners  may  think  proper,  having  due 
regard  in  the  division  to  the  situation,  quantity  and  advantages  of  each  share, 
so  that  the  shares  may  be  equal  in  value,  as  nearly  as  may  be,  in  proportion 
to  the  respective  interests  of  the  parties  entitled. 

(1)  It  seems  to  be  a  rule  in  the  partition  of  land  where  one  part  owner  has  made  improve- 
ments in  good  faith,  to  allot  the  part  upon  which  the  improvements  are  made  to  the  party 
making  them,  or  if  that  cannot  be  done,  then  to  allow  compensation  for  such  improvements. 
Robinson  v.  McDonald,  11  T.  8^;  Osborn  v.  Osborn,  62  T.  495. 

(2)  Where  but  one,  or  where  several  hold  smaU  parcels  of  the  estate,  equity  would  direct 
that  the  share  or  shares  of  each  and  his  improvements  b€  allotted  as  claimed,  mailing  such 
tide  good  by  allottingsuch  tracts  to  the  co-tenants  from  whom  such  purchases  were  made. 
Arnold  V.  Cauble,  49  T.  627. 

(3)  A.,  the  widow  of  B.,  sold  the  south  half  of  a  tract  of  land  to  C,  and  bv  a  deed  of  later  date 
sola  the  north  half  of  the  tract  to  D.  In  a  suit  by  the  heirs  of  B.  for  partition,  the  north  half 
of  the  tract  was  set  apart  to  them,  and  the  court  partitioned  the  south  half  between  0.  and  D. 
Held,  that  the  last  part  of  the  order  of  the  judgment  was  erroneous.  Arnold  v.  Cauble,  49 
T.  527. 

(4)  In  analogy  to  the  rule  as  to  the  rights  of  purchasers  of  parts  of  a  tract  or  tracts  of 
land  covered  by  an  incumbrance,  requiring  the  enforcement  of  the  incumbrance  against  the 
last  purchasers  first,  it  would  seem  equitaule  to  give  preference  to  the  elder  purchaser  in  par- 
tition, and  the  more  so  that  the  later  purchaser  had  notice  of  the  facts  of  the  title.  Arnold  v. 
Cauble,  49  T.  527. 

(5)  A  tenant  in  common  who  has  put  improvements  upon  the  premises,  is  not  liable  to  his 
co-tenant  for  the  profits  resulting  from  their  use.    Keil  v.  Shaclcelford,  45  T.  119. 

(6)  On  recoveiy  by  a  co-tenant  of  land  upon  which  improvements  have  been  made  in 
cood  faith  under  a  claim  of  right,  an  account  of  the  rents  and  profits  should  be  taken,  and 
Uie  excess,  if  any  above  them,  should  be  allowed  to  the  party  making  such  improvements. 
Subject  to  these  limitations  a  co-tenant  may  have  his  share  allottea  from  any  part  of  the 
tract  of  land,  and  so  far  as  confiicting  with  this  right,  any  conveyance  by  another  co-tenant 
to  a  purchaser  of  a  part  of  the  tract  bv  metes  and  bounds  is  void.    Arnold  v.  Cauble,  49  T.  527. 

(7)  One  tenant  in  common  occupying  the  premises  is  not  liable  to  his  co-tenant  for  use 
and  occupation,  unless  he  has  excluded  him  therefrom,  or  by  express  agreement  has  prom- 
ised to  pay  for  the  use.  Neil  v.  Shackelford,  45  T.  119.  The  authorities  are  confiicting  as  to 
whether  a  tenant  in  common  who  uses  the  entire  common  property,  though  without  claiming 
tho  right  to  its  exclusive  use,  and  who  is  not  applied  to  by  the  other  owners  to  be  admitted  to 
its  enjoyment,  will  be  liable  for  the  value  of  the  use,  over  and  above  the  proportionate  use  of 
such  tenancy  in  common.  If,  however,  he  rents  the  common  property,  or  excludes  his  co- 
tenants  therefrom,  under  a  claim  of  exclusive  right,  his  co-tenants  are  entitled  to  their  pro 
rata  share  of  the  rents.    Osborn  v.  Osborn,  62  T.  495. 

Art.  3477.  Shall  allot  shares.  The  commissioners  shall  then  proceed 
by  lot  to  allot  and  set  apart  to  each  of  the  parties  entitled  one  of  said  shares^ 
as  determined  by  the  deci*ee3  of  the  court. 

Art.  8478.    Report  of  commlssloiiers  and  what  it  shall  contain. 

When  the  commissioners  have  completed  the  partition,  they  shall  report  the 
same  in  writing  and  under  oath  to  the  court,  which  report  shall  show — 

1.  The  real  estate  divided,  describing  the  same. 

2.  The  several  tracts  or  parcels  into  which  the  same  was  divided  by  them^ 
describing  particularly  each  of  such  tracts  or  parcels. 

3.  The  number  of  shares  and  the  land  which  constitutes  each  share,  and  the 
estimated  value  of  ^ach  share. 
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4.  The  allotment  of  each  share* 

5.  The  report  shall  be  accompanied  by  such  field-notes  and  maps  as  may  be 
necessary  to  make  the  same  intelligible. 

Art.  3479.  *  When  property  is  incapable  of  diyision,  same  shall 
be  sold,  etc«  Should  the  commissioners  be  of  opinion  that  a  fair  and  equi- 
table division  of  the  real  estate,  or  of  any*part  thereof,  can  not  be  made,  they 
shall  report  the  fact  to  the  court  in  writing  and  under  oath,  stating  their  rea- 
sons for  such  opinion,  and  if  the  couit  should  be  satisfied  that  the  report  of 
the  commissioners  is  correct,  it  shall  order  a  sale  of  so  much  of  such  real  estate 
as  is  incapable  of  partition,  which  sale  shall  be  for  cash,  or  upon  such  other 
terms  as  the  court  may  direct,  and  shall  be  made  as  under  execution,  and  the 
proceeds  thereof  shall  be  returned  into  court  and  partitioned  by  the  court 
between  the  persons  entitled  thereto,  according  to  their  respective  interests 
therein. 

(1)  The  court  cannot  order  a  sale  in  the  absence  of  an  application  therefor.  Kremer  v. 
Haynie,  67  T.  450. 

(2)  The  question  whether  the  land  is  sasceptible  of  partition  is  decided  first  by  the  commis- 
aioners,  and  only  after  their  report  that  a  fair  and  equitable  division  cannot  be  made,  is  the 
-court  empowered  to  order  a  sale  to  effect  partition.  Tieman  v.  Balcer,  63  T.  641;  Keener  y. 
Duff  Moss,  66  T.  181. 

Abt.  3480.  Objections  may  be  filed  to  report,  etc.  Either  party  to 
the  suit  may  file  objections  to  any  report  of  the  commissioners  in  partition, 
and  in  such  case  a  trial  of  the  issues  thereon  shall  be  had  as  in  other  cases,  and 
if  the  report  be  found  to  be  erroneous  in  any  material  respect,  or  unequal  and 
unjust,  the  same  shall  be  rejected  and  other  commissioners  shall  be  appointed 
by  the  court  and  the  same  proceedings  had  as  in  the  first  instance. 

(1)  See  Tieman  v.  Baker,  63  T.  641 ;  Keener  y.  Duff  Moss,  66  T.  181. 

Art.  3481.  Partition  not  prejudicial  to  reversion^  etc.  When  a 
partition  is  made  between  a  joint  owner  who  holds  an  estate  for  a  term  of 
years  or  for  life,  with  others  who  hold  equal  or  greater  estates,  such  pailition 
shall  not  be  prejudicial  to  those  entitled  to  the  reversion  or  remainder  of  such 
estates. 

Art.  3482.    Each  party  shall  hold  in  sever alty,  subject,  etc* 

When  any  partition  is  made  each  party  to  whom  a  share  has  been  allotted 

shall  hold  the  same  in  severalty  under  the  same  conditions  and  covenants  that 

it  was  held  before  such  partition  was  made,  and  no  warranty,  lease  or  right 

whatsoever  shall  be  impaired  or  affected  by  such  partition. 

(1)  A  party  who  takes  part  in  a  partition  is  estopped  from  afterwards  setting  up  the 
superior  title  as  a  basis  of  recovery  against  one  of  his  co-tenants,  who  also  tools  part  in  the 
partition.    DeLaVega  v.  League,  64  T.  205. 

Art.  3483.    Decree  of  court  shall  vest  title.    The  decree  of  the  court 

conhrming  the  report  of  the  commissioners  in  partition,  when  a  partition  Inis 

been  made,  shall  vest  the  title  in  each  party  to  whom  a  share  has  been  allotted, 

to  such  share  as  against  the  other  parties  to  such  partition  suit,  their  heir^, 

executors,  administrators  or  assigns,  as  fully  and  effectually  as  the  deed  of 

«uch  parties  could  vest  the  same,  and  shall  have  the  same  force  and  effect  as 

a  full  warranty  deed  of  conveyance  from  such  other  parties  and  each  of  them. 

Ross  V.  Armstrong,  25  Tex.  Sup.  p.  365. 

(1)  When  ttiere  is  no  contest  as  to  the  title,  all  parties  are  liable  for  costs  to  be  appor- 
tioned according  to  their  respective  interests.    If  the  defendant  contests  the  right  of  the 


successful  plaintiff,  he  is  liable  for  the  costs  thereby  incurred.    The  costs  subsequent  to  the 
decree  ascertaining  the  rights  of  the  parties  are  to  be  apportioned.    Johns  v.  Nc 
T.  444;  Keener  v.  Duff  Moss,  66  T.  181 


(2)  A  decree  of  partition  acquiesced  in  and  acted  upon  and  recognized  by  the  parties 
having  an  interest  in  the  land  cannot  be  impeaclred  in  a  collateral  proceeding.  Delk  v. 
Punchard  64  T.  360;  citing  Grassmeyer  v.  Beeson,  18  T.  753;  Sawyer  v.  Boyle,  2rT.  38. 
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3484-3489. 


CH.  2.— PARTITION  OF  PERSONAL  PROPERTY. 


Art. 

3484.  Part  owner  may  compel  partition. 

3485.  Suit   shall   be   commenced    in    what 

court. 

3486.  Court  shall  ascertain,  what. 


Art. 

3487.  Decree  of  court,  executed  how. 

3488.  Property  shall  be  sold,  when. 

3489.  How  sold,  and  partition  of  proceeds. 


Art.  3484.  Part  owners  may  compel  partition.  Part  owners  of 
personal  property  may  be  compelled  to  make  partition  between  them  in  the 
manner  provided  in  the  succeeding  articles  of  this  chapter.  [Act  Dec.  24, 
1851,  4  Leg.  p.  20;  P.  D.  4711.] 

Art.  3485.  Suit  brought  in  what  court.  Suit  for  partition  shall  be 
commenced  in  the  court  having  jurisdiction  of  the  value  of  such  property,  in 
the  same  manner  as  other  civil  suits  are  commenced,  and  the  several  owners 
or  claimants  of  such  property  shall  be  cited  as  in  other  cases.  [Act  Dec.  24, 
1851;  4  Leg.  p.  20;  P.  D.  4711.] 

Art.  3486.  Court  shall  ascertain,  what.  The  separate  value  of 
each  article  of  such  personal  property,  and  the  allotment  in  kind  to  which  each 
owner  is  entitled,  shall  be  ascertained  by  the  court,  with  or  without  a  jury. 
[Act  Dec.  24,  1851;  4  Leg.  p.  20;  P.  D.  4712.] 

Art.  3487.  Decree  of  court  executed,  how.  When  pai-tition  m 
kind  of  personal  propeiiiy  is  ordered  by  the  judgment  of  the  court,  a  writ  shall 
be  issued  in  accordance  with  such  judgment,  commanding  the  sheriff  or  con- 
stable of  the  county  where  the  propei-ty  may  be  to  put  the  parties  forthwith 
in  possession  of  the  property  allotted  to  each  respectively.  [Act  Dec.  24, 
1851;  4  Leg,  p.  20;  P.  D.  4713.] 

Art.  3488.  Property  shall  be  sold,  when.  When  personal  pro[v 
erty  will  not  admit  of  a  fair  and  equitable  partition,  the  court  shall  ascertain 
the  proportion  to  which  each  owner  thereof  is  entitled,  and  shall  order  the 
property  to  be  sold.     [Act  Dec.  24,  1851;  4  Leg.  p.  20;  P.  D.  4714.] 

Art.  3489.  How  sold,  and  partition  of  proceeds.  In  the  case 
provided  for  in  the  preceding  article,  execution  shall  be  issued  to  the  sheriff 
or  any  constable  of  the  county  where  the  property  may  be,  describing  such 
property  and  commanding  such  officer  to  sell  the  same  as  in  other  cases  of  ex- 
ecution, and  pay  over  the  proceeds  of  sale  to  the  parties  entitled  thereto,  in 
the  proportion  ascertained  by  the  judgment  of  the  court.  [Act  Dec.  24, 
1851;  4  Leg.  p.  20;  P.  D.  4715.] 
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3490-3493. 


CH.  3.—  MISCELLANEOUS  PROVISIONS. 


Art. 

M90.  Provisions  of  this  title  shall  not  affect, 
what. 

3491.  Bules  ol  pleading,  practice  and  ev- 
idence. 


Art. 

3492.    Pay  of  commissioners. 

8493.    Costs  to  be  adjudged,  how. 


Art.  3490.    ProTlsions  of  fhis  title  shall  not  affect,  what.    The 

provisions  of  this  title  shall  not  affect  the  mode  of  proceeding  prescribed  by 
law  for  the  partition  of  estates  of  decedents  among  the  heirs  and  legatees, 
Bor  shall  such  provisions  preclude  partition  in  any  other  manner  author^ed  by 
the  rules  of  equity,  which  rules  shall  govern  in  proceedings  under  this  title  in 
all  things  not  provided  for  in  this  title. 
See,  anUy  Art.  3466  (1). 

Art.  3491.    Bales   of   pleading,   practice   and   evidence.    The 

same  rules  of  pleading,  practice  and  evidence  which  govern  in  other  civil 
causes  shall  govern  in  suits  for  partition,  when  not  in  conflict  with  any  pro- 
visions of  this  title. 

Art.  3492.  Pay  of  commissioners.  The  commissioners  in  partition 
and  the  surveyor,  if  any  has  beeu  appointed,  shall  receive  for  their  services 
three  dollars  each  per  day  for  each  day  they  are  engaged  in  making  and 
returning  such  partition  >  and  the  same  shall  be  taxed  and  ooUeoted  as  other 
costs  in  the  case. 

Art.  3493.  Oosts  to  be  adjndged,  how.  The  court  shall  adjudge 
the  costs  in  a  partition  suit  to  be  paid  by  each  party  to  whom  a  share  has  been 
allotted  in  proportion  to  the  value  of  such  share. 
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INDEX. 


CITATION,  how  issned  and  served,  3467. 
for  unknown  parties,  when  and  how  issued 
and  served,  3467a. 
COMMISSIONERS,  pay  of,  3492. 
to  make   partition,   when   and   how   ap- 
pointed, 3469. 
writ  of  partition  to,  3470. 

service  of,  3471. 
may  be  aided  by  a  surveyor,  3472. 
shall  make  partition,  3474. 
may  cause  land  to  be  surveyed,  3476. 
shall  divide  real  estate,  how,  3476  and  note, 
shall  allot  shares,  how,  3477. 
report  of,  how  made.  3478. 
when  property  is  inoapable  of  division, 

3479  and  notes, 
objections  to,  may  be  filed,  3480. 
COSTS,  adjudged  how,  3483  (1),  3493. 
COVENANTS  not  impahred  by  decree  for 

partition,  3482. 
DECREE.    See  Judgment, 
EXCESS   of    land    in    a    survey,    divided 

how,  3468. 
IMPROVEMENTS,  allotted  how,  3476  G*  2, 

6-7). 
JUDGMENT,  the  right  of  claimants  deter- 
mined by,  3468  and  notes. 
BhflU  specify  the  share,  etc.,  of  each  party, 

3469. 
shall  appoint  commissioners,  3469. 
shall  vest  title,  etc.,  3483. 
cannot  be  impeached  in  a  collateral  pro- 
ceeding, 3483  (2) . 
LEASE  not  affected  by  decree  for  partition, 

3482. 
LIFE  ESTATE,  one  holding,  may  be  sued 

for  partition,  3466  (3). 
OUTSTANDING   Tnx.E  cannot  be  set  up 

In  suit  for  partition,  when,  3466  (8). 
PARTIES,  names  and  residence  of,  snould  be 
stated  in  petition,  3466  (1). 
purchaser  of  wife's  community  interest 
may  sue,  3466(2). 
PARTITION  made  on   application  of  joint 
owner  or  claimant,  3466. 
may  be  made  independent  of  the  statute, 
3466(1). 


PARTITION— continued, 
by  parol,  valid,  3466  (2). 
of  land  certificate  before  issuance,  valid, 

3465(3). 
of  locative  interest  in  land,  valid,  3465  (4) . 
of  land  acquli-ed  under  a  joint  contract, 
84Q5(5). 
of  land  belonging  to  an  estate,  3465  (6). 
may  be  made  where  part  is  held  by  an  es- 
tate for  life,  3466  (3;. 
in  suit  for  or  against  several,  a  claim  against 
one  cannot  be  joined,  3466  (4). 
in  suit  for,  all  interested  must  be  made 

parties,  3466  (7). 
rules  of  pleading,  practice  and  evidence, 
3491. 
PERSONAL  PROPERTY, 
partition  of,  made,  3484. 
suit  for,  how  commenced,  3485. 
allotment  of,  how  made,  3486.* 
paiiy  put  in  possession  of,  how,  3487. 
sale  of,  ordered  when,  3488. 
how  made,  3489. 

proceeds  of,  partitioned  how,  3490. 
PETITION,  requisites  of,  3466. 
must  show  how  all  parties  are  interested, 

3466(9). 
must  snow  facts  authorizing  a  partition, 
3466  (loS . 
PURCHASERS,  rights  of,  in  partition  of  land, 

3476  (3,  4>. 
REVERSIONER  shall  not  be  prejudiced  by 

decree  for  partition,  3481. 
SURVEYOR  may  be  appointed,  3472. 

pay  of,  3492. 
TENANT  IN  COMMON  may  apply  for  par- 
tition, when,  3466  (5  and  6). 
•  entitled  to  compensation  for  improvements, 

3476  Gi  2,  6-7), 

TITLE,  question  of,  determined  how,  3468 

(2). 
WARRANTY  not  impaired  by  decree  of  par- 
tition, 3482. 

WRIT  OP  PARTITION,  when  and  how  is- 
sued, 3469. 
service  of,  how  made,  3471. 
returnable  when,  etc.,  3473. 
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3494-3499. 


TITLE  70.-PAWNBROKEKS. 


Am 

34»4.    Definition  of  "pawnbroker." 

3495.  Pawnbroker  shall  give  bond,  and  its 

requisites. 

3496.  Bond  shall  be  recorded,  and  new  bond 

shall  be  given  every  twelve  months. 

3497.  Shall  keep  a  register,  and  what  the 

same  shall  show. 

3498.  Book  shall  be  open  for  inspection,  etc. 

3499.  Property  pawned  shall  be  sold  after 

notice,  when. 

3500.  How  notice  shall  be  given. 

3501.  Advertisement  shall  state  what,  and 

cof>y  shall  be  filed  in  office  of  district 
clerk. 


Art. 
3502. 
3503. 

3504. 

3505. 

3506. 

3507. 


3608.    Party  injured  may  sue  upon  bond. 

3509.  Injured  party  may  sue  officer,  when. 

3510.  Common  law  shall  govern,  except,  etc. 


Within  what  hours  sales  shall  be  made. 

Report  of  sale  to  be  made,  and  what 
the  same  shall  show. 

What  expenses  shall  be  allowed  and 
deducted. 

Owner  or  depositor  entitled  to  surplus 
for  thirty  days  after  sale. 

Surplus  shall  be  paid  to  county  treas- 
urer, when. 

Suit  upon  bond  for  surplus  and  dam- 


Abt.  3494.  Deflnitioii  of  "pawnbroker/*  A  "pawnbroker"  is  one 
who  pursues  the  business  of  lending  money  upon  interest,  and  receiving  upon 
deposit,  as  security  for  the  payment  of  such  loan  and  interest,  any  personal 
property. 

Art.  3495.  Bond,  and  its  requisites.  No  person  shall  pursue  the 
business  of  a  pawnbroker  without  first  baviifg  given  bond,  with  at  least  two 
good  and  sufficient  sureties  in  the  sum  of  one  thousand  dollars,  payable  to  the 
State  of  Texas,  and  approved  by  and  filed  with  the  clerk  of  the  county  court 
of  the  county  in  which  such  person  proposes  to  pursue  said  business,  condi- 
tioned that  such  person  will  faithfully  comply  with  each  and  every  require- 
ment of  the  law  governing  such  business.  [Act  April  28,  1874  ;  14  Leg.  p. 
153;  P.  D.  7168j!>.] 

Art.  3496.  Recorded,  and  new  bond  every  twelve  months.  The 
bond  required  by  the  preceding  article  shall  be  recorded  and  safely  kept  in 
the  office  of  the  clerk  of  the  county  court  of  the  county  in  which  such  pawn- 
broker pursues  such  business,  the  i*ecording  fees  thereof  to  be  paid  by  such 
pawnbroker,  and  a  new  bpnd  shall  be  given,  filed  and  recorded  in  the  same 
manner  as  the  first  one,  every  twelve  months  during  the  continuance  of  sudi 
business.     [Act  April  28,  1874;  14  Leg.  p.  153;  P.  D.  7168g.] 

Art.  3497.  Shall  keep  a  register,  and  what  the  same  shall  show. 
Each  pawnbroker  shall  keep  a  well-bound  book,  in  which  he  shall  register  all 
his  transactions  as  a  broker  at  the  time  the  same  occurs.  Such  register  shall 
show — 

1.  The  article  of  property  received,  giving  an  accurate  description  of  the 
same. 

2.  From  whom  received. 

3.  The  time  and  the  amount  for  which  the  article  is  pawned. 

4.  The  probable  value  of  the  article. 

5.  The  rate  of  interest  agreed  upon. 

6.  The  final  disposition  made  of  such  property,  and  if  sold  to  whom  sold, 
and  the  amount  for  which  each  article  was  sold.  [Act  April  28,  1874;  14 
Leg.  p.  153;  P.  D.  7168p.] 

Art.  3498.  Book  shall  be  open  for  inspection,  etc.  Such  book 
shall  be  kept  open  for  inspection,  and  the  broker  shall  give  to  the  party  pledg- 
ing, a  ticket  corresponding  to  the  entry  on  the  book  of  registry.  [Act  April 
28,  1874;   14  Leg.  p.  153;  P.  D.  7168p.] 

Art.  3499.  Property  pawned  sold  after  notice,  when.  If  any 
article  deposited  with  such  broker  as  a  pawn  shall  not  be  redeemed  at  or  be- 
fore the  time  agreed  upon,   the  broker  shall  sell  the  same  at  public  auction  to 
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the  highest  bidder  for  cash,  at  his  usual  place  of  business,  after  giving  at  least 
five  days*  notice  of  such  sale.  [Act  April  28,  1874 ;  14  Leg.  p.  153 ;  P.  D. 
7168g.] 

Art.  3500.  How  notice  shall  be  griven.  Such  notice  of  sale  shall  be 
^ven  by  posting  written  or  printed  advertisements  at  not  less  than  three  public 
places  in  the  county  where  such  sale  is  to  take  place,  one  of  which  places  shall 
be  the  court  house  of  such  county.  [Act  April  28,  1874;  14  Leg.  p.  153; 
P.  D.  7168g.] 

Art.  3501.  Advertisement  shall  state  what,  and  copy  shall  be 
filed*  The  written  advertisements  of  sale  shall  state  the  time  and  place  of 
such  sale,  and  shall  contain  a  full  description  of  the  article  or  aiticles  to  be 
sold,  and  the  name  or  names  of  the  person  or  persons  depositing  the  same, 
and  a  copy  thereof  shall  be  filed  in  the  office  of  the  clerk  of  the  county  court 
-of  the  county  where  such  sale  takes  place. 

Art.  3502.  Witliin  what  hours  sales  shall  be  made.  All  sales 
made  by  a  pawnbroker  shall  be  made  between  the  hours  of  ten  o'clock  a.  m. 
and  four  o'clock  p.  m.,  and  no  sale  shall  be  made  upon  Sunday,  or  upon  a 
legal  holiday. 

Art.  3503.  Report  of  sales  to  be  made,  and  what  the  same  shall 
«how«  When  a  sale  has  been  made  the  pawnbroker  shall,  within  five  days 
thereafter,  file  with  the  clerk  of  the  county  court  of  the  county  where  such 
^e  was. made,  a  report  in  writing  and  under  oath,  showing — 

1.  The  time  and  place  of  such  sale. 

2.  The  notice  given  thereof. 

3.  A  full  description  of  the  property  sold  and  by  whom  deposited. 

4.  By  whom  purchased  and  the  amount  which  each  article  was  sold  for. 

5.  The  amount  due  the  broker,  principal,  interest  and  expenses  upon  each 
article  sold. 

6.  The  amount  of  surplus  of  the  proceeds  of  sale  of  each  article,  if  any, 
nfter  deducting  the  amount  due  the  broker  of  principal,  interest  and  ex- 
penses. 

Art.  3504.  What  expenses  shall  be  allowed  and  deducted.  The 
expenses  named  in  the  preceding  article  shall  be  such  expenses  as  have  been 
agreed  upon  by  the  parties  to  the  contract,  or  if  there  be  no  agreement  in  re- 
gard thereto,  then  the  reasonable  expenses  of  the  sale  only,  such  as  reasonable 
auctioneers'  commissions,  shall  be  allowed  and  deducted. 

Art.  3505.  Owner  or  depositor  entitled  to  snrplns.  The  owner 
•or  depositor  of  the  property  so  sold  shall  be  entitled  upon  demand  to  receive 
from  such  broker  the  surplus  of  the  proceeds  of  such  sale,  at  any  time  within 
thirty  days  after  such  sale,  and  if  no  demand  therefor  be  made  within  thirty 
-days  after  such  sale,  such  surplus  shall  become  the  property  of  the  county 
where  such  sale  was  made. 

Art.  3506.  Snrplns  paid  to  connty  treasurer,  when.  Should 
there  be  any  surplus  of  the  proceeds  of  any  sale  made  by  a  broker,  he  shall, 
at  the  expiration  of  thirty  days  from  the  day  of  such  sale,  pay  such  surplus 
to  the  county  treasurer  of  the  county  where  such  sale  was  made,  or  he  shall 
file  with  such  county  treasurer  the  receipt  of  the  owner  or  depositor  of  the 
property  sold,  for  such  surplus,  at  the  expiration  of  said  thirty  days.  [Act 
April  28,  1874;   14  Leg.  p.  153;  P.  D.  7168g.] 

Abt.  3507.  Suit  upon  bond  for  surplus  and  damagres.  Suit  may 
be  brought  upon  the  bond  of  the  pawnbroker  by  the  county,  or  by  any  party 
^entitled  to  the  surplus  of  any  sale  made  by  him,  and  upon  recovery,  judgment 
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shall  be  rendered  against  sucb  pawnbroker  and  the  sureties  npon  his  bond«  for 
the  amoant  of  such  surplus,  together  with  ten  per  cent,  per  month  on  such 
amount  for  each  month  or  fraction  of  a  month  that  such  surplus  has  been  ille- 

Klly  withheld  by  such  pawnbroker.     [Act  April  28^  1874;  14  Leg.  p.  153; 
D.  7168r.] 

Abi:.  3508.  Party  injiired  may  sue  npon  bond.  Any  person  injured 
by  the  failure  of  a  pawnbroker  to  comply  faithfully  with  his  contract,  or  with 
any  requirement  of  law  governing  the  business  of  pawnbrokerage,  may  sue 
upon  the  bond  of  such  pawnbroker  and  recover  such  damages  as  he  may  prove 
himself  entitled  to,  not  to  exceed  the  penalty  of  such  bond. 

Art.  3509.  Injnred  parties  may  sne  oflBlcer^  when.  Any  person 
injured  by  the  failure,  refusal  or  neglect  of  any  officer  whose  duty  it  is  to 
comply  with  any  of  the  provisions  of  the  law  governing  pawnbrokerage,  shall 
have  a  right  of  action  against  such  officer  so  failing,  refusing  or  neglecting,, 
for  the  recovery  of  all  damages  resulting  from  such  failure,  refusal  or  neglect. 
[Act  April  28,  1874  ;  14  Leg.  p.  153;  P.  D.  716&?.] 

Abt.  3510.  Common  law  shall  gOYem,  except,  etc  The  rules  of 
the  common  law  pertaining  to  and  governing  the  business  of  pawnbrokerage 
shall  govern  the  civil  liability  of  pawnbrokers,  except  in  so  far  as  the  same 
may  be  contrary  to  or  inconsistent  with  any  statute. 
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Ch. 
1. 
3. 
3. 
4. 
5. 
6. 


TITLE  71.-PEN1TENTIAEIES  AND  CONYICTS. 


penitentiary 
Of  the  saperintendent  and  his  duties. 
Of  the  physician  and  his  duties. 
Of  the  chaplain  and  his  duties. 
Of  under  officers  and  employes. 
Of  the  treatment  of  convicts  and  prison 
discipline. 


Ch. 

6a. 

7. 

8. 

9. 
10. 
10a. 


Of  salaries  of  penitentiary  officers. 
Of  visits  to  the  penitentiaries. 
Of  labor  in  the  penitentiary. 
Of  worlE-houses  and  county  convicts. 
Of  hiring  county  convicts. 
Of  the  house  of  correction  and  reform- 
atory. 


CH.  1.  — OF  THE  PENITENTIAKY  BOAED. 


Art. 
3511. 

3512. 

3513. 

3614. 

3515,  § 


7. 


Penitentiary  boards;  appointment; 

term  of  office;  salary. 
Duties  and  powers  of  penitentiary 

board. 
Architect;    appointment;  duties; 

compensation. 
Financial    agent;    appointment; 

salary;  duties. 
Conveyance  of  convicts ;  board  to 

contract  for. 
Advertisement  for  proposals. 
Contractor  shall  give  bond. 
Notice  of  contract ;  duty  of  sheriffs. 
Cleric  of  district  court  shall  notify 

contractor,  etc. 
Warrant  for  conYeyance  of  con- 
vict; commitment  papers. 
Time  allowed  contractor. 


Art. 

8515.  §   8.  Charges  of  sheriff  where  there  Is 

delay. 
§   9.  Sheriff    shall     convey    convicts, 

when,  etc. 
§  10.  Where  contractor  fails  to  cany  out 

contract. 
§  11.  Contract  may  be  made  vdth  lessees 

of  penitentiary. 
§  12.  Bepealing  clause. 

8516.  Penitentiary  board  may  condemn 

property. 

8517.  Lease  of  the  penitentiarr  prohib- 

ited; state  shall  control. 

8518.  Prisoners  shall  be  confined,  etc. 

8519.  Board   may  prescribe  rules  and 

regulations. 

8520.  Bules  and    regulations  shall  be 

printed. 


Note.— Bv  the  Act  of  March  17, 1881, 17  Leg.  p.  88,  entitled,  "An  Act  to  Provide  for  the  Or- 
ganization ox  the  State  Penitentiaries,  and  for  the  More  Efficient  Management  of  the  Same,*' 
a  new  system  of  organization  was  substituted  for  that  provided  by  Title  71,  Penitentiaries  and 
Convicts,  of  the  Revised  Statutes.  The  83d  section  of  the  Act  of  March  17, 1881,  reads  as 
follows :  Sec.  83.  This  Act  is  intended  to  take  the  place  of  all  other  laws  in  regard  to  the  or- 
ganization of  the  peni^ntiaries,  and  all  Acts,  and  parts  of  Acts,  in  conflict  herewith,  are 
hereby  repealed. 

This  Act  of  March  17, 1881.  and  the  amendments  and  laws  relating  to  the  snbieot  matter  of 
a  later  date,  are  substituted  for  the  articles  of  Title  71,  relating  to  the  organization  of  the 
penitentiaries. 

The  articles  of  ibis  title  not  affected  by  the  repeal,  together  with  their  original  nombera, 
areretidned. 

Art.  3511.  Penitentiary  board ;  appointment;  term  of  oflBlce; 
salary.  The  penitentiary  board  shall  hereafter  consist  of  three  commission- 
ers of  state  penitentiaries,  to  be  appointed  by  the  governor,  with  the  advice 
and  consent  of  the  senate.  Said  commissioners  shall  hold  their  office  for  two 
years  and  until  the  appointment  and  qualification  of  their  successors ;  and  in 
case  of  a  vacancy  in  said  office,  the  same  shall  be  filled  by  executive  appoint- 
ment for  the  unexpired  term.  Said  commissioners  shall  each  receive  six 
dollars  per  day  while  in  attendance  on  the  meetings  of  the  bcfard  and  their 
actual  traveling  expenses.  Two  meimbers  thereof  shall  constitute  a  quorum 
for  the  transaction  of  business  and  the  proceedings  of  said  board  shall  be 
subject  to  the  approval  of  the  governor.  [Amendment  March  31,  1885;  19 
Leg.  p.  87,  §  1.] 

The  original  article  was  passed  March  17, 1881, 17  Leg.  p.  88.  A  second  ad  was  passed 
April  18,  1883,  18  Leg.  p.  116,  and  this  was  amended  by  the  Act  of  March  31, 1886,  given  Ui 
die  text. 

Art.  8512.  Duties  and  powers  of  penitentiary  board.  Said 
board  shall  have  the  general  management  and  control  of  the  state  peniten- 
tiaries and  other  state  penal  institutions)  established  or  to  be  established^  and 
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of  all  state  convicts,  whether  within  or  without  the  walla  of  said  institutions. 
It  shall  approve  and  make  all  contracts  for  the  building  of  any  new  penal 
institutions,  and  for  any  additions,  repairs  and  improvements  necessary  to  be 
made  iu  connection  with  the  penitentiary  or  convict  system  of  this  state,  on 
the  terms  prescribed  by  law,  if  any,  or,  in  the  absence  thereof,  on  such  terms 
as  it  may  consider  for  the  best  interests  of  the  state.  It  shall  have  power  to 
purchase,  or  cause  to  be  purchased,  any  lands,  buildings,  machinery,  appara- 
tus, tools,  etc.,  necessary  for  the  use,  preservation  and  operation  of  the 
penitentiaries  or  other  penal  institutions,  to  the  end  that  the  largest  number 
of  state  convicts  that  can  be  profitably  employed  and  comfortably  accom- 
modated therein,  may  be  confined  and  worked  within  the  walls  as  soon  as 
pnicticable;  provided^  that  no  contract  for  improvements  or  purchase  be 
made,  unless  an  appropriation  shall  have  been  made  therefor,  except  as  here- 
inafter provided.     [Act  March  17,  1881 ;   17  Leg.  p.  38,  §  2.] 

Abt.  3513.  Architect;  appointment;  duties;  compensation. 
Said  board  shall  have  power  to  appoint  an  architect  to  make  examinations 
and  estimates,  and  draw  plans  and  specifications  of  buildings  or  other  improve- 
ments to  be  made,  and  to  perform  such  other  duties  as  may  be  prescribed  by 
said  board,  and  he  shall  be  entitled  therefor  to  five  dollars  per  day  for  the 
time  employed,  and  his  actual  tittveling  expenses,  to  be  approved  by  the 
board,  the  same  to  be  paid  out  of  such  funds  as  may  be  appropriated,  oi;  if 
no  appropriation  has  been  made,  then  if  the  services  have  been  performed  in 
connection  with  the  penitentiaries, then  out  of  any  penitentiary  fund  available 
for  the  purpose.     [Act  March  17,  1881;  17  Leg.  p.  38,  §  3.] 

Abt.  3514.  Financial  agT^nt ;  appointment;  salary;  dnties.  The 
governor  shall,  with  the  advice  and  consent  of  the  senate^  appoint  a  financial 
agent  for  the  penitentiaries,  who  shall  receive  for  his  services  the  sum  of  three 
thousand  dollars  per  annum.  It  shall  be  the  duty  of  the  comptroller  of  public 
accounts  to  draw  his  warrant  oil  the  treasurer  for  all  sums  due  by  the  state  on 
account  of  the  penitentiaries  upon  the  certificate  of  the  financial  agent  of  the 
penitentiaries,  approved  by  the  penitentiaiy  board ;  provided^  that  the  peniten- 
tiary board  may  make  monthly  estimates  of  the  expenses  of  the  penitentiaries ; 
in  which  case  the  comptroller  shall  issue  his  warrant  for  such  amount  in  favor 
jDf  said  financial  agent,  and  he  shall  file  with  the  comptroller  at  the  end  of  the 
month  for  which  such  estimate  is  made,  vouchers  for  all  payments  made  put 
of  such  amount.  The  financial  agent  shall  be  the  purchasing,  selling  and  dis- 
bursing agent  of  the  state  penitentiaries.  Before  entering  upon  the  discharge 
t>f  his  duties,  he  shall  give  bond  in  the  sum  of  twenty  thousand  dollars,  with 
two  or  more  sufficient  sureties,  payable  to  the  governor  and  his  successors  in 
office,  to  be  approved  by  the  penitentiary  board,  conditioned  for  the  faithful 
performance  of  the  duties  of  his  office,  and  shall  exercise  such  power  and  per- 
form such  duties  as  may  be  prescribed  by  the  penitentiary  board ;  provided ^ 
the  same  are  not  inconsistent  with  the  constitution  and  laws  of  this  state. 
[Amendment  March  31,  1885;  19  Leg.  p.  87,  §  2.] 

The  act  of  April  IS,  1883,  18  Leg.  p.  116,  $  2,  amended  by  this  act,  authorised  the 
penitentiaiy  board  to  appoint  a  financial  agent,  etc. 

Abt.  3515,  §  1.    Conveyance  of  convicts^  board  to  contract  for. 

The  governor,  state  treasurer,  and  superintendent  of  the  penitentiaries  be  and 
they  are  hereby  constituted  a  board  hereby  authorized  to  contract  for  a  term 
not  exceeding  five  years,  except  as  provided  in  section  11  hereof,  with  some 
responsible  person,  firm  or  association  of  persons,  upon  such  terms  and 
conditions  as  to  them  may  seem  best,  to  receive  and  safely  transpoi-t  all  con- 
victs from  the  counties  where  sentenced,  or  the  place  where  confined  after 
sentence,  to  the  penitentiaries,  or  to  such  place  as  the  superintendent  of  the 
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penitentiaries  may  direct;  provided^  the  contractor  shall  not  be  required  to 
«irry  any  convict  to  any  point  at  a  greater  distance  than  the  nearest  peniten- 
tiary;  provided f  further ^  that  any  contract  made  under  this  act  before  a  new 
leasing  of  the  penitentiaries  shall  be  made  to  terminate  with  the  present  lease, 
on  January  1,  1883.     [Act  April  4,  1881 ;  17  Leg.  p.  108.] 

Section  4,  of  the  act  of  March  17,  1S81,  17  Leg.  p.  88,  authorized  the  board  to  make 
contracts  for  the  transportation  of  convicts.  The  provisions  of  the  later  act  are  substituted 
for  section  4. 

Abt.  3515,  §  2.  AdYerttsement  for  proposals.  At  least  thirty  days 
before  making  such  contract,  the  said  board  shall  advertise  in  one  or  more 
newspapei's  in  the  state  having  a  wide  circulation,  for  sealed  proposals  to  so 
transport  convicts,  giving  notice  of  the  time  and  place  when  such  proposals 
shall  be  acted  upon,  and  may  require  such  conditions  and  guarantees  as  they 
deem  proper. 

Abt.  8515,  §  8.  Contractor  shall  give  bond.  When  a  contract  is 
made  according  to  the  terms  of  this  act,  the  contractor  or  contractors  shall 
enter  into  bonds  in  the  sum  of  twenty  thousand  doUara,  payable  to  the  gover- 
nor of  the  JState  of  Texas,  and  his  successors  in  office,  with  two  or  more 
securities,  to  be  approved  by  said  board,  conditioned  that  said  contractor  or 
contractors  will  faithfully  and  fully  carry  out  and  comply  with  said  contract, 
and  with  the  requirements  imposed  by  this  act. 

Abt.  8515,  §  4.  Notice  of  contract;  dnty  of  sheriffs.  The  con- 
tract herein  provided  for  shall  begin  and  be  in  operation  from  the  date  of  the 
expiration  of  the  present  contract  for  transportation  of  convicts  with  Me^tsrs. 
Cunningham  &  Ellis;  and  the  governor  shall,  by  proclamation,  give  notice  of 
the  making  of  such  contract,  and  a  copy  of  such  proclamation  shall  be  for- 
warded by  the  secretary  of  state  to  each  sheriff  in  the  state;  and  each  sheriff 
shall,  after  the  date  when  such  contract  takes  effect,  deliver  to  the  order  of 
the  party  or  parties  contracting  with  the  state,  all  convicts  who  may  be  in  his 
custody  ready  to  be  sent  to  the  penitentiary,  together  with  the  certified  copy 
of  the  judgment  and  sentence  of  the  court,  before  which  said  convict  or  con- 
victs were  tried,  convicted  and  sentenced,  taking  and  filing  a  receipt  therefor. 

Ast.  8515,  §  5.  Clerk  of  district  conrt  shall  notify  contractor, 
ete*  Immediately  upon  the  adjournment  of  the  district  court  in  any  county, 
it  shall  be  the  duty  of  the  district  clerk  to  notify  the  contractor  or  his  agent, 
by  letter  or  otherwise,  if  there  be  any  person  or  persons,  and  how  many,  con- 
victed in  his  court  ready  to  be  transported  to  the  penitentiary ;  be  shall  like- 
wise, at  the  same  time  notify  the  superintendent  of  the  penitentiary  by  regis- 
tered letter,  of  the  number  of  convicts  ready  for  transportation,  giving  name, 
age,  sex,  complexion  and  term  of  years  for  which  convicted;  the  same  kind  of 
notice  shall  be  given  by  said  district  clerk  when  the  case  of.  any  convict  has 
been  affirmed  by  the  court  of  appeals  so  soon  as  the  mandate  of  said  court  in 
said  case  been  received  and  filed. 

Art.  8515,  §  6.  Warrant  for  conveyance  of  convict ;  commitment 
papers.  In  all  cases  where  a  convict  is  demanded  by  a  contractor,  or  by  any 
agent,  appointed  by  him,  the  authority  of  such  person,  under  the  seal  of  the 
state,  presented  to  the  clerk  of  the  court  in  which  the  conviction  has  been 
obtained,  shall  be  a  sufficient  authority  for  the  said  clerk  to  issue  bis  warrant 
in  the  name  of  the  state  requiring  said  contractor  or  his  agent  to  take  charge 
of  said  convict  and  deliver  him  inside  the  walls  of  the  penitentiaries  or  to  the 
lessees.  The  said  clerk  is  required  to  have  the  proper  commitment  papers 
ready  to  accompany  the  convict. 

Art.  8515,  §  7.    Time  allowed  contractor.    The  said  contractor 
shall  be  allowed  time  as  follows  from  the  date  of  the  mailing  of  the  notices 
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by  the  district  clerk  to  the  contractor,  and  superintendent  of  the  penitentiary, 
in  which  to  call  for  the  convict  or  convicts,  viz:  Where  the  place  of  confine- 
ment of  theconvict  is  within  fifteen  miles  of  a  point  having  railroad  connection 
with  the  penitentiary,  seven  days;  where  not  less  than  fifteen  nor  more  than 
sixty  miles,  ten  days ;  where  not  less  than  sixty  nor  more  than  one  hundred  and 
fifty  miles,  fifteen  days;  not  less  than  one  hundred  and  fifty  miles,  twenty 
days;  and  from  any  point  on  or  near  a  railroad  having  connection  with  the 
penitentiary,  but  over  four  hundred  miles  distant  from  it,  ten  days. 

Art.  8515,  §  8.  Charges  of  sheriff  where  there  is  delay.  If  after 
due  notice  by  the  clerk  of  the  court,  the  contractor  fails  or  refuses  to  call  on 
the  sheriff  for  any  convicts  within  the  times  specified  above,  then  the  sheriff 
m»y  charge  and  demand  from  the  contractor  or  agent  three  dollars  per  day 
for  each  convict  ready  to  be  transported  from  the  expiration  of  the  time 
allowed  until  the  said  convict  is  called  for,  and  tie  may  refuse  to  deliver  such 
convict  until  the  charges  hereby  allowed  are  paid. 

Art.  8515,  §  9.  Sheriff  shall  convey  convicts,  when,  etc.  If  the 
contractor  or  his  agent  fails  or  refuses  to  call  for  any  convict  or  convicts 
within  thirty  days  after  the  date  of  the  notice  by  the  district  clerk  of  any 
county,  then  the  sheriff  of  said  county  shall  proceed  at  once  to  cari^  said 
convict  or  convicts  to  the  penitentiary,  for  which  he  shall  receive  compensa- 
tion as  follows:  ten  cents  per  mile  for  self  and  each  guard  going  and  return- 
ing, and  ten  cents  per  mile  for  each  convict  going,  the  distance  to  be  com- 
puted by  the  nearest  practicable  railroad  route;  providedy  that  no  allowance 
will  be  made  for  a  guard  for  one  priscxner,  nor  for  more  than  one  guard  for  a 
less  number  than  four  prisoners,  and  only  one  guard  for  each  squad  of  four 
prisoners  or  fractional  pai*t  thereof ;  the  same  to  be  paid  by  the  contractor, 
together  with  other  chnrges  for  botird  due  upon  the  delivery  of  the  convict  or 
convicts  wilhin  the  walls  of  the  penitentiary,  and  should  the  contractor  fail  or 
refuse  to  pay  the  sheriff,  it  shtiU  be  the  duty  of  the  superintendent  of  the 
penitentiary  to  audit  and  approve  the  claim  of  said  sheriff;  and  of  the  comp- 
troller, after  such  approval,  to  draw  his  warrant  for  the  amount  due,  in  favor 
of  the  sheriff,  on  the  appropriation  to  carry  out  the  contract;  and  the  same 
shall  be  paid  out  of  said  appropriation  and  deducted  from  the  moneys  to  be 
paid  the  contractor  for  conveying  convicts  to  the  penitentiary ;  provided^  that 
the  account  of  such  sheriff  shall  not  be  paid  by  the  contractor  or  approved 
by  the  superintendent  unless  he  produces  the  certificate  of  the  district  clerk, 
and  the  postmaster  of  his  county,  that  the  notices  were  given  and  mailed  as 
required  in  section  five  of  this  act. 

Art.  8515,  §  10.  Where  contractor  fails  to  carry  ont  contract. 
Should  the  contractor  at  any  time  fail  to  carry  out  his  contract,  then  the 
superintendent  of  the  penitentiary  shall  send  for  convicts  under  the  provisions 
of  this  act  until  a  new  contract  be  made. 

Akt.  8515,  $  11.  Contraf  t  mav  be  made  with  lessees  of  penftentiarf  •  The  said  board 
may,  if  they  think  the  interest  oi  the  state  demands  it,  contract  with  the  lessees  of  the  pen- 
itentiary in  any  future  contract  or  lease,  and  as  a  part  thereof,  that  they,  the  lessees,  during  a 
part  of  the  entire  term  of  their  lease,  shall  receive  and  carry  the  convicts,  and  the  terms, 
regulations  and  conditions  provided  in  this  act,  or  other  law  relating  thereto,  shaU  control 
their  rights,  duties  and  liabilities,  as  though  the  contract  to  receive  and  carry  liad  been  made 
independent  of  the  lease. 

Bepealed ;  see,  post^  Art.  3517. 

Art.  3515,  §  12.  Bepealingr  clause.  All  laws  and  parts  of  laws  in 
conflict  herewith  are  hereby  repealed ;  provided^  that  nothing  herein  contained 
shall  affect  the  contract  made  with  Messrs.  Cunningham  &  Ellis  for  convey- 
ance of  convicts  to  the  penitentiary  until  termination  of  present  contract. 
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Art.  3516.    Penitentiary  board  may  condemn  property.     The 

board  shall  have  power  to  condemn  useless,  injured  or  worn-out  property  of 
any  description  in  or  about  the  penitentiaries  belonging  to  the  state,  and  cause 
the  same  to  be  destroyed  or  sold,  and  if  in  any  lease  said  property  has  been 
inventoried  to  any  lessees,  they  shall  receive  credit  for  the  same;  provided^ 
it  was  useless,  injured  or  worn  out  when  received.  [Act  March  17,  1881 ;  17 
Iieg.  p.  38.] 

Art.  3517.  liease  of  the  penitentiary  prohibited;  state  shall 
eontroL  No  lease  of  the  penitentiaries,  or  either  of  them,  shall  hereafter 
be  made,  and  the  state  shall  resume  control  thereof;  and,  for  the  purpose  of 
resuming  control  of  the  penitentiaries  and  operating  the  convicts  on  state  ac- 
count, or  by  contract,  or  partly  by  one  mode,  and  partly  by  the  other,  as  the 
board  herein  provided  for,  or  the  legislature  may  determine.  [Act  April  18, 
1883;  18  Leg.  p.  116,  §  3.] 

Abtt.  3518.  Prisoners  shall  be  confined,  etc  It  shall  be  the  duty 
of  the  penitentiary  board  to  confine  all  convicts  within  the  walls  of  the  pen- 
itentiaries as  soon  as  suitable  prisons  can  be  provided  for  their  confinement  and 
employment  in  such  manner  that  they  will  be  self -supposing,  and  until  ad- 
equate provision  is  made  for  such  confinement  and  employment  of  the  con- 
victs, they  may  be  employed  as  provided  in  section  8  of  this  act  (ante^  Art. 
3517) ;  provided^  that  the  penitentiary  board  may  at  any  time,  if  they  deem 
it  advisable,  purchase  a  penitentiary  farm  or  farms,  upon  which  all  convicts 
not  self-supporting,  may  be  worked  by  the  state.  [Amendment  March  31, 
1885;   19Leg.  p.  87,  §4.] 

This  is  an  amendment  of  the  Act  April  IS,  1SS3 ;  IS  Leg.  p.  116,  §  4. 

Abt.  3519.  Board  may  prescribe  rales  and  regrulations.  The 
board  may  at  any  time  issue  such  orders),  and  prescribe  such  rules  and  regula- 
tions for  the  government  of  the  penitentiaries,  not  inconsistent  with  law, 
as  they  may  deem  proper,  in  order  to  supply  any  defect  in  the  general  law, 
in  regard  to  prison  management  and  discipline,  and  to  provide  for  such  details 
as  are  not  embraced  therein,  and  for  such  contingencies  as  may  at  any  time 
arise  conceniing  the  management  of  the  penitentiaries  and  their  proper  and 
successful  operation,  and  such  rules  and  regulations  shall  be  made  with  the 
Tiew  to  carry  out  the  general  principles  on  which  the  penal  laws  are  founded, 
snd  the  design  for  which  the  penitentiary  system  is  established,  and  shall  be 
binding  upon  all  officers  of  penitentiaries,  under-officers,  lessees,  employes, 
and  all  persons  whatsoever  in  any  way  connected  with  the  penitentiaries  or 
their  management,  or  with  the  convicts  either  within  or  without  the  walls 
thereof.     [Act  March  17,  1881;  17  Leg.  p.  88,  §  7.] 

Art.  8520.  Bales  and  regrnlations  shall  be  printed.  The  board 
shall  have  all  laws,  rules,  regulations  and  by-laws  printed  in  pamphlet  form, 
for  the  information  and  guidance  of  all  connected  with  the  management  of  the 
])enitentiaries  or  convict  labor,  and  such  parts  of  said  rules  as  refer  to  the 
duties  of  subordinate  officers  and  convicts  shall  qIso  be  printed  in  suitable 
form  and  posted  in  conspicuous  places  about  the  prisons,  for  the  informatioa 
of  all  concerned.     [Act  March  17,  1881;  17  Leg.  p.  38,  §  8.] 
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CH.  2.— OF  THE  SUPERINTENDENT  AND  HIS  DUTIES- 


Akt. 
3521. 

3522. 

3523. 
3524. 
3525. 


3526. 

3527. 
3528. 

3529. 

3530. 


Superintendent;  appointmeot;  term 
of  office. 

Bond  of  superintendent;  may  be  re- 
quired of  other  officers. 

Residence;  general  powers. 

Powers  as  principal  executive  officer. 

Sliall  make  inspections  and  examin- 
ations; reports  of  o^cial  miscon- 
duct. 

May  administer  oaths,  etc.  ^  examine 
and  approve  accounts,  etc. 

Shall  malce  reports,  etc. 

Shall  keep  records  and  registers; 
grant  discharges. 

May  appoint  person  to  perform  cler- 
ical duties  in  his  absence. 

Assistant  superintendent;  appoint- 
ment; term  of  office. 


Art. 

3531.      Duties  and  powers. 

3531a.    Powers;  residence;  absence. 

35316.  Inspection  and  examination  of  con- 
victs. 

3581  e.    Records;  reports. 

35ai<{.  Shall  receive  convicts;  examine  ac- 
counts; seal  of  office. 

3531«.    General  duties. 

3531/.  Inspectors;  appointment;  term  of 
office. 

3531^.  Sl^ali  have  supervision  of  convicts,, 
etc.,  at  camps,  etc. 

3531A.   Duties  of  inspectors. 

3531<.    Inspection,  made  how. 

3531J.    Reports  to  the  superintendent. 

3531A;.  Inspector  may  remove  under  officer. 

3531Z.    Authority  exercised,  how. 

3531m.  Incumbent  continued  in  office. 


Art.  3521.    The  saperintendent ;  appointment;  term  of  office.. 

In  order  that  there  may  be  a  more  efficient  supervisiou  of  the  penitentiaries^ 
and  a  uniformity  in  the  management  of  the  same,  and  of  the  discipline  and 
general  treatment  of  the  state  convicts,  whether  confined  within  or  without  the 
walls,  the  governor  shall  appoint,  by  and  with  the  advice  and  consent  of  the 
senate,  a  superintendent  of  penitentiaries,  who  shall  hold  bis  office  for  the 
term  of  two  years,  and  until  the  appointment  and  qualification  of  his  suc- 
cessor. In  case  of  a  vacancy  in  said  office,  the  same  may  be  filled  by  executive 
appointment  for  the  unexpired  term.  [Act  March  18,  1881;  17  lieg. 
p.  38,  §  9.] 

Art.  3522.  Bond  of  superintendent ;  may  be  required  of  other 
officers.  The  superintendent  of  penitentiaries,  before  entering  upon  the 
duties  of  his  office,  shall  execute  a  bond  for  twenty  thousand  dollars,  payable 
to  the  governor  and  his  successors  in  office,  to  be  approved  by  the  penitentiary 
board,  conditioned  for  the  faithful  performance  of  the  duties  of  his  office ; 
and  tlie  penitentiary  board  may,  when  in  their  judgment  the  public  interest 
will  be  promoted  thereby,  require  any  of  the  subordinate  officers  of  the  pen- 
itentiary to  give  bond  in  such  amount  and  with  such  conditions  as  may  be 
prescribed  by  the  board;  provided^  that  the  superintendent  of  penitentiariea 
in  office,  when  this  act  shall  take  effect,  shall  have  sixty  days  after  said  date 
in  which  to  give  bond  as  required  in  this  section.  [Act  April  18,  1883;  18^ 
Leg.  p.  116,  §  5.] 

A  bond  was  not  required  by  the  Act  of  March  18, 1881 ;  171ieg.  p.  38. 

Art.  3523.  Residence;  general  powers.  The  superintendent  of 
penitentiaries  shall  reside  and  have  his  office  at  such  place  as  may  be  designated 
by  the  penitentiary  board.  He  shall  have  a  general  supervision  and  control 
over  all  penitentiaries  established  or  to  be  established  in  the  state,  over  the 
discipline,  management,  treatment  and  control  of  all  convicts  who  may  be  im- 
prisoned in  said  penitentiaries,  or  who  may  be  operated  outside  the  walls^ 
thereof,  and  over  all  officers,  overseers  and  guards  connected  therewith.  He 
may  assign  convicts  to  such  penitentiary  or  camp  as  he  may  deem  proper; 
provided f  that  in  case  of  a  lease  of  the  penitentiaries,  or  any  one  of  them,  or 
of  the  convicts,  or  any  number  of  them,  such  control  shall  not  extend  to  tJie 
labor  of  the  convicts,  except  as'  may  be  provided  by  law,  or  by  the  terms  of 
contract;  nor  shall  he  nor  any  other  officer  do  anything  calculated  in  any  man- 
ner to  interfere  with  the  rights  of  the  lessees  under  their  contract.  [Act 
March  18,  1881;  17  Leg.  p.  38,  §  10.] 
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Art.  3524.  Powers  as  principal  executive  officer.  The  superin- 
tendent, as  the  principal  executive  officer  of  the  penitentiaries,  shall  have  all 
powers  necessary  to  a  discharge  of  his  duties,  subject  to  the  restrictions  im- 
posed on  bim  by  law.  He  may  designate  such  number  of  under-officers^ 
keepers,  guards,  etc.,  to  be  appointed  by  the  assistant  superintendents  and 
inspectors,  with  his  approval,  if  not  provided  for  in  the  rules,  as  he  may  deem 
necessary  for  the  safe-keeping  of  the  convicts,  or  for  the  maintenance  of  dis- 
cipline, and  he  may  discharge  any  under  officer  or  employe  for  official  miscon- 
duct, or  whenever,  in  his  judgment,  thd  public  interest  shall  so  require. 
[Act  March  18,  1881;  17  Leg.  p.  38,  §  11.] 

Abt.  3525.  Sliall  make  inspections  and  examinations.  The 
superintendent  shall  at  all  times  have  access  to  the  penitentiaries  and  other 
places  where  convicts  are  employed,  and  shall,  unless  otherwise  officially  en- 
gaged, make  a  thorough  inspection  of  each  penitentiary  at  least  once  per 
month,  and  of  each  convict  camp  twice  per  year,  and  oftener  if  practicable. 
He  shall  carefully  examine  into  any  and  all  complaints,  whether  made  by 
officers,  under-officers,  lessees,  convicts,  or  citizens,  and,  unless  any  complaint 
is  found  to  be  groundless,  be  shall  take  such  action  as  may  be  necessary  to 
correct  and  prevent  a  recurrence  of  the  same.  When  it  is  found  that  any 
assistant  superintendent,  inspector,  chaplain,  physician  or  lessee  has  been 
guilty  of  any  serious  official  or  other  improper  conduct,  he  shall  report  the 
facts  thereof  to  the  governor  and  penitentiary  board  for  their  action.  Any 
officer  of  the  penitentiary,  under-officer,iessee  or  convict  has  a  right,  and  it 
shall  be  his  duty  to  report  to  the  governor  any  official  misconduct  of  the  super* 
intendent,  or  any  cause  of  complaint  whatever  against  him.  [Act  March  18^ 
1881;  17Leg.  p.  38,  §  12.] 

Art.  8526.  May  administer  oaths,  etc.,  examine  and  approve 
accounts,  etc.  The  superintendent,  in  the  discbarge  of  his  duties,  is  author- 
ized to  administer  oaths,  to  summon  and  examine  witnesses,  and  to  take  such 
other  steps  as  he  may  deem  necessary  to  ascertain  the  truth  in  respect  to  any 
matter  about  which  be  has  a  right  to  inquire.  He  shall  examine  and  audit  all 
accounts  connected  with  the  penitentiary  in  which  the  state  ought  to  be  charged^ 
and  administer  oaths  to  all  parties  presenting  claims,  and,  to  authenticate  his 
acts,  may  use  the  seal  of  either  penitentieLvy;  provided ^  he  shall  not  approve 
any  claim  for  the  transportation  of  convicts  to  the  penitentiary,  unless  the 
same  be  sworn  to  and  accompanied  by  the  proper  commitment  papers,  and 
unless  satisfied  that  all  the  prerequisites  of  the  law  have  been  eomplied  with* 
[Act  March  18,  1881;  17  Leg.  p.  38,  §  13.] 

Art.  3527.  Shall  malie  reports,  etc.  He  shall  make  a  monthly  report 
to  the  governor,  as  president  of  the  penitentiary  board,  showing  fully  the 
condition  and  treatment  of  the  convicts,  and  the  changes  in  the  prison  popu- 
lation during  the  month.  He  shall  at  the  time  furnish  to  the  governor,  to  the 
comptroller  and  to  the  lessees  a  statement  shpwing  the  amount  due  tlie  state 
on  account  of  the  leasing  of  the  penitentiaries  or  hire  of  convict  labor.  He 
shall,  from  time  to  time,  make  such  suggestions  to  the  penitentiary  board  as 
he  may  deem  advisable  relative  to  any  improvements  or'changes  in  the  plans 
of  the  penitentiaries  or  management.  It  shall  be  his  duty,  on  or  before  the 
first  day  of  November  next  preceding  the  regular  session  of  the  legislature,  to 
make  a  report  to  the  governor,  as  president  of  the  penitentiary  board,  in  re- 
gard to  the  government,  discipline,  condition  and  management  of  the  peniten- 
tiaries and  (Convicts,  showing  the  changes  in  prison  population,  the  places  where 
convicts  are  employed  and  occupations  in  which  engaged,  their  moral,  intel- 
lectual and  physical  condition,  and  such  other  matters  as  may  seem  pertinent 
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or  as  may  be  required  by  the  rules,  the  governor,  or  penitentiary  board. 
[Act  March  18, 1881 ;  17  Leg.  p.  38,  §  14.] 

Abt.  3528.  Shall  keep  records  and  regteters;  grant  discharges. 
The  superintendent  shall  keep  the  records  of  all  matters  pertaining  to  the 
penitentiaries  generally,  and  shall  keep  a  register  of  all  convicts  belonging  to 
the  penitentiaries,  whether  within  or  without  the  walls  of  the  penitentiaries, 
showing  the  registered  number  and  name  of  each  convict,  giving  aliases  if 
any,  age,  height,  complexion,  color  of  hair  and  eyes,  marks  on  pei*8on,  sex, 
nativity;  residence,  county  where  convicted,  date  of  sentence,  date  of  receipt, 
previous  occupation  and  habits,  if  known!  He  shall  keep,  as  far  as  practica- 
ble, a  record  of  the  general  condition  and  conduct  of  each  convict,  noting  all 
punishments,  forfeitures  forbad  conduct,  changes  and  incidents  of  importance 
that  may  occur  during  bis  confinement,  and  to  the  end  that  full  and  correct 
records  may  be  kept,  he  may  require  from  all  officers  such  monthly  and  other 
reports  as  he  may  deem  proper.  He  shall  issue  discbarges  to  such  convicts  as 
are  entitled  thereto  by  expiration  of  term  or  otherwise.  [Act  March  18, 
1881 ;  17  Leg.  p.  38,  §  15.] 

Art.  3529.  May  appoint  person  to  perform  clerical  dnties  in  his 
absence.  During  the  absence  of  the  superintendent  from  his  office,  he  may 
designate  some  proper  person  to  perform  his  clerical  duties.  [Act  March  18, 
18^1;  17Leg.  p.  38,  §  16.] 

Art.  3530.  Assistant  superintendent ;  appointment ;  term  of 
office.  The  governor  shall  appoint,  by  and  with  the  advice  and  consent  of 
the  senate,  an  assistant  superintendent  for  each  penitentiary  now  or  hereafter 
to  be  entablished  or  organized,  who  shall  hold  his  office  for  the  term  of  two 
years,  and  until  the  appointment  and  qualification  of  his  successor.  In  case 
of  a  vacancy  in  said  office,  the  same  to  be  filled  by  executive  appointment  for 
unexpired  term;  provided^  that  the goyevnov  shall  make  no  appointment  to 
said  office  until  such  time  as  the  penitentiary  board  may  deem  that  there  is  a 
necessity  therefor.     [Act  March  18,  1881;  17  Leg.  p.  38,  §  17.] 

Art.  3531.  Duties  and  powers*  The  assistant  superintendent  shall 
have  the  immediate  supervision  and  control  over  the  penitentiary  for  which  he 
is  appointed,  and  over  all  convicts  confined  therein,  and  over  all  officers,  over- 
seers and  guards  and  employes  connected  therewith.  He  shall  be  responsible 
for  the  discipline  of  the  prison,  and  the  manner  in  which  it  is  enforced.  He 
shall  appoint  the  under-officers,  overseers  and  guards  of  the  prison,  subject  to 
the  approval  of  the  superintendent,  and  may  remove  the  same;  provided j  that 
when  the  penitentiary  is  leased  his  control  shall  not  extend  to  the  labor  of  the 
<K)nvicts,  except  as  herein  prescribed;  nor  shall  he  exercise  his  power  of  ap- 
pointment when  the  terms  of  the  lease  require  the  lessees  to  appoint,  though 
he  may  discharge  any  under-officer  or  employe  for  misconduct  or  failure  to 
perform  duty.     [Act  March  18,  1881 ;  17  Leg.  p.  38,  §  18.] 

Art.  3531a.  Powers ;  residence ;  absence.  An  assistant  superin- 
tendent shall  have  such  powers  as  are  necessary  for  a  proper  discharge  of  his 
duties,  subject  only  to  the  law  and  the  instructions  of  the  superintendent  and 
penitentiary  board.  He  shall,  if  practicable,  reside  within  the  penitentiary, 
and  shall  not  absent  himself  therefrom  unless  upon  business  connected  with 
the  duties  of  his  office,  or  with  the  permission  of  the  superintendent  or  gov- 
ernor. During  his  absence  the  under-keeper  shall  act  in  his  stead.  [Act 
March  18,  1881;  17  Leg.  p.  38,  §  19.] 

Art.  3531&.  Inspection  and  examination  of  convicts.  The  assist- 
ant superintendent  shall  visit,  frequently,  the  prison  hospital,  the  cells,  shops 
and  other  places  in  and  near  the  penitentiary  where  the  convicts  may  be,  and 
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shall  see  that  they  are  hamanely  and  properly  treated,  and  shall  give  prompt 
attention  to  all  complaints  made  by  a  convict  in  regard  to  his  health,  general 
coodition,  treatment,  or  against  any  officer,  employee  or  lessee  of  the  peniten- 
tiary;  he  shall  see  that  the  convicts  are  properly  clothed,  fed  and  taken  care 
of  in  sickness  and  health;  that  the  prison  buildings,  cells,  shops  and  premises 
are  kept  in  a  neat,  clean. and  healthy  condition,  and  he  shall  frequently,  at 
suitable  times,  converse  in  a  kindly  manner  with  the  convicts  under  his 
charge,  and  use  his  best  endeavors  to  produce  in  them  a  spirit  of  reformation. 
[Act  March  18,  1881;  17  Leg.  p.  38,'  §  20.] 

Art.  3531c.  Becords;  reporto.  The  assistant  superintendent  shall  keep 
the  records  of  the  penitentiary  of  which  he  has  charge,  similar  to  those  hereto- 
fore requii*ed  to  be  kept  by  the  superintendent.  He  shall  keep  a  record  of  the 
conduct  of  each  convict  under  his  charge,  noting  all  punishments  and  charges 
of  misconduct.  He  shall,  on  the  fii*st  of  each  month,  make  a  report  to  the 
superintendent,  on  blanks  to  be  furnished  him,  the  number,  names  and 
description  of  all  new  convicts  received  by  him  during  preceding  month,  with 
other  changes  in  prison  population;  the  names  of  those  who  have  been  sick, 
and  the  names  of  those  punished,  or  whose  conduct  has  been  bad.  He  shall 
make  such  other  reports  as  required  by  the  rules,  the  superintendent  or  the 
goveitior.  He  shall  make  such  biennial  reports  as  may  be  required,  to  the 
superintendent,  to  be  forwarded  by  him  to  the  governor.  [Act  March  18, 
1881;  17Leg.  p.  38,  §  21.] 

Art.  3531(1.  Shall  receive  convicts ;  examine  accounts ;  seal  of 
office.  He  shall  receive  and  receipt  for  all  convicts  that  may  be  brought  to 
the  penitentiary,  in  accordance  with  law.  He  shall  examine  and  pass  upon 
all  accounts  connected  with  the  penitentiary  under  his  charge,  before  submit- 
ting them  to  the  superintendent  for  bis  approval.  H^  must  require  all 
accounts  to  be  sworn  to;  and  he  is  authorized  to  administer  oaths  in  all  mat- 
ters connected  with  the  penitentiary  and  its  management,  and  to  all  parties 
presenting  claims  as  above  mentioned,  and  for  this  purpose  he  shall  be  pro- 
vided with  a  seal  of  office,  whereon  shall  be  engraved  in  the  center  a  star  of 

five  points,  and  the  words  *^State  Penitentiary, ,  Texas,''  around 

the  margin,  the  blank  to  be  filled  with  the  name  of  the  place  where  the  peniten- 
tiary is  located,  with  which  seal  he  shall  authenticate  all  his  official  acts. 
[Act  March  18,  1881;  17  Leg.  p.  38,  §  22.] 

Aht.  3531e.  General  duties.  He  shall  perform  such  other  duties  as 
may  at  any  time  be  prescribed  by  the  rules  of  the  penitentiarv  board.  [Act 
March  18,  1881;  17  Leg.  p.  38,  §  23.] 

Abt.  3531/.  Inspectors;  appointment;  term  of  office.  The 
governor  shall  appoint,  by  and  with  the  advice  and  consent  of  the  senate  when 
in  session,  two  officers,  to  be  styled  ^^Inspectors  of  Penitentiaries,"  who  shall 
bold  office  for  the  term  of  two  years,  and  until  the  appointment  and  qualifica- 
tion of  their  successors;  provided^  that  one  or  both  the  inspectors,  who  may 
at  any  time  be  appointed,  may  be  discontinued  when,  in  the  opinion  of  the 
penitentiary  board,  the  duties  required  are  not  sufficient  to  require  the  seiTices 
of  one  or  both  of  them.     [Act  March  18,  1881;  17  Leg.  p.  38,  §  24.] 

Art.  3531^.  Shall  have  supervision  of  convicts,  etc.,  at  camps, 
etc.  Inspectors  have  the  immediate  supervision  of  convicts  and  officers  in 
charge  of  them  at  camps  and  other  places  outside  the  walls  of  the  peniten- 
tiaries. It  shall  be  the  duty  of  the  superintendent,  with  the  assistance  of  the 
inspectors,  to  divide  the  convict  camps,  or  places  where  convicts  may  be  em- 
ployed outside  the  walls,  into  two  divisions,  and  assign  one  inspector  to  each 


Digitized  by 


GoogI( 


T.  71,  Ch.  2.]  FENITENTIARIICS,  ETC,— OP  SUFEBINTENDENT,  ETC.  3531A*3531in. 

division,  but  they  may  exchange  work  or  divisions  with  each  other  at  pleasure* 
[Act  March  18,  18«1;  17  Leg.  p.  38,  §  25.] 

Art.  3531A.  Duties  of  inspectors.  The  superintendent  shall,  from 
time  to  time,  furnish  the  inspectors  with  a  list  of  the  convicts  in  each  force  in 
their  respective  divisions.  Each  inspector  shall  visit,  at  least  once  in  each 
month,  or  of  tener  if  required  by  the  superintendent  or  penitentiary  board, 
each  convict  camp  or  place  of  employment.  He  shall  see  that  the  couvicts> 
charged  to  each  force  are  on  band,  and  if  not,  be  must  inquire  and  report  the 
cause  of  absence.  When  a  convict  has  died,  be  shall  investigate  into  the  cause 
of  bis  death,  and  what  nursing  and  medical  attention  were  given  him. when  sick 
If  a  convict  has  escaped,  be  snail  investigate  fully,  so  as  to  fix  the  blame,  if 
any,  where  it  properly  belongs.  He  shall  make  strict  inquiry  as  to  the  treat- 
ment of  convicts  at  outside  camps,  and  as  to  whether  the  law  and  the  rules  are 
substantially  complied  with  in  their  guarding,  clothing,  feeding  and  work;  also 
as  to  whether  the  prison  is  secure,  comfortable  and  kept  cle^.  He  shall 
specially  notice  the  punishments  inflicted,  and  whether  legal  and  necessary » 
[Act  March  18,  1881;  17  Leg.  p.  38,  §  26.] 

Art.  S531i.  Inspection^  made  how.  The  inspection  of  each  camp  or 
force  shall  be  thorough  and  searching,  and  the  inspector  shall  examine  into  all 
complaints  preferred  by  a  convict,  officer  or  others,  and  if  there  be  any 
ground  for  complaint,  he  shall  take  immediate  measures  for  the  correction  of 
the  abuse.  For  this  purpose,  and  any  other  connected  with  the  management 
of  outside  convict  forces,  be  is  authorized  to  administer  oaths,  summons  and 
examine  witnesses,  and  take  such  other  steps  as  be  may  deem  necessary,  to 
ascertain  the  truth.  In  case  of  illegal  punishment,  cruelty  or  abuse  of  a 
convict  by  any  person,  he  may  take  such  action  as  may  be  proper  and  neces- 
sary to  bring  the  offender  to  justice.  [Act  March  18,  1881;  17  Leg.  p.  38^ 
§27.] 

Art.  3531;.  Beports  to  tlie  superintendent.  The  inspector  shall 
report  to  the  superintendent,,  once  in  each  month,  showing  the  management, 
condition,  discipline  and  treatment  of  convicts  in  bis  division ;  bow  they  have 
been  fed  and  clothed  during  the  month,  and  shall  report  the  names  and  num- 
ber  of  convicts  who  have  escaped  or  died,  the  number  sick,  illegal  punish- 
ments and  abuses,  and  all  other  matters  about  which  he  has  a  right  to  inquii-e. 
They  shall  make  such  other  reports  as  may  be  required.  [Act  March  18^ 
1886;    17  Leg.  p.  88,  §  28.] 

Art.  85Slk.  Inspector  may  remove  nnder-officer.  The  inspector 
has  the  right  to  remove  any  under-officer  in  charge  of  convicts  in  his  division, 
for  incompetency,  violation  of  law  or  failure  to  discharge  his  duty.  [Act 
March  18,  1881;  17  Leg.  p.  38,  §  29.] 

Art.  3531Z.  Aatliorityy  exercised  how.  The  authority  herein  given 
to  inspectors  shall  be  exercised  in  conformity  with  law,  and  such  regulations 
as  may  be  established  by  the  penitentiary  board,  and  then  only  in  correcting 
abuses  and  removing  complaints,  where  convicts  are  employed  outside  the 
prison  walls.     [Act  March  18,  1881 ;   17  Leg.  p.  38,  §  30.] 

Art.  d531m.  Incumbent  continued  in  office.  The  pi;esent  assistant 
superintendent  may  be  continued  by  the  governor  as  inspector,  without  mak* 
iug  new  appointments.     [Act  March  18,  1881;  17  Leg.  p.  38,  §  31.]         »  * 
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3532-3539 


CH.  3.— OF  THE  PHYSICIAN  AND  HIS  DUTIES. 


Abt. 
8532. 
3533. 

3534. 
3535. 


Appointment;  term  and  salary. 
Shall  visit  penitentiary  and  give  neces- 
sary medical  attendance. 
Shall  advise  removal  of  convict. 
May  employ  nurses. 


Art. 
3536. 

3537. 
3538. 
3539. 


A  sick  convict  shall  not  be  discharged, 

when. 
May  prescribe  sanitary  regulations. 
Shall  keep  a  journal. 
Shall  make  reports,  etc. 


Art.  3532.    The   physician;    appointment;    term    and    salary. 

The  penitentiary  board  shall  appoint  for  each  penitentiary »  when  organized,  a 
physician,  who  shall  hold  bis  office  for  two  years,  unless  sooner  removed  by 
said  boara,  and  perform  such  duties  as  may  be  required  by  the  board  in  ad- 
dition hereto.     [Act  March  18,  1881 ;  17  Leg.  p.  38,  §  32.] 

Art.  3533.  Shall  visit  penitentiary  and  give  necessary  medical 
attention.  The  physician  shall  visit  the  penitentiary  daily,  and  as  much 
oftener  as  may  be  necessary,  for  the  purpose  of  ascertaining  the  health  of  the 
convicts  and  giving  proper  medical  attention  to  such  as  may  require  it.  He 
shall  attend  immediately  upon  any  case  of  sickness  in  the  prison,  when  notified 
thereof,  and  he  shall,  when  required,  examine  any  convict  as  to  his  physical 
ability  to  perform  work  at  which  it  is  proposed  to  place  him,  and  report  result 
to  the  assistant  superintendent.     [Act  March  18, 1881;  17  Leg.  p.  38,  §  33.] 

Art.  3534.  Shall  advise  removal  of  convict.  He  shall  notify  the 
assistant  superintendent  when,  on  account  of  ill  health,  it  may  be  deemed 
advisable  to  remove  a  convict  from  the  penitentiary  to  some  healthier  locality, 
and  he  shall  cause  any  convict  with  a  contagious  or  infectious  disease  to  be 
removed  to  some  place  to  prevent  the  spread  of  such  disease.  [Act  March 
18,1881;  17  Leg.  p.  38,  §  34.] 

Art.  3535.  May  employ  nnrses.  Nurses  may  be  employed  by  the 
physician,  with  the  approval  of  the  assistant  superintendent,  in  serious  cases 
of  sickness  or  epidemics.     [Act  March  18,  1881;  17  Leg.  p.  38)  §  35.] 

Art.  3536.  A  sick  convict  shall  not  be  discharged,  when.  A 
convict  afflicted  with  serious  illness  or  dangerous  disease,  shall  not,  in  such 
condition,  be  discharged  from  the  penitentiary,  except  upon  his  own  request, 
although  his  time  of  imprisonment  may  have  expired.  [Act  March  18^  1881 ; 
17  Leg.  p.  38,  §  36.] 

Art.  3537.  May  prescribe  sanitary  regrnlations.  He  is  specially 
charged  with  the  sanitary  regulations  of  the  penitentiary,  and  shall  make  fre- 
quent inspections  and  use  all  precautions  to  keep  the  prison  healthy,  and  pre- 
vent the  introduction  and  spread  of  epidemic  or  contagious  diseases.  [Act 
March  18,  1881;   17  Leg.  p.  38,  §  37,] 

Art.  3538.  Shall  keep  a  journal.  The  physician  shall  keep  a  journal 
in  which  he  shall  enter  the  name  of  each  convict  treated  by  him  or  under  his 
direction,  noting  duration  of  sickness,  disease,  treatment,  date  of  discharge 
from  hospital,  or  treatment,  with  such  other  entries  as  he  may  deem  im-* 
portant,  which  journal  shall,  at  all  times,  be  open  to  the  inspection  of  the  as- 
sistant superintendent  and  the  superintendent.  [Act  March  18,  1881;  17 
Leg.  p.  38,  §  38.] 

Art.  3539.  Shall  make  reports,  etc.  He  shall  make  such  reports  as 
required  by  the  governor,  penitentiary  board,  or  superintendent.  He  shall 
make  a  biennial  report  to  accompany  that  of  the  assistant  superintendent,  in 
which  he  shall  state  the  number  of  cases  of  sickness  during  the  two  preceding 
years,  diseases,  number  of  deaths  and  diseases  with  which  they  died,  the  num- 
ber and  character  of  surgical  operations  performed,  such  suggestions  as  he 
may  deem  important  to  the  improvement  of  the  sanitary  condition  of  the 

205 


Digitized  by 


GoogI( 


T.  71,  Ch.  4.]  PENITENTIARIB8,  ETC.— OF  CHAPLAIN,  ETC. 


3543^548. 


prison;  also  any  facts  or  incidents  that  be  may  deem  of  general  interest  or 
of  benefit  to  science.     [Act  March  18,  1881;  17  Leg.  p.  38,  §  39.] 

Arts.  3540-354!3  are  repealed. 


CH.  4.  — OF  THE  CHAPLAIN  AND  HIS  DUTIES. 


Art. 
3543. 
3544. 
3545. 
3546. 


Appointment;  term  of  office. 
Shall  preach  every  Sunday,  etc. 
Shall  visit  convicts,  etc. 
May  visit  sick  convicts,  when. 


Art. 
3547. 

3548. 


Preachers,  ministers  and  priests  may 

visit  convicts. 
Shall  be  ex  officio  librarian. 


Art.  3543.    The  chaplain;  appointment;  term  of  office.    The 

penitentiary  board  shall  appoint  a  chaplain  for  each  penitentiary,  when  organ- 
ized, who  shall  hold  his  office  for  two  years,  unless  sooner  removed  by  them. 
[Act  March  18,  1881;  17  Leg.  p.  38,  §  40.] 

Art.  3544.  Shall  preach  every  Sunday,  etc  The  chaplain  shall 
preach  at  least  once  every  Sunday  to  the  convicts,  and  shall  establish  such 
associations.  Sabbath  schools  and  other  schools  for  the  benefit  of  the  con- 
victs, as  he  may  deem  proper,  having  due  regard  to  the  rules  of  the  prison 
and  being  careful  not  to  conflict  in  any  manner  with  the  discipline  of  the 
prison  and  the  regular  hours  for  labor.  [Act  March  18, 1881 ;  17  Leg.  p.  38, 
§41.] 

Art.  3545.  Shall  visit  convicts,  etc.  He  may,  at  convenient  times^ 
visit  convicts  during  their  hours  of  license,  during  week  days,  and  also  in  the 
hospital  and  at  their  cells,  and  administer  to  all  such  advice  and  consolation  aa 
he  may  deem  best  calculated  to  promote  reformation.  He  must,  at  all  times» 
impress  upon  them  the  necessity  of  a  strict  compliance  with  prison  rules.  He 
must  use  his  best  endeavors  on  all  occasions  to  inculcate  in  them  sound  princi- 
ples of  religion  and  morality,  but  he  shall  not,  in  his  conversations  or  dis- 
coui*ses,  discuss  doctrines  merely  sectarian,  but  shall  teach  such  principles  of 
religion  and  morality  as  are  common  to  all  Christian  churches.  [Act  March 
18,  1881 ;  17  Leg.  p.  38,  §  42.] 

Art.  3546.  May  visit  sick  convicts,  when.  By  permission  of  physi- 
cian, he  may  visit  sick  convicts,  and  shall  always  be  admitted  to  the  bedside  of 
any  convict  in  a  dying  condition.     [Act  March  18, 1881 ;  17  Leg.  p.  38,  §  43.] 

Art.  3547.  Preachers,  ministers  and  priests  may  visit  convicts. 
Preachers,  ministers  and  priests  of  all  religious  denominations  shall,  by  the 
consent  of  the  superintendent,  assistant  superintendent  or  chaplain,  have  ac- 
cess to  the  penitentiaries,  and  may  at  any  seasonable  time  be  allowed  to  preach 
to  the  convicts.  A  convict  shall,  at  all  proper  times,  be  permitted  to  receive 
visits  from,  and  hold  converse  with  any  preacher,  minister  or  priest  he  may 
desire  to  see.     [Act  March  18,  1881 ;  17  Leg.  p.  38,  §  44.] 

Art.  3548.  Shall  be  ex-officio  librarian.  The  chaplain  shall  be  ex- 
officio  librarian  of  the  penitentiary,  and  perform  such  other  duties  not  herein 
prescribed,  as  the  rules  may  require.  [Act  March  18, 1881 ;  17  Leg.  p.  88, 
§45.] 
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CH.  5— OF  UNDEE-OFFICERS  AND  EMPLOYES. 


Art. 
3549. 

3550. 


Under-ofacers  appointed  by  assistant 

superintendent,  etc. 
Under-officers,  etc.,  subject  to  orders 

of  assistant  superintendent. 


Art. 

3551.  Skilled  workmen,  etc.,  may  be'  em- 

ployed. 

3552.  Compensation  of  under-officers  pre- 

scribed by  board. 


Art.  3549.  Under-officers,  etc.,  appointed  by  assistant  super- 
intendent, etc*  The  assistant  superinteDdent  of  each  penitentiary  shall  ap- 
point, with  the  approval  of  the  superintendent,  such  number  of  under-officers 
as  may  be  necessary  to  preseiTe  discipline  and  prevent  escapes;  providedf  no 
person  under  twenty-one  years  of  age  shall  be  employed  as  a  guard;  and  pro- 
videdt  that  during  the  present  lease  the  lessees  have  the  right  under  their  con- 
tract to  appoint  under-officers  and  guards,  but  subject  to  removal  by  the 
superintendent,  assistant  superintendent  or  inspectors,  for  inefficiency  or  mis- 
conduct.    [Act  March  18,  1881;  17  Leg.  p.  38,  §  46.] 

Art.  3550.  Under-officers,  etc.,  snbject  to  orders  of  assistant 
superintendent*  All  under  officers  and  employes  shall  be  subject  to  the 
orders  of  the  assistant  superintendent,  and  shall,  in  all  things,  comply  with  his 
directions.  Any  complaint  of  ill  treatment  toward  them  on  his  part  may  be 
made  to  the  superintendent,  who  shall  inquire  into  the  same  and  take  such 
action  as  the  facts  may  seem  to  demand.  [Act  March  18,  1881;  17  Leg.  p» 
38,  §  47.] 

Abx.  3551.  Skilled  workmen,  etc.,  may  be  employed.  When 
the  penitentiaries  are  being  operated  on  state  account  the  superintendent, 
under  the  direction  of  the  state  board,  may  employ  such  number  of  skilled 
workmen  or  other  employes  as  may  be  deemed  essential  to  their  successful 
operation  and  to  the  pecuniary  interest  of  the  state.  [Act  March  18,  1881 ; 
17  Leg.  p.  38,  §  48.] 

Abt.  3552.  Compensation  of  nnder-officers,  etc.,  prescribed 
by  board.  Under-officers  and  employes  shall,  after  the  termination  of  the 
present  lease,  receive  such  compensation  for  their  services  as  the  penitentiary 
board  may  presctibe  (the  maximum  amount  of  such  compensation  to  be  fixed 
by  said  board  before  another  lease  is  made),  to  be  paid  in  such  manner  as  may 
be  prescribed  by  the  board.     [Act  March  18,  1881;  17  Leg.  p.  38,  §  49.] 
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CH.  6— OF  THE  TREATMENT  OF  CONVICTS  AND  PRISON 

DISCIPLINE. 


Art. 
3553. 
3554. 
3555. 
3556. 
3557. 
3558. 


General  objects  of  this  title. 

Treatment  of  convicts;  good  conduct. 

Punishment  of  convicts. 

Clothing;  food;  liquors. 

Labor. 

Sicli  convicts  to  be  removed. 


Art. 
3559. 

3560. 
3561. 
3562. 
3563. 


Convicts  to   be   searched  on  admis- 
sion. 
Sexes  to  be  separated. 
Burial  of  convicts. 

Illiterate  convicts  may  be  instructed. 
Discharge  of  conviot,  * 


Art.  3553.  Greneral  objects  of  this  title.  The  various  provisioDs  of 
this  act  are  designed  to  secure  to  the  convicts  humane  treatment,  suitable 
moral  instruction,  to  provide  for  their  health,  and  to  extend  to  them  such  com- 
forts and  privileges  as  may  be  consistent  with  their  situation,  and  at  the  same 
time  to  require  of  them  a  due  attention  to  their  various  duties,  and  a  strict 
observance  of  the  discipline,  rules  and  regulations  of  the  prison.  [Act  March 
18,  1881;  17  Leg.  p.  38,  §  50.] 

Art.  3554.  Treatment  of  convicts ;  good  conduct.  The  convicts 
shall  all  be  treated  with  humanity;  but  a  distinction  may  be  made  in  their 
treatment  so  as  to  extend  to  such  as  are  orderly,  industrious  and  obedient, 
comforts  and  privileges  according  to  their  deserts.  The  rewards  to  be 
l)estowed  upon  convicts  for  good  conduct  shall  consist  of  a  relaxation  of  strict 
prison  rules,  shall  consist  of  an  extension  of  social  privileges,  permission  to 
read  and  write,  and  such  other  pi-ivileges  as  may  not  be  inconsistent  with 
proper  discipline.  Commutation  of  time  for  good  conduct  may  be  granted  by 
the  superintendent  as  follows:  For  each  month  in  which  no  charge  of  miscon- 
duct is  sustained  or  charged,  first  year  two  days  per  mouth,  twenty-four  days 
per  year;  second  year,  three  days  per  month;  third  year,  four  days  per 
month  ;  fourth  year,  five  days  per  month;  fifth  year,  six  days  per  month ;  sixth 
year,  seven  days  per  month;  seventh  year,  eight  day  s  per  month;  eighth  year, 
nine  days  per  month  ;  ninth  year,  ten  days  per  month ;  tenth  year,  and  all  suo- 
«eeding  yeare,  fifteen  days  per  month.  For  each  sustained  charge  of  miscon- 
duct the  commutation  for  one  month  in  that  year  to  be  forfeited;  and  for 
any  mutinous  conduct,  conspiracy  or  escape,  or  attempt  to  'escape,  all  good 
time  made  to  that  date  to  be  forfeited.  For  extra  meritorious  conduct  on  the 
part  of  any  convict,  he  shall  be  recommended  to  the  favorable  consideration 
of  the  governor  for  increased  commutation  or  pardon.  [Act  March  18, 1881 ; 
17  Leg.  p.  38,  §  51.] 

Art.  3555.  Punishment  of  convicts.  The  punishments  that  maybe 
prescribed  by  the  penitentiary  board  shall  consist  of  deprivation  of  •privileges, 
closer  imprisonment,  confinement  in  ceil  on  bread  and  water,  confinement  in 
dark  cell,  confinement  in  irons,  and  other  punishments  of  like  character;  but 
a  convict  shall  not  be  deprived  of  his  food  at  regular  hours,  except  as  above 
provided.  Whipping  may  be  resorted  to  upon  a  special  order  in  writing  from 
the  superintendent  or  assistant  superintendent  or  inspector,  in  aggravated  and 
particular  cases,  and  under  such  rulesand  instructions  as  may  be  prescribed 
in  the  rules.  A  convict's  head  shall  not  be  shaved  in  any  instance;  nor  shall 
stocks  or  «'horse'*  be  used  under  any  circumstances.  [Act  March  18,  1881; 
17  Leg.  p.  38,  §  52.] 

Art.  3556.  Clothing:;  food;  liqnors.  Suitable  clothing,  substantial 
material  and  uniform  make,  and  sufficient  food  of  wholesome  quality,  shall  be 
furnished  to  all,  and,  in  order  that  all  convicts  be  fed  alike,  as  near  as  prac- 
ticable, the  rules  shall  prescribe  the  kind,  quality  and  variety  of  food  to  be 
furnished.     Convicts  are  to  be  allowed  no  spirituous,  vinous  or  malt  liquors, 
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except  upon  prescription  of  the  physician.     [Act  March  18,  1881;  17  Leg. 
p.  38,  §  53.] 

Art.  3557.  Labor  regrolated*  Convicts  sentenced  to  hard  labor  shall 
he  kept  at  work,  under  such  rules  and  regulations  as  may  be  adopted ;  but  no 
labor  shall  be  required  of  any  convict  on  Sunday  except  such  as  is  absolutely 
necessary;  and  no  greater  amount  of  labor  shall  be  required  of  any  convict 
than  a  due  regard  for  his  physical  health  and  strength  may  render  proper; 
nor  shall  any  convict  be  placed  at  such  labor  as  the  penitentiary  physician 
may  pronounce  him  physically  unable  to  perform.  [Act  March  18,  1881;  17 
Leg.  p.  38,  §  54.] 

Art.  3558.  Sick  convicts  to  be  removed.  Convicts  who  h^ve  been 
reported  by  the  physician,  inspector  or  other  officer  in  charge,  as  in  a  condi- 
tion of  health  which  requires  their  removal  to  some  other  place,  shall  be 
4iccordingly  promptly  removed,  but  under  such  regulations  and  in  such  man- 
ner as  will  preveut  escape.     [Act  March  18,  1881 ;  17  Leg.  p.  38,  §  55.] 

Art.  3559.  Convict  to  be  searched  on  admission.  Convicts,  when 
received  into  the  penitentiary,  shall  be  carefully  searched.  If  money  be 
found  on  the  person  of  a  convict,  or  received  by  him  at  any  time,  it  shall  be 
taken  charge  of  by  the  assistant  superintendent  and  placed  to  the  convict's 
credit,  and  expended  by  him  for  the  convict's  benefit  on  his  written  order, 
and  under  such  restrictions  as  may  be  prescribed  by  the  rules.  Any  officer 
who,  having  charge  of  a  convict's  money,  misappropriates  the  same  or  any 
pni*t  thereof,  or  who  seeks  to  speculate  on  such  convict,  shall  be  removed  from 
office.     [Act  March  18,  1881;  17  Leg.  p.  38,  §  56.] 

Art.  3560.  Sexes  to  be  separated.  Convicts  of  different  sexes  shall 
be  kept  separate  and  apart.  If  a  female  convict  be  received  with  an  infant 
x^hild,  or  if  any  child  shall  be  born  in  the  penitentiary,  the  child  shall  be  per- 
mitted to  remain  with  its  mother  until  four  years  of  age,  when  it  shall  be 
provided  for  as  may  be  prescribed  by  the  penitentiary  board.  [Act  March 
18,  1881;  17Leg.  p.  38,  §  57.] 

Art.  3561.  Burial  of  convicts.  It  shall  be  the  duty  of  the  assistant 
superintendent,  inspector  or  other  officer  in  charge  of  a  penitentiary,  division  ' 
or  convict  camp  or  force,  to  have  all  convicts  who  may  die  while  in  custody 
decently  burjed,  and  each  grave  marked  by  a  board  with  the  name  of  convict, 
date  of  death,  age  if  known,  and  county  whence  sentenced,  inscribed  thereon. 
[Act  March  18,  1881;  17  Leg.  p.  38,  §  58.] 

Art.  3562.  Illiterate  convicts  may  be  instructed.  Convicts  who 
are  unable  to  read  or  write  may  receive  instruction  under  such  regulations  as 
may  be  prescribed  by  the  penitentiary  board;  and  the  said  board  may,  when- 
ever practicable  to  do  so,  emplgy  a  competent  teacher  for  that  purpose.  [Act 
March  18,  1881 ;  17  Leg.  p.  38,  §  59.] 

Art.  3563.  Discharge  of  convict.  When  a  convict  is  entitled  to  his 
discharge  from  prison,  he  shall  be  furnished  with  a  written  or  printed  dis- 
<;harge  from  the  superintendent  of  penitentiaries,  with  seal  affixed,  giving  con- 
vict's name,  date  of  sentence,  from  what  county,  amount  of  commutation 
received,  if  any,  and  such  other  description  as  may  be  practicable.  He  shall 
be  furnished  with  a  plain  suit  of  citizen's  clothing,  five  dollars  in  money,  and 
railroad  transportation  to  nearest  depot  to  county  seat  from  whence  sentenced, 
not  to  exceed  fifteen  dollars ;  but  if  convict  prefers,  he  may  receive  trans- 
portation tickets  for  same  distance  in  some  other  direction.  [Act  March  18» 
1881 ;  17  Leg.  p.  38,  §  60.] 
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CH.  6a.  — OF  SALAEIES  OF  PENITENTIAEY  OFFICERS. 


Art. 

3566a.  PhyslcUn's  salary. 

36666.  Chaplain's  s&larj. 


Art. 

3664.  Saperintendent's  salary. 

3565.  Assistant  superintendent's  salary. 

3566.  Inspector's  salary. 

Art.  3564.  Saperlntendent's  salary.  The  superintendent  of  pen- 
itentiaries shall  receive  an  annual  salary  of  twenty-five  hundred  dollars,  to 
include  his  traveling  expenses.     [Act  March  18,  1881;  17  Leg.  p.  38,  §  61.] 

Art.  3565.  Assistant  saperintendeiit's  salary.  The  assistant  super- 
intendents shall  each  receive  an  annual  salary  of  fifteen  hundred  dollars,  and 
no  more.     [Act  March  18,  1881 ;  17  Leg.  p.  38,  §  62.] 

Art.  3566.  Inspector's  salary.  The  inspectors  shall  each  receive  an  an- 
nual salary  of  two  thousand  dollars,  and  no  more,  to  include  traveling  expenses* 
[Act  March  18,  1881;  17  Leg.  p.  38,  §  63.] 

Art.  3566a.  Physician's  salary.  The  physicians  of  the  penitentiary 
shall  each  receive  an  annual  salary  of  seven  hundred  and  fifty  dollars,  and  no 
more.     [Act  March  18,  1881;  17  Leg.  p.  38,  §  64.] 

Art.  35666.  Chaplain's  salary.*  The  chaplains  of  the  penitentiary  shall 
each  receive  an  annual  salary  of  six  hundred  dollars,  and  no  more.  [Act  March 
15;  July  4,  1887  ;  20  Leg.  p.  25.] 

See,  po9t  Art.  4480 


CH.  7.  — OF  VISITS  TO  THE  PENITENTIAEIES. 

Art.  I  Art. 

3667.    What  olfloers  may  visit.  |  3668.    Other  persons  may  visit  by  permiasioiu 

Art.  3567.  What  officers  may  visit.  The  governor  and  all  other 
members  of  the  executive  and  judicial  departments  of  the  government,  and 
members  of  the  legislature,  shall  be  admitted  into  the  penitentiaries  at  all 
proper  hours,  for  the  purpose  of  observing  the  conduct  and  operations  thereof, 
and  may  hold  conversations  with  the  convicts  apart  from  any  of  the  prison 
officers.     [Act  March  18,  1881 ;  17  Leg.  p.  36,  §  66.] 

Art.  3568.  Other  persons  may  visit  by  permission.  Other  persons 
may  visit  the  penitentiaries  under  such  rules  and  restrictions  as  may  be  estab- 
lished.    [Act  March  18,  1881;  17  Leg.  p.  38,  §  67.] 

Art.  3569  is  repealed. 
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3570-^75. 


CH.  8.  — OF  LABOR  IN  THE  PENTTENTIAEY. 


Abt. 

3570.  System  of  labor  within  the  discretion 

of  the  board. 

3571.  Management  of   oonyiots   under  the 

control  of  state  officers. 
3573.    Lease  of  penitentiary,  how  made. 

3573.  Bond  of  lessee. 

3574.  Lease  snbiect  to  the  approval  of  the 

state  le^slature,  etc. 

3575.  Bales  of  discipline  governing  labor  of 

convicts,  etc.,  made  by  the  board. 

3576.  Appraisement  of  property. 

3577.  Proceedings  on  termination  of  lease. 


Art. 

3678.    Powers  of  lessee. 

3579.  Skilled  labor  may  be  introdaced  into 

the  penitentiary. 

3580.  All  expenses  to  be  paid  by  lessee. 

3581.  Hiring  out  of  convicts. 

3582.  Begulations  as  to  hiring  out  of  con- 

victs. 

3583.  Beward  for  apprehension  of  escaped 

convict. 

3584.  Existing  laws,  how  affected. 
3584a.  Bepealing  clause. 


Abt.  8570.    System  of  labor  within  the  discretion  of  the  board. 

The  system  of  labor  in  the  state  penitentiaries  shall  be  by  lease,  by  contract, 
by  the  state,  or  partly  by  one  system  and  partly  by  the  others,  as  shall  be  in 
the  discretion  of  the  penitentiary  board  deemed  for  the  best  interest  of  the 
state.     [Act  March  18,  1881;  17lieg.  p.  88,  §  68.] 

Art.  3571.  Management  of  convicts  nnder  the  control  of  state 
officers*  Whenever  practicable,  the  penitentiaries  may  be  operated  under  a 
lease,  in  accordance  with  the  regulations  herein  prescribed;  but  no  lease  shall 
be  made  by  which  the  control  of  the  convicts,  except  as  to  a  reasonable 
amount  of  labor,  shall  pass  from  the  state  or  its  officers,  and  the  manage- 
ment of  convicts  shall  in  all  cases  and  under  all  circumstances  renuun  under 
the  control  of  the  state  and  its  officers.  [Act  March  18,  1881;  17  Leg.  p. 
88,  §  69.] 

By  Act  of  April  IS9 18S3,  a  lease  of  the  penitentiary  ig  prohibited.    AnU^  Art  8517. 

Abt.  8673.  Lease  of  peattentlarT,  how  made*  Sach  lease  of  the  penitentiaries  shall  be 
for  some  definite  term,  not  to  exoeea  fifteen  years,  after  publio  notice  by  advertisement  in  at 
least  three  newspapers  in  the  state,  and  shall  be  executed  by  the  governor,  with  the  concur- 
rence of  the  penitentiary  board,  upon  such  terms  and  conditions  as  said  board  may  deem 
best  for  the  pubUc  interest,  special  regard  being  had  as  far  as  practicable  to  the  exaction  of 
the  penalty  imposed  by  law  on  each  convict,  and  to  the  protection,  weU-being  and  humane 
treatment  to  which  a  convict  is  entitled  at  the  hands  of  the  state;  provided^  that  said  board, 
in  order  to  organize  and  put  in  operation  the  Busk  penitentiary  to  the  end  that  a  greater 
number  of  con^cts  shall  be  confined  within  the  walls  before  the  termination  of  the  present 
lease,  and,  as  soon  as  practicable,  shall  have  the  power  to  modify  the  terms  of  the  present 
lease  so  as  to  include  both  penitentiaries  and  to  extend  the  said  lease.  [Act  March  18, 1S81 ; 
17  Leg.  p.  88, 170.]    See,  onie.  Art.  8617. 

Abt.  8673.  Bond  of  lessee*  In  case  of  a  lease  of  any  penitentiary,  the  lessee  or  lessees 
shall  execute  and  deliver  to  the  governor  a  bond  in  an  amount  to  be  designated  by  the  pen- 
itendary  board,  with  two  or  more  good  and  sufl9cient  sureties,  to  be  approved  by  said  board, 
payal^a  to  the  governor,  and  conditioned  that  the  lessee  or  lessees  sbaU  f aithfuUy  comply 
with,  the  terms  of  the  lease,  which  bond  shall  be  deposited  in  the  oflloe  of  the  secretary  of 
sUte.    [Act  March  18, 1881 ;  17  Leg.  p.  88,  $  71.] 

Bep«iled;  see,  ante^  Art.  8617. 

Akt.  8674.  Lease  sabjeet  to  Ike  approval  of  Ike  state  ieglslitirey  etc.  Every  lease 
skall  be  subject  to  the  approval  or  revocation  of  the  first  lq|;isiature  thereafter  convened,  and 
to  any  and  all  existing  laws  touching  the  penitentiaries  andconvicts.  or  any  others  thereafter 
passed;  and  any  failure  on  the  part  of  a  lessee  to  carry  out  in  good  faith  any  of  tiie  terms  of^ 
his  lease,  or  to  complr  with  any  of  the  conditions  of  any  bond  he  may  have  executed,  shall 
^Mofado  operate  as  a  forfeiture  of  such  lease,  and  the  governor  may  so  declare,  and  at  once 
resume  control  of  the  penitentiary  or  penitentiaries,  and  every  lease  shall  be  subject  to  the 
reservations  to  the  state  contained  in  this  act,  whetHer  specified  in  the  lease  or  not,  and  the 
state  shall  not,  nnder  the  raise  of  contract,  or  in  any  other  manner,  part  with  the  nght  to 
direct  how  at  any  time  ana  nnder  all  circumstances  its  convicts  shall  be  lodged,  fed,  clothed, 
worked,  ruarded  and  treated.    TAct  March  18, 1881 ;  17  Leg.  p.  88,  {  72.] 

Bepealed;  see,  ante.  Art.  8617. 

Abt.  3575.  Rules  of  discipline  govemins:  labov  ef  oonTicts,  etc., 
■uide  by  tbe  board.  The  penitentiary  board  may  make  and  change  at 
plessare  all  rales  for  the  discipline  and  punishment  of  convicts,  and  how  they 
flball  be  fed,  clothed,  worked,  guarded  or  instructed,  and  for  the  purpose  of 
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enforcing  any  regulations  touching  the  physical  capacity  of  convicts  to  perform 
certain  kinds  of  labor,  or  regulation  requiring  certain  convicts  to  be  kept 
within  the  prison  walls.  The  superintendent  may  require  the  lessees  of  the 
penitentiaries  to  change  convicts  from  one  kind  of  labor  to  another,  and  to  re* 
move  them  within  Sie  prison  walls.  [Act  March  18,  1881;  17  Leg. 
p.  38,  §  73.] 

Art.  3576.  Appraisement  of  property.  Whenever  a  penitentiary  is 
leased  an  inventory  and  valuation  of  all  the  materials,  machinery  and  property 
of  every  description  belonging  to  the  penitentiary,  except  such  reservations  as 
the  penitentiary  board  may  direct,  and  except  the  land,  shall  be  made  by 
appraisers,  one  of  whom  shall  be  appointed  by  the  governor  and  the  other  by 
the  lessees,  and  in  case  of  disagreement  between  the  appraisers,  they  shall 
select  an  umpire.  Upon  completion  of  the  appraisement  and  its  return  to  the 
governor,  under  oath,  the  property  shall  be  receipted  for  to  the  governor  at  its 
appraised  value.     [Act  March  18,  1881;   17  Leg.  p.  38,  §  74.] 

Art.  3577.  Proceedingns  on  termination  of  lease.  Upon  the  termi- 
nation of  any  lease,  by  limitation  or  otherwise,  the  lessees  shall  quietly  and 
peacefully  surrender  and  return  to  the  state  all  property  belonging  to  the  pen- 
itentiary ;  when  a  like  inventory  and  valuation  shall  be  made  of  all  the  property 
belonging  to  the  state,  or  to  the  possession  of  which  it  may  be  entitled  under 
the  terms  of  the  lease.  For  all  property  returned  in  good  order  and  repair 
the  lessees  shall  be  credited  with  the  value  thereof,  as  fixed  by  appraisement, 
when  he  received  it.  For  all  property  returned,  not  in  good  order  and  repair, 
the  lessees  and  sureties  shall  be  charged  with  such  amount,  to  be  estimated  by 
appraisers,  as  will  be  necessary  to  put  the  same  in  good  order  and  repair,  and 
for  all  property  received  from  the  state  and  not  returned,  the  lessees  and  their 
sureties  shall  pay  the  value  thereof,  as  fixed  by  appraisement  when  received, 
except  that  the  lessees  shall  not  pay  for  property  destroyed  by  fire,  or  other- 
wise, not  occasioned  by  the  fault  of  themselves  or  their  employes.  [Act 
March  18,  1881;  17  Leg.  p.  38,  §  75.] 

Art.  3578.  Powers  of  lessee.  The  lessees  shall  have  use  of  all  lands, 
buildings,  machinery,  tools  and  other  property  connected  with  the  penitentiary 
leased,  and  may  make  improvements  and  additions  to  the  penitentiaries,  with 
the  approval  of  the  penitentiary  board,  and  under  such  limitations  as  may  be 
prescribed  by  law,  and  such  lessees  shall  be  allowed  a  reasonable  compensa- 
tion for  such  improvements  as  are  of  a  permanent  nature  at  the  expiration  of 
the  lease,  the  amount  of  such  compensation  to  be  determined  by  said  board ; 
provided^  if  any  improvements  are  made  by  lessees  with  the  approval  and  con- 
sent of  said  board,  and  the  said  lessees,  by  the  terms  of  the  lease,  have  to  pay 
to  the  state  any  moneys  before  the  termination  of  the  lease,  they  shall  be  cred- 
ited with  said  improvements,  first,  on  any  funds  that  may  then  be  due  the 
state;  or,  second,  out  of  first  moneys  which  may  become  due  the  state  on 
account  of  said  lease.     [Act  March  18,  1881;  17  Leg.  p.  38,  §  76.] 

Art.  3579.  Skilled  labor  may  be  introduced  into  the  peniten- 
tiary. Lessees  shall  have  the  right  to  introduce  into  the  penitentiaries  such 
skilled  labor  as  they  may  deem  proper  and  necessary  for  the  efficient  opera- 
tion .of  convict  labor,  and  to  superintend  and  instruct  the  same,  but  such 
employes  to  be  subject  to  the  rules  of  the  prison.  [Act  March  18,  1881;  17 
Leg.  p.  38,  §  77.] 

Ap.  3580.  All  expenses  to  be  paid  by  lessee.  The  lessee  shall 
furnish  everything  necessary  for  the  support  and  maintenance  of  the  peniten- 
tiary leased,  including  the  salaries  of  all  officers,  and  the  compensation  of 
under  officers,  to  be  paid  as  may  be  directed  by  the  penitentiary  board.     In 
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the  execntion  of  any  lease,  the  penitentiary  board  may  make  such  other  stip- 
ulations and  agreements,  not  inconsistent  with  the  provisions  of  this  act,  as  it 
may  deem  to  the  interest  of  the  state  or  essential  to  its  protection,  and  such 
stipulations  and  agreements  shall  be  binding  in  all  respects  upon  the  lessees, 
and  the  bond  given  shall  be  construed  to  extend  to  and  include  the  perform- 
ance of  such  stipulations  and  agreements,  in  the  same  manner  as  if  the  duties 
were  imposed  by  positive  law.  [Act  March  18,  1881;  17  Leg.  p. 
38,   §  78.] 

Abt.  3581.  Hiring:  oat  of  convicts.  The  right  to  hire  out  convicts 
and  to  operate  them  outside  the  walls,  either  by  the  state  or  lessees,  is 
expressly  given,  but  they  shall  be  hired  out  in  as  large  forces  as  practicable, 
concentrated  as  much  as  possible,  and  easily  accessible,  so  that  they  may  bo 
kept  more  secure,  better  provided  for,  and  more  frequently  inspected.  [Act 
March  18,  1881;  17  Leg.  p.  38,  §  79.] 

Abt.  3582.  Regulations  as  to  hiring:  oat  of  convicts.  The  pen- 
itentiary board  may  prescribe  what  class  or  classes  of  convicts  may  be  hired 
out  or  put  to  labor  outside  the  prison  walls,  and  such  other  regulations  per- 
taining to  the  same  as  may  be  deemed  proper,  but  no  convict  shall  be  put  to 
outside  labor  when  his  labor  can  be  utilized  within  the  walls;  provided^  that 
on  the  1st  day  of  January,  1882,  or  as  soon  thereafter  as  practicable,  the  pen- 
itentiary board  shall  provide  that  as  many  convicts  as  can  be  comfortably  ac- 
commodated and  profitably  employed  be  confined  within  the  walls  of  the  pen- 
itentiaries now  or  hereafter  established.  [Act  March  18,  1881 ;  17  Leg.  p. 
38,  §  80.] 

Art.  3583.  Reward  for  apprehension  of  escaped  convict.  The 
superintendent,  with  the  governor's  approval,  may  offer  such  reward  for  the 
apprehension  of  an  escaped  convict,  not  exceeding  one  hundred  dollars,  ex- 
clusive of  expenses  of  delivery,  as  may  be  fixed  by  the  penitentiary  board, 
and  to  be  paid  as  directed  by  the  said  board,  the  reward  and  expenses  from 
either  the  penitentiary  lease  fund,  or  from  the  appropriation  for  the  arrest  of 
fugitive  from  justice.     [Act  March  18, 1881 ;  17  Leg.  p.  38,  §  81.] 

Art.  3584.  Existing:  laws^  how  affected.  The  provisions  of  this  act 
shall  apply  to  the  present  lease  of  the  penitentiary  at  Huntsville,  but  shall  not 
be  construed  to  increase  or  add  to  the  pecuniary  responsibilities  or  obligations 
of  the  present  lessees  and  their  sureties  as  they  stood  when  they  executed 
their  bond  to  the  state.     [Act  March  18, 1881 ;  17  Leg.  p.  38,  §  82.] 

Abt.  3584a.  Repealing:  danse.  That  this  act  is  intended  to  take  the 
place  of  all  other  laws  in  regard  to  the  organization  of  the  penitentiaries,  and 
that  all  acts  and  parts  of  acts  in  conflict  herewith  are  hereby  repealed.  [Act 
March  18,  1881;  17  Leg.  p.  38,  §  83.] 
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CH  9.— OF  WORK-HOUSES  AND  COUNTY  CONVICTS. 


Art. 
3585. 

3586. 
3587. 

3588. 

3589. 
3590. 
3591. 


Commissioners*  courts  to  establish 
work-houses. 

"County  convict'*  defined. 

Certain  convicts  only  to  do  manual 
labor. 

Commissioners*  court  to  oontrol  work- 
house. 

All  officers  to  obey  their  orders. 

Overseers  and  guards. 

To  labor  upon  public  works,  etc. 

Where  confined  when  off  duty. 


Art. 

3593.  Refractory  convicts  to  be  punished. 

3594.  Female  convicts. 

3595.  Aged   or   disabled    convicts    not   to 

work. 

3596.  Their  inability,  how  determined. 

3597.  Convicts  to  receive  credit  for  labor. 

3598.  Mechanic,  etc.,  to  have  extra  credit. 

3599.  Convicts  to  be  guarded. 

3600.  OosU  to  be  paid  officers. 

3601.  Convict  may  commute  his  labor. 


Abt.  3585.  Commissioners'  courts  to  establish  work-houses, 
etc*  The  commissioDers'  courts  of  the  several  counties  may  provide  for  the 
erection  of  a  work-house  and  the  establishment  of  a  county  farm  in  counec- 
tidu  therewith,  for  the  purpose  of  utilizing  the  labor  of  county  convicts,  in 
aceordiince  with  the  provisions  of  the  constitution.  [Const.  Art.  16,  §  3;  Act 
Aug.  21,  1876 ;  15  Leg.  p.  228.] 

Art.  3586.  "County  convict^  defined.  A  **county  convict,'*  within 
the  meaning  of  the  preceding  article,  is  any  person  who  may  have  been  con- 
victed of  a  misdemeanor  or  petty  offense,  and  whose  punishment  has  been  as- 
sessed at  imprisonment  in  the  county  jail  for  any  term;  or  who,  under  a  like 
conviction,  has  been  adjudged  to  pay  a  pecuniary  fine  and  is  unable  bo  to  do. 
[Act  Aug.  21,  1876;  15  Leg.  p.  228.] 

Art.  3587.  Certain  convicts  only  to  do  manual  labor.  When 
the  punishment  assessed  in  a  conviction  for  misdemeanor  is  confinement  in  the 
county  jail  for  a  period  less  than  one  day,  the  convict  shall  not  be  required  to 
]al>or,  either  in  the  work-house  or  elsewhere;  but  when  such  punishment  is 
confinement  in  the  county  jail  for  a  longer  time  than  one  day,  the  convict  shall 
be  required  to  do  manual  labor  in  accordance  with  the  provisions  of  this 
chapter. 

Art.  3588.  Commissioners'  court  to  control  work-houses. 
County  work-houses  and  farms  shall  be  under  the  control  and  management  of 
the  commissioners'  court,  and  such  courts  are  authorized  to  adopt  such  rules 
and  regulations  not  inconsistent  with  the  laws,  as  they  may  deem  necessary  for 
the  successful  management  and  operation  of  said  institutions  and  for  effect- 
ively utilizing  the  labor  of  county  convicts.  [Act  August  21,  1876;  15 
Leg.  p.  228.] 

Art.  3589.  Officers  to  obey  their  orders,  etc.  The  sheriff  and  all 
other  peace  officers  shall  obey  the  orders  and  regulations  of  the  commissioners' 
court,  made  in  pursuance  of  the  preceding  article,  shall  execute  snch  process 
as  may  be  directed  by  said  court,  and  shall  render  all  the  aid  possible  in  carry- 
ing out  the  provisions  of  this  chapter  and  the  regulations  made  in  pursuance 
thereof.     [Act  August  21,  1876;  15  Leg.  p.  228.] 

Art.  3590.  Overseers  and  graards,  etc.  Such  overseers  and  guards 
may  be  employed  under  the  authority  of  the  commissioners'  court  as  may  be 
necessary  to  prevent  escapes,  and  to  enforce  labor  on  the  part  of  convicts,  and 
they  shall  be  paid  out  of  the  county  treasury  such  compensation  as  said  court 
may  prescribe. 

Art.  3591 .  To  labor  on  public  works,  etc.  ^County  convicts  shall  be 
put  to  labor  upon  the  public  roads,  bridges  or  other  public  works  of  the 
county,  when  their  labor  can  not  be  utilized  in  the  county  work-house  or  farm, 
and  they  shall  be  required  to  labor  not  less  than  eight  nor  more  than  ten  hours 
each  day,  Sundays  excepted.     [Act  August,  21,  1876;  15  Leg.  p.  228.] 
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AsT.  3592.  Where  confined  when  off  duty.  When  not  at  labor, 
colinty  convicts  may  be  confined  in  the  county  jail  or  work-honse,  as  may  be- 
most  convenient,  or  as  the  regulations  of  the  commissioners'  court  may 
prescribe. 

Abt.  8593.  Refractory  convicts  to  be  punished.  When  a  convict 
refuses  to  labor,  or  is  otherwibc  refractory  or  insubordiuate,  he  may  be  pun- 
ished by  solitary  confinement  on  bread  and  water,  or  in  such  other  manner  us 
the  commissioners'  court  may  direct. 

Abt.  3594.    Female  convicts.    Female  convicts  shall,  under  all  circum-^ 
stances,  be  kept  separate  and  apart  from  male  convicts,  and  they  shall  in  no' 
case  be  required  to  do  manual  labor,  except  in  the  work-house,  or  when  hired 
oat  as  is  hereinafter  provided.  ^ 

Art.  3595.  Agred  or  disabled  convicts  not  to  work.  A  convict 
who,  from  age,  disease  or  other  disability,  physical  or  mental,  is  unable  to  do 
manual  labor,  shall  not  be  required  to  work,  but  shall  i*emain  in  jail  until  his 
term  of  imprisonment  is  ended,  or  until  the  fine  and  costs  adjudged  against 
him  are  discharged,  at  the  rate  of  one  dollar  for  each  day  of  such  confinement 
in  jail. 

Art.  3596.  Inability 9  how  determined.  The  inability  of  the  convict 
to  do  manual  labor  muy  be  determined  by  the  opinion  of  a  competent  physi- 
cian appointed  for  that  puiT)ose  by  the  county  judge  or  commissioners'  court, 
who  shall  be  paid  for  such  service  such  compensation  as  the  commissioners' 
court  may  allow. 

Art.  3597.  Shall  be  credited  for  his  labor.  When  a  convict,  who 
bas  been  committed  to  jail  in  default  of  payment  of  fine  and  costs,  is  required 
to  do  manual  labor,  he  shall  be  credited  upon  such  fine  and  costs  at  the  rate 
of  one  dollar  for  each  day  he  may  labor;  and  upon  satisfaction  of  such  fine 
and  costs  in  full,  at  said  rate,  he  shall  be  discharged. 

Art.  3598.  Mechanic,  etc.,  to  have  extra  credit.  If  a  convict,  of 
the  kind  described  in  the  preceding  article,  be  an  artisan  or  mechanic,  and  be 
put  to  labor  at  his  trade  or  calling  m  any  work-house  or  on  any  public  work,^ 
he  may  be  credited  upon  the  fine  and  costs  against  him  with  such  extra  com- 
pensation for  his  labor  as  the  county  judge  may  determine  to  be  just  and 
proper.     [Act  Aug.  21,  1876;  15  Leg.  p.  228.] 

Art.  3599.  Convicts  to  be  sraarded,  etc.  Convicts  shall  be  so 
guarded  while  at  work  as  to  prevent  escapes,  and  no  convict  shall  be  com- 
pelled to  labor  at  any  kind  of  work  nor  in  any  avocation  that  would  endanger 
his  life  or  health.     [Act  Aug.  21,  1876;  15  Leg.  p.  228.] 

Art.  3600.  Costs  to  be  paid  officers.  When  a  convict,  who  has  been 
committed  to  jail  in  default  of  payment  of  fine  and  costs,  has  satisfied  such 
fine  and  costs  in  full  by  labor  in  the  work-house  or  upon  public  works,  the 
county  judge  shall  issue  a  warmnt  upon  the'  county  treasurer  in  favor  of  each 
officer  to  whom  costs  may  be  due  for  the  amount  of  his  costs,  and  the  same 
shall  be  paid  out  of  the  road  fund  of  the  county  or  out  of  any  other  county 
funds  not  otherwise  appropriated.     [Act  Aug.  21,  1876;  15  Leg.  p.  228.] 

See,  iM>«<»  Art.  8602. 

Art.  3601.  Convict  may  commute  his  labor.  A  convict  condemned 
to  imprisonment  in  the  county  jail  as  the  punishment,  either  in  whole  or  in 
part,  for  his  offense,  may  avoid  manual  labor  in  the  work-house,  or  elsewhere, 
by  payment  into  the  county  treasury  of  one  dollar  for  each  day  of  the  term 
of  his  imprisonment ;  and  the  receipt  of  the  county  treasurer  to  that  effect 
shall  be  sufficient  authority  to  the  sheriff  to  detain  such  convict  in  jail  without 
labor.  * 
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CH.  10.— OF  HIRING  COUNTY  CONVICTS. 


Art. 
3602. 
3603. 

3604. 


Convicts  may  be  hired  out. 

Eitlier  publicly,  privately,  or  gener- 
ally, etc. 

Hirer  shall  give  bond,  and  its  requi- 
sites. 


Art. 

3605. 
3606. 
3607. 
3608. 
3609. 


Liability  when  convict  escapes. 
Suit  on  bond. 

Convict  to  receive  full  creditjor  labor* 
Becord  in  relation  to  county  convicts.. 
Officers'  costs,  how  paid. 


Art.  3602.  Convicts  may  be  hired  oat.  Any  person  who  may  be 
convicted  of  a  misdemeanor  or  petty  offense,  and  who  shall  be  committed  ta 
jail  in  default  of  the  payment  of  the  fine  and  costs  adjudged  against  him,  may 
be  worked  upon  the  public  roads  or  upon  the  county  farms  of  the  county  in 
which  such  conviction  is%ad,  or  be  hired  out  to  any  individual  company  or 
corporation  within  the  county  of  conviction ,  to  remain  in  said  county,  and  the 
proceeds  of  said  hiring,  when  collected,  shall  be  applied,  first,  to  the  payment 
of  the  costs,  and  second,  to  the  payment  of  the  fine;  and  every  convict  shall 
be  entitled  to  a  credit  of  twenty-five  cents  on  his  fine  and  costs  for  each  day 
he  may  serve  under  such  hiring,  including  Sunday,  and  he  shall  be  discharged 
at  anytime  upon  payment  of  the  bahmcedue  on  his  fine  and  costs  or  upon  the 
expiration  of  his  term  of  service,  his  term  of  service  in  no  event  to  be  greater 
than  one  day  for  each  twenty-five  cents  of  fine  and  costs;  provided^  that  in  no 
case  shall  the  counties  be  responsible  to  the  officers  for  their  costs,  and  in  no 
case  shall  such  convicts  be  hired  out  for  a  longer  period  than  two  years  for 
failure  to  pay  a  fine  and  costs,  and  on  the  expiration  of  said  time,  unless  by 
his  hire  such  fine  and  costs  have  been  sooner  paid  off,  said  convicts  shall  be 
finally  discharged.     [Amendment  March  1 ;  July  4,  1887;  20  Leg.  p.  11.] 

The  original  Act  was  amended  by  the  Act  of  May  4, 1882;  17  Leg.  S.  S.  p.  16. 

Art.  3603.  Either  publicly  or  priTately,  grenerally  or  es* 
pecially.  Such  hiring  may  be  either  by  private  contract  or  at  public  auction^ 
as  may  be  deemed  best  for  the  interest  of  the  county,  or  it  may  be  by  general 
contract  for  any  specified  term,  embracing  the  labor  of  all  county  convicts  of 
the  class  prescribed  in  the  preceding  article,  at  some  fixed  rate  per  day,  week 
|Cr  month. 

^  Art.  3604.  Hirer  shall  grive  bond,  and  its  requisites.  Hirers  of 
Convicts  shall  execute  bond  payable  to  the  county  judge  of  the  county,  with 
two  or  more  good  and  sufficient  sureties,  in  the  amount  of  hire  agreed  upon,, 
conditioned  as  follows: 

I      1.  That  the  fairer  will  promptly  and  faithfully  pay  the  amount  of  moneys 
mentioned  in  the  bond  when  the  same  becomes  due,  and  it  shall  be  stated  in 
the  bond  whan  »~^i6  same  becomes  due. 
I     2.  That  he  will  treat  the  convict  humanely  while  in  his  employment. 

3.  That  he  will  furnish  the  convict  with  a  sufficient  quantity  of  good  and 
wholesome  food,  with  comfortable  clothing  and  medicine  when  sick. 

4.  That  he  will  not  require  the  convict  to  work  at  unreasonable  hours,  or 
for  a  longer  time  during  any  one  day  than  other  laborers  doing  the  same  kind 
of  labor  are  accustomed  to  work. 

Such  bond  shall  be  approved  by  the  county  judge  and  filed  in  the  office  of 
the  clerk  of  the  county  court.     [Act.  Aug.  21,  1876;  15  Leg.  p.  228.] 

Art.  3605.  Liability  of  hirer  when  convict  escapes.  If  a  con- 
vict, hired  out,  escapes  from  the  hirer,  such  hirer  shall  nevertheless  be  liable 
for  the  full  amount  of  the  bond,  unless  such  convict  is  re-arrested  and  placed 
in  the  custody  of  the  sheriff  of  the  county  in  which  he  was  convicted,  before 
such  bond  becomes  due ;  in  which  case  such  hirer  shall  only  be  liable  to  pay 
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for  the  time  that  such  oonvict  remained  with  him.     [Act  Aug.  21,  1876;  15 
Leg.  p.  228.] 

Abt.  3606.  Suit  on  bond.  Upon  the  breach  of  such  bond,  the  county 
judge  or  commissioners'  court  shall  cause  such  bond  to  be  sued  upon,  in  uny 
court  having  jurisdiction  thereof,  and  the  amount  collected  thereon,  after  de- 
ducting therefrom  the  collection  fees  and  all  costs,  shall  be  paid  into  the 
county  treasury  by  the  officer  collecting  the  same,  and  constitute  a  part  of  the 
road  and  bridge  fund  of  the  county.  [Act  Aug.  21,  1876;  15  Leg.  p.  228; 
Ck)nst.  Art.  16,  §  24.] 

Art.  8607.  Ooniricte  shall  receive  fall  credit  for  labor.  All 
moneys  arising  from  hiring  out  convicts  shall  be  paid  over  to  the  county  judge 
and  by  him  paid  into  the  county  treasury,  and  in  every  case  the  convict  shall 
receive  full  credit  for  the  amount  of  his  labor,  to  be  counted  and  entered  in 
discharge  of  the  fine  and  costs  adjudged  against  him;  and  whenever  his  earn- 
ings shall  be  sufficient  to  pay  in  full  such  fine  and  costs  he  shall  be  discharged. 
[Act  Aug.  21,  1876;  15  Leg.  p.  228]. 

Airr.  3608.  Record  in  relation  to  conidcts  shall  be  kept.  County 
judges  shall  cause  a  record  of  all  proceedings  in  relation  to  the  employment  or 
hiring  out  of  convicts  to  be  kept  in  well-bound  books  to  be  provided  for  that 
purpose.     Such  record  shall  contain — 

1.  A  descriptive  list  of  all  persons  known  as  "county  convicts.'* 

2.  How  such  convict  has  been  or  is  employed. 

3.  The  name  of  the  party  hiring  a  convict. 

4.  The  time  when  and  the  price  at  which  such  convict  has  been  employed  or 
hired  out. 

5.  The  amount  credited  such  convict  for  such  employment  or  hire. 

6.  The  amount  of  such  hire  collected. 

7.  The  amount  of  fine  and  costs  due  by  such  oonvict. 

8.  Such  other  information  as  may  be  necessary  and  requisite  under  the  rules 
adopted  by  the  commissioners'  court.  [Act  Aug.  21,  1876;  15  Leg. 
p.  228.] 

Art.  3609.    Officer's  costs^  how  paid.    Whenever  the  amount  realized 

from  the  hire  of  a  convict  is  sufficient  to  discharge  in  full  the  fine  and  costs 

adjudged  against  him,  the  county  judge  shall  issue  a  warrant  upon  the  county 

treasurer  in  favor  of  each  officer  to  whom  costs  may  be  due,  for  the  amount 

of  his  costs,  and  the  same  shall  be  paid  out  of  the  road  fund  of  the  county,  or 

out  of  any  other  funds  in  the  county  treasury  not  otherwise  appropriated* 

[Act  Aug.  21,  1876;  15  Leg.  p.  228.] 

See,  ante,  Art.  3602. 
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3609a. 


CH.  10a.—  OF  THE  HOUSE  OF  CORRECTION  AND  REFORMATORY. 


Art.  3609a. 

§  7.  Where  convict  U  not  more  than 
sixteen  years  of  age;  jadgment  of 
court  on. 

§  8.  Convicts  not  more  than  sixteen,  con- 
fined where. 

§   9.  Provision  for  discharged  convict. 

§  10.  Appropriation  for  establisldng  house  of 
correction. 


Art.  3609a. 

§  1.  House  of  correction,  etc.,  established. 

^  2.  Commissioners  to  select  site;  their  du- 
ties. 

{  3.  Trustees;  appointment;  duties. 

I  4.  Superintendent;  qualifications;  appoint- 
ment; duUes. 

§  5.  Superintendent  shall  pay  employes,  pur- 
chase supplies,  etc. 

{  6.  What  convicts  confined  in;  uniform. 

Art.  3609a,  §  1.  House  of  correction^  etc.,  established.  There 
shall  be  established  in  this  state  a  house  of  correction  and  reformatory  for 
the  confinement  of  youthful  convicts.  [Act  March  29;  July  4,  1887;  20 
Leff.  p.  64.] 

Art.  3609ay  §  2.  Commissioners  to  select  site;  tlieir  duties.  It 
shall  be  the  duty  of  the  governor  of  the  state,  immediately  after  this  act  shall 
go  into  effect,  to  appoint  three  commissioners  to  select  a  site  for  said  house  of 
correction  and  reformatory,  who  shall  make  such  selection  with  a  view  to  its 
healthfulness,  accessibility,  wood  and  water  supply,  fertility  of  soil,  and  other 
Advantages,  and  the  same  shall  contain  not  less  than  six  hundred  and  forty  nor 
more  than  two  thousand  acres  of  land,  and  the  same  shall  not  be  located  in 
the  vicinity  of  either  of  the  penitentiaries  now  established,  nor  within  two 
miles  of  any  incorporated  town  or  city.  When  a  site  has  been  selected  for 
said  house  of  correction  and  reformatory,  as  herein  provided,  and  the  price 
has  been  agreed  upon,  and  such  selection  and  the  price  have  been  approved  by 
the  governor,  it  shall  be  the  duty  of  the  commissioners  to  purchase  the  same; 
providedf  the  price  does  not  exceed  ten  thousand  dollars,  to  be  paid  for  but 
of  theappropriation  provided  for  in  this  act.  The  title  of  the  said  property 
shall  vest  in  the  governor  of  this  state  and  his  successors  in  office,  for  the  use 
and  benefit  of  said  house  of  correction  and  reformatory.  It  shall  be  the  duty 
of  the  trustees  hereinafter  provided  for,  to  contract  for  and  superintend  the 
constmction  of  such  buildings  and  other  improvements  as  may  be  necessary 
for  the  safe  keeping,  comfort,  and  profitable  employment  of  the  inmates  con- 
:fined  therein ;  and  in  the  construction  of  said  buildings  and  improvements 
convict  labor  may  be  employed  if  deemed  advisable  in  the  intei-est  of 
economy. 

How  Paid.  Said  commissioners  shall  each  receive  five  dollars  per  day  for 
the  time  they  are  actually  employed  in  the  selection  and  purchase  of  such  site, 
and  in  addition  thereto  necessary  traveling  expenses  in  visiting  diffei*ent  sec- 
tions of  the  state  to  select  an  advantageous  site  for  said  house  of  coiTection 
and  reformatory ;  jprot;i(2e(2,  said  commissioners  shall  not  receive  more  than 
one  hundred  and  fifty  dollars  and  actual  expenses ;  provided  further^  that  all 
the  expenses  mentioned  in  this  act  shall  be  paid  out  of  the  appropriation  here- 
inafter  made. 

Architect.  The  trustees  hereinafter  provided  for  shall  employ  a  compe- 
tent architect,  at  a  salary  not  exceeding  one  hundred  and  fifty  dollara  per 
month,  to  prepare  plans  and  specifications  for  the  construction  of  said  build- 
ing, and  to  personally  supervise  and  direct  the  erection  of  the  same;  and  the 
trustees  are  authorized  and  empowered  to  audit  the  accounts  of  said  super- 
vising architect  and  contractors,  and  to  pay  the  same  by  installments  as  the 
work  progresses,  by  draft  drawn  on  the  treasurer  and  approved  by  the  gov- 
ernor of  this  state. 

Art.  3609a,  §  3.  Trustees ;  appointment ;  duties.  The  house  of 
correction  and  reformatory,  when  completed  or  ready  for  occupancy,  shall  be 
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placed  under  the  supeirision,  direction,  and  control  of  three  trustees,  to  be 
appointed  by  the  governor,  who  shall  hold  their  office  for  two  years  unless 
sooner  removed  by  the  governor  for  cause ;  and  in  case  of  vacancy  the  gov- 
eiiior  shall  fill  such  vacancy  by  appointment.  They  shall  make  such  special 
rules  and  regulations  as  may  be  deemed  proper  for  the  same,  having  in  view 
the  reformation,  education,  and  discipline  as  well  as  the  profitable  employ- 
ment of  the  inmates  confined  in  said  house  of  correction  and  reformatory. 
They  shall  prescribe  rules  for  the  liberal  commutatioit  of  time  for  good  con- 
duct. They  shall  see  that  said  inmates  are  taught  habits  of  industry  and 
sobriety,  some  useful  trade,  and  to  read  and  write,  and  are  also  supplied  with 
suitable  books.  In  connection  with  said  house  of  correction  and  reformatory 
there  shall  be  established  such  mechanical  industries  as  the  board  of  trustees 
may  deem  pn)[>er  and  advisable,  so  that  the  inmates  may  be  placed  at  such 
work  in  the  discretion  of  the  superintendent;  and  the  trustees  shall  especially 
provide  that  the  white  and  colored  inmates  shall  be  kept,  worked,  and  edu- 
cated seiiarately.  Said  trustees  shall  employ  all  subordinate  officers,  pre- 
scribe their  duties,  and  fix  their  compensation.  Said  trustees  shall  reside  in 
the  vicinity  of  said  house  of  correction  and  reformatory,  and  shall  each 
receive  the  sum  of  five  hundred  dollars  per  annum,  to  be  paid  quarterly  upon 
sworn  accounts  approved  by  the  governor,  upon  which  warrant  shall  be  drawn 
by  the  comptroller  on  the  treasurer  for  the  same.  Said  trustees  at  their  first 
meeting  shall  elect  a  treasurer  and  secretary  from  among  their  number.  They 
shall  keep  full  and  accumte  accounts  of  all  receipts  and  disbursements  as  well 
as  their  official  proceedings,  and  make  quarterly  reports  thereof  to  the 
governor. 

Art.  3609a,  §4.  Superintendent;  qaalifleatlons;  appointment; 
duties*  The  governor  as  soon  as  necessary  shall  appoint  a  superintendent  of 
said  house  of  correction  and  reformatory,  whose  duty  shall  be  to  enforce  the 
rules  and  regulations  made  by  said  trustees,  and  to  manage  and  control  the 
inmates  thereof  under  the  supervision  of  said  trustees,  and  subject  to  removal 
by  the  governor.  The  superintendent  shall  be  a  competent  business  man  and 
a  practical  farmer  of  good  moral  character  and  of  humane  disposition,  who 
shall  receive  a  salary  of  eighteen  hundred  dollars  per  annum,  to  be  paid  quar- 
terly by  warrant  drawn  by  the  president  of  the  board  of  trustees  on  the  treas- 
urer and  approved  by  the  goveimor.  He  shall  also  be  financial  agent,  and 
shall  purchase  all  material  and  supplies  and  disburse  all  moneys  that  may  be 
appropriated  therefor;  and  shall  sell  all  products  raised  and  all  articles  man- 
ufactured by  said  inmates,  and  shall  deposit  the  amounts  realized  on  sale  of 
same  in  the  treasury  of  the  state,  and  shall  take  a  certificate  of  deposit  there- 
for from  the  treasurer.  Before  entering  upon  his  office  he  shall  give  bond, 
with  good  and  sufficient  sureties,  payable  to  the  governor  and  his  successors  in 
office,  in  the  sum  of  ten  thousand  dollars,  conditioned  for  the  faithful  per- 
formance of  his  duties  as  superintendent  and  financial  agent,  which  bond  shall 
be  approved  by  the  govemor'and  deposited  with  the  secretary  of  state  before 
said  superintendent  shall  enter  upon  the  duties  of  his  office.  He  shall  be 
under  the  control  of  said  trustees,  and  shall  hold  his  office  for  a  term  of 
two  years  unless  sooner  removed  for  failure,  neglect,  or  refusal  to  pei-form 
his  duties. 

Art.  d609a,,§  5.  Superintendent  shall  pay  employes,  purchase 
supplies,  etc.  The  said  superintendent  shall,  at  the  end  of  each  month, 
pay  all  employes,  and  shall  also  pay  off  and  discharge  all  expenses  incurred  in 
the  purchase  of  supplies  and  other  necessaiy  expenses  in  the  support  and  main- 
tenance as  well  as  the  conducting  of  said  house  of  correction  and  reform- 
i^cHy.    He  shall  also  purchase  8u<m  necessary  work  stock,  milk  cows,  and  stock 
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hogs,  farm  implements,  and  also  necessary  tools  for  shops  and  books  for  ed- 
ucational purposes,  all  of  which  amounts  shall  be  duly  itemized,  verified  by 
atfidavit,  presented  to  the  board  of  trustees,  and  when  approved  by  said  board 
the  president  of  the  board  shall  draw  his  warrant  in  favor  of  said  superintend- 
ent for  the  amount,  which,  when  approved  by  the  governor,  shall  be  paid  by 
the  treasurer  of  the  state. 

Art.  3609a,  §  6.  What  coniricts  confined  in;  aniform.  In  said 
house  of  correction  and  reformatory  shall  be  confined  all  convicts  under  the 
iige  of  sixteen  years  who  may  be  in  the  penitentiaries  of  this  state  and  whose 
unexpired  term  of  prison  sentence  may  be  five  years  or  less,  and  all  the  per- 
sons under  sixteen  years  of  ago  who  shall  hereafter  be  convicted  of  a  felony 
in  any  couit  in  this  state  whose  term  of  confinement  shall  not  exceed  five 
years;  provided^  said  convicts  confined  in  the  house  of  correction  and  i*e- 
formatory  shall  be  required  to  wear  such  uniform  as  may  be  adopted  by  the 
board  of  trustees;  provided f  no  uniform  shall  be  prescnbed  similar  to  that 
now  worn  by  the  convicts  in  the  penitentiaries.  It  shall  be  the  duty  of  the 
governor,  upon  the  recommendation  of  the  board  of  trustees  and  superin- 
tendent of  said  house  of  correction  and  reformatory,  for  good  behavior  and 
exemplaiy  moral  conduct  during  confinement,  to  restore  to  such  convicts  all 
their  legal  rights  at  the  expiration  of  their  respective  terms  of  servitude. 
'When  said  house  of  correction  and  reformatory  is  ready  to  receive  inmates,  it 
sliall  be  the  duty  of  the  superintendent  of  the  penitentiaries  of  this  state  to 
report  to  the  governor  the  number  of  convicts  in  said  penitentiaries  under  the 
age  of  sixteen  years,  and  the  govornor  shall,  by  his  proclamation,  order  all 
such  convicts  transferred  from  the  penitentiaries  to  said  house  of  correction 
and  reformatory,  where  such  convicts  shall  serve  out  the  remainder  of  their 
sentence  under  the  rules  and  regulations  of  said  house  of  correction  and  re- 
formatory. 

Art.  3609a,  §  7.  Where  convict  Is  not  more  than  sixteen  years 
of  age;  judgment  of  court  on«  When,  upon  the  trial  and  convictioa  of 
any  person  in  this  state  of  a  felony,  it  is  found  by  the  verdict  of  the  jury 
that  the  defendant  is  not  more  than  sixteen  years  of  age,  and  the  verdict  of 
conviction  is  by  confinement  for  five  years  or  less,  the  judgment  and  sentence 
of  the  court  shall  be  that  the  defendant  be  confined  in  the  house  of  correction 
and  reformatory  (instead  of  the  penitentiary)  for  the  term  of  his  or  her  sen- 
tence, and  that  such  defendant  be  conveyed  to  the  house  of  correction  and  re- 
formatory by  the  proper  authority,  and  there  confined  for  the  period  of  his 
or  her  sentence;  and  for  such  service  such  oflicer  shall  be  paid  the  same  fees 
he  would  be  allowed  for  carrying  such  convicts  to  the  penitentiary. 
I  Art.  3609a,  §  8.  Goniricts  not  more  than  sixteen,  confined 
where*  Until  the  completion  of  the  house  of  correction  and  reformatory, 
all  convicts  now  in  the  penitentiaries  of  the  state,  or  who  may  be  convicted 
before  that  time  and  by  the  terms  of  this  act  are  subject  to  imprisonment  in 
said  Iiouse  of  correction  and  reformatory,  shall. be  confined  in  the  penitentiary^ 
and  shall  be  subject  to  the  rules  and  regulations  of  said  penitentiary. 

Art.  3609a,  §  9.  JProvision  for  discharged  convict.  Upon  the  dis-^ 
charge  of  any  person  so  committed  to  said  house  of  correction  and  reformatory, 
the  superintendent  shall  provide  them  with  a  suit  of  suitable  clothing  and  five 
dollars  in  money,  and  procure  transportation  for  them  to  their  houses,  if  resn 
ident  of  this  state,  or  to  the  county  in  which  they  may  have  been  convicted,  at 
his  option. 

Art.  3609a,  §  10.  Appropriation  for  establishing  house  of  cor^ 
rection.    That  the  sum  of  fifty  thousand  dollars,  and  all  receipts  from^fana 
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produots  and  manafactared  articles  raised  or  manafactured  in  said  house  of 
correction  and  reformatory,  or  so  much  thereof  as  may  be  necessary,  be  and 
the  same  is  hereby  appropriated  for  the  purpose  of  establishing  the  house  of 
correction  and  reformatory  herein  provided  for,  to  be  paid  on  vouchers  or 
warrants  drawn  by  the  commissioners  or  board  of  trustees  on  the  comptroller 
of  public  accounts,  which  shall  be  sufficient  authority  to  the  state  treasurer  for 
the  payment  of  the  same ;  provided^  that  not  more  than  forty  thousand  dollars 
of  this  appropriation  shall  be  expended  in  the  building  and  equipment  of  said 
house  of  correction  and  reformatory. 


INDEX. 


ABCHITECT,  appointment,  duties  and  com- 
pensation of,  3513. 
ASSISTANT  SUPERINTENDENT.  8ee  Su- 
perintendent^ Assistant. 
CHAPLAIN,  duties  of,  8544  and  3545. 
appointment,  term  of  office  of,  etc.,  3543. 
may  visit  sick  convicts,  etc.,  3547. 
may  permit  preacliers  and  others  to  visit 

convicts,  3647. 
salary  of,  35666. 
COMMUTATION  of  time,  aUowed  convict, 
3554. 
of  labor,  allowed  county  convict,  3C01. 
CONVEYANCE  OP  CONVICTS  contracted 
for,  how,  8515,  {  1. 

Proposals  advertised  for,  3515,  §  2. 
and  required  of  contractor,  3515,  {  3. 
notice  of  contract,  how  given,  3515,  §  4. 
oierk  of  district  court  shall  notify  contrac- 
tor and  superintendent,  3515,  §  5. 
ahaU  issue  warrant  for  conveyance  to 

contractor,  3515,  §  6. 
shall  have   conmiitment  papers  ready^ 
3515,  S  6. 
.    time  allowed  contractor  to  call  for  convict, 
3515,  S  7. 
charges  allowed  sheriff  on  faUure  to  caU 
for,  3515,  §  8. . 
sheriff  shaU  convey  convicts,  when,  35159 

§9. 
superintendent  of  penitentianr  shall  send 

for  convicts,  when,  3515,  {  10. 
contract  may  be  made  wiUi  lessees  of  pen- 
itentiary, 3515, 1 11. 
repealing  clause,  8515,  §  12. 
CONVICT.     See  County  Convict, 
on  death  or  escape  of,  investigation  to  be 

had,  8531A. 
shall  not  be  discharged  when  sick»  etc.» 
3536. 

feneral  treatment  of,  3653. 
iscrimination  as  to  treatment  of,  permit- 
ted, 8554.  « 

commutation  of  time,  allowed  when,  3554. 

pardon  of,  recommended  when,  3554. 

punislmient  of,  prescribed,  8555. 

clothing,  food,  etc.,  3556. 

labor  required  of,  3557. 

when  sick,  to  be  removed,  etc.,  8558. 

shall  be  searched  on  admission,  etc.,  3558. 

of  different  sexes,  to  be  kept  apart,  3560. 
child  may  remain  with  mother,  3560. 

borUl  of,  3561. 

may  be  instructed,  when,  3562. 

discharge  to  be  furnished,  when,  8563. 

Nothing,   mon^y  etc.,  to  be  furnished, 
when,  8668. 


CONVICT— continued. 

shall  be  hired  out,  how,  3570,  8581  and  3582. 

reward  for  apprehension  of,  when  escaped, 
3583. 
COSTS  paid  to  officer,  when,  8600,  3609. 
COUNTY  CONVICT.    See  Conmct. 

defined,  3586. 

may  be  required  to  do  manual  labor,  when, 

may  be  put  to  labor  on  public  roads,  etc., 

3591. 
when  not  at  labor,  may  be  confined  at  jail 

or  work-house,  3592. 
may  be  punished,  when  and  how,  3593. 
females  shall  be  kept  separate  from  males, 
3594. 

shall  not  be  required  to  labor^  except, 
etc.,  3594. 
when  aeed  or  disabled,  not  to  work,  3595. 

inability  of,  to  do  work,  determined  how, 
3596. 
shall  be  credited  for  labor,  how,  3597. 
shall  be  allowed  extra  compensation,  when, 

3598. 
shall  be  guarded,  etc.,  3599. 
costs  paid  to  officer,  when,  3600. 
may  commute  labor,  how,  3601. 
may  be  hired  out,  when,  3602. 

hiring  of,  how  made,  3603. 

hirer  of,  shall  give  bond,  3604. 

liability  of  hirer  when  convict  escapes, 
3605. 

suit  on  bond,  brought  when,  8606. 

convict  shall  be  credited  for  labor,  3607. 

record  in  relation  to,  how  kept,  3608. 

officers'  costs,  how  paid,  8609. 
DISCHARGE  to  be  furnished  convict,  when, 

3563. 
on  granting,  clothing,  etc.,  to  be  furnished, 

EMPLOYES,  appointment  of,  3549. 
subject  to  orders  of  assistant  supisrinten- 

dent,  etc.,  3550. 
skilled  workmen  may  be  employed,  3551. 
compensation  of,  3552. 
FINANCIAL  AQENT,  appointment,  salary 

and  duties  of,  3514. 

HmmO  COUNTY  CONVICTS.    See  County 

Convicts. 
INSPECTION  of  hospitals,  cells,  shops,  etc., 

made  when  and  how,  35316,  A,  t',  J. 
INSPECTORS,  appointment  and  term  of  of- 
fice, 3531/. 
shall  have  supervision  of  convicts,  etc., 
3531(7. 

general  duties  of,  8531A. 
spections  made  by,  how>  3531i. 
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INSPEOTOBS— o<mtinued. 
report  of,  how  made,  353V* 
may  remove  nnder-offioer,  ete.,  SSSLfc. 
authoritj  of,  bow  ezerdaed,  3631Z. 
incumbent  continued  in  offlce^  8531m. 
Balaiy  of,  3566. 
LABOR,  Bygtem  of,  8570. 
rules  governing,  8575. 
skilled,  may  be  introduced  into  the  ;pen- 

itentdary,  8579. 
hiring  of,  rules  ffoveming,  3581  and  8582. 
LEASE  OF  FEIWTENTIABY,  prohibited, 
8517. 
provisions    relating    to,    8570-8572,  8574, 
3576-8578,  3580-3581,  8584. 
MINISTERS  may  visit  and  preach  to  con- 
victs, when,  3547. 
PENITENTIARY.    See  P^nUentkartf  Board. 
lease  of,  prohibited,  etc.,  3517. 
convicts  shall  be  confined  within,  etc.,  8518. 
rules  and  regulations  for  government  of, 
prescribed  how,  3519. 
shall  be  printed,  3520. 
PENITENTIARY  BOARD, 
appointment,  term  of  office,  salary,  3511. 
duties  and  powers  of,  8512. 
may  appoint  architect,  3513. 
may  condemn  property,  3516. 
shall  confine  convicts  in  penitentiary,  8518. 
may  prescribe  rules  and  regulations^  3519 

and3520. 
may  require  bonds  of  officers,  3522. 
PHYSICIAN,  duties  of,  8533. 
appointment,  term  and  salary  of,  8532. 
shall  advise  removal  of  convict,  when, 

8534. 
may  employ  nurses,  8535. 
charged  with   sanitary  regulations,  etc., 

*   shall  keep  a  ]onnial,  3638. 
shall  make  reports,  3539. 
salaiy  of,  8566a. 
PREACHERS  may  visit  and  preach  to  con- 
victs, when,  8547. 
PRIESTS  Quty  viiit  and  preach  to  convicts, 

when,  3547. 
PUNISHMENT  of  convict  prescribed,  3555.  • 
RECORD  shall  be  kept  by  superintendent  of 
penitentiary,  8528. 
shall  be  kept  by  assistant  saperintendent, 
3531c. 

REGISTER  shall  be  kepi  by  superintendent, 
how,  8528. 

RULES  AND  REGULATIONS  forpeniten- 
tiaiT,  prescribed  how,  8519. 
shall  be  printed,  8520. 


SALARY  <rf  superlntendeBt,  8664. 

of  assistant  superintendent,  8666. 

of  inspector,  8566. 

of  physician,  8566a. 

of  chaplain,  85662». 
SEAL  used  to  authenticate  official  acts,  etc., 

8531d. 
SUPERINTENDENT,  appointment,  term  of 
office  of,  3521. 

shall  give  bond,  3522. 

residence  of,  8523. 

general  powers  of,  8523. 

principal  executive  officer,  3524. 
powers  of,  as  such,  3524. 

shall  inspect  penitentiary  and  camps,  etc.^ 
3525. 

may  report  official  misconduct  of  subor* 
dinates,  3525. 

misconduct  of,  may  be  r^orted,  8525. 

may  administer  oaths,  3526. 

may  summon  witnesses,  3526. 

examine  and  audit  accounts,  etc.,  8626. 

shall  make  reports,  etc.,  8527. 

shall  keep  records  and  register,  3528. 

may  designate  person  to  perform  his  cler- 
ical duties,  3529. 

salary  of,  3564. 
SUPERINTENDENT.    ASSISTANT,     ap- 
pointment, term  ox  office  of,  8530. 

duties  and  powers  of,  8581a. 

shall  reside  lu  penitentiary,  etc,  3531a. 

in  absence  of,  under-keeper  shall  act^  8681a. 

shall  inspect  hospital,  etc.,  35316. 

shall  keep  record,  etc.,  85316. 

shall  make  reports,  etc.,  8681o. 

shall  receive  and  receipt  for  convicts,  3531d. 

shall  examine  accounts,  8531(i. 

shall  have  a  seal  of  office,  8531<t. 

general  duties  of,  3581e. 

salary  of,  3565. 
UNDER-0FPICER8  may  be  removed  by  in- 
spector, when,  8581A;. 

appointment  of,  8548. 

subject  to  orders  of  assistant  superinten- 
dent, etc,  8550. 

compensation  of,  3552. 
VISITS  TO  THE  PENITENTIARY,  of  ex- 
ecutive and  other  officers,  3567. 

of  other  persons,  3568. 

of  preachers,  etc.,  allowed  when,  3547. 
WORK-HOUSES  to  be  established  by  com- 
missioners' court,  8685. 

control  and  management  of,  8588  and  3589. 

overseers  and  guards  may  be  employed^ 
8590.  • 
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8610,  3611. 


TITLE  72- PENSIONS. 


Art. 
3610. 
3611. 
3612. 
3613. 

3614. 

3615. 


Who  are  entitled  to  pensions. 

Application  for  pensions. 

Proceedings  had  on  application. 

Application  filed  with  the  comptroller; 
his  duty. 

Applicant  mnst  be  shown  to  be  in- 
digent. 

Pension  shall  commence,  when. 


Art. 
3616. 

3617. 

3618. 
3619. 
3620. 


Afildayit  shall  be  made  at  each  qoar* 

ter. 
Investigation  shall  be  made  by  grand 

jury. 
Attorney's  fees. 

Printed  list  of  pensioners  posted,  etc. 
Bepeal  of  Act  of  March  28, 1883. 


Abt.  3610.  Pensions  gri*aAted  to  indigent  soldiers,  etc«  To  every 
sarviviug  indigent  soldier  or  indigent  volunteer  who  was  in  the  actual  military 
service  of  Texas  at  the  time  of  the  siege  of  Bexar  in  December^  1835»  or  at 
the  time  of  the  battle  of  San  Jacinto  in  April,  1836»  or  who  was  in  such  actual 
militaiy  service  for  as  much  as  six  weeks  between  the  commencement  of  the 
Revolution  at  Gonzales  in  1835  and  the  first  day  of  July,  1836,  and  to  every 
indigent  surviving  signer  of  the  Declaration  of  the  Independence  of  Texas, 
and  to  every  indigent  surviving  widow  of  any  such  soldier,  volunteer  or  signer, 
who  is  and  who  has  always  been  unmarried  since  the  death  of  such  soldier, 
volunteer  or  signer,  and  so  long  as  such  widow  may  remain  unmarried,  there 
shall  be,  and  is  hereby  granted  an  annual  pension  of  one  hundred  and  fifty 
dollars,  as  hereinafter  provided.  [Act  March  25;  June  80,  1885;  19  Leg. 
p.  94,  §  1.] 

Art.  3611.  Application  for  pension.  Each  applicant  for  a  pension 
under  this  act  shall  make  application  in  writing  for  the  same  to  the  county 
judge  of  the  county  of  his  or  her  residence,  and  shall  post  a  copy  of  such  ap- 
plication on  the  court  house  door  of  the  county,  for  at  least  thirty  days  before 
the  application  is  acted  on  by  the  county  judge.  Such  application  shall 
state  the  name,  age  and  residence  of  the  applicant ;  whether  or  not  this  appli- 
cant received  any  pension  or  veteran  donation  land  certificate  under  any 
previous  law;  a  list  of  the  real  and  personal  property  owned 'by  the  applicant 
and  the  present  value  of  the  same,  and  what  property  ani  the  value  thereof 
that  such  applicant  has  sold  or  conveyed  within  twelve  months  prior  to  the 
date  of  such  application,  and  shall  further  state  that  the  applicant  is  in  indigent 
circamstances,  and  is  dependent  upon  his  or  her  labor,  or  on  the  charity  of 
others  for  a  support;  provided^that  the  word  *  ^indigent,"  within  the  meaning 
of  this  act,  shall  not  allow  the  ownership  of  property  to  exceed  one  thousand 
dollars ;  and  that  the  applicant  has  not  transf  en*ed  to  others  any  property  or 
values  of  any  kind  for  the  purpose  of  becoming  a  beneficiary  under  this  act; 
and  still  further  that  such  applicant  is  and  was  for  ten  years  preceding  the  date  of 
thepassagepf  this  acta  ionajlldfe  resident  citizen  of  this  state,  and  in  addition  to 
the  foregoing  each  male  applicant  shall  further  state  the  time  he  rendered  such 
service  and  the  command  he  served  in,  and  each  female  applicant  shall  state 
the  name  of  her  deceased  husband,  the  date  of  his  death,  and  that  she  is  un- 
married and  has  so  remained  since  the  death  of  her  husband  for  whose  service 
she  claims  a  pension,  and  shall  further  state,  as  accurately  as  she  can,  the  time 
her  said  deceased  husband  rendered  such  service  and  the  command  he  served 
in.  Should  the  applicant  be  a  signer  of  such  Declaration  of  Independence  or 
a  widow  of  such  signer,  he  or  she  shall  state  all  that  is  hereinbefore  required, 
except  as  to  the  military  service,  and  in  lieu  of  which  it  shall  state  that  the 
applicant  was  a  signer  of  such  Declaration  of  Independence,  or  is  the  widow 
of  such  signer,  which  application  shall  be  subscribed  and  sworn  to  by  the 
applicant,  and  the  same  shall  be  supported  by  affidavits  of  at  least  two 
creditable  witnesses  who  reside  in  the  state,  and  shall  show  that  the  facts  stated 
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by  the  applicant  are  true,  and  that  the  applicant  is  known  and  regarded  in  bis 
or  her  neighborhood  as  a  Texas  veteran  or  signer  of  the  Declaration  of 
Independence,  or  the  widowof  a  Texas  veteran  or  signer  of  the  Declaration  of 
Independence.     [Act  March  25;  June  30,  1885;  19  Leg.  p.  94,  §  2.] 

Art.  3612.  Fl*oceeclings  on  application.  Such  application  so  signed 
and  sworn  to  by  the  applicant  and  two  credible  witnesses,  shall  be  presented 
to  the  county  judge,  who  shall,  in  open  court,  at  a  regular  term  thereof,  hear 
evidence  as  to  the  truth  of  the  statement  made  in  such  application ;  and,  if  he 
believe  from  the  evidence,  that  the  applicant  really  performed  the  service  for 
which  the  pension  is  claimed,  or  is  a  widow  of  a  soldier  or  volunteer  of  the 
Texas  Revolution,  or  of  a  signer  of  the  Declaration  of  Texas  Independence; 
that  he  or  she  is  now,  and  was  at  the  time  of  the  passage  of  this  act,  and  for 
ten  years  previous  thereto,  a  ftona^cZc  resident  of  the  State  of  Texas;  that 
the  applicant  is  in  indigent  circumstances,  and  is  dependent  on  his  or  her  labor 
or  on  the  charity  of  others  for  a  support,  and  has  not  at  any  time  transferred 
any  property  for  the  purpose  of  becoming  a  beneficiary  under  this  act;  then 
he  shall  make  his  certificate  under  the  seal  of  his  office,  attested  by  the  county 
<;lerk,  reciting  the  facts  as  shown  by  the  evidence.  Upon  the  hearing  of  such 
application  the  state  shall  be  represented  by  the  county  or  district  attorney, 
and  it  dhall  be  the  duty  of  such  attorney  to  summon  witnesses  to  testify  in 
behalf  of  the  state  who  know  the  pecuniary  condition  of  the  applicant  or  any 
other  facts  affecting  the  rights  of  the  applicant  to  obtain  a  pension,  and  to 
examine  the  assessor's  rolls  and  the  records  of  his  county  and  any  other 
source  of  information  which  may  seem  to  him  advisable,  and  he  shall  prepare 
a  statement  of  the  testimony  given  by  each  witness,  including  the  name  of 
such  witness  and,  also,  of  the  facts  disclosed  by  investigating  any  other  source 
of  information,  which  statements  shall  be  approved  by  the  county  judge.  For 
his  services  in  behalf  of  the  state  the  attorney  shall  be  allowed  a  fee  of  ten 
dollars,  to  be  paid,  as  follows:  He  shall  present  his  account  for  the  same  to 
the  county  judge,  who  shall  aprove  it  if  he  finds  it  correct,  shall  date  and  sign 
the  same  officially,  and  shall  cause  it  to  be  filed  in  the  office  of  the 
•county  clerk.  TBe  said  judge  shall  thereupon  give  to  the  attorney  a  draft 
upon  the  county  treasurer,  and  the  same  when  presented  to  the  treasurer  shall 
be  paid  out  of  any  moneys  in  his  hands  not  otherwise  legally  appropriated,  in 
the  same  manner  as  jury  certificates  are  paid ;  provided^  that  if  the  applicant 
shall  be  proved  not  to  be  an  indigent,  and  shall  have  his  application  defeated 
on  that  ground,  then  the  attorney  representing  the  state  shall  be  entitled  to  an 
additional  fee  of  ten  dollat*s  to  be  taxed  against  the  applicant  as  costs  of  suit. 
[Act  March  25;  June  30,  1885;  19  Leg.  p.  94,  §  3.] 

Art.  3613.  Application  filed  with  the  comptroller;  his  daty. 
Such  application  so  prepared  and  certified  to,  together  with  the  statements 
of  the  county  judge  and  attorney  hereinbefore  provided  for,  shall  be  filed 
with  the  comptroller  of  public  accounts,  whose  duty  it  shall  be  to  examine 
critically  such  application  and  statements,  and  any  other  accessible  evidence 
that  may  prove  or  disprove  the  right  of  the  applicant  to  claim  a  pension,  and 
may  require  further  proof  of  the  statements  made  in  such  application,  and,  if 
in  bis  opinion,  the  applicant  has  not  established  his  or  her  legal  ri<rht  to  a 
pension  then  he  shall  refuse  such  application  and  file  reasons  therefor  in  his 
office,  provided,  no  pension  shall  be  granted  any  one  under  this  act  whose 
claim  has  been  rejected  by  the  veteran  board  of  this  state  as  fraudulent, 
[Act  March  25;  June  30,  1885;  19  Leg.  p.  94,  §  4.] 

Art.  3614.  Applicant  must  be  shown  to  be  indigent.  Ko  person 
shall  be  entitled  to  receive  a  pension  under  this  act,  unless  it  shall  be  made  to 
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appear  to  the  comptroller,  from  the  eyidence,  that  said  person  is  in  indigent 
^circumstances,  and  is  dependent  npon  bis  labor  or  the  charity  of  others  for  a 
support.     [Act  March  25;  June  30, 1885;  19  Leg.  p.  94,  §  5.] 

Art.  3615.  Pension  shall  commence,  when.  The  pension  herein 
provided  for  shall  begin  at  the  date  when  the  comptroller  receives  the  appli- 
<:ation,  and  shall  be  paid  quarterly  in  advance.  The  comptroller  shall  draw 
his  warrant  for  the  same  on  the  treasurer,  and  upon  presentation  the  treasurer 
shall  pay  the  same  out  of  any  moneys  in  the  treasury  which  may  be  appro- 
priated for  this  purpose.    [Act  March  25 ;  June  30, 1885 ;  19  Leg.  p.  94,  §  6.] 

Art.  3616.  Affidavit- made  each  quarter.  On  or  after  the  first  of 
•each  quarter,  the  pensioner  shall  make  his  affidavit  stating  the  county  of  his 
Tesidence,  and  that  he  is  the  identical  person  to  whom  a  pension  has  been 
granted  under  this  act,  which  affidavit  shall  be  supported  by  the  affidavit  of 
49ome  other  credible  person  to  the  same  fact,  and  which  affidavit  may  be  made 
before  any  one  authorized  to  administer  oaths,  which  affidavit  shall  be  filed 
-with  the  comptroller,  and  upon  the  filing  of  the  same,  the  comptroller  shall 
•draw  his  warrant  for  the  quarter  found  to  be  due.  [Act  March  25  ;  June 30, 
1885;  19Leg.  p.  94,  §  7.] 

Art.  3617.  Xnvestigratlon  shall  be  made  by  grand  Jury.  It  shall 
l>e  the  duty  of  the*  district  judges  of  this  state  to  specially  charge  every  session 
of  the  grand  jury  to  investigate  violations  of  this  act.  [Act  March  25 ;  June 
50,1885;  19  Leg.  p.  94,  §  8.] 

Art.  3618.  Attorney's  fee.  No  person  shall  receive  a  greater  fee  than 
ten  dollars  to  procure  a  pension  for  another,  and  any  contract  for  a  larger 
sum  shall  not  be  enforced  by  the  courts.  [Act  March  25 ;  June  30,  1885 ;  19 
Leg.  p.  94,  §  9.1 

Art.  3619.  Printed  list  of  pensioners  posted,  etc.  It  shall  be 
the  duty  of  the  comptroller,  at^  least  once  in  each  year,  to  forward  to  the 
<^oanty  judge  a  printed  list  of  the  pensioners  in  their  respective  counties,  which' 
list  shall  be  posted  in  a  conspicuous  place  in  the  office  of  said  judge.  It  shall 
«lso  be  the  duty  of  the  comptroller,  on  the  application  of  a  grand  jury  to  for- 
ward to  it,  through  the  district  clerk  of  the  county  in  which  the  grand  jury  is 
-convened,  copies  of  any  or  all  original  papers  on  file  in  his  office  connected 
with  an  application  for  a  pension,  which  said  grand  jury  may  desire  to  inves- 
tigate, and  such  copies  with  their  correctness  attested  by  the  comptroller  shall 
have  the  same  force  and  value  in  a  court  of  law  that  the  original  papers  would 
have  had.     [Act  March  25;  June  30;  1885;  19  Leg.  p.  94,  §  10.] 

Abt.  3620.  Repeal  of  Act  of  March  28^  1883.  The  act  approved 
on  the  28th  day  of  March,  1883,  entitled  *^An  act  to  provide  annual  pensions 
for  the  surviving  soldiers  or  volunteers  of  the  Texas  Revolution  and  the  sur- 
viving signers  of  the  Declaration  of  Independence  of  Texas,  and  the  sur- 
viving widows  of  such  soldiers  or  volunteers  and  signers,"  under  which  pen- 
sions are  now  being  paid,  be,  and  the  same  is  hereby  repealed,  and  no  pensions 
shall  hereafter  be  paid  under  said  act.f  [Act  March  25;  June  30,  1885;  19 
Xeg.p.  94,  §11.1 

(t)  See,po«<,forthi8lawinfaU.' 

Arts.  3621  to  3624  of  Bevised  Statutes  are  repealed,  without  any  new 
law  to  take  their  place. 

The  following  articles,  9610  to  3624,  are  substantially  the  provisions  of  the  Act  of  July  28, 
1876,  15  Leg.  p.  61,  which  was  repealed  by  the  Act  of  March  13, 1879,  16  Leg.  p.  34,  infra. 
Aa  to  the  effect  of  the  repealing  Act,  see  Final  Title,  §  20. 

(1)  The  articles  of  the  Revised  Statutes  relating  to  pensions  are  as  follows : 
Art.  3610.    To  eyery  surviving  soldier  who  served  in  the  war  between  Texas  and  Mexioo, 
in  the  army  of  the  Republic  of  Texas,  at  any  time  between  the  commenoemeut  of  the  Revolu- 
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tion  at  Qonzales,  in  1835,  and  the  fint  day  of  January,  1837;  and  to*  every  ranriving  signer  of 
the  Declaration  of  Independence  of  Texas,  made  at  the  town  of  Washington^  on  the  BrazoB, 
OB  the  second  day  of  March,  1836;  and  to  eveiy  surviving  widow  of  any  «uch  soldier  or 
signer,  who  remains  and  has  always  been  unmarried  since  the  death  of  such  soldier  or  signer, 
there  shall  be  and  is  hereby  granted  an  annual  pension  of  one  hundred  and  tdty  dollars* 
[Const.  Art.  16,  §  55;  Act  July  S,  1876;  15  Leg.  p.  61.] 

Abt.  8611.  No  person  shall  be  entitled  to  receive  the  pension  provided  for  in  the  preeedinr 
article,  unless  he  or  she  shall  be  in  indigent  circumstances  and  a  resident  of  this  state,  proca 
of  which  shall  be  made  as  hereinafter  required.  • 

Art.  8612*  Any  person  desiring  to  obtain  a  pension,  shall  make  application  therefor  in 
writing  in  the  county  of  his  or  her  residence,  which  application  shall  contain  a  full  statement 
of  the  lacts  which  entitle  such  person  to  receive  such  pension,  and  such  application  shall  be 
supported  by  the  affidavit  of  the  applicant,  and  also  of  two  credible  persons  who  are  cog- 
nizant of  the  facts  therein  stated;  and  such  application  shall  be  filed  with  the  derk  of  the 
county  court. 

Art.  8613.  When  the  clerk  receives  snch  an  application  he  shall  file  the  same  and  docket 
it  on  the  trial  docket  of  the  county  court,  and  give  a  notice  of  the  same  having  been  made  by 
posting  on  the  court-house  door  of  the  county  a  written  advertisement  stating  the  name  of 
such  applicant  and  the  nature  of  such  application,  for  at  least  thirty  days  prior  to  the  begin- 
ning of  a  regular  term  of  the  county  court  for  civil  business. 

Art.  3614.  After  notice  given  as  required  in  the  preceding  article,  the  application  shall  be 
considered  by  the  county  court  at  a  re&^ilar  term  of  such  court  for  civil  business  in  its  regular 
order  on  the  docket,  anci  the  state  shall  be  represented  therein  by  the  district  or  county  attor- 
ney, or  by  some  attorney  appointed  by  the  court. 

Art.  8615.  The  court,  in  the  consideration  of  snch  application,  may  hear  evidence  both 
in  support  of  and  contradictory  to  the  statements  contained  therein,  under  the  same  rules  aa 
in  civil  causes,  and  the  trial  shall  be  without  a  jury. 

Art.  8616.  If  the  court  is  satisfied  that  the  application  states  snch  facts  as  are  required 
to  entitle  the  applicant  to  a  pension,  and  that  the  facts  so  stated  in  the  application  are  true, 
the  judge  shall  cause  a  certified  copy  of  the  application,  and  the  certificate  of  the  court  U> 
the  truth  of  the  same,  to  issue  to  the  applicant,  which  action  of  the  court  shall  be  entered  on 
the  minutes  thereof  as  in  other  cases. 

Art.  8617.  If  the  court  is  not  satisfied  from  the  application  and  the  proof  that  the  appli- 
cant is  entitled  to  a  pension,  the  certificate  provided  for  in  the  preceding  article  shall  be 
denied  and  such  application  shall  be  dismissed. 

Art.  3618.  No  costs  shall  be  taxed  or  demanded  by  any  officer  or  witness  in  an  applica- 
tion for  a  pension.  • 

Art.  3619.  Upon  the  presentation  to  the  comptroller  of  the  certificate  of  the  county 
court,  as  provided  for  in  article  8616,  by  the  applicant  for  a  pension,  or  his  attomev,  it  shall 
be  the  du^  of  the  comptroller  to  enter  the  name  of  such  applicant  upon  the  roll  of  pen- 
sioners. 

Art.  8690.  Pensions  shall  be  due  and  payable  quarterly  in  advance  on  the  first  day  of 
January,  April,  July  and  October  of  each  year,  and  it  shall  be  the  duty  of  the  comptroUer, 
upon  the  affidavit  in  writing  of  two  witnesses  as  to  the  identity  of  the  pensioner,  together 
with  the  certificate  under  seu  of  the  county  judge  and  clerk  of  the  county  court  of  the 
county  where  such  pensioner  resides,  that  such  pensioner  is  still  living,  to  issue  his  warrant 
upon  the  treasurer  in  favor  of  such  pensioner,  for  each  quarterns  pension  due  him,  in  advance. 

Art.  3621.  The  comptroller  shall  not  issue  his  warrant  in  favor  of  any  applicant  for  a 
pension  until  he  is  satisfied  that  such  applicant  is  entitled  thereto  under  the  provisions  of 
this  title,  and  he  may  be  governed  in  his  decisions  by  record  or  other  credible  and  satisfactory 
evidence;  and  should  the  applicant  have  drawn  a  pension  under  the  provisions  of  any 
former  law,  it  may  be  taken  by  the  comptroller  as  proof  in  his  or  her  case;  but  should  he 
entertain  doubts  of  the  justness  of  the  claim,^he  shall  require  further  proof. 

Art.  8622.  Upon  presentation  of  the  comptroller's  warrant  for  a  pension,  at  the  state 
treasury,  by  a  party  entitled  to  demand  payment  thereof,  the  treasurer  shall  pay  the  same 
out  of  any  f tmds  appropriated  for  that  purpose. 

Art.  8623.  Whenever  the  comptroller  may  be  crediblv  informed  that  any  pensioner  has 
died,  or  become  pecuniarilv  able  to  support  himself,  he  shaU  strike  the  name  of  such  person  from 
the  roll  of  pensioners,  ana  report  to  the  governor  his  reason  for  so  doing. 

Art.  8624.  Pensions  granted  under  this  title  shall  commence  on  the  first  day  of  July, 
1876. 

Repealing  act  Karch  18|  July  24,  1879 1 16  Leg.  p«  ti. 

$  1.  Be  it  enacted  by  the  legislature  of  the  State  of  Texas,  tiiat  *^An  act  to  provide  an- 
nual pensions  for  the  surviving  soldiers  of  the  Texan  revolution,  and  the  surviving  signers  of 
the  declaration  of  Texan  independence  and  the  surviving  widows  of  such  soldiera  and 
signers,*'  approved  July  28, 1876,  be  and  the  same  is  hereby  repealed. 

Whereas,  At  least  ten  times  as  many  names  have  been  presented  as  was  contemplated  at 
the  passage  of  this  act,  as  pensioners;  from  the  fact  that  twentir  thousand  dollars,  or  so  much 
thereof  as  might  be  necessary,  was  appropriated  to  pay  off  said  claims;  and 
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Whereas,  We  find  a  deficit  of  one  hundred  and  fifty  thousand  dollars,  and  still  claims  are 
beinff  presented;  and  an  imperative  necessity  exists  requiring  the  immediate  repeal  of  this 
act.  It  is  therefore  enacted  that  this  act  take  effect  and  be  in  force  from  and  after  its  passage. 

The  act  of  Mareh  289  IS889 18  Leg.  p.  36,  repealed  by  the  act  of  the  19th  Leg.  p.  94,  is  as 
tofiows: 

An  aei to  provide  annual  pensions  for. the  surviving  soldiers  or  volunteers  of  the  Texas 
Revolution,  and  the  surviving  signers  of  the  Declaration  of  Independence  of  Texas,  and  the 
surviving  widows  of  such  soldiers  or  volunteers  and  signers. 

$  1.  fie  it  enacted  by  the  legislature  of  the  State  of  Texas ;  That  to  every  surviving  soldier 
or  volunteer  who  served  in  the  war  between  Texas  and  Mexico,  in  the  army  of  Texas,  at  any 
time  between  the  commencement  of  the  Revolution  at  Gonzales  in  1835,  and  the  first  day  of 
January,  1837,  and  to  everv  surviving  signer  of  the  Declaration  of  the  Indepeiylence  of  Texas, 
and  to  every  surviving  widow  of  any  such  soldier  or  volunteer,  or  signer,  who  is  and  who  has 
always  been  unmarried  since  the  death  of  such  soldier  or  volunteer,  or  signer,  and  so  long  as 
such  widow  mav  remain  unmarried*  there  shall  be  and  is  hereby  granted  an  annual  pension 
of  one  hundred  and  fifty  dollars  as  hereinafter  provided;  provia?<2,  however,  that  this  act 
•ball  only  apply  to  resident  citizens  of  this  state. 

{  2.  Each  applicant  for  a  pension  under  this  act  shall  make  applicatioQ  in  writing  for  the 
same  to  the  county  judge  of  the  county  of  his  or  her  residence,  and  such  application  shall 
state  the  name,  age  and  residence  of  the  applicant;  whether  or  not  the  applicant  received 
any  pension  or  veteran  donation  land  certificate  under  any  previous  law;  [a  list  of  the  real 
and  personal  property  owned  by  the  applicant,  and  the  present  value  of  the  same;  and  what 
property,  and  the  value  thereof,  that  such  applicant  may  have  sold  or  conveyed  within 
twelve  months  prior  to  the  date  of  such  application.  And  in  addition  to  the  foregoing,  each 
male  applicant  shall  further  state  the  time  he  rendered  such  service,  and  the  command  he 
served  in ;  and  each  female  applicant  shall  further  state  the  name  of  her  deceased  husband, 
the  date  of  his  death,  that  she  is  unmarried,  and  has  so  remained  ever  since  the  death  of  her 
husband,  and  shall  further  state,  as  accurately  as  she  can,  the  time  her  said  deceased  husband 
renderea  such  service,  and  the  command  he  served  in*  tihould  the  applicant  be  a  signer  of 
such  Declaration  of  Independence,  or  a  widow  of  such  signer,  he  or  she  shall  state  all  that  is 
hereinbefore  required,  except  as  to  the  militaiy  service,  and  in  lieu  ci  which,  it  shall  state 
thnt  the  applicant  was  a  signer  of  such  Declaration  of  Independence,  or  is  the  widow  of  such 
signer,  which  application  snail  be  subscribed  and  sworn  to  by  the  applicant,  and  the  same 
shall  be  supported  by  the  affidavits  of  at  least  two  credible  witnesses  who  reside  in  this  state, 
and  shall  show  that  the  facts  stated  by  the  applicant  are  true,  and  that  the  applicant  is  known 
and  regarded  in  his  or  her  neighl>orhood  as  a  Texas  veteran,  or  signer  of  the  Declaration  of 
Texas  Independence,  or  the  widow  of  a  Texas  veteran  or  signer  ox  the  Declaration  of  Texas 
Independence. 

{  8.  Such  application  so  signed  by  the  applicant  and  two  credible  witnesses,  shall  be  pre- 
sented to  the  county  judge,  who  shall  hear  evidence  as  to  the  property  and  the  value  of  the 
flame  as  stated  in  such  application,  and  he  shall  then  make  his  certificate  under  the  seal  of 
his  oflioe,  attested  by  the  clerk,  stating  his  conclusions  as  to  the  value  of  the  property  owned 
by  the  applicant,  and  also  the  value  of  the  property  sold  or  conveyed  by  the  applicant  within 
twelve  months  previous  to  the  date  of  his  ceruficate:  tiie  county  judge  shall  further  state 
whether  or  not  he  believes  the  applicant's  claim  for  a  pension  is  a  valid  and  just  one.  and 
that  said  person,  veteran  or  widow,  is  in  indigent  circumstances,  provided^  that  no  applicant 
Shan  be  deemed  to  be  in  indigent  circumstances  who  owns  proper^  exceeding  one  thousand 
dollars  in  value.  Upon  the  hearing  of  such  application,  the  state  shall  be  represented  by  the 
county  attorney,  or  some  other  attorney  appointed  by  the  court,  and  it  shall  be  the  duty  of 
the  county  or  other  attorney,  to  summon  witnesses  to  testify  in  behalf  of  the  state,  and  to  secure 
•och  other  testimony,  oral  or  written,  as  maybe  necessary  to  protect  the  interests  of  the  state. 

{  4.  Such  application  so  prepared  and  certified  to,  shall  be  filed  with  the  comptroller  of 
public  account^  whose  du^  it  shall  be  to  satisfy  himself  that  the  applicant  is  entitled  to  the 
pension  herein  provided,  and  he  may  require  further  and  additional  proof  of  the  identity  of 
the  applicant,  the  service  rendered,  or  of  any  other  fact,  by  affidavit  or  record  evidence,  i>ro* 
tided,  no  pension  shall  be  granted  any  one  under  this  act,  whose  claim  has  been  rejected  by 
the  veteran  board  of  this  state  as  fraudulent. 

{  6.  No  person  shall  be  entitied  to  a  pension  under  this  act  unless  it  shall  be  made  to 
appear  to  the  comptroller  from  the  evidence  as  required  in  sections  2  and  3  of  this  act,  that 
said  person  or  veteran  is  in  indigent  circumstances,  and  is  unable  to  provide  a  necessary  sup- 
port lor  himself  or  herself. 
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his  warrant  for  the' same  on  the  treasurer,  and  upon  presentation  the  treasurer  shall  pay  the 

same  out  of  any  moneys  in  the  treasury  which  may  be  appropriated  for  this  purpose. 

{  7.  On  or  after  the  first  of  each  quarter  the  pensioner  shall  make  his  affidavit,  stating 
the  county  of  his  residence,  and  that  he  is  the  identical  person  to  whom  a  pension  has  been 
granted  under  this  act,  which  affidavit  shall  be  supported  by  the  affidavit  of  some  other  cred- 
u>le  person  to  the  same  fact,  and  which  affidavit  may  be  made  before  anv  one  authorized  to 
administer  oaths,  which  affidavit  shall  be  filed  with  the  comptroller,  and  upon  the  filing  of 
the  same  the  con^>troUer  shall  draw  his  warrant  for  the  quarter  foond  to  be  doe. 

Articles  3621-3624  are  repealed. 
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TITLE  73 -PHYSICIANS. 

[Also  gee  TlUe  88,  Ch.  2.] 


Abt. 
3626. 


3627. 
3628. 
3629. 

3630. 
3631. 


Board  of  medical  examiners  shall  be 

appointed  by  jud^  of  each  district. 
Board  shall  be  composed,  how. 
Duration  of  appointment. 
Shall  organize  and  adopt  rules. 
Meeting  of  board  ana  notice  to  be 

givei^  etc. 
Board  shall  have  a  seal. 
Vacancy  in  board  filled  by  district 

judge. 
Duty  of  board  to  ezaniine  applicants, 

etc. 


Abt. 
8633. 
3634. 


3637. 
3638. 


Board  shall  issue  certiflcate,  when. 
Two  members  may  grant  certificate, 

and  temporary  cemficate  may  be 

granted  bv  one. 
Certificate  shall  be  recorded,  etc. 
Fee  of  board  for  examination. 
Persons  to  whom  this  act  does  not 

apply. 
Unlawful  to  practice  medicine  without 

certificate. 


Art.  3625.  Medical  examiners  shall  be  appointed.  The  presiding 
judges  of  the  district  coarts  of  the  several  judicial  districts  shall,  as  soon  as 
practicableyseyerally  appoint  a  board  of  medical  examiners  for  their  respective 
districts,  which  appointment  shall  be  in  writing  and  signed  by  the  judge  making 
the  same,  and  delivered  to  the  person  appointed.  [Const.  Art.  16,  §  31;  Act 
Aug.  21,  1876;  15  Leg.  p.  231.] 

Abt.  3626.  Board  shall  be  composed,  how.  Said  board  of  medical 
examiners  shall  be  composed  of  not  less  than  three  practicing  physicians  of 
known  ability,  and  who  are  graduates  of  some  medical  college  recognized  by 
the  American  Medical  Association,  and  who  are  residents  of  the  district  for 
which  they  are  appointed.     [Act  Aug.  21,  1876;  15  Leg.  p.  231.] 

Art.  3627.  Duration  of  appointment.  The  appointment  of  a  mem- 
ber of  the  board  of  medical  examiners  shall  continue  for  two  years  from  the 
date  of  such  appointment.     [Act  Aug.  21,  1876;  15  Leg.  p.  231.] 

Abt.  3628.  Shall  organize  and  adopt  rules*  The  board  shall,  im- 
mediately after  appointment,  select  one  of  their  number  president  and  one 
secretary,  and  adopt  all  necessary  rules  for  the  guidance  and  control  of  their 
meetings.     [Act  Aug.  21,  1876;  15  Leg.  p.  231.] 

Art.  3629.  Meetingrs  of  board  and  notice  thereof  •  Said  boards 
shall  meet  regularly,  semi-annually,  at  some  central  point  in  their  respective 
districts,  to  conduct  examinations  and  ^rant  certificates  as  hereinafter  provided, 
and  they  shall  give  at  least  one  month  s  public  notice  of  the  time  and  place  of 
their  meeting,  by  publication  in  at  least  one  newspaper  published  in  the  district 
in  which  such  meeting  is  to  be  held.  [Act  Aug.  21,  1876;  15  Leg. 
p.   231.] 

Abt.  3630.  Board  shall  have  a  seal.  Each  and  every  one  of  such 
boards  shall  procure  a  seal,  as  soon  as  practicable  after  their  organization, 
which  seal  shall  be  impressed  upon  every  certificate  granted.  [Act  Aug.  21, 
1876;  15  Leg.  p.  231.] 

Art.  3631.  Vacancy  in  board,  how  filled.  Whenever  a  vacancy 
occurs  in  any  of  said  boards,  the  same  shall  be  filled  by  appointment  by  the 
judge  of  the  district  in  which  such  vacancy  occurs.  [Act  Aug.  21,  1876;  15 
Leg.  p.  231.] 

Abt.  3632.  Duty  of  board  to  examine  applicants,  etc.  It  shall 
be  the  duty  of  said  board  to  examine  thoroughly  all  applicants  for  certificates 
of  qualification  to  practice  medicine  in  any  of  its  branches  or  departments, 
whether  such  applicants  are  furnished  with  medical  diplomas  or  not,  upon  the 
following  named  subjects,  to-wit:  Anatomy,  physiology,  pathological  an- 
atomy and  pathology,  surgery,  obstetrics  and  chemistry;  but  no  preference 
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shall  be  given  to  any  school  of  medicine.  [Const.  Art.  16,  §  31;  Act  Aug. 
21,1876;  15Leg.  p.  231.] 

Aet.  3633.  Board  shall  issue  certificate,  when*  When  the  board 
shall  be  satisfied  as  to  the  qualificatioDS  of  an  applicant,  they  shall  grant  to 
him  a  certificate  to  that  effect,  which  certificate  shall  entitle  the  person  to  whom 
granted  to  practice  medicine  in  any  county,  when  the  same  has  been  recorded 
as  required,  by  article  3636.     [Act  Aug.  21,  1876 ;  15  Leg.  p.  231.] 

Abt.  3634.  Two  members  may  grant  certificate;  temporary 
certificate.  Any  two  of  the  members  of  such  board  of  medical  examiners 
may  grant  a  ceilificate  of  qualification  to  an  applicant,  and  any  member  of 
said  board  shall  have  authority  to  grant  a  temporary  certificate  to  an  applicant 
upon  examination  until  the  next  regular  meeting  of  the  board,  at  which  time 
the  temporary  certificate  shall  cease  to  be  of  force.  [Act  Aug.  21, 1876 ;  15 
Leg.  p.  231.] 

Art.  3635.  Certificate  shall  be  recorded,  etc  The  certificate  pro- 
Tided  for  in  the  two  preceding  articles  shall,  before  the  person  to  whom  it  was 
granted  is  entitled  to  practice  by  virtue  thereof,  be  recorded  in  the  office  of  the 
clerk  of  the  district  court  of  the  county  in  which  such  practitioner  may  reside 
or  sojourn,  in  a  well  bound  book  to  be  kept  by  the  clerk  for  that  purpose,  and 
when  so  recorded  said  clerk  shall  certify  thereon,  under  his  official  seal,  the 
fact  and  the  date  of  such  record,  and  shall  return  such  certificate  to  the  person 
to  whom  the  same  was  granted,  and  shall  be  entitled  to  demand  and  receive 
for  such,  service  from  the  holder  of  such  certificate  the  sum  of  one  dollar. 
[Amendment  March  23;  July  4,  1887;  20  Leg.  p.  35.] 

Art.  3636.  Fee  of  board  for  examination.  The  board  shall  be  en- 
titled to  demand  and  receive  from  each  applicant  examined  the  sum  of  fifteen 
dollars,  whether  a  certificate  be  granted  to  such  applicant  or  not.  [Act  Aug. 
21,1876;  15  Leg.  p.  231.] 

Art.  3637.  Persons  to  whom  tliis  title  does  not  apply.  The 
provisions  of  this  title  shall  not  apply  to  the  following  persons: 

1.  To  those  who  may  have  been  already  qualified  for  the  practice  of  med- 
icine under  an  act  entitled  **An  act  to  regulate  the  practice  of  medicine,'' 
passed  May  16,  1873. 

2.  To  those  who  have  been  regularly  engaged  in  the  general  practice  of 
medicine  in  this  state,  in  any  of  its  branches  or  departments,  for  a  period  of 
five  consecutive  years  prior  to  the  first  day  of  January,  1875. 

3.'  To  females  who  follow  the  practice  of  midwifery,  strictTy  as  such. 
[Act  Aug.  21,  1876;  15  Leg.  p.  231.] 

AttT.  3638.    Unlawful  to  practice  without  certificate.    No  person, 

except  those  named  in  the  preceding  article,  shall  be  permitted  to  practice 

medicine  in  any  of  its  branches  or  departments  without  first  having  obtained 

and  recorded  a  certificate  of  qualification  from  some  authorized  board  of 

medical  examiners,  as  hereinbefore  provided ;  and  any  person  so  offending 

shall  be  punished  as  provided  in  the  Penal  Code.     [Act  Aug.  21,  1876;  15 

Leg.  p.  231.] 

(1)  A  person  who  practices  mediciae  for  pay,  or  as  a  regular  praotftioner,  without  havliiK 
a  certificate  mentioned  in  this  article,  or  without  having  a  diploma  from  some  accredited 
medical  coUege,  chartered  by  the  legislature  of  the  state  or  its  authority,  in  which  the  same 
is  situated,  may  be  punished  by  fine  of  not  less  than  fifty  nor  more  than  five  hundred  dollars. 
The  same  penalty  is  imposed  for  practicing,  etc.,  without  haying  first  filed  with  the  clerk  of 
the  district  ooort  such  certificate  or  diploma.  [P.  C.  Arts.  39&-a9S:  Amendment  March 
M,  1S79.] 
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TITLE  74 -PILOTS. 


Ch. 

1.    Oommissioners  of  pilots. 


Oh. 
2. 


Branch  pilots  an(}  pilots  for  mouth  of 
Brazos  river  and  Matagorda  and  Lavaca 
bays. 


CH.  1.  — COMMISSIONERS  OF  PILOTS. 


Art. 
3639. 
3640. 
3641. 


(Governor  to  appoint. 
Duties  of  commissioners. 
Term  of  residence  and  of  probation 
for  pilots. 


Abt. 
3642. 
3643. 
3644. 


Farther  powers  and  daties. 
Same  subject. 

County  judge  to  appoint  committee, 
etc.,  to  act  in  place  of  board. 


Art.  3639.  Governor  to  appoint.  The  governor  shall  appoint,  with 
the  consent  of  the  senate,  for  each  port  whose  population  and  circumstances 
will  warrant  it,  and  also  for  Matagorda  and  Lavaca  bays  from  Pass  Cavallo  to 
Indianola  and  Lavaca,  a  board  of  five  persons  of  respectable  standing,  under 
the  denomination  of  '^Commissioners  of  pilots"  for  such  port  and  bays,  three 
of  whom  shall  be  practical  seamen  and  the  other  two  merchants,  who  shall  be 
commissioned  by  the  governor  for  the  term  of  two  years;  and  the  governor 
shall,  during  the  recess  of  the  legislature,  be  authorized  to  suspend,  until  the 
next  session  of  the  same,  any  of  said  commissioners,  and  to  fill,  until  the  same 
period,  any  vacancies  in  the  board  caused  by  death,  resignation  or  otherwise ; 
provided^  however ^  that  no  member  of  the  board  of  commissioners  shall  be 
directly  or  indirectly  pecuniarily  interested  in  any  pilot  boat  or  branch  pilot 
in  the  business  of  their  trust.  [Act  April  17,  1846  ;  1  Leg.  p.  79;  Feb.  9; 
1861 ;  8  Leg.  S.  S.  p.  19 ;  P.  D.  4762,  4775.] 

Art.  3640.  Daties  of  commissioners*  Said  board  of  commissioners 
shall  be  authorized,  if  they  deem  it  advisable,  to  examine  and  decide  on  the 
qualifications  of  any  branch  or  deputy  pilot  whom  they  find  already  appointed 
at  the  time  of  their  o^anization;  and  it  shall  be  their  duty  to  examine  each 
new  applicant  for  the  office  of  branch  or  deputy  pilot,  and  to  decide  on  his 
qualifications,  recommending  to  the  governor,  where  new  appointments  are 
proper,  such  as  are  meritorious;  and  it  shall  also  be  their  duty  to  examine  into 
any  case  of  alleged  or  supposed  misconduct  or  inefficiency  in  branch  or  deputy 
pilots;  and  they  shall  be  authorized,  after  a  due  hearing  of  accusation,  testi- 
mony and  defense,  to  suspend  such  pilot  if  sufficient  cause  appear,  and  during 
such  suspension  he  shall  not  be  allowed  to  exercise  the  functions  of  his  office ; 
the  governor  shall,  however,  have  power  at  his  will  and  pleasure  to  remove 
any  oranch  pilot,  or  to  reinstate  any  one  of  the  same  who  has  been  suspended 
by  the  commissioners.     [Act  April  17,  1846;  1  Leg.  p.  79  ;  P.  D.  4763.] 

Art.  3641.  Term  of  residence  and  probation  for  pilots*  The 
board  of  commisioners  of  pilots  of  each  port  shall  require  a  certain  term  of 
residence  in  the  State  of  Texas,  not  less  than  two  years,  to  authorize  any 
person  to  exercise  the  functions  of  branch  pilot  for  their  port  or  said  bays; 
as  also  to  establish  a  term  of  probation  not  exceeding  one  year,  as  a  deputy 
pilot,  before  any  person  can  exercise  the  functions  of  branch  pilot.  [A^ 
April  17,  1846;  1  Leg.  p.  79;  P.  D.  4764.] 

Art.  3642.  Further  powers  and  duties.  The  board  of  commis- 
sioners of  pilots  shall  have  authority,  within  the  limits  provided  in  this  title, 
to  fix  the  rates  of  pilotage,  and  to  establish  regulations  respecting  the  stations 
whereat  and  the  times  wherein  pilots  shall  be  on  duty,  with  provisions  for 
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leave  of  absence;  as  also  respecting  the  class,  condition,  number  and  use  of 
pilot  boats,  and  such  other  minor  regulations,  compatible  with  the  provisions 
of  this  title,  as  may  be  needed  for  the  government  of  pilots  and  for  the  order 
and  good  effect  of  the  proceedings  of  the  board,  of  which  proceedings  a  rec- 
ord shall  he  kept;  provided^  no  regulation  shall  be  adopted  repugnant  to  the 
constitution.     [Act  April  17,  1846 ;  1  Leg.  p.  79  ;  P.  D.  4766.] 

Abt.  3643.  Same  subject.  The  board  of  commissioners  of  pilots  shall 
be  authorized  and  required  to  hear  and  determine  all  disputes  that  may  arise 
respecting  pilots  and  pilotage ;  to  award  to  pilots  extra  compensation  for  ex- 
tra services  to  vessels  in  distress;  as  also  compensation  for  injurious  loss  of 
time  incurred  by  pilots  in  waiting  on  vessels  or  by  being  carried  off  to  sea  on 
Teasels  by  default  of  the  master  or  owner  when  such  pilots  might  have 
been  landed;  provided^  always^  that  no  more  than  three  dollars  for  each  day 
ehall  be  awarded  for  mere  loss  of  time ;  and  it  shall  be  the  duty  of  said  board 
to  superintend  and  generally  attend  to  all  matters  appertaining  to  pilots  and 
pilotage;  but  from  any  decision  of  said  board  an  appeal  may  be  taken  to  the 
court  having  cognizance  of  the  case.  [Act  April  17,  1846;  1  Leg.  p.  79;  P. 
D.  4767.] 

Abt.  3644.  Oounty  Judge  to  appoint  committee,  etc.,  to  act  in 
place  of  board.  At  any  port  whose  population  and  circumstances  do  not 
warrant  the  appointment  of  a  board  of  commissioners  of  pilots  in  the  manner 
before  provided,  the  governor  may  authorize  the  county  judge  of  the  county 
to  appoint  a  provisional  committee  of  from  three  to  five  persons  of  good 
character  and  maritime  experience,  who  shall  be  authorized  under  this  chapter 
to  establish  the  rates  of  pilotage  and  the  rules  for  governing  pilots;  to  examine 
the  qualifications  of  pilots  and  applicants  for  the  office;  to  investigate  the 
case  of  any  pilot  charged  with  misconduct  or  inefficiency,  and  to  suspend 
him  if  sufficient  cause  appear.  [Act  April  17,  1846;  1  Leg.  p.  79; 
P.  D.  4773.] 
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CH.  2.— BRANCH  PILOTS  AND  PILOTS  FOR  MOUTH  OF  BRAZOS 
RIVER  AND  MATAGORDA  AND  LAVACA  BAYS. 


Abt. 

3645.  Appointment,  term,  and  vacancies. 

3646.  Bond  and  oath. 

3647.  Mav  appoint  dupnties. 

3648.  Maueasanoe  and  punishment. 

3649.  Pilotage. 

3650.  Exemptions  from  extra  pilotafce. 

3651.  Oonsifl;nee  responsible  for  pilotage. 

3652.  Unauthorized  pilot  to  forfeit  fifty  dol- 

lars. 


Art. 

3653.  Pilots  for  month  of  Brazos. 

3654.  Their  bond,  by  whom  approved. 

3655.  Pilots   for   Matagorda    and    Lavaca 

bays. 

3656.  To  keep  channels  Btaked  oat. 

3657.  Pilotage  for  said  bays. 

3658.  Bales  for  branch  pilots  applicable. 

3659.  Penalty  for  unlicensed  pilot. 


Art.  3645.  Appointment,  term  and  vacancies*  The  governor  is 
authorized  and  required  to  appoint  at  each  of  the  ports  such  number  of 
branch  pilots  as  may  from  time  to  time  be  necessary,  each  of  vrhom  shall 
hold  his  office  for  the  term  of  two  years;  in  case  of  a  vacancy  in  said  office 
the  appointment  shall  be  for  the  unexpired  term.  [Act  April  17,  1846;  1 
Leg.  p.  79;  P.  D.  4761.] 

Art.  3646.  Bond  and  oath.  Before  entering  upon  the  duties  of  his- 
office  each  branch  pilot  shall  enter  into  bond,  with  two  or  more  good  and  suf- 
ficient sureties,  in  the  sum  of  five  thousand  dollars,  payable  to  the  governor 
and  his  successors  in  office,  and  conditioned  for  the  faithful  performance  of 
the  duties  of  his  office ;  such  bond  shall  be  approved  by  the  board  of  com- 
missioners of  pilots  for  the  port,  or  if  there  be  no  such  board,  by  the  county 
judge  of  the  county  in  which  the  port  is  situated,  and  forwarded  to  the  gov- 
ernor, to  be  by  him  deposited  in  the  office  of  the  secretary  of  state ;  each 
pilot  shall  also  take  and  subscribe  the  oath  of  office  prescribed  in  the  consti- 
tution, which  shall  be  indorsed  on  said  bond,  and  together  with  the  bond, 
shall  be  recorded  in  the  office  of  the  clerk  of  the  county  court  of  the  county 
in  which  such  port  is  situated  before  being  forwarded  to  the  governor;  and 
certified  copies  of  said  bonds,  under  the  hand  and  seal  of  the  county  clerk, 
may  be  used  as  evidence  in  all  the  courts  with  like  effect  as  the  originals. 
[Act  April  17,  1846;  1  Leg.  p.  79;  Feb.  9,  1861;  8  Leg.  S.  S.  p.  19;  P. 
D.  4765,  4775.] 

Art.  3647.  May  appoint  deputies.  Each  branch  pilot  may  appoint,, 
subject  to  examination  and  approval  by  the  board  of  commissioners,  two 
deputies,  for  whose  acts  the  branch  pilot  so  appointed  shall  be  responsible ; 
and  any  branch  pilot  who  shall  appoint  a  deputy  without  the  approval  of  said 
board,  shall  foifeit  his  own  appointment;  and  the  said  board  shall  have 
authority  to  restrict  all  deputy  pilots  from  piloting  over  the  bar,  vessels  of 
over  a  certain  draught  of  water.  [Act  April  17,  1846 ;  1  Leg.  p.  79;  P.  D. 
4768.] 

Art.  3648.  Malfeasance  and  pnnlshment.  Any  branch  or  deputy 
pilot,  who  shall  be  guilty  of  taking  charge  of  a  vessel,  in  a  state  of  inebriety 
shall,  upon  proof  of  the  same,  for  the  first  offense  be  suspended  for  one 
month,  and  for  the  second  offense  be  dismissed,  and  be  rendered  incapable  of 
again  serving  in  either  capacity;  and  if  any  branch  or  deputy  pilot  shall  will- 
fully or  by  neglect  cause  the  wreck  of  a  vessel,  he  shall  be  dismissed  and  be 
rendered  incapable  of  again  serving  in  either  capacity,  and  shall  be  subject  to 
such  punishment  as  is  prescribed  by  law.  [Act  April  17,  1846;  1  Leg.  p. 
79;  P.  D.  4770.] 

Art.  3649.  Bates  of  pilotage,  etc.  The  rate  of  pilotage  on  any  class 
of  vessels  shall  not  in  any  port  of  this  state  exceed  four  dollars  for  each  foot 
of  water  which  the  vessel  at  the  time  of  piloting  draws  and  whenever  a  vessel^ 
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except  of  the  classes  below  excepted,  shall  decline  the  service  of  a  pilot  offered 
outside  the  bar,  and  shall  enter  the  port  without  the  aid  of  one,  she  shall  be 
liable  to  the  fii'st  pilot  whose  services  she  so  declined  for  the  payment  of  half- 
pilotage  ;  and  any  vessel  which  after  being  brought  in  by  a  pilot  shall  go  out 
without  employing  one  shall  be  liable  to  the  payment  of  half  pilotage  to  the 
pilot  who  brought  her  in,  or  if  she  has  come  in  without  the  aid  of  a  pilot, 
though  offered  outside^  she  shall  in  so  going  out  be  liable  for  the  paymept  of 
half  pilotage  to  the  pilot  who  had  first  offered  his  services  before  she  came  in  ; 
but  if  she  has  come  in  without  the  aid  of  a  pilot,  or  the  offer  of  it  outside,, 
she  shall  in  case  of  going  out  without  a  pilot  not  be  liable  to  half  pilotage. 
At  any  port  where  vessels  shall  receive  or  discharge  their  cargoes  at  an  anchor* 
age  outside  of  the  bar,  such  vessel  shall  be  liable  for  pilotage  at  the  above 
rate  to  such  anchorage,  but  shall  not  be  liable  for  or  compelled  to  pay  pilot- 
age from  such  anchorage  to  the  open  sea;  and  if  any  vessel  bound  from 
the  open  sea  to  such  anchorage  while  under  way  shall  decline  the  services 
of  a  pilot,  and  shall  afterwards  receive  or  discharge  any  portion  of  her  cargo 
at  such  anchorage  on  the  lighters  or  otherwise,  she  shall  be  liable  for  the  pay- 
ment of  half  pilotage  at  the  above  rates  to  such  anchorage  to  the  first  pilot 
whose  services  shall  have  been,  tendered  to  and  declined  by  her,  but  not  liable 
for  any  pilotage  from  such  anchorage  to  the  open  sea ;  and  when  a  pilot  takes 
charge  of  a  vessel  twenty  miles  outside  of  the  bar  and  brings  her  to  it,  he 
shall  be  entitled  to  one-fourth  pilotage  for  such  off-shore  service,  in  addition 
to  what  he  is  entitled  to  recover  for  bringing  her  in ;  but  if  such  off-shore  ser- 
vice be  declined  no  portion  of  such  compensation  shall  be  recovered,  [Amend- 
ment April  14;  July  24,  1879;  16  Leg.  p.  99.] 

Art.  3650.  Exemptions  from  extra  pilotage.  The  following  classes 
of  vessels  shall  be  free  from  any  dharge  for  pilotage,  unless  for  actual  service, 
to-wit:  All  vessels  of  twenty  tons  and  under;  all  vessels  of  whatsoever  bur- 
then, owned  in  the  State  of  Texas  and  registered  and  licensed  in  the  district 
of  Texas,  when  arriving  from  or  depaiting  to  any  port  of  the  State  of  Texas; 
all  vessels  of  seventy-five  tons  and  under,  owned  and  licensed  for  the  coasting 
trade  in  any  part  of  the  United  States,  when  arriving  from  or  departing  to  any 
port  in  the  State  of  Texas ;  all  vessels  of  seventy-five  tons  and  under,  owned 
id  the  State  of  Texas  and  licensed  for  the  coasting  trade  in  the  district  of 
Texas,  when  arriving  from  or  departing  to  any  port  in  the  United  States* 
[Act  Sept.  26,  1866;  11  Leg.  p.  14;  P.  D.  7201.] 

Abt.  3651.  Oonsigrnee  responsible  for  pilbtagre.  The  consi^e 
of  any  vessel  shall  be  held  responsible  for  the  pilotage  of  said  vessel.  [Act 
April  17,  1846 ;  1  Leg.  p.  79;  P.  D.  4772.] 

Abt.  3652.  Unauthorized  pilots  to  forfeit  950,  If  any  person  not  ap- 
pointed a  branch  or  deputy  pilot,  shall  pilot  any  ship  or  vessel  out  of  or  into 
any  port  when  a  branch  or  deputy  pilot  has  offered  such  service,  the  person  so 
piloting  shall  forfeit  and  pay  to  such  branch  or  deputy  pilot,  the  sum  of  fifty 
dollars,  to  be  recovered  before  any  court  having  cognizance  of  the  case.  [Act 
April  17,  1846;  1  Leg.  p.  79;  P.  D.  4771.] 

Abt.  3653.  Pilots  for  mouth  of  Brazos.  The  governor  shall  also 
appoint  a  sufficient  number  of  competent  pilots  for  the  mouth  of  the  Brazos 
river,  whose  terms  of  office,  mode  of  qualification  and  pilotage  shall  be  the 
same  as  prescribed  in  the  preceding  articles  for  branch  pilots ;  and  they  shall 
be  entitled  to  all  the  privileges,  and  shall  exercise  all  the  powers,  and  dis- 
charge all  the  duties  prescribed  for  branch  pilots,  and  be  subject  to  like  pen- 
alties.    [Act  March  18,  1848;  2  Leg.  p.  144;  P.  D.  4776,  4782.] 
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'  Abt.  3654.  Bond,  by  whom  approved.  The  bonds  of  pilots  for  the 
mouth  of  the  Brazos  river  shall  be  approved  by  the  coanty  jadge  of  Brazoria 
county.     [Act  March  18,  1848;  2  Leg.  p.  144;  P.  D.  4776,  4782.] 

Abt.  3655.  Pilots  for  Matagorda  and  Iiavaca  bays.  The  gover- 
nor shall  also  appoint  not  less  than  two  nor  more  than  four  competent  pilots 
for  Matagorda  and  Lavaca  bays,  from  Pass  Cavallo  to  Indianola  and  Lavaca, 
who  shall  hold  their  offices  for  the  same  term  as  branch  pilots,  and  whose 
mode  of  qualification,  powers  and  privileges,  in  so  far  as  the  same  are  appli- 
5^able,  shall  be  the  same;  the  bonds  of  such  pilots  shall  be  approved  by  the 
county  judge  of  Calhoun  county.  [Act  Feb.  9,  1861;  8  L^.  S.  S.  p.  19; 
P.  D.  4775.] 

Abt.  3656.  To  keep  channels  staked  out.  It  shall  be  the  duty  of 
pilots  appointed  under  the  preceding  article  to  keep  the  channels  of  said  bays 
properly  staked  and  marked  out,  and  in  default  thereof,  they  shall  be  subject 
to  removal  or  suspension.  [Act  Feb.  9,  1861;  8  Leg.  S.  S.  p.  19;  P.  D. 
4775] 

Abt.  3657.  Pilotagre  for  said  bays.  The  rate  of  pilotage  for  said 
bays  shall  be  two  dollars  and  fifty  cents  for  each  foot  of  water  the  vessel  may 
draw  at  the  time  of  piloting;  and  all  vessels  that  may  draw  five  feet  or  more, 
shall  be  subject  to  pay  any  licensed  pilot  for  said  bays,  whose  services  are 
tendered  and  declined,  one-half  the  pilotage  herein  prescribed.  [Act  Feb. 
9,  1861 ;  8  Leg.  S.  S.  p.  19;  P.  D.  4775.] 

Abt.  3658.  Boles  for  branch  pilots  applicable.  All  the  provisions 
of  this  chapter  relating  to  branch  pilots  at  ports,  in  so  far  as  the  same  are  ap- 
plicable and  not  expressly  qualified,  shall  apply  to  and  govern  pilots  appointed 
for  the  mouth  of  the  Brazos  river  and  for  Matagorda  and  Lavaca  bays.  [Act 
Feb.  9,  1861 ;  8  Leg.  S.  S.  p.  19;  P.  D.  4775.] 

Abt.  3659.  Penalty  for  unlicensed  pilot.  If  any  person  not  a 
licensed  pilot  or  deputy  shall  pilot  any  vessel  into  or  out  of  the  mouth  of  said 
river,  or  through  the  channel  of  said  bays,  up  or  down,  he  shall  forfeit  and 
pay  to  any  pilot  licensed  or  commissioned  for  the  mouth  of  said  river,  or  for 
said  bays,  full  pilotage  for  such  vessel,  to  be  recovered  by  suit  in  any  court  of 

[Act  Feb.  9,  1861;  8  Leg.  S.  '^  --     -    ^ 
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TITLE  75 -PRINCIPAL  AND  SURETl. 


Abt. 
3660. 
3661. 


3664. 


Surety  may  require  suit  to  be  brouglit. 
Discliarged  by  failure  to  sue,  wiien. 
May  have  question  of  suretysiiip  tried, 

when. 
Execution  levied  first  on  property  of 

principal. 
Riglits  of  surety  wtio  malces  payment 

on  judgment. 


Art. 
8665. 


3667. 
3668. 


One    surety    may    have    execution 

against  co-surety,  wlien. 
Slieriff,  etc.,  lias  same  right  as  surety, 

when. 
Surety  not  to  be  sued  alone,  unless, 

etc. 
Who  is  surety  within  this  tiUe. 


Abt.  3660.  Surety  may  require  suit  to  be  brought.  Any  peraon 
boand  as  surety  upoa  any  contract  for  the  payment  of  money  or  the  perform- 
ance of  any  act  when  the  right  of  action  has  accrued,  may  require,  by  notice 
in  writing,  the  creditor  or  obligee  forthwith  to  institute  suit  upon  such 
contract.     [Act  Feb.  6, 1858 ;  7  Leg.  p.  110;  P.  D.  4783.] 

(1)  At  common  law,  when  the  surety  on  a  joint  obligation  dies,  there  is  no  remedy  at  law 
on  the  obligation  against  his  estate.  By  the  act  of  February  6, 1840, 4  Cong.  p.  78,  the  estate 
of  those  Jointly  bound  with  another  was  liable  after  the  death  of  the  former,  the  same  as  if 
the  obligors  had  been  bound  severally  as  well  as  jointly.  Bergstroem  y.  The  State,  68  T.  95^ 
Hays  Y.  Ooekrum,  67  T.  853 ;  Qlasscock  v.  Hamilton,  62  T.  143. 

The  act  above  referred  to  was  repealed  by  the  Revised  Statutes  (Final  Title,  Sec.  4),  but 
its  proTisions  were  re-enacted  by  the  Act  of  March  10, 1887, 20  Lee.  p.  17,  which  provides 
**that  when  two  or  more  persons  are  jointly  bound  for  the  payment  of  a  debt,  or  for  any  other 
purpose;  on  the  death  of  either  of  such  peraons  so  bound,  his  estate  may  be  charged  by  virtue 
of  such  obligation,  in  the  same  manner  as  if  the  obUgors  had  been  bound  severaUy,  as  well  as 
jointly."  Ante^  Art.  2017a. 

(2)  A  surety  is  generally  bound  with  his  principal  in  one  and  the  same  instrument.  The 
contract  of  a  guarantor  is  a  separate  undertaltiug  in  which  the  principal  does  not  loin.  A 
surety  becomes  liable  upon  the  delivery  of  the  oblUration.  A  guarantor  is  only  liable  upon 
default  and  is  entitled  to  notice.    Garrett  v.  Mobile  Life  Ins.  Co.,  1  App.  O.  O.  §  937. 

(3)  One  who  appears  upon  the  instrument  as  principal,  can  show  mat  he  signed  as  surety, 
for  tne  purpose  qf  availing  himself  of  any  equitable  defense  to  which  as  a  surety  he  n\^y  be 
entitled.    Burke  v.  Cruger,  8  T.  66;  Babcock  v.  Milmo  Nat.  Bank,  1  App.  0.  0.  §  810. 

(4}  One  who  signs  a  joint  obligation  upon  an  agreement  between  all  the  parties  thereto 
that  ne  is  but  a  surety,  and  shall  not  be  bound  unless  the  name  of  another  party  is  procured, 
is  not  bound  by  a  subsequent  verbal  promise  to  pay.    Lovlne  ▼•  Dixon,  66  T.  76. 

(6)  The  liability  of  a  surety  cannot  be  extended  beyonathe  terras  of  the  contract  out  of 
which  his  obligation  arises,  and  if  the  contract  be  altered  without  his  consent,  whether  he 
sustained  injury  by  such  alteration,  or  it  be  to  his  advantage,  the  contract  ceases  to  be  his, 
and  with  that  ceases  to  be  his  obligation.  Byan  v.  Morton,  66  T.  258;  Lane  v.  Scott,  67  T. 
367.  A.  signed  a  promissory  note,  writing  the  word  ^'security"  after  his  signature.  After 
the  execution  and  delivery  of  the  note,  and  without  his  knowledge  or  consent,  the  word 
aecnrity  was  erased.  Held,  that  A.  iVas  thereby  discharged.  Rogers  y.  Tapp,  1  App.  0.  C. 
{1308: 

(6)  One  who  has  signed  a  note  as  surety  for  another  to  be  used  for  a  particular  purpose,  on 
being  informed  that  it  could  not  be  so  used,  should  promptly  notify  the  payee  that  he  was  no 
longer  bound  by  his  signature;  otherwise  he  may  be  held  on  the  note  if  afterwards  used  for 
the  purpose  originally  fntended.    Early  y.  Chamberlain,  1  App.  O.  C.  §  921. 

(7)  If  the  creditor,  without  the  knowledge  and  consent  of  the  surety,  expressly  or  tacitly 
yielded,  eave  time  to  the  principal  by  a  valid  and  binding  agreement,  enlarging  the  credit 
beyond  me  period  mentioned  in  the  contract,  the  siu^ty  will  oe  discharged;  but  the  mere 
giving  of  time  without  a  biuding  ^reement  to  that  enect  will  not  discharge  the  surety. 
Burke  y.  Cruger,  8  T.  66;  Cruger  v.  Burke,  11 T.  694;  Payne  y.  Powell,  14  T.  600;  Wybrants  y. 
Lutch,  24  T.  809;  Pilgrim  v.  Dykes,  24  T.  383;  Hunter  v.  Clark,  28  T.  169;  Roberts  v.  Bane, 
82  T.  385;  Claiborne  v.  Birge,  42  T.  98;  Yeary  y.  Smith,  46  T.  66;  Hoerr  y.  Coffin,  1  App.  C. C. 
}  186;  Farmers  &  Merchants'  Bank  v.  Bayless,  1  App.  C.  C.  §  1246. 

(8)  Part  payment  by  a  principal  of  a  note,  secured  by  trust  deed,  on  a  yerbal  promise  to 
extend  time  of  payment  on  the  amount  remaining,  without  other  consideration,  does  not 
operate  as  a  release  of  the  sureties  on  the  note.    Andrews  v.  Hagadon,  64  T.  671. 

(9)  When  the  issuance  of  an  execution  creates  no  lien  on  the  debtor's  property,  the  mere 
fact  that  the  execution  is  held  up  by  the  creditor,  unless  it  be  so  done  in  pursuance  of  a  valid 
and  binding  agreement  with  the  principal  debtor,  will  not  release  the  surety.  Brown  y. 
Chambers,  %  T.  131;  see  Jenkins  y.  MoNeese,  84  T.  189;  Parker  y.  Nations,  33  T.  210; 
Johnston  v.  Mills,  25  T.  704. 

(10)  When  the  obligation  of  the  sureties  is  joint  and  several,  the  discharge  of  one  of  them 
does  not  ordinarily  reftase  the  others  from  payment  of  their  proper  proportion  of  the  claim* 
OlMsoock  y.  Hamilton,  62  T.  143. 
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Abt.  3661.  Discharged  by  failure  to  sue,  when.  If  the  creditor  or 
obligee,  not  being  under  legal  disability,  shall  fail  to  bring  his  suit  to  the  first 
term  of  the  court  thei*eafter,  or  to  the  second  term,  showing  good  cause  why 
he  did  not  bring  it  to  the  first  term  and  prosecute  the  same  to  judgment  and 
execution,  the  surety  giving  such  notice  shall  be  discharged  from  all  liability 
thereon.     [Act  Feb.  5,  1858;  7  Leg.  p.  110;  P.  D.  4784.] 

Art.  3662.  Blay  have  questton  of  suretyship  tried,  when.  When 
any  suit  is  brought  against  two  or  more  defendants  upon  any  contract,  any  one 
or  more  of  the  defendants  being  surety  for  the  others,  the  surety  may,  upon 
a  written  statement  of  the  matter  being  set  out  in  his  answer,  cause  the  ques* 
tion  of  suretyship  to  be  tried  and  determined  upon  the  issue  made  for  the 
parties  defendant  at  the  trial  of  the  cause  or  at  any  time  before  or  after  the 
trial,  or  at  a  subsequent  term ;  but  such  proceedings  shall  not  delay  the  suit 
of  the  plaintiff.     [Act  Feb.  5,  1858;  7  Leg.  p.  110;  P.  D.  4785.] 

(1)  The  plalntitf  is  not  required  to  make  the  principal  a  party  to  the  suit  when  not  other- 
wise required  so  to  do,  or  to  exhaust  the  estate  of  the  principal  who  is  dead  before  enforcing' 
the  Judgment  against  the  surety.  Foster  v.  Champlin,  29  T.  22;  Hoolcs  v.  Bramlette,  1  App* 
C.  C.  §  B66.    See,  post.  Art.  8667. 

(2)  An  accommodation  acceptor  who  has  been  obliged  to  pay  the  bUl,  thooeh  primarily 
liable  to  the  pavee  as  l)etween  himself  and  drawer,  is  entitled  to  be  regarded  in  the  light  ol  a 
surety  for  the  drawer.    Sublett  v.  McKinney,  19  T.  438. 

Art.  3663.    Execution,  levied  first  on  property  of  principal.    If 

the  fiuding  of  such  issue  be  iu  favor  of  the  surety  the  court  shall  make  an 
order  directing  the  sheriff  to  levy  the  execution  first  upon  the  property  of  th& 
principal  subject  to  execution,  and  situate  in  the  county  in  which  the  judgment 
was  rendered,  before  a  levy  shall  be  made  upon  the  property  of  the  surety,  if 
so  much  property  of  the  principal  can  be  found  as  will  in  the  opinion  of  the 
sheriff  be  sufficient  to  make  the  amount  of  the  execution ;  otherwise  the  levy 
to  be.made  on  so  much  property  of  the  principal  as  may  be  found,  if  any,  and 
upon  so  much  of  the  property  of  the  surety  as  may  be  necessary  to  make  the 
amount  of  the  execution ;  and  the  clerk  shall  make  a  memorandum  of  such 
order  on  the  execution.     [Act  Feb.  5,  1858;  7  Leg.  p.  110;  P.  D.  4786.] 

(1)  When  tlie  surety  upon  a  promissory  note  is  sued,  the  principal  is  liahle  to  him  for  the 
costs  he  may  have  to  pay  by  reason  of  such  suit.    Bennett  v.  Dowling,  22  T.  660. 

(2)  Where  a  joint  and  several  judgment  is  rendered  against  the  principal  and  sureties,  it 
does  not  change  their  relations  as  to  each  other  as  principal  and  sureties.  An  appeal  having- 
been  taken  from  the  judgment^  supersedeas  was  sued  out  by  the  principal  and  sureties  except 
T.,  who  did  not  join  in  the  writ  of  error;  pending  such  appeal  the  judgment  could  not  be 
enforced  by  execution  against  T.    Wren  v.  Peel,  64  T.  375. 

Art.  3664.    Bights  of  surety,  who  makes  payment  on  a  Judg* 

ment.    When  any  person,  being  surety  in  any  undertaking  whatever,  shall 

be  compelled  to  pay  any  judgment,  or  any  part  thereof,  or  shall  make  any 

payment  which  is  applied  upon  such  judgment  by  reason  of  such  suretyship^ 

the  said  judgment  shall  not  be  discharged  by  such  payment,  but  shall  remain 

in  force  for  the  use  of  such  surety,  and  shall  be  considered  as  assigned  to  such 

surety,  together  with  all  the  rights  of  the  creditor  thereunder,  to  the  extent  of 

the  payment  thereon  made  by  such  surety,  and  interest  thereon ;  and  such 

surety  shall  be  entitled  to  have  execution  thereon  in  the  name  of  the  creditor 

for  the  use  of  such  surety  against  the  principal  debtor  for  the  full  amount  of 

such  payment  and  interest  thereon  and  all  costs,  which  execution  shall  be 

issued  upon  the  application  of  such  surety  to  the  clerk,  or  court,  as  the  case 

may  be,  and  shall  be  levied,  collected  and  returned  as  in  other  cases.     [Act 

Feb.  5, 1858;  7  Leg.  p.  110;  P.  D.  4787.] 

(1)  The  payee  of  a  promissory  note,  who  indorses  it  and  afterwards  pays  and  takes  it  up, 
stands  with  reference  to  the  makers  in  the  same  attitude  as  if  he  had  never  parted  with  it,  his 
remedy  heing  upon  the  note,  and  not  upon  an  account  for  money  paid  to  the  use  of  the  maker. 
The  statute  of  limitation  would  commence  to  run  from  the  time  when  the  note  became  due 
and  payable,  and  this  rule  applies  to  an  accommodation  indorser  of  a  note.    In  the  case  of  an 
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«oooinmodation  acceptor  of  a  bill  of  exchange,  it  has  been  held  that  the  statute  begins  to  run 
irom  the  time  of  payment.  Williams  v.  Durst,  25  T.  667;  Tatt  v.  Thornton,  57  T.  35:  Bush  v. 
Bishop,  60  T.  177. 

(2)  The  payment  of  an  accommodation  draft  by  the  acceptor  entitles  him  to  be  regarded 
In  the  light  of  a  surety,  and  he  is  entitled  to  an  assignment  of  all  the  independent  securities 
in  the  bands  of  the  oreditoi;,  with  all  the  remedies  which  he  had  to  enforce  them  against  the 
principal.  Hoffman  Y.  BignaU,  1  App.  C.  C.  §  705;  citing  Jordan  v.  Hudson,  11 T.  82;  Sublett 
T.  McKinney,  19  T.  438. 

(3^  Upon  the  payment  of  the  debt  of  the  principal,  the  surety  is  entitled  to  the  full  benefit  / 
of  all  collateral  security,  both  of  an  equitable  and  legal  nature,  which  the  creditor  has  taken/ 
as  an  additional  pledge  for  his  debt,  and  he  is  entitled  to  be  substituted  as  to  the  very  debt 
Its^  to  the  creditor,  and  have  it  assigned  to  him.    Sublett  Y.  McKinney,  19  T.  438;  Jordan 
Y.  Hudson,  11 T.  82;  Fievel  v.  Zuber,  67  T.  275.  i 

(4)  When  suit  is  brought  in  the  county  court,  on  a  note  secured  by  the  vendor's  lien,  a 
surety  on  the  note  cannot  defeat  the  jurisdiction  of  the  county  court  by  pleading  such  Hen. 
The  most  that  the  surety  could  claim  would  be  the  right  of  subrogation  in  case  he  should 
pay  thejudgment.    Crozier  v.  Stephens,  2  App.  C.  C.  §  801. 

(5)  The  payment  by  a  stranger  to  the  contract  of  a  debt  secured  by  a  lien,  if  made  with 
an  agreement  with  the  creditor  that  he  may  hold  the  security  for  his  reimbursement,  subro- 
gates him  to  the  rights  of  the  creditor.    Fievel  v.  Zuber,  67  T.  275. 

^6)  The  transfer  of  a  note,  payable  to  bearer  and  secured  by  the  Yendor's  lien,  as  collat- 
eral to  secure  a  less  sum  than  the  note  so  transferred,  carries  with  such  transfer  the  lien  and 
also  the  right  to  priority  of  payment  out  of  the  sum  realized  on  such  collateral,  and  the 
security  therefor.    White  Y.  Downs,  40  T.  225. 

(7)  A.  executed  his  note  payable  to  B.  After  the  maturity  of  the  note  B.  by  his  indorse- 
ment assigned  the  note  to  C.  C,  being  about  to  sue  out  an  attachment  against  the  maker  of 
the  note,  who  was  about  to  move  out  of  the  county,  D.,  who  was  not  a  party  to  the  contract, 
deposited  with  C.  certain  property  to  prevent  him  from  Issuing  out  the  attachment.  After- 
wards, in  consideration  of  the  release  of  the  property,  D.  executed  to  O.  an  obligation  guar- 
anteeing the  payment  of  the  note.  Suit  was  afterwards  brought  i^alnst  the  maker,  the 
indorser  and  guarantor;  held,  that  the  liability  of  the  indorser  having  been  fixed  by  suit,  he 
was  not  released  by  the  contract  of  guarantee,  and  the  pledge  of  the  property  and  guarantee 
did  not  inure  to  his  benefit.    Tooke  Y.  Taylor,  81  T.  1.  • 

(8)  Where  the  holder  of  a  note  transferred  to  another  a  mortga^  taken  as  conditional 
security,  the  surety  was  thereby  discharged.    Embree  v.  Strickland,  1  App.  0.  O.  §  1299. 

(9)  A  surety  upon  an  error  bond  sued  out  by  one  of  several  ioint  defendants  paying  the 
'debt  after  the  judgment  had  been  affirmed,  is  subrogated  to  the  rights  of  the  plaintm  as 
against  all  the  defendants.    Taul  v.  Epperson,  38  T.  492. 

(10)  Where  the  original  principal  in  a  debt  prosecuted  a  writ  of  error,  and  the  original 
surety  or  indorser  of  the  note  afterwards  paid  the  debt,  he  is  entitled  to  have  the  judgment 
against  the  original  defendant  and  sureties  on  the  supersedeas  bond  assigned  to  him,  upon  the 
general  principle  that  a  surety  is  entitled  to  assi^niment  of  all  collaterals,  and  that  the  second 
surety  might  have  put  him  in  a  worse  position.    Mitchell  Y.  DeWitt,  25  T.  Sup.  180. 

(11)  As  soon  as  a  debt  becomes  due,  any  one  of  several  co-sureties  may  without  suit  at 
once  pay  the  debt,  and  recover  contribution  from  his  co-sureties.  But  if  the  principal  be  sol- 
vent, no  contribution  can  be  enforced  in  favor  of  a  co-surety  who  Yolimtarily  discharges  a 
debt  or  Judgment  that  could  have  been  collected  from  the  principal.    Glasscock  y.  HamUton, 

(12)  The  sureties  upon  a  joint  obligation  must  be  jointly  sued  in  an  action  by  one  surety 
lor  contribution.  Bush  Y.  Bishop,  60  T.  177.  When  the  obligation  of  the  sureties  is  joint 
and  several,  the  discharge  of  one  of  them  does  not  ordinarily  release  the  others  from  pay- 
ment of  thehr  proper  proportion  of  the  claim.  Glasscock  v.  Hamilton,  62  T.  143.  See,  anfe, 
^680  0). 

(13)  Ordinarily  there  is  no  liability  for  contribution  to  a  co-surety  who  voluntarily  pays 
^e  debt  after  It  is  barred  by  limitation;  yet,  if  he  pays  it  after  judgment  on  a  suit  be^n  be- 
fore limitation  has  run,  such  payment  after  the  penod  when  the  bar,  of  the  statute  wotQd  have 
been  complete  if  the  suit  had  not  been  brought,  will  render  his  co-surety  liable  for  contribu- 
tion.   Glasscock  v.  Hamilton,  62  T.  143. 

(14)  A  suit  may  be  brought  against  several  co-sureties  for  contribution  in  any  county  in 
which  either  of  them  reside.    Bush  v.  Bishop,  60  T.  177. 

(15)  In  a  suit  between  co-sureties  for  contribution,  the  plaintiff  cannot  recover,  unless  he 
shows  that  he  has  paid  a  greater  portion  than  the  defendant  is  liable  to  pay.  Glasscock  v. 
Hamilton.  62  T.  144. 

(16)  When  one  party  has  paid  a  certain  sum  on  a  compromise  agreement,  by  which  he  was 
personally  discharged,  but  the  co-surety  was  excluded  f  rotn  the  benefit  of  the  compromise, 
ne  cannot  compel  such  co-surety  to  contribute.    Glasscock  v.  Hamilton,  62  T.  143. 

Abt.  3665.    One  surety  ma^  have  execution  agralnst  a  coHSurety, 

'When*  Should  there  be  more  than  one  surety,  and  one  or  more  of  them  has 
failed  to  pay  his  proportionate  part  of  the  judgment,  execution  may  issue, 
as  provided  in  the  preceding  article,  against  the  principal  for  the  use  of  the 
surety  who  has  paid  more  than  his  proportionate  part  for  the  whole  amount 
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paid  by  him  and  interest  thereon,  and  also  against  his  co-sureties  for  their 
propoitionate  part  of  the  excess  so  paid  by  him,  and  interest  thereon.  [Act 
Feb.  5,  1858;  7  Leg.  p.  110;  P.  D.  4788.] 

Abt.  3666.  Sheriff,  etc.,  has  same  rights  as  surety,  when.  If  a 
sheriff  or  other  officer  shall  be  compelled  to  pay  any  judgment,  or  any  part 
thereof,  by  reason  of  any  default  of  such  officer,  except  for  failing  to  pay 
over  any  money  collected,  or  for  wasting  property  levied  on,  such  sheriff  or 
other  officer  shall  be  entitled  to  have  execution  therefor  against  the  principal 
defendant  in  such  judgment  as  provided  in  the  case  of  a  surety.  [Act  Feb* 
5,  1858;  7  Leg.  p.  110;  P.  D.  4787.] 

Art.  3667.  Surety  not  to  foe  sued  alone,  unless,  etc.  No  surety 
shall  be  sued  unless  his  principal  is  joined  with  him,  or  unless  a  judgment  has 
previously  been  rendered  against  his  principal,  except  in  the  cases  provided 
for  in  article  1208. 

(1)  One  of  seTeral  joint  promissors,  not  signing  as  a  surety,  cannot  plead  that  he  Is  & 
surety  for  the  purpose  of  requiring  the  alleged  principal  to  be  jointly  or  simultaneously  sued. 
Hooks  V.  Bramlette.  1  App .  0.  C.  §  868 ;  McDonald  v.  Holt,  I  App.  C.  0.  {  1014 ;  citing  Lewis 
V.  Riggs,  9  T.  164;  Ritter  v.  Hamilton,  4  T.  325;  Enuis  v.  Crump,  6  T.  85.  See  Arte.  1257, 
1207, 1208,  ante. 

(2)  When  it  was  recited  in  the  judgment  that  the  suit  was  dismissed  as  to  a  defendant 
principal,  because  he  is  insolvent,  the  surety  cannot  complain  on  appeal  when  he  haffnotputin 
issue  the  truth  of  the  suggestion.  Hooks  v.  Bramlette,  1  App.  0.  C.  §  863;  citing  Lewis  v. 
Riggs,  9  T.  164;  VHiite  v.  I^vitt,  20  T.  704. 

Art.  8668.    Who  Is  surety  wiil|in  this  title.     The  remedy  provided 

'  for  sureties  by  this  title  extends  to  indorsers,  guarantors,  drawers  of  bills 

which  have  been  accepted,  and  every  other  suretyship,  whether  created  by 

express  contract  or  by  the  operation  of  law.     [Act  Feb.  5,  1858;  7  Leg.  p. 

110;  P.  D.  4789.] 

n)  Tlie  snreties  on  the  bond  of  an  officer  of  an  incorporated  company  for  tlie  f aithfol 
penormance  of  his  duties  as  such,  are  not  relieved  from  liability  on  account  of  the  fact  that 
the  officer  was  already  a  defaulter  when  the  bond  was  given ,  provided  the  officers  of  the  cor- 

S oration  had  no  knowledge  of  the  defalcation.    Mere  negligence  of  the  officers  in  failing  to 
etect  the  fraud,  will  not  relieve  the  securities.    Bennett  v.  S.  A.  R.  £.  B.  &  L.  Assooiauon, 
67T.72. 

(2)  The  sureties  on  the  bond  of  the  treasnrer  of  a  corporation  are  liable  for  the  subsequent 
misiappropriation  of  funds  in  his  hands  at  the  time  the  bond  was  executed.  Barry  v.  Scvew- 
man*sAs8V67T.a60. 

(3)  The  sureties  on  a  mail  contractor's  bond  to  the  United  States  are  responsible  only  to 
the  government  on  a  breach  of  the  bond;  their  obligation  as  sureties  is  »tTicti»9(imiiwri9y  and 
they  are  not  responsible  to  the  citizen  as  sureties  on  such  bond  for  a  failure  of  their  prin- 
cipal to  deliver  mail  packages,  whereby  damages  result.    McRea  v.  Williams,  58  T.  328. 

(4)  Taxes  collected  and  paid  into  the  treasury  cannot  lawfully  be  applied  to  the  discharge 
of  a  pre-existing  debt  of  the  tax  collector  on  a  former  account,  to  the  injury  of  the  sureties  of 
the  collector.    State  v.  Middleton,  57  T.  185. 

(5)  In  a  suit  against  the  sureties  of  a  defaulting  officer,  the  reports  of  the  officer  Krepriima 
fade  but  not  conclusive  evidence  against  his  sureties.  Broad  v.  City  of  Paris,  66  T.  119; 
Barry  v.  Screwman's  Ass^n,  67  T.  250.  A  check  book  used  bv  an  officer  in  his  private  business^ 
containing  stubs  showing  that  drafts  had  been  drawn  by  him  at  certain  times,  waa^admis- 
sible  for  the  purpose  of  showing  when  funds  had  been  converted  by  him.  Barry  v. 
Screwman's  Ass'n,  67  T.  250. 

(6)  A  surety  on  an  official  bond  who  secures  in  advance  from  the  principal  indemnity  and 
the  means  of  discharging  the  obligation,  holds  it  for  the  benefit  of  his  co-sureties;  but  the 
fact  that  such  indemnity  and  means  of  payment  was  secured  constitutes  no  defense  to  a  co- 
surety against  paying  the  debt  to  the  creditor,  and  if  he  be  compelled  to  pay  the  disbt  it  con* 
stitutes  no  defense  to  his  demand  for  contribution  against  a  non-paying  co-surety. 
Glasscock  v.  Hamilton,  62  T.  143. 
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INDEX. 


ACCOMMODATION  ACCEPTOB  to  be  re-  i  SURETY— continued 


iraTded  ma  a  surety,  3662  (2). 
ALTORATION    OPCONTOACT,   snrety 

discBarg^  by,  8660  (7),  (8),  (0). 
CONTRIBUTION  from  co-sureties  may  be 

demanded  by  surety,  8664  (9-16). 
EXECUTION  levied  on  property  of  principal, 

when,  8663. 
JUDGMENT  remains  in  force  for  use  of 

surety,  when,  3664. 
execution  on,  issued  for  use  of  surety, 
when,  8664. 

against  co-surety,  8665. 
UMCTATION  runs  against  surety  pasing  an 

obligation,  when,  8664  (1;. 
OFFICIAL  BONDS,  liability  of  sureties  on, 

8668  (1-6). 
SECURITIES,  benefit  of,  may  be  demanded 

by  surety,  when,  8664  and  notes. 
SHERIFF  subrogated  to  rights  of  surety, 

when,  8666. 
SUIT  must  be  brought  on  notice  by  snrety, 

3660. 
on  failure  to  bring,  surety  discharged, 


question  of  suretyship  tried  in,  how,  8662. 
SURETY  may  require  suit  to  be  brought, 
when,  8660. 
after  death  of,  obligation  enforced  how, 

8660  0). 
contract  of,  created  how,  8660  (2). 
siCTing  as  principal  may  set  up  equitable 
aefeiisei  how,  8iS60  (3  and  4). 
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discharged  by  alteration  of  contract,  8660 
(5). 

may  become  liable  from  negligence,  8660 
(6). 
discharged  by  extending  time  of  payment, 
when,  3660  (7  and  8). 

by  holding  up  execution  against  principal, 
3660(0). 
when  joint  and  several,  release  of  one  does 

not  discharge  other,  3660  (10). 
discharged  by  fa>ilnre  to  sue,  when,  3661. 
may  have   question   of  suretyship  tried,. 

when,  3662. 
cannot  require  principal  to  be  made  party 

to  suit,  when,  3662  (1). 
may  recover  costs  from  principal,  8663  (1). 
judgment  against  cannot  be  enforced  when 

principal  appeals,  8663  (2). 
pa3inff  a  judgment,  remedy  of,  8664. 
may    nave  execution    against  co-surety, 

when,  31365. 
shall  not  be  sued  alone,  unless,  etc.,  8667 

and  notes, 
who  is,  within  this  title,  3668. 
on  an  official  bond,  not  released  by  neg* 

ligence  of  the  obligee.  8668  (1). 
responsible  for  funds  in  hands  of  officer 

when  bond  was  executed,  3668  (2). 
on  mail  contractor's  bond,  liabiliQr  of,  3668 

(3). 
reports  of  officer  evidence  against,  when, 

3668  (6}. 
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TITLE  76  -  PUBLIC  BUILDINGS  AND  GROUNDS- 


Art. 

Art. 

3e69. 

Appointment  and  term  of  office  of 

3676,  §  8. 

superintendent. 

3676a. 

3670. 

Bond  and  oath. 

3671. 

Bemoval  and  liability  on  bond. 

36756. 

3672. 

His  duties. 

3678. 

Duties  pertaining  to  state  cem- 

3675c. 

3674. 

etery. 
Shall  nle  inyentory  of  property. 

3675d. 

3676. 

Certain  offices  and  buildings  ex- 

3675«. 

cepted  from  his  control. 

3676/. 

3676,  S  1. 

Proceedings  to  condemn  public 

3676. 

3676,  §  2. 

property. 
Record  of  proceedings;  proceeds 

of  sale  disposed  of,  how. 


Repealing^  clause. 

Sale  of  public  property,*whcn  and 
how  made. 

Control  of  temporary  capitol  dur- 
ing recess. 

Use  of  rooms  for  private  purposes 
prohibited. 

Authority  of  watchmen. 

General  duties  of  superintendent* 

Reports  of  superintendents. 

Sheriffs  to  have  charge  of  ooort- 
houses. 


Art.  3669.  Appointment,  etc.,  of  superintendent.  The  goyeraor 
shall  appoint  a  suitable  person  as  superintendent  of  public  buildings  and 
grounds,  who  shall  hold  his  office  for  the  term  of  two  years.  In  case  of  a  va- 
cancy in  said  office,  the  appointment  shall  be  for  the  unexpired  term.  [Act 
April  29,  1874;  14  Leg.  p.  165;  P.  D.  7234/.] 

Art.  8670.  Bond  and  oath.  Before  entering  upon  the  duties  of  his 
office  the  superintendent  of  public  buildings  and  grounds  shall  execute  a 
bond  in  the  sum  of  two  thousand  dollars,  payable  to  the  state,  with  two  or 
more  good  and  sufficient  sureties,  to  be  approved  by  the  governor,  and  condi- 
tioned for  the  faithful  discharge  of  the  duties  of  said  office.  He  shall  also 
take  and  subscribe  the  oath  of  office  prescribed  by  the  constitution,  which  oath 
and  bond  shall  be  filed  in  the  office  of  the  secretary  of  state.  [Act  April  29, 
1874;  14  Leg.  p.  165  ;  P.  D.  7234(7.] 

Art.  3671.  Removal  and  liability  on  bond.  The  superintendent 
of  public  buildings  and  grounds  may  be  removed  from  office  at  any  time  by 
the  governor  for  neglect  of  duty,  incompetency,  or  other  sufficient  cause;  and 
he  and  his  sureties  shall  be  liable  on  his  official  bond  for  all  damages  occa- 
sioned by  the  injury  or  loss  of  any  public  property  under  bis  care,  or  resulting 
from  anv  neglect  of  duty  on  his  part.  [Act  April  29, 1874;  14  Leg.  p.  165; 
P.  D.  7234f.] 

CI)  The  General  Appropriation  Act,  April  23, 1879,  16  Leg.  p.  163,  contains  the  following 
clause : 

Public  Buildings  and  Gbounds.— For  labor  upon  public  grounds  and  taking  care  of 
public  buildings,  slirubbery  within  the  enclosure,  and  for  renovating  water-closets  at  the 
north  gate  of  the  capitol  yard,  all  to  be  under  the  supervision  of  the  commissioner  of  insur- 
ance, statistics  and  history,  and  warrants  to  issue  upon  his  certificate  for  labor  performed  for 
year  ending  Feb.  29,  1880,  $600:  for  year  ending  Feb.  28, 1881.  $600.  A  like  appropriation 
was  made  for  the  years  1882, 1883,  17  Leg.  p.  90;  1884, 1885, 18  Leg  p.  122.  By  the  Acts  of 
the  19  Leg.  p.  117,  and  20  Leg.  p.  144,  appropriations  of  a  similar  character  are  made  under 
the  heading,  Superintendent  of  Public  Buildings. 

Art.  3672.    Duties  of  supeiintendent  as  to  public  bulldingrs* 

It  shall  be  the  duty  of  the  superintendeDt  to  have  and  take  charge  and  control 
of  all  public  buildings,  gr6unds  and  property  of  the  state,  which  may  not  be 
used  by  the  different  officers  of  the  state  government,  including  the  state  cem- 
etery, and  to  properly  care  for  and  protect  the  same  from  damage,  intrusion 
or  improper  uses.     [Amendment  Feb.  7,  1884;  18  Leg.  S.  S.  p.  60.] 

Art.  3673.  Duties  pertaining  to  state  cemetery.  The  superin- 
tendent shall  also  control,  superintend  and  beautify  the  grounds  of  the  state 
cemetery.  He  shall  preserve  such  grounds  and  everything  pertaining  thereto 
from  depredation  and  injury,  and  shall  pi;ocure  and  erect  at  the  head  of  each 
grave  without  a  permanent  monument  an  obelisk  of  marble  on  which  shall  be 
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engraved  the  name  of  the  deceased  therein  buried.     [Act  April  14,  1871;  12 

Leg.  p.  35;  P.  D.  5885.] 

Art.  3674.     Shall  file  inventory  of  property.    Upon  his  qualification 

the  superintendent  shall  file  in  the  office  of  the  secretary  of  state  a  true  and 

correct  inventory  of  all  public  personal  property  committed  to  his  custody, 

verified  by  his  affidavit,  and  a  like  inventory  for  all  additions  to  such  property 

during  his  term  of  office;  and  on  his  retirement  from  office  such  property 

shall  be  delivered  to  his  successor,  who  shall  receipt  for  the  same.     [Act  April 

29,  1874;' 14  Leg.  p.  165.] 

CI)  By  the  Act  April  18, 1879, 16  Leg.  p.  Ill,  provision  is  made  for  buUding  a  new  state 
Capitol,  payment  for  which  was  to  be  made  in  the  lands  set  apart  for  that  purpose  by  the  Act 
Feb.  20, 1879, 16  Leg.  p.  9,  or  out  of  the  moneys  resulthig  from  the  sale  of  said  lands.  Befer- 
eoce  is  made  to  the  acts  at  large  for  their  provisions. 

Art.  3675.    Buildingrs  under  control  of  other  officers.    The  ex- 

ecutive  mansion,  and  grounds  belonging  to  the  same,  and  the  executive  offices 
in  the  temporary  state  capitol,  and  the  rooms  therein  occupied,  severally  by 
the  secretary  of  state,  the  comptroller,  the  treasurer,  the  attorney-general, 
the  adjutant-general,  the  board  of  education,  the  land  board,  the  commissioner 
of  ]nsui*ance,  statistics  and  history,  and  state  engineer  shall  be  under  the 
charge  and  control  of  each  of  said  officers  occupying  or  nsing  the  same ;  and 
that  the  rooms  on  the  third  floor,  wherein  are  the  supreme  court  library  and 
the  rooms  used  and  occupied  as  the  offices  of  the  clerks  of  the  supreme  court 
and  the  cDurt  of  appeals,  shall  be  under  the  control  and  in  the  charge  of  the 
clerks  of  said  courts.     [Amendment  Feb.  7,  1884;  18  Leg.  S.  S.  p.  60.] 

Art.  3675,  §  1.  Proceedings  to  condemn  public  property.  The 
commissioner  of  insurance,  statistics  and  history,  the  state  treasurer  and  the 
comptroller  of  public  accounts  be  and  they  are  hereby  constituted  a  board  to 
inspect  and  condemn  for  sale,  exchange  or  destruction,  such  useless  or  injured 
property  belonging  to  or  controlled  by  either  of  the  executive  departments, 
state  institutions  or  state  boards,  as  to  the  majority  of  said  board  may  be 
deemed  proper  for  such  disposition.     [Act  July  9, 1879 ;  16  Leg.  S.  S.  p.  36.] 

Ai(T.  3675,  §  2.  Record  of  proceedings ;  proceeds  of  sale  disposed 
ofy  ho^w.  The  said  board  shall,  immediately  upon  the  taking  effect  of  this  act, 
enter  upon  the  performance  of  the  duties  herein  prescribed,  and  shall  keep  a 
record  of  all  its  proceedings,  which  shall  be  kept  and  deposited  in  the  ofBce 
of  the  comptroller  of  public  accounts ;  and  the  financial  operations  of  said 
board  shall  be  included  in  the  annual  reports  of  said  officer.  The  proceeds 
arising  from  the  sale  or  exchange  of  property  described  in  the  preceding  sec- 
tion shall  be,  by  said  board,  disposed  of  as  follows,  to-wit: 

First — All  property  acquired  by  exchange  shall  de  delivered  to  the  officer 
in  charge  of  and  used  foi^  the  benefit  of  the  department  or  institution  from 
which  the  effects  may  have  been  taken  that  were  used  in  making  the  sai^  ex- 
change. 

Second — ^AU  money  realized  from  the  sale  of  property  received  from  either 
of  the  state  institutions  or  state  boards,  shall  be  deposited  in  the  state  treasury 
to  the  credit  of  such  institution  or  board  furnishing  the  same,  and  shall  be 
deemed  a  part  of  the  fund  for  its  support,  during  the  current  fiscal  year, 
and  shall  be  subject  to  the  control  of  and  disbursement  by  such  institution  or 
board. 

Third — ^AU  money  realized  from  the  sale  of  surplus  cord-wood  or  other 
surplus  of  propeily  on  band,  purchased  by  either  house  of  the  legislature, 
and  from  property  received  frohi  any  of  the  executive  departments  of  the 
state,  shall  be  deposited  in  the  state  treasury  to  the  credit  of  the  fund  for  the 
preservation  and  improvement  of  public  buildings  and  grounds;  and  shall  be 
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used  for  the  benefit  and  pi-eservation  of  the  same  by  the  officer  haying  super- 
vision thereof,  and  subject  to  disbursement  upon  his  certificate  for  labor  per- 
formed or  material  furnished. 

Art.  3675,  §  3.  Repealing  clause.  All  laws  and  parts  of  laws  in  con- 
flict with  the  provisions  of  this  act  be  and  the  same  are  hereby  repealed* 

Art.  3675a.  Sale  of  public  property^  when  and  how  made.  All 
property  l>eloiiging  to  the  state,  situated  or  being  in  the  city  of  Austin,  or  to 
any  department,  board  or  office  of  the  state,  when  the  same  shall  become  unfit 
for  use  or  no  longer  needed,  shall  be  turned  over  to  the  said  superintendent, 
who  shall  sell  the  same  at  public  auction,  after  advertising  it  for  not  less  than 
five  days,  and  the  money  arising  therefrom,  less  the  expense  of  advertising 
and  selling  shall  be  deposited  in  the  state  treasury  to  the  credit  of  the  de- 
partment, board  or  office  from  which  it  was  obtained,  to  be  expended  by  the 
said  superintendent  for  improvements  or  repaii*s,  whenever  needed  by  the  said 
departments,  boards  or  offices,  or  for  the  state  cemetery.  The  said  superin- 
tendent shall  make  his  report  in  writing,  to  the  comptroller,  stating  articles 
received,  articles  sold,  to  whom  and  at  what  price,  and  also  a  report  showing 
how  said  funds  were  expended.  [Amendment  Feb.  7,  1884 ;  18  Leg.  S;  S. 
p.  60.] 

Art.  36756.  Control  of  temporary  capitol  during  recess.  The 
said  superintendent,  during  the  recess  of  the  legislature,  shall  have  the  charge 
and  control  of  the  balls  and  committee  rooms  of  said  temporary  capitol,  ex- 
cept as  hereinbefore  provided,  and  before  the  assembling  of  each  session  of 
the  legislature,  he  shall  prepare  the  different  rooms  for  the  uses  of  the  legis- 
lature.    [Amendment  Feb.  7,  1884;  18  Leg.  S.  S.  p.  60.] 

Art.  3675c.  Use  of  rooms  for  private  purposes  prohibited.  No 
room,  apartment  or  office  in  said  building,  shall  at  any  time  be  used  by  any 
person  as  a  bed  room  or  for  any  private  purpose  whatever ;  provided^  that 
this  section  shall  not  apply  to  the  rooms  occupied  by  the  judges  of  the  su- 
preme and  appellate  courts  and  commissioners  of  appeals,  on  the  third  floor 
of  the  temporary  capitol.     [Amendment  Feb.  7,  1884;  18  Leg.  S.  S.  p.  60.] 

Art.  3675(2.  Authority  of  watchmen.  In  and  about  the  grounds 
and  buildings  named  in  the  second  section  of  this  act,  the  watchmen  employed 
about  and  around  the  temporary  capitol  and  other  buildings  and  grounds  shall 
have  all  the  powers  and  authority  of  a  policeman  of  the  city  of  Austin;  and 
whenever,  for  the  purp«)se  of  properly  executing  the  provisions  of  this  act, 
under  the  approval  of  the  governor,  by  the  said  superintendent  there  may 
arise  a  conflict  with  any  ordinances  or  authority  granted,  or  given  under  or  by 
virtue  of  the  charter  of  the  oily  of  Austin,  then  and  in  that  event  so  much  of 
the  said  charter  as  authorizes  the  granting  of  such  ordinances  or  the  giving  of 
such  authority,  be  and  the  same  is  hereby  repealed  in  so  far  as  they  prevent 
the  said  superintendent  from  efficiently  performing  bis  duties  hereunder. 
[Act  Feb.  7,  1884;  18  Leg.  S.  S.  p.  60.] 

Art.  3675e.  General  duties  of  superfaitendent.  It  shall  be  the 
duty  of  the  said  superintendent  to  frequently  inspect  all  the  public  buildings 
and  propei*ty  of  the  state  at  the  capital,  and  at  .such  other  places  as  the  gover- 
nor may  direct;  to  act  as  advisor  to  all  state  boards  in  the  preparation  of 
specifications  and  plans  for  improvements  and  repairs  to  public  buildings  or 
property  of  the  state,  and  to  superintend  the  construction  of  said  work,  where 
the  same  is  not  otherwise  specially  provided  for  by  law.  The  said  state  boards 
and  departments  shall  notify  the  said  superintendent  of  improvements  and 
repairs  needed  for  their  respective  buildings  and  offices,  and  the  same  shall  be 
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made  under  his  direction.  He  Hhall  also  be  required  to  give  his  special  atten- 
tion to  the  effective  maintenance  of  the  state  sewers  and  their  connections,  in 
use  at  the  public  buildings,  and  to  keep  the  same  in  such  sanitary  condition  at 
all  times  as  to  prevent  the  dissemination  of  disease  therefrom,  and  to  see 
that  the  gas  and  water  pipes,  with  their  connections  and  appliances  are  main- 
tained in  working  order,  ready  at  any  time  for  immediate  use.  He  shall  also 
be  required  to  prepare  and  have  in  his  office  a  copy  of  the  plans  of  all  public 
buildings  and  improvements  thereto  under  his  charge,  showing  the  exact  loca- 
tion of  all  water,  gas  and  sewerage  pipes,  so  that  in  case  of  needed  repairs  or 
inspection,  their  position  can  be  determined  without  unnecessary  expense. 

Art.  3675/.  Reports  of  superintendent.  It  shall  be  the  duty  of 
said  superintendent  to  make  a  report  to  the  governor  on  the  first  day  of  De- 
cember next,  and  biennially  thereafter,  showing  the  manner  in  which  he  has 
discharored  his  duties,  the  improvements  and  repairs  that  have  been  made 
under  his  superintendence,  with  an  itemized  account  of  his  receipts  and  expen- 
-dilures,  and  the  condition  of  all  property  under  his  charge,  including  an  esti- 
mate of  needed  improvements,'  and  repairs  to  same.  [Act  Feb.  7,  1884;  18 
Leg.  p.  60.] 

Art.  3676.  Sheriffs  to  have  charg^e  of  eoort-hoases.  The  sher- 
iffs of  the  several  counties  shall  have  charge  and  control  of  the  court-houses  of 
tbeir  respective  counties,  subject  to  such  regulations  as  the  commissioners' 
court  may  prescribe ;  and  the  official  bonds  of  such  sheriffs  shall  extend  to 
and  include  the  faithful  performance  of  their  duties  under  this  article. 

INDEX. 


<X)ITBT  HOUSES  nnder  control  of  sheriffs, 

8676. 
PUBLIC  PROPERTY, 
proceedings  to  condemn,  8676,  §  1. 

record  <3,  how  kept,  4675,  §  2. 
proceeds  of  sale,  disposed  of  how,  8676,  {  2. 
sale  of,  when  and  how  made,  8675a. 
SHERIFFS  have  control  of  court-hooses; 

liabUity  of,  on  official  bond  for,  8676. 
SUPERINTENDENT  OP  PUBLIC  BUXLD- 
INGS,  appointment  and  term  of  office, 
8669. 
bond  and  oath  of,  8670. 

liablUty  on,  8671. 
removal  of,  8671. 


SUPERINTENDENT  OP  PUBLIC  BUILD- 
INGS—continued. 

duties  of,  8672,  8675«. 
pertaining  to  state  cemetery,  8678. 

shall  iUe  inventoir  of  property,  8674. 

certain  offices  and  buildings  not  under  con- 
trol of,  8675. 

shall  sell  public  property,  when  and  how, . 
8675a. 

reports  of.  867V'* 
TEMPORARY  CAPITAL,  control  of,  vested 
in  whom,  8675, 86756. 

use  of  rooms  in,  for  private  purposes,  pro- 
hibited, 8675c. 
WATCHMEN,  duties  and  powers  of,  8676cr. 
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Art. 
3677. 
3678. 

3678a. 

§  1. 

§  2. 

§  3. 

§  4. 

§  5. 

§  6. 

§  7. 

S  8. 

§'9. 

§10. 


Pabllo  bonded  debt  recognized. 
Laws  to  remain  in  force  antil  bonds 
are  paid. 

Bonds  of  the  state  to  be  enmyed,  etc. 
Denominations  of  the  bonds,  etc. 
Executed,  registered  and  sold,  bow. 
Proceeds  of-  bonds,  applied  how. 
Redeemed  bonds  to  be  destroyed. 
Unmatured  bonds  purchased. 
Number  and  amounts  of  bonds. 
Order   in   which  payments  shall  be 

made. 
Notice  of  redemption  of  old  bonds, 

glyen  how. 
Bonds  may  be  received  in  exchange, 

etc. 


Art. 

3678a. 

§11. 
§12. 
§13. 

§14. 
§15. 
§16. 
36786. 
§  1. 

§  2. 
3678c. 
§  1. 
§  2. 
§  3. 


Registration  of  bonds. 

School  fund  may  be  invested  in  bonds. 

Interest  on  bonds  transferred;  ooon- 

ties  paid,  how. 
Accounts  with  counties,  how  kept. 
Warrants  payable  in  bonds,  how. 
Bonds  receivable  in  payment  of  lands. 

Surplus  moneys    used    for   retiring 

bonds. 
Purchased  bonds  to  be  destroyed. 

Manuscript  bonds  authorised. 
Denominations  of  bonds,  etc. 
Executed,  registered  and  sold,  how. 


Art.  3677.  Pablio  bonded  d^bt  reoogrnized.  All  outstanding  bonda 
or  other  obligations,  issued  under  tlie  provisions  of  either  of  the  following 
named  acts  of  the  legislature,  are  hereby  recognized  as  valid  and  binding 
obligations  upon  the  state,  and  the  principal  and  interest  thereof  shall  be  paid 
in  accordance  with  the  terms  of  the  laws  under  which- they  were  respectively 
issued: 

1.  An  act  entitled  *<An  act  to  ascertain  the  amount  of,  and  adjusting  and 
funding  the  state  debt,  and  to  state  any  and  all  accounts  between  the  state 
and  individuals,"  approved  November  9,  1866.     [11  Leg.  p.  122.] 

2.  An  act  entitled  <*An  act  providing  for  the  issuance  and  sale  of  the  bonds 
of  the  state  for  the  purpose  of  meeting  the  appropriations  made  for  nutin- 
taining  ranging  companies  on  the  frontier,"  approved  August  5,  1870.  [12 
Leg.  S.  S.  p.  45.] 

3.  An  act  entitled  <^An  act  to  provide  ifor  the  payment  of  the  public  debt 
of  the  State  of  Texas,"  approved  May  2,  1871.     [12  Leg,  p.  67.] 

4.  An  act  entitled  ^<An  act  to  authorize  the  governor  to  prepare  and  issue 
bonds  to  an  amount  sufficient  to  meet  any  defieieooy  in  the  receipts  of  revenue 
for  the  years  1871  and  1872,  and  also  providing  for  the  payment  of  said 
bonds  and  interest  thereon,"  approved  May  19,  1871.     [12  Leg.  p.  106.] 

5.  An  act  entitled  *'An  act  authorizing  a  loan  to  meet  deGciencies  in  the 
revenue  of  the  state,"  approved  DeceraSBr  2,  1871.     [12  Leg.  S.  S.  p.  63.] 

6.  An  act  entitled  ^^An  act  to  authorize  the  holders  of  state  warrants  t<> 
surrender  the  same  to  the  state  treasurer  and  receive  state  bonds  in  lieu  there- 
of," approved  May  30,  1873.     [13  Leg.  p.  119.] 

7.  An  act  entitled  **An  act  to  provide  money  to  pay  the  floating  indebted- 
ness of  the  state,"  approved  March  4,  1874;  an  act  supplementary  and 
amendatory  thereof  entitled  **An  act  to  further  provide  for  the  sale  of  bonds 
to  pay  the  public  debt,"  approved  April  13,  1874;  and  an  act  supplemental 
to  the  last  named  act,  entitled  **An  act  supplemental  to  <an  act  to  fuilher 
provide  for  the  sale  of  bonds  to  pay  the  public  debt,  approved  April  13,. 
1874,'  "  approved  April  27,  1874.     [14  Leg.  pp.  14,  90,  152.] 

8.  An  act  entitled  *'An  act  granting  pensions  to  the  surviving  veterans  of 
the  revolution  which  separated  Texas  from  Mexico,  including  the  Santa  Fe 
and  Mier  prisoners ;  the  survivors  of  the  company  of  Captain  Dawson,  who 
was  massacred  near  San  Antonio  in  the  year  1842;  the  survivors  of  those 
who  were  captured  at  the  city  of  San  Antonio  in  the  fall  of  the  year  1842 
and  taken  to  the  castle  of  Perote  and  confined  therein;  and  the  survivors  of 
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Deaf  Smith's  spy  company;  and  to  provide  for  the  liquidation  and  settle- 
ment of  all  arrearages  due  said  veterans  under  an  act  of  thirteenth  of  Au«yust, 
1870,  previous  to  the  first  of  July,  1874/'  approved  April  21,  1874.  °[14 
Leg.  p.  114.] 

9.  An  act  entitled  "An  act  to  amend  an  act  entitled  *an  act  to  authorize  the 
holders  of  state  warrants  to  surrender  the  same  to  the  state  treasurer,  and  to 
receive  state  bonds  in  lieu  thereof,'  approved  May  30,  1873,"  approved  Mav 
2,  1874.     [14  Leg.  p.  207.]  ^ 

10.  An  act  entitled  **An  act  to  provide  for  the  payment  of  the  bonds  of 
the  State  of  Texas  that  will  become  due  and  that  are  retirable  in  the  years 
1876  and  1877,  and  to  make  adequate  provision  for  the  floating  indebtedness 
of  the  state,  and  to  ^lake  an  appropriation  to  carry  into  effect  the  provisions 
of  the  same,"  approved  July  6,  1876.     [15  Leg.  p.  40.] 

Art.  3678.  All  laws  to  remain  in  force  nntil  bonds  are  paid.  All 
the  provisions  of  the  several  acta  mentioned  in  the  preceding  article,  in  so  far 
as  the  same  may  affect  the  public  credit,  the  rights  of  public  creditors  there- 
under, the  payment  of  the  principal  and  interest  due  or  hereafter  accruint'  on 
any  bonds  or  obligations  issued  thereunder,  or  the  creation  and  disposition  of 
any  sinking  fund  provided  for  therein,  shall  remain  in  full  force  and  effect  as 
laws  of  this  state  until  the  principal  and  interest  of  all  bonds  or  obligations 
issued  or  accrued  under  such  act  are  fully  paid  off  and  discharged. 

Q)  Sec.  8,  Final  Htle,  provides  "that  no  law  relating  to  the  public  debt  or  the  public  credit 
shall  be  affected  by  the  repeaUng  clause  of  that  title.*' 

Abt.  3678a,  §  1.  Bonds  of  the  state  be  engrraved,  etc.  The  gov- 
ernor be,  and  he  is  hereby  authorized  and  directed,  to  have  engraved  the  liionds 
of  the  state  to  the  amount  of  three  millions  five  hundred  and  seventy-three 
thousand  dollars.    £Act  April  21,  1879;  16  Leg.  p.  120.] 

Art.  3678a,  §  2.  Denominations  of  the  bonds,  etc.  Said  bonds 
shall  be  of  three  classes,  to-wit:  First  class,  to  be  bonds  of  the  denomina- 
tion of  one  thousand  dollars  each,  payable  in  United  States  gold  coin  thirty 
yeare  from  the  first  day  of  July,  a.  d.  1879,  to  the  bearer  thereof,  and  shall 
bear  iuterast  at  the  rate  of  five  per  centum  per  annum,  payable  semi-annually 
on  the  first  day  of  January  and  on  the  first  day  of  July  of  each  year,  and  shall 
have  attached  coupons  for  each  installment  of  interest  to  become  due  thereon ; 
the  second  class  to  be  bonds  of  the  denomination  of  one  hundred  dollars  each, 
payable  to  bearer  in  gold  coin  of  the  United  States  thirty  years  from  the  first 
day  of  July,  1879,  and  shall  bear  interest  at  the  rate  of  five  per  centum  per 
annum*  payable  semi-annually  on  the  first  days  of  January  and  July  of  each 
year,  and  shall  have  coupons  attached  for  each  installment  of  interest  to  be- 
come due  thoi*eon;  and  the  third  class  shall  be  bonds  of  the  denomination  of 
five  dollars  and  of  the  denomination  often  dollars  to  be  payable  in  United  States 
gold  coin  twenty  years  from  July  1,  1879,  and  shall  bear  annual  interest  at  the 
rate  of  four  per  centum.  The  bonds  of  the  third  class  shall  be  seven  inches 
in  length  and  three  and  one-half  inches  in  width,  including  coupons  for  each 
installment  of  interest  due  thereon,  and  said  coupons  after  maturity  shall  be 
receivable  for  all  state  taxes. 

Art.  3678a,  §  3.  Execnted,  registered  and  sold,  how.  The  bonds 
issued  under  this  act  shall  be  engraved  on  the  best  quality  of  bank  note  paper 
of  convenient  size  and  shape ;  said  bonds  shall  be  signed  by  the  governor  and 
treasurer  of  the  state,  which  signatures  may  be  engraved  and  shall  be  entered 
in  a  book  of  record  to  be  kept  in  the  treasurer's  office  for  the  purpose,  in 
which  each  bond  shall  be  registered  with  its  number  and  amount,  together 
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with  the  letter  and  series  of  each ;  and  as  soon  as  said  bonds  are  signed  and  reg- 
istered as  herein  provided  for,  they  shall  be  turned  over  to  the  comptroller,  who 
shall  receipt  to  the  treasurer  therefor, [and  the  comptroller  shall  at  once  cause  to  be 
registered  in  his  office  in  a  book  to  be  kept  for  that  purpose,  the  number  and 
amount,  letter  and  series^of  each  bond  received  from  the  treasurer;  and  after 
said  bonds  or  any  part  of  them  are  so  registered  they  shall  be  sold  under  the 
direction  of  the  governor,  through  the  comptroller  of  the  state  or  such  other 
agent  as  he  may  deem  necessary,  but  no  such  agent  shall  receive  more  than 
one-fourth  of  one  per  cent,  on  the  amount  sold  by  him  for  making  any  such 
sale;  provided^  that  no  bond  sold  under  this  act  shall  be  sold  for  less  than  par 
and  accrued  interest. 

Art.  3678a,  §  4.  Proceeds  of  bonds,  applied  how.  The  proceeds 
of  three  millions  and  three  hundred  and  seventy-three  thousand  dollars  of  said 
bonds  shall  be  applied  exclusively  to  the  payment  and  retirement  of  such 
bonds  as  are  now  due  and  to  become  due  under  the  several  acts  authorizing^ 
the  issuance  of  the  same,  as  follows:  Such  bonds  as  are  now  due  or  to  be- 
come due  under  the  acts  of  November  9,  1866,  August  5,  1870,  August  13,. 
1870,  May  21,  1871,  December  2,  1871,  March  4,  1874,  April  24,  1874,  May 
2, 1874  and  July  6, 1876;  provided^  that  no  state  bonds  belonging  to  any  state 
fund  that  will  not  be  due  or  redeemable  by  the  state  prior  to  the  first  day  of 
March,  1881,  shall  be  redeemed  under  this  act;  two  hundred  thousand  dollars 
to  be  applied  to  payment  of  deficiency  as  provided  in  section  forty-nine  of 
article  3  of  the  constitution,  and  the  governor  shall  be  vested  with  the  authority 
to  carry  into  operation  the  provisions  and  intentions  of  this  act  in  such 
manner  and  upon  such  plan  as  he  may  deem  proper,  wise,  and  fgr  the  best 
interest  of  the  state. 

Abt.  8678a,  §  5.  Redeemed  bonds  to  be  destroyofl*  The  governor,, 
comptroller  and  treasurer  as  a  board  shall  be  authorized  and  required  to  cancel 
and  destroy  all  bonds  redeemed  under  this  act,  and  shall  keep  a  duplicate  list 
of  the  bonds  and  coupons  destroyed,  stating  the  number,  series  and  amount  of 
each  bond  and  coupons  so  destroyed,  and  sign  the  same,  and  one  copy  thereof 
shall  be  deposited  in  the  office  of  the  comptroller  of  public  accounts,  and  one 
in  that  of  the  secretary  of  state,  and  such  redemption  and  destruction  shall  be  ^ 
noted  by  the  custodians  of  the  registry  made  thereof  at  the  time  of  their 
issuance. 

Art.  3678a,  §  6.  Uomatnred  bonds  pnrchased.  That  in  the  event 
there  are  no  matured  bonds  of  the  state  outstanding  and  unpaid  at  any  time 
during  the  operation  of  this  act,  then  it  shall  become  the  duty  of  the  governor 
to  give  thirty  days'  notice  in  some  daily  newspaper  published  in  the  city  of 
New  York,  in  the  state  of  New  York,  and  one  published  in  the  capital  of  this 
state  and  three  other  places  in  the  state,  as  the  governor  may  select,  that  he 
will  receive  sealed  proposals  for  the  purchase,  from  the  lowest  bidder,  of  such 
amount  of  the  unmatured  bonds  of  the  state  as  the  funds  arising  from  the  sale 
of  bonds  issued  under  this  act  shall  enable  him  to  purchase;  and  the  govenior,. 
acting  in  conjunction  with  the  comptroller  and  treasurer,  is  authrirized  to  ac- 
cept such  bids  as  they  may  deem  advantageous  to  the  state,  and  enter  into  a 
contract  with  any  person  or  persons  desiring  or  offering  to  sell  said  bonds  to 
the  state,  binding  such  party  to  convey  said  bonds  upon  the  state  complying^ 
with  the  terms  of  the  bid,  and  in  no  case  shall  any  of  the  bonds  exceptins^ 
those  of  the  denomination  of  five  and  ten  dollars  issued  under  this  act,  be  sold 
for  the  purpose  of  redeeming  outstanding  bonds  not  yet  due  or  redeemable 
by  the  state  at  its  option  until  the  governor  shall  have  made  a  contract  for  the 
purchase  of  bonds  as  herein  provided ;  provided^  that  nothing  in  this  section 
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shall  prevent  the  governor  from  exchanging  the  bonds  issued  under  this  act  for 
any  outstanding  bonds  of  the  state  after  having  made  a  contract  as  required 
in  this  section,  upon  such  terms  as  he  may  deem  advantageous  to  the  state. 

Art.  3678a,  §  7.  Number  and  amounts  of  bonds.  The  bonds  to 
be  issued  under  this  act  shall  be  in  number  and  amounts  as  follows :  For  the 
sums  of  five  dollars  each  there  shall  be  engraved  bonds  to  the  amount  of  eight 
hundred  thousand  dollars ;  for  the  sums  of  ten  dollars  each  there  shall  be  en- 
graved bonds  to  the  amount  of  two  hundred  thousand  dollars ;  for  the  sums  of 
one  hundred  dollars  each  there  shall  be  engraved  bonds  to  the  amount  of  one 
million  dollars;  for  the  sums  of  one  thousand  dollars  each  there  shall  be  en- 
graved bonds  to  the  amount  of  one  million  five  hundred  and  seventy-three 
thousand  dollars,  and  on  the  sale  of  said  bonds  it  shall  be  optional  with  the 
purchaser  thereof  to  select  such  denomination  or  denominations  of  the  same 
as  he  may  desire.  The  principal  and  interest  of  the  coupon  bonds  of  the 
denominations  of  one  hundred  and  one  thousand  dollars  shall  be  payable  in 
the  city  of  New  York,  through  such  agent  or  agents  as  the  governor  may 
select,  or  at  the  treasury  of  this  state,  at  the  option  of  the  holder;  but  no 
agent  shall  receive  more  than  one-fourth  of  one  per  cent  for  paying  said  bonds 
or  interest;  but  the  registered  bonds  shall  be  payable  at  the  office  of  the 
treasurer  of  the  state. 

Abt.  3678a,  §  8.  Order  in  which  payments  shall  be  made.  The 
proceeds  arising  from  the  sale  of  bonds  under  the  provisions  of  this  act  shall 
be  applied  first  for  the  purpose  of  redeeming  and  paying  the  bonds  known  as 
the  pension  bonds,  issued  under  and  by  the  authority  of  the  act  approved  August 
13,  A.  D.  1870,  and  April  21,  1874,  and  the  pension  certificates  and  approved 
claims  issued  under  said  acts,  upon  which  bonds  would  have  been  fully  issued 
if  identification  and  demand  therefor  had  been  made ;  provided^  no  interest 
shall  be  paid  except  where  bonds  have  been  demanded,  issued  and  delivered, 
and  no  bonds  shall  issue  on  such  certificates  and  approved  claims  after  the 
passage  of  this  act ;  but  the  ceilificates  and  approved  claims  shall  be  paid  at 
their  face  value  without  interest  if  demand  is  made  therefor  by  the  persons 
entitled  thei*eto,  by  the  first  day  of  July,  a.  d.  1879. 

Art.  3678a,  §  9.  Notice  of  redemption  of  old  bonds,  etc.,  given 
how.  The  treasurer  of  the  state  is  hereby  required  to  give  notice  in  a  news- 
paper of  genei*^l  circulation  published  in  the  city  of  Austin,  in  the  State  of 
Texasy  and  in  one  published  in  the  city  of  New  York,  in  the  State  of  New 
York,  for  at  least  thirty  days  prior  to  the  day  fixed  for  redemption  and  pay- 
ment of  the  bonds  retired  by  this  act  and  named  in  section  eight,  that  the  same 
will  be  redeemed  and  retired  at  the  treasury  of  the  state,  and  the  interest  on 
all  bonds  not  presented  at  the  time  specified  in  the  notice  shall  on  that  day 
cease.  The  bonds  so  redeemed  and  retired  shall  be  destroyed  in  the  same 
manner  as  bonds  redeemed  with  the  sinking  fund,  as  provided  in  section  five 
of  this  act,  and  the  governor  shall  have  the  power  to  pay  off  with  bonds  issued 
under  this  act  any  outstanding  bonds  of  this  state  belonging  to  any  special 
state  fund  that  may  be  due  or  become  payable  at  the  option  of  the  state  be- 
fore the  first  day  of  March,  1881,  and  all  of  said  bonds  exchanged  for 
the  bonds  of  any  special  fund,  shall  be  registered  and  the  coupons  destroyed 
in  the  manner  pi*ovided  in  this  act. 

Abt.  3678a,  §  10.  Bonds  may  be  received  in  exchangrey  etc 
Should  the  legal  holder  of  any  of  the  bonds,  for  the  payment  of  which  this  act 
provides,  desire  to  take  the  bonds  authorized  to  be  issued  by  this  act  in  pay- 
ment or  exchange  for  such  bonds,  he  may  be  permitted  to  do  so;  provided^ he 
will  allow  the  current  market  value  of  said  .bonds  herein  issued,  should  the 
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same  be  above  par,  and  in  no  event  shall  the  bonds  be  so  paid  out  or  ex- 
changed at  less  than  one  hundred  cents  on  the  dollar.  Parties  holding  said 
bonds  shall  pay  the  state  the  difference  between  the  market  vakie  of  the 
securities  held  by  them,  and  the  bonds  herein  provided  for,  and  may  pay  the 
difference  in  money,  so  as  to  purchase  one  or  more  bonds  in  cases  when  the 
bonds  redeemed  are  not  for  the  same  amount  as  the  bonds  issued  in  exchange 
therefor. 

Art.  3678a,  §  11.  Registration  of  bonds.  Should  it  be  the  desire  at 
any  time  of  any  holder  of  any  bonds  of  the  denominations  of  not  less  than 
one  hundred  dollars  issued  under  this  act  to  have  said  bonds  registered  by  the 
treasurer  of  the  state,  he  may  do  so  by  application  to  the  treasurer,  who  shall, 
at  the  wish  of  the  holder,  detach  from  the  body  of  the  bond  each  and  every 
coupon  thereto  attached,  and  the  coupons  so  detached  shall  be  immediately 
destroyed  rts  provided  in  section  five  of  this  act.  The  treasurer  shall  endorse 
on  the  face  of  said  bond  the  name  of  the  holder  thereof,  and  on  its  back  he 
shall  endorse  the  date  of  registration,  together  with  its  number  of  registration 
and  the  amount  thereon  due  for  interest  on  the  day  of  registration.  The 
treasurer  shall  also  enter  of  record  in  a  well  bound  book  to  be  kept  in  his 
office  for  the  purpose,  the  number  and  series  of  said  bond  so  registered, 
together  with  the  name  of  the  holder  thereof,  the  date  of  registration  and  the 
amount  of  interest  on  said  bond,  and  when  the  bond  is  registered  and  entered 
of  record  as  required  by  this  section  the  holder  thereof  may  withdraw  the 
same,  giving  to  the  treasurer  a  receipt  therefor,  and  in  case  of  a  sale  of  said 
bond  so  registered,  by  the  person  in  whose  name  it  is  entered  of  record,  the 
transfer  to  the  same  shall  be  made  by  written  bill  of  sale  duly  authenticated 
before  some  clerk  of  a  court  of  record  in  the  state  where  said  sale  is  made, 
and  the  interest  on  said  bond  as  it  becomes  due  shall  be  paid  only  to  the  per- 
8(m  legally  owning  the  said  bond,  and  in  the  payment  of  any  installment  of 
mterest  a  .note  of  the  payment  of  the  same  shall  be  endorsed  on  the  back  of 
said  bond.  i 

Art.  3678a,  §  12.  School  fund  may  be  invested  in  bonds.  When- 
ever any  county  shall  have  any  of  the  proceeds  arising  from  the  sale  of  county 
school  lands,  the  same  may  be  invested  by  the  county  at  par  in  any  of  the 
bonds  herein  provided  for,  and  when  any  such  county  shall  pay  into  the  treas- 
ury of  the  state  any  money  arising  from  the  sale  of  such  school  lands,  the 
state  treasurer  shall  issue  and  deliver  to  such  county  a  bond  or  bonds  there- 
for, equal  in  amount  to  the  sum  or  sums  so  paid  into  the  treasury,  and  the 
treasurer  shall  endoi*se  on  said  bond  or  bonds  the  name  of  the  county  pur- 
chasing and  register  the  same  in  the  name  of  the  county  in  accordance  with 
section  eleven  of  this  act,  and  after  the  endorsement  is  made  the  said  bond  or 
bonds  shall  not  be  transferable  nor  shall  the  principal  or  interest  on  said  bond 
or  bonds  be  paid  except  to  said  county  as  provided  in  this  act.  . 

Art.  3678a,  §  13.  Interest  on  bonds  transferred ;  eonnties  paid, 
how*  The  interest  arising  on  bonds  transferred  to  counties  shall  be  paid  out 
by  the  treasurer  of  the  State  upon  presentation  to  him  of  a  receipt  or  voucher 
properly  signed  by  the  county  treasurer  of  the  county  holding  any  of  such 
bonds,  or  any  officer  or  person  authorized  by  law  to  demand,  receive  and 
receipt  for  the  same  at  any  time  after  the  said  interest  shall  become  due,  and 
the  treasurer  shall  keep  a  register  of  each  bond  issued  to  the  county  in  a  sep- 
arate register  kept  for  that  purpose  and  its  number  and  amount,  and  the  name 
of  the  county. 

Art.  3678a,  §  14.  Accounts  with  counties,  how  kept.  It  shall  be 
the  duty  of  the  treasurer  of  the  state  to  open  on  the  books  of  his  office  an 
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account  with  each  county  in  the  state  which  shall  purchase  any  of  said  bonds, 
entering  thereon  the  date  of  purchase,  amount  of  bonds  and  the  number  of 
each  bond,  also  the  interest  paid  to  each  county,  and  date  of  payment, 
together  with  any  other  entry  he  shall  find  necessary  to  a  true  exhibit  of  the 
dealings  of  the  several  counties  touching  said  bonds,  and  he  shall  also  make  to 
each  regular  session  of  the  legislature  a  full  statement  of  said  accounts. 

Art.  8078a,  §  15.  Warrants  payable  in  bonds,  how.  The  holder  of 
any  warrant  on  the  treasurer  shall  be  entitled  to  receive  at  his  option  payment 
at  not  less  than  current  value^  and  in  no  case  at  less  than  one  hundred  cents 
on  the  dollar  in  bonds  of  the  denomination  of  five  and  ten  dollars  issued  under 
this  act,  and  the  amount  of  the  warrants  so  satisfied  with  bonds,  except  the 
amounts  of  such  warrants  as  are  or  may  be  drawn  on  the  deficiency  appro- 
priation to  the  aggregate  of  two  hundred  thousand  dollars,  shall  be  reserved 
from  tho  general  revenue  and  used  in  retiring  the  outstanding  bonded  indebt- 
edness of  the  state  in  accordance  with  this  act ;  provided^  that  not  more  than 
fifty  thousand  dollars  of  said  bonds  per  month  shall  be  paid  out  on  warrants 
under  this  section. 

Art.  3678a,  §  16.  Bonds  receivable  in  payment  of  lands.  The 
bonds  created  by  and  issued  under  this  act  shall  be  received  by  the  comp- 
troller and  treasurer  in  lieu  of  money  in  payment  of  the  principal  arising  from 
any  sale  of  lands  belonging  to  the  public  free  schools,  university  or  asylums, 
and  said  bonds  when  received  shall  be  placed  to  the  credit  of  said  special 
funds. 

Art.  36785,  §  1.  Surplus  moneys  used  for  retiring^  bonds.  The 
treasurer  is  hereby  authorized  and  empowered,  with  the  advice  and  consent  of 
the  governor  and  comptroller,  to  use  such  surplus  moneys  belonging  to  the 
general  fund  as  may  at  any  time  be  in  the  treasury  in  excess  of  all  current 
appropriations  against  the  same,  and  the  further  sum  of  seventy-five  thousand 
dollars  for  the  purchase  and  retirement  of  any  of  the  outstanding  bonds  of 
the  state,  upon  such  terms  as  may  be  deemed  advantageous  to  the  state. 

Art.  36785,  §  2.  Purchased  bonds  to  be  destroyed^  etc.  All 
outstanding  bonds  purchased  under  the  provisions  of  this  act  shall  be  can- 
celled and  burnt  by  the  treasurer  in  the  presence  of  the  governor  and  comp- 
troller.    [Act  March  18,  1881;  17  Leg.  p.  51.] 

Art,  3678c,  §  1.  Manuscript  bonds  issued.  The  governor  be  and  he 
is  hereby  authorized  and  directed  to  have  issued  manuscript  bonds  of  the  State 
of  Texas  to  the  amount  of  two  hundred  thousand  dollars,  to  be  known  as 
registered  bonds.     [Act  Feb.  19,  1885;  19  Leg.  p.  12.] 

Art.  3678c,  §  2.  Denomination  of  bonds,  etc.  Said  bonds  shall  be 
of  such  denomination  as  the  governor  may  direct,  and  shall  be  redeemable  at 
the  pleasure  of  the  state,  on  or  before  the  first  day  of  January,  a.  d.  1890, 
and  shall  bear  interest  at  the  rate  of  six  per  centum  per  annum,  payable  an- 
nually at  the  state  treasury  on  the  first  day  of  July  in  each  .year;  and  it  is 
hereby  made  the  duty  of  the  governor  to  direct  payment  of  these  bonds  in 
whole  or  in  part  as  soon  as  there  is  in  the  state  treasury  unappropriated  rev- 
enue sufficient  to  pay  one  or  more  of  said  bonds. 

Art.  8678c,  §  3.  Es^ecuted,  regristered  and  sold,  how.  The  bonds 
issued  under  this  act,  the  title  of  which  and  date  of  passage  shall  be  recited 
therein,  shall  be  signed  by  the  governor  and  treasurer,  shall  be  countersigned 
by  the  comptroller,  and  shall  be  registered  in  the  office  of  the  state  treasurer ; 
and  after  said  bonds  are  so  registered,  the  governor  shall  offer  the  bonds  to  the 
board  of  education  as  an  investment  for  the  special  funds  which  are  by  law 
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authorized  to  be  invested ;  aud  if  such  bonds  shall  not  be  taken  by  the  board 
of  education  as  an  investment  for  the  special  funds,  then  such  bonds  shall  not 
be  disposed  of,  but  shall  be  destroyed  in  the  presence  of  the  governor,  treas- 
urer and  comptroller,  and  shall  have  no  more  effect  than  if  never  issued ;  and 
if  such  bonds  shall  be  so  taken  they  shall  not  be  transferred,  and  if  they  shall 
be  transferred  in  violation  of  the  provisions  of  this  law,  then  such  bonds  shall 
be  void  and  of  no  effect  as  obligations  against  the  state ;  provided^  that  the 
bonds  authorized  by  this  act  shall  not  be  so)d  for  less  than  par  and  accrued  in- 
terest. ^ 
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CH.  1.— UNIVERSITY  OF  TEXAS. 


Abt. 
3«79.     ' 
3680. 

36S1. 
3681a,  §  1. 

§2. 
§3. 

86816, §  1. 
§2. 
§3. 
§4. 
§6. 

I?: 

I  8. 


§9. 


University  funds. 

Shall  be  held  in  trust  and  in- 
vested. 

Investments  shall  continue,  etc. 

Form  of  certain  securities 
changed. 

Coupon  bonds  destroyed. 

Coupon  bonds  substituted  by 
manuscript  bonds. 

University  of  Texas  established. 

Election  for  locating,  held  when. 

Localities  put  in  nomination. 

Localiti«>s  selected,  how. 

Board  of  reeents  appointed,  how. 

Board  divioed  into  classes. 

Seal. 

Organization  of  board;  depart- 
ments of  university  established, 
etc. 

Gk>vemment  of  the  university. 


A  ST 

36816,  §  10. 


Regents  may  remove  professors,. 

etc. 
Admission  fee;  open  to  all  per* 
sons  free. 
§  12.  Treasurer. 
1 13.  First  meeting  of  the  board;  per* 

manent  organization. 
{  14.  Meetings  of  me  board ;  quorum. 
1 15.  Departments   of    the    university 
established,  etc. 
Buildings,  constructed  how. 
Furniture,  library,  etc.»  provided 
for. 

§  18.  Available  university  fund. 
§  19.  Expenditures,  how  made. 
§  20.  Sectarianism  prohibited. 
§  21.  Reports. 
§  22.  Board  of  visitors. 
§  23.  Expenses  of  board,  how  paid. 
§  24.  Repealing  clause. 


11. 


§16. 
§17. 


Art.  3679.  University  fands.  The  following  shall  constitute  a  perma- 
nent fund  for  the  University  of  Texas,  to  be  used  for  the  benefit  of  said 
university  when  it  shall  be  established  and  organized  in  accordance  with  the 
provisions  of  the  constitution  on  the  subject: 

1.  All  lands  and  other  property  heretofore  set  apart  and  appropriated  for 
the  establishment  and  maintenance  of  the  University  of  Texas  under  any 
previous  law. 

2.  Also  one  million  acres  of  the  unappropriated  public  domain  of  the  state 
set  apart  for  that  purpose  by  the  present  constitution. 

3.  All  bonds  that  have  heretofore  or  that  may  hereafter  be  purchased  with 
the  proceeds  of  the  sales  of  the  university  lands. 

4.  All  proceeds  of  the  sales  of  the  university  lands  that  are  now  or  may 
hereafter  be  placed  in  the  treasuiy  of  the  state. 

5.  In  addition  to  the  foregoing,  all  grants,  donations  and  appropriations 
that  may  be  hereafter  made,  or  that  may  be  received  from  any  other  source. 
[Const.  Art.  5,  Sees.  10-15;  Act  Feb.  11, 1858;  7  Leg.  p.  148;  P.  D.  3573.] 

Art.  3680.  Shall  be  held  in  trust  and  invested.  Such  poi-tion 
of  the  funds  specified  in  the  preceding  article  as  are  now  in  the  possession  of 
the  state,  or  that  may  hereafter  he  received,  shall  be  held  in  trust  by  the  state 
for  the  use  and  maintenance  of  said  university;  and  all  of  such  funds  as  are 
susceptible  of  investment,  and  that  have  not  heretofore  been  invested,  shall  be 
invested  for  the  benefit  of  such  university  in  the  manner  provided  in  the  con- 
stitution and  laws  on  that  subject.     [Act  Feb.  11,  1858;  7  Leg.  p.  148.] 

Art.  3681.  Investment  shall  continue,  etc.  Said  investment  shall 
continue  until  the  legislature  shall  establish  said  university,  and  for  such 
lon<rer  period  thereafter  as  the  legislature  may  determine.  [Act  Feb.  11^ 
1858;  7  Leg.  p.  148.] 

(1)  The  Art  of  Feb.  23,    1883,  p.  15,  contains  the  following: 

§  2.  The  l>onds  for  the  sum  of  one  hundred  and  thirty-four  thousand  fonr  hundred  and 
seventy-two  dollars  and  tweuty-six  cents,  dated  the  first  day  of  Januaiy,  1S67,  due  twelve^ 
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years  alter  date  and  bearing  interest  at  the  rate  of  Ave  per  cent,  per  annum  from  date,  executed 
by  the  state  to  the  university  fund,  under  the  Act  of  Nov,  12th  1866,  and  also  the  cercificate 
of  indebtedness  for  the  amount  of  ten  thousand  three  hundred  dollars  and  forty-one  cents, 
issued  by  W.  L.  Robards,  comptroller  of  public  accounts  on  the  eighth  day  of  June,  1865,  are 
declared  to  be  valid  debts  due  from  the  state  to  the  university  of  Texas,  and  the  sum  of  two 
hundred  and  tlfty-six  thousand  two  hundred  and  seventy-two  dollars  and  fifty  seven  cents 
<9256/272.57)  of  that  half  of  the  proceeds  of  the  sale  of  public  lands  not  belonging  to  the  com- 
«uon  school  fund,  shall  be  transferred  to  the  university  fund  in  payment  of  said  certificate  and 
bonds  and  the  accrued  interest  on  said  bonds  to  the  first  day  of  August,  1883,  forty-five  thou- 
sand one  hundred  and  four  dollars  and  twenty-two  cents  of  which  l>elongs  to  the  available 
university  fuud,  after  which  Said  certificate  and  bonds  shall  be  fully  discharged. 

The  first  section  of  the  article  provides  *'that  one-half  of  the  proceeds  of  the  sale  of  public 
lands  is  declared  to  constitute  a  part  of  the  common  school  fund,  and  not  subject  to  the  above 
appropriation.    Post,  Art.  3703  (1). 

Art.  3681a,  §  1.  Form  of  certain  secnrlties  changred.  The  coupon 
bonds  in  the  state  treasury  to  the  credit  of  the  university  fund,  university  land 
«ales,  the  permanent  school  fund,  the  agricultural  and  mechanical  college  fund, 
the  deaf  and  dumb  asylum  fund,  the  blind  asylum  fund  and  the  lunatic  asylum 
fund,  be  changed  into  manuscript — registered  bonds,  so  framed  as  to  include 
in  each  bond  as  large  an  amount  of  each  series,  belonging  to  each  fund,  as 
may  be  practicable  and  convenient,  to  be  executed  and  signed  by  the  governor 
^nd  treasurer  and  countersigned  by  the  comptroller,  payable  to  each  of  these 
several  funds,  bearing  the  same  rate  of  interest  and  payable  at  the  same  peri- 
ods as  set  forth  in  the  coupon  bonds;  and  that  said  bonds  so  executed,  after 
being  compared  and  found  correct  as  to  amounts  due  the  several  funds,  and  so 
certified  to  by  the  governor,  comptroller  and  treasurer,  shall  be  registered  in 
the  comptroller's  and  treasurer's  offices.  [Act  July  5;  Oct.  8,  1879;  16 
Leg.  S.  S.  p,  16.] 

Art.  3681a,  §  2.  Coupon  bonds  destroyed.  After  the  coupon  bonds 
are  so  substituted  by  the  manuscript — registered  bonds,  the  said  coupon  bonds 
shall  be  burned  by  the  comptroller  and  treasurer  in  the  presence  of  the  gov- 
ernor, and  a  list  of  the  bonds  so  destroyed  shall  be  filed  in  the  office  of  the 
comptroller  and  treasurer. 

Art.  3681a,  §  3.  Coupon  bonds  substituted  by  manuscript  bonds. 
Hereafter  whenever  coupon  bonds,  to  the  amount  of  ten  thousand  dollars, 
«hall  come  into  the  treasury  to  the  credit  of  either  of  the  funds  named  in  this 
bill,  they  shall  be  substituted  by  registered — manuscript  bonds  as  provided  for 
in  the  first  section  of  this  act,  and  the  coupon  bonds  destroyed  as  provided  in 
^section  two. 

Art.  36816,  §  1.  University  of  Texas  established.  There  shall  be 
established  in  this  state,  at  such  locality  as  may  be  determined  by  a  vote  of 
the  people,  an  institution  of  learning,  which  shall  be  called  and  known  as  the 
University  of  Texas.  The  medical  department  of  the  university  shall  be 
located,  if  so  determined  by  a  vote  of  the  people  at  a  different  point  from  the 
university  proper,  and  as  a  branch  thereof;  and  the  question  of  the  location 
of  said  department  shall  be  submitted  to  the  people  and  voted  on  sepai'ately 
from  the  propositions  for  the  location  of  the  main  university.  The  nomina- 
tions and  elections  for  the  location  of  the  medical  department  shall  be  subject 
to  the  other  provisions  of  this  act,  with  respect  to  the  time  and  manner  of 
•determining  the  location  of  the  university.  [Act  March  30;  July  1,  1881;  17 
Leg.  p.  79.] 

Art.  36816,  §  2.  Election  for  locating:,  held  wlien.  An  election 
shall  be  held  on  the  first  Tuesday  of  September,  1881,  for  the  purpose  of 
locating  the  University  of  Texas,  and  the  governor  is  hereby  authorized  and 
instructed  to  issue  his  proclamation  ordering  an  election  on  said  day  for  said 
purpose,  and  returns  of  said  election  shall  be  made  in  the  manner  prescribed 
in  the  general  election  law. 
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Art.  36815,  §  3.  liOcalities  put  in  nomination*  All  localities  put  in 
nomination  for  the  location  of  the  university  shall  be  forwarded  to  the  gov- 
ernor'at  least  forty  days  anterior  to  the  holding  of  said  election,  and  the  gov- 
ernor  shall  embmce  in  his  proclamation  ordering  said  election,  the  names  of 
said  localities ;  provided^  that  any  citizen  may  vote  for  any  locality  not  named 
in  said  proclamation. 

Art.  36816,  §  4.  liOcalities  selected,  liow.  The  locality  receiving  the 
largest  number  of  votes  shall  be  declared  elected,  and  the  university  shall  be 
established  at  such  \oc^\\t j  i  provided ,  that  the  vote  cast  for  said  locality  shall 
amount  to  one-third  of  the  votes  cast ;  but  if  no  place  shall  receive  one-third 
of  the  entire  vote  cast,  another  election  shall  be  ordered  within  ninety  days  of 
the  firat  election,  between  the  two  places  receiving  the  highest  number  of 
votes,  and  the  one  receiving  the  highest  number  at  said  second  election  shall 
be  declared  to  be  selected  by  the  people  as  the  location  of  the  University  of 
Texas. 

S.)    The  UnlyerBity  of  Texas  was  located  at  the  City  of  Austin.    The  medical  department 
e  UDiversity  was  located  at  the  City  of  Galveston. 

Art.  3()81&,  §  5.  Board  of  regrents  appointed,  how.  The  gov* 
emment  of  the  university  shall  be  vested  in  a  board  of  regents  to  consist  of 
eight  members,  selected  from  different  portions  of  the  state,  who  shall  be 
nominated  by  the  governor,  and  appointed  by  and  with  the  consent  of  the  sen- 
ate; and  should  a  vacancy  occur  by  reason  of  the  death,  resignation  or  re- 
moval of  any  of  the  regents,  or  from  any  other  cause,  at  a  time  when  the 
legislature  is  not  in  session,  the  governor  shall  have  power  to  fill  such  vacancy 
until  the  meeting  of  the  next  succeeding  legislature.  [Amendment  April  1^ 
1881 ;  17  Leg.  p.  94.] 

Abt.  36815,  §  6.  Board  diyided  into  classes.  The  board  of  regents 
shall  be  divided  into  classes,  numbered  one,  two,  three  and  four,  as  deter- 
mined by  the  board  at  their  first  meeting;  shaU  hold  their  office  two,  four,  six 
and  eight  years  respectively,  from  the  time  of  their  appointment.  From  and 
after  the  fii-st  of  January,  1883,  two  members  shall  be  appointed  af  each  ses- 
sion of  the  legislature  to  supply  the  vacancies  made  by  the  provisions  of  this 
section,  and  in  the  manner  provided  for  in  the  preceding  section,  who  shall 
hold  their  offices  for  eight  years  respectively. 

Art.  36815,  §  7.  Seal.  The  regents  appointed  pursuant  to  the  fifth  sec- 
tion of  this  act,  and  their  successors  in  office,  shall  have  the  right  of  making 
and  asing  a  common  seal  and  altering  the  same  at  pleasure. 

Art.  36815,  §  8.  Orgranization  of  board ;  departments  of  uni- 
versity establlslied*  etc.  The  regents  shall  organize  by  the  election  of  a 
president  of  the  board  of  regents,  from  their  own  number,  who  shall  hold  his 
office  during  the  pleasure  of  the  board.  They  shall  establish  the  depaitments 
of  a  first-class  university,  determine  the  officers  and  professorships,  appoint 
the  professors  (who  shall  constitute  the  faculty,  with  authority  to  elect  their 
own  chairman)  and  other  officers,  fix  their  respective  salaries,  and  to  enact 
such  by-laws,  rules  and  regulations  as  may  be  necessary  for  the  successful 
management  and  government  of  the  university;  provided^  that  the  salaries 
and  expenses  of  the  university  shall  never  exceed  the  interest  on  the  univer- 
sity fund  and  land  sales  fund,  or  ever  become  a  charge  on  the  general  revenue 
of  the  state. 

Art.  36815,  §  9.  €k>vernnient  of  the  university.  The  immediate 
government  of  the  several  departments  shall  be  intrusted  to  their  respective 
faculties,  subject  to  joint  supervision  of  the  whole  faculty,  but  the  regents 
shall  have  power  to  regulate  the  courses  of  instruction,  and  prescribe,  by  and 
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with  the  advice  of  the  professors,  the  books  and  authorities  used  in  the  several 
departments,  and  to  confer  such  degrees  and  to  grant  such  diplomas  as  are 
usually  conferred  and  gnmtcd  by  universities. 

Art.  36816,  §  10.  Regrents  may  remove  professors,  etc.  The 
regents  shall  have  power  to  remove  any  professor,  tutor  or  other  officer  con- 
nected with  the  institution,  when,  in  their  judgment,  the  interest  of  the  uni- 
versity shall  require  it. 

Art.  36816,  §  11.  Admission  fee ;  open  to  all  persons  free.  The 
fee  of  admission  to  the  university  shall  never  exceed  thirty  dollars,  and  it 
shall  be  open  to  all  persons  in  the  state  who  may  wish  to  avail  themselves  of 
its  advantages,  and  to  male  and  female  on  equal  terms,  without  charge  for 
tuition,  under  the  regulations  prescribed  by  the  regents,  and  all  others  under 
Buch  regulations  as  the  board  of  regents  may  prescribe. 

Art.  36816,  §  12.  Treasurer.  The  treasurer  of  the  state  shall  be  the 
treasurer  of  the  university. 

Art.  36816,  §  13.  First  meetings  of  the  board ;  permanent  or- 
ganization. It  shall  be  the  duty  of  the  governor,  within  thirty  days  after 
the  location  of  the  university  shall  have  been  determined,  to  convene  the 
board  of  regents  at  the  city  of  Austin  for  the  following  purposes: 

Fir^t — To  effect  the  permanent  organization  of  said  board. 

Second — ^To  adopt  such  regulations  as  they  may  deem  proper  for  their 
government. 

Art.  36816,  §  14.  Meeting^s  of  the  board;  quorom.  Meetings  of 
the  board  shall  be  called  in  such  manner  and  at  such  place  as  the  regents  may 
prescribe,  and  a  majority  of  them  so  assembled  shall  constitute  a  quorum  for 
the  transaction  of  business,  and  a  less  number  may  adjourn  from  time  to 
time. 

Art.  36816,  §  15.  Departments  of  the  university  established,  etc. 
It  shall  be  the  duty  of  the  board  of  regents,  after  the  organization  of  the 
board  of  regents,  to  meet  at  the  place  chosen  for  the  university  for  the  fol- 
lowing purposes: 

First. — To  establish  the  departments  of  the  university. 

Second. — ^To  define  the  general  plan  of  the  university  buildings. 

Third. — To  advertise  for  plans  and  specifications  of  the  same. 

Fourth. — ^To  take  such  action  as  may  be  deemed  advisable  for  the  creation 
of  profes8orshi[)s  and  the  election  of  professors. 

Fifth. — ^To  take  such  other  action  as  may  be  deemed  necessary  for  perfect- 
ing the  organization  of  the  university. 

Art.  36816,  §  16.  Buildings  eonstmeted,  how.  After  the  plan  and 
specifications  of  the  building  shall  have  been  adopted,  it  shall  be  the  duty  of 
the  board  of  regents  to  advertise  for  bids  for  the  construction  of  the  same, 
m\d  to  proceed  as  soon  as  practicable  to  the  erection  of  the  same.  The  build- 
ings to  be  substantial  and  handsome,  but  not  loaded  with  useless  and  expen- 
sive ornamentation;  provided^  that  the  cost  of  the  buildings  shall  not  exceed 
one  hundred  and  fifty  thousand  ($150,000)  dollars;  and^  provided  further^ 
that  said  building  shall  be  so  constructed  as  to  admit  of  additions  thereto, 
without  marring  the  harmony  of  the  architecture. 

Art.  36816,  §  17.  Fomiture,  library,  etc.,  provided  for.  The  re- 
gents are  empowered,  and  it  shall  be  their  duty  to  purchase  the  necessary 
furniture,  library,  apparatus,  museum  and  other  appliances;  provided^  that 
the  amount  expended  for  said  purposes  shall  not  exceed  foity  thousand 
•dollai*8. 
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Art.  36816,  §  *18.  Available  university  fund.  The  regents  shall 
have  authority  to  expend  the  interest  which  has  heretofore  accrued,  and  may 
hereafter  accrue,  on  the  permanent  university  fund,  for  the  purposes  herein 
specified,  and  for  the  maintenance  of  the  branches  of  the  university;  and  the 
said  interest  is  hereby  appropriated  for  this  purpose. 

Art.  36816,  §  19.  Expenditures,  how  made.  All  expenditures  shall 
be  made  by  the  order  of  the  board  of  regents,  and  the  same  shall  be  paid  on 
wari'ants  of  the  comptroller,  based  on  vouchers  approved  by  the  president  and 
countersigned  by  the  secretary. 

Art.  36816,  §  20.  Sectarianism  prohibited.  No  religious  qualifica- 
tion shall  be  required  for  admission  to  any  office  or  privilege  in  the  university ; 
nor  shall  any  course  of  instruction  of  a  sectarian  character  be  taught  therein. 

Akt.  36816,  §  21.  Reports.  The  board  of  regents  shall  report  to  Ae 
board  of  education  annually,  and  to  each  regular  session  of  the  legislature,  the 
condition  of  the  university,  setting  forth  the  receipts  and  disbursements,  the 
number  and  salaiy  of  the  faculty,  the  number  of  students,  classified  in  grades 
and  departments,  the  expenses  of  each  year,  itemized,  and  the  proceedings  of 
the  board  and  faculty  fully  stated. 

Art.  36816,  §  22.  Board  of  visitors.  There  shall  be  appointed  by  the 
legislature,  at  each  regular  session,  a  board  of  visitors,  who  shall  attend  the 
annual  examinations  of  the  university  and  its  branches,  and  report  to  the 
legislature  thereon. 

Abt.  36816,  §  23.  Expenses  of  board,  hotvpaid.  The  reasonable  ex- 
penses incurred  by  the  board  of  regency  and  visitation,  in  the  discharge  of 
their  duties,  shall  be  paid  from  the  available  university  fund. 

AsT.  36816,  §  24.  Bepealingr  clause.  All  laws  and  parts  of  laws  ia 
conflict  with  this  act  be.  and  the  same  are  hereby  repealed. 
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CH.  2.  — AGRICULTURAL  AND  MECHANICAi;.  COLLEGE. 
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3680. 

3691. 


3692a. 
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3694. 
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Board  of  directors. 

Appointment  of  directors;  term  of 
office. 

Vacancy,  bow  filled. 

President  to  be  elected;  board  con« 
vened,  how, 

Secretary  to  be  elected,  and  his  daties. 

Expenses  of  directors,  paid  how. 

Pav  shall  not  exceed  one  hundred 
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Pay  of  secretary. 
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etc. 
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appointment  of,  etc. 

Board  shall  appoint  president,  profes- 
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3695. 
3696. 


By-laws,  etc.,  shall  be  printed. 

Perpetual  fund. 
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Duty  of  state  board  of  education. 
Money,  how  drawn  and  for  what 
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Duty  of  comptroller  to  issue  war- 
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Powers  and  duties   of  board  of 
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3702a,  §  1.  Normal  school  for  colored  teachers 
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3699. 

3700. 
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Art.  8682.    Made  a  branch  of  the  University  of  Texas*    The  Ag- 

ricultui*al  and  Mechanical  College  of  Texas,  established  by  an  act  of  the  leg- 
islature passed  April  17,  1871,  located  iu  the  county  of  Bi*azos,  and  by  the 
constitution  made  and  constituted  a  branch  of  the  University  of  Texas,  for  in- 
struction in  agriculture,  the 'mechanical  arts  and  the  natural  science  connected 
therewith,  shall  be  managed  and  controlled  as  herein  provided.  [Const.  Art. 
7,  Sec.  13;  12  U.  S.  Stat.  p.  503;  14  lb.  p.  203;  Act  March  9,  1875;  14 
Leg.  S.  S.p.  72;  P.  D.  5693.] 

Abt.  3683.  lieadinsr  objects  of  the  collie*  The  leading  object  of 
this  college  shall  be,  without  excluding  other  scientific  and  classical  studies, 
and  including  military  tactics,  to  teach  such  branches  of  learning  as  are  re- 
lated to  agriculture  and  the  mechanical  arts,  in  such  manner  as  the  legislature 
may  prescribe,  in  order  to  promote  the  liberal  and  practical  education  of  the 
industrial  classes  in  the  several  pursuits  and  professions  in  life.  [12  U.  S* 
Stat.  p.  503;  Act  Cong.  July  2,  1862;   §  4.] 

Art.  3684.  Board  of  directors.  The  board  of  directors  of  said 
college,  shall  consist  of  five  members.  [Amendment  March  30,  1881;  17 
Leg.  p.  75.] 

Art.  3685.  Appointment  of  directors ;  term  of  office*  The  di- 
rectors provided  for  in  the  preceding  article  shall  he  appointed  by  the  gov- 
ernor, to  be  selected  from  different  sections  of  the  state*,  and  shall  hold  office 
for  sixycnrs  or  during  good  behavior,  and  until  their  successors  are  qualified. 
[Amendment  March  30,  1881 ;   17  Leg.  p.  75.] 

Art.  3686.  Vacancy,  how  filled.  Should  a  vacancy  occur  in  the  said 
board  by  the  death,  resignation  or  otherwise  of  any  one  of  the  dii'ectors  so 
elected,  the  governor  shall  fi*  the  same  by  appointment,  which  shall  continue 
until  the  next  general  election.     [Act  March    9,  1875;  14  Leg.  S.  S.  p.  72.] 

Art.  3687.  President  to  be  elected;  board  convened,  how« 
The  governor  shall  be  authorized  to  call  said  board  together  after  their  ap- 
pointment, and  said  boai-d  shall,  at  their  first  meeting,  elect  from  their  num- 
ber a  president  of  the  board,  who  shall  thereafter  be  authorized  to  call  said 
board  together  for  the  transaction  of  busmess  whenever  he  deems  it  expedient, 
and  a  majority  of  said  board  shall  constitute  a  quorum  for  the  transaction  of 
business.     [Amendment  March  30,  1881;  17  Leg.  p.  75.] 
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Art.  3688.  Secretary  and  his  duty.  The  said  board  of  directors 
'  shall  elect  a  secretary,  whose  duty  it  shall  be  to  keep  in  a  well-bound  book  all 
the  proceedings  of  said  board.  [Act  March  9,  1875  j  14  Leg.  S.  S.  p.  72.] 
Art.  3689.  Expenses  of  directors  paid,  how.  Each  of  said  direc- 
tors shall  receive  their  actual  expenses  incurred  in  attending  the  meetings  of 
the  board,  to  be  paid  out  of  the  interest  of  the  university  fund,  on  accounts 
certified  by  them  respectively  to  be  correct,  and  approved  by  the  governor. 
[Ameudment  March  30,  1881;  17  Leg.  p.  75.] 

Art.  3690.  Pay  shall  not  exceed.  The  daily  pay  of  the  directors,  as 
provided  for  in  the  preceding  article,  shall  in  no  case  exceed  one  hundred  dol- 
lars per  annum. 

Art.  3691.  Pay  of  secretary.  The  secretary  of  the  board  shall  receive 
such  compensation  as  the  board  may  allow,  but  it  shall  in  no  event  exceed  the 
sum  of  five  hundred  dollars  per  annum.  [Act  March  9,  1875;  14  Leg.  S.  S. 
p.  72.] 

Art.  3692.  Director  to  be  notified  of  appointment,  etc.  The 
secretary  of  state  shall  forward  a  certificate  to  each  director  within  ten  days 
after  his  appointment  notifying  him  of  the  fact  of  such  appointment,  and 
should  any  director  so  appointed  and  notified,  fail  for  ten  days  to  give  notice 
to  the  governor  of  his  acceptance,  his  appointment  shall  be  deemed  void,  and 
his  place  filled  as  in  case  of  vacancy.  [Amendment  March  30,  1881 ;  17  Leg. 
p.  75.] 

Art.  3692a.  Students  instructed  free  of  charge ;  appointment 
ofy  etc.  There  shall  be  maintained  and  instructed  at  said  college  annually, 
free  of  charge  to  them,  three  students  from  each  senatorial  district  in  this 
state,  one  of  whom  shall  be  appointed  by  the  senator  of  such  district,  and 
the  other  two  by  the  representatives  thereof.  One-half  of  said  students  so 
appointed  shall  be  compelled  to  take  an  agricultural,  and  the  other  half  a 
mechanical  course  of  study,  to  be  assigned  thereto  by  the  president  of  said 
college;  and  in  order  to  pay  their  expenses  the  comptroller,  on  proper 
vouchers  being  filed  in  his  office  by  the  directors,  is  authorized  to  draw  his 
warrant  on  the  state  treasurer,  against  any  appropriation  made  for  that  pur- 
pose. All  laws  and  parts  of  laws  in  conflict  with  the  foregoing  amendments 
are  hereby  repealed.     [Amendment  March  30,  1881 ;  17  Leg.  p.  75.] 

Art.  3693.  Board  shall  appoint  president,  professors,  etc.  The 
board  of  directors  shall,  when  necessary,  appoint  the  president  and  professors 
of  the  college  and  such  other  officers  as  <from  time  to  time  they  may  think 
proper  to  keep  the  college  in  successful  operation,  and  may,  from  time  to 
time,  abolish  any  office  that  is  in  their  judgment  unnecessary^  [Act  March 
9,1875;   14  Leg.  S.  S.  p.  r2.] 

Art.  3694.  May  make  by-laws,  etc.  Said  board  shall  also,  from  time 
to  time,  make  such  by-laws,  rules  and  regulations  for  the  government  of  said 
college  as  they  may  deem  meet  and  proper  for  that  purpose,  and  shall  reg- 
ulate the  course  of  study,  the  rates  of  tuition,  the  manner  of  performing 
labor,  and  the  kind  of  labor  to  be  performed  by  the  students  of  said  college, 
and  shall  also  prescribe  the  course  of  discipline  necessary  to  enforce  the  faith- 
ful discharge  of  the  duties  of  the  professors,  officers  and  students.  [Act 
Mai-ch  9,  1875  ;  14  Leg.  S.  S.  p.  72.] 

Art.  3695.  By-laws,  etc.,  shall  be  printed.  It  shall  be  the  duty  of 
the  board  to  have  printed  for  the  benefit  of  the  people  of  the  state  and  officers 
and  students  of  the  said  college,  such  by-laws,  rules  and  regulations  as  they 
are  authorized  by  the  preceding  article  to  prescribe.  [Act  March  9,  1875; 
14Leg.  S.  S.  p.  72.] 
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Art.  3696.  Perpetual  fund.  The  money  arising  from  the  sale  of  the 
one  hundred  and  eighty  thousand  acres  of  land,  donated  to  this  state  by  the 
United  States  under  the  provisions  of  an  act  of  congress  passed  on  the  sec- 
ond day  of  July,  1862,  and  an  amended  act  of  congress  of  July  23,  1866, 
shall  constitute  a  perpetual  fund,  under  the  conditions  and  restrictions  im- 
posed by  the  above  recited  acts,  for  the  benefit  of  said  college,  and  the  invest- 
ment of  the  same,  heretofore  made  in  the  bonds  of  the  state,  shall  continue 
until  the  legislature  shall  by  law  direct  it  to  be  invested  otherwise  in  further- 
ance of  the  interests  of  said  college  and  in  accordance  with  the  terms  on  which 
it  was  received.  [12  \j\  S.  Stat.  p.  603;  14  U.  S.  Stat.  p.  203  ;  Act  March 
9,1875;  14  Leg.  S.  S.  p.  72;  P.  D.  6793.] 

Art.  3697.  Accrued  interest  on  bonds,  how  invested.  The  in- 
terest heretofore  collected  by  the  state  board  of  education  in  accordance  with 
the  provisions  of  the  act  of  August  21,  1876,  due  at  the  end  of  the  fiscal  year 
of  1876,  on  the  bonds  belonging  to  said  Agricultural  and  Mechanical  College 
and  invested  in  six  per  Cent,  state  bonds,  shall  also  constitute  a  part  of  the  per- 
petual fund  of  said  college  until  the  legislature  shall  otherwise  provide.  [Act 
August  21,  1876;  15  Leg.  p.  283.] 

Art.  3698.  Duty  of  state  board  of  education.  It  shall  be  the  duty 
of  the  state  board  of  education  to  collect  the  semi-annual  interest  on  the 
bonds  mentioned  in  the  two  preceding  articles  as  the  same  becomes  due,  and 
place  the  same  in  the  treasury  of  the  state  to  the  credit  of  said  college  fund. 
[Const.  Art.  7,  Sec.  8;  Acts  August  21,  1876;  15  Leg.  p.  283;  March  9, 
1875;  14Leg.  S.  S.  p.  72.] 

Art.  3699.  Money,  how  drawn  from  the  treasury,  and  for 
w^hat  purpose*  The  interest  on  the  bonds  which  were  purchased  with  the 
proceeds  of  the  said  land  scrip,  and  also  the  interest  on  the  bonds  in  which 
the  accrued  interest  of  said  bonds  was  invested,  as  heretofore  set  out  in  this 
chapter,  is  set  apart  exclusively  for  the  use  of  said  college,  and  shall  be  drawn 
from  the  treasury  by  the  board  of  directors  on  vouchers  audited  by  said 
board,  or  approved  by  the  governor  and  attested  by  thesecretary  of  the  board. 
[Act  March  9,  1875;   14  Leg.  S.  S.  p.  72.] 

Art.  3700.  Duty  of  comptroller  to  issue  warrant,  when«  On 
such  vouchers  being  filed  with  the  comptroller,  it  shall  be  his  duty  to  dmw  his 
warrant  on  the  state  treasurer  for  the  same  from  time  to  time  as  the  same 
may  be  needed  to  pay  the  directors,  professors  and  officers  of  the  college. 
[Act  March  9,  1875;  14  Leg.  S.  S.  p.  72.] 

Art.  3701.  Collegre  for  colored  youths.  The  Agricultural  and  Me- 
chanical College  for  the  benefit  of  colored  youths,  located  in  Waller  county, 
as  established  by  an  act  of  the  legislature,  approved  August  14, 1876,  shall  be 
under  the  supervision  and  control  of  the  board  of  directors  of  the  Agricul- 
tural and  Mechanical  College  located  in  Brazos  county,  and  established  by  an 
act  of  the  legislature  passed  April  17,  1871.  [Act  Aug.  14,  1876;  15  L^. 
p.  136.] 

Art.  3702.    Powers  and  duties  of  tiie  board  of  directors.    The 

said  board  of  directoi*s  shall  in  all  respects  have  the  same  powers  and  perform 
the  i^me  duties  in  reference  to  the  college  named  in  the  preceding  article  as 
they  are  clothed  with  in  reference  to  the  Agricultural  and  Mechanical  College 
located  in  Brazos  county.     [Const.  Art  7,  §  14.] 

Abt.  3702a,  §  1.  Normal  school  for  colored  teachers  established. 
There  shall  be  established  at  Prairie  View  (formerly  called  Alta  Vista),  io 
Waller  county,  in  this  state,  a  normal  school  for  the  preparation  and  training 
of  colored  teachers.     [Act  April  19;  July  24,  1879;  16  Leg.  p.  181.] 
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Art.  3702a,  §  2.  Normal  school ;  orgranization.  The  board  of  di- 
rector of  the  Agricultural  and  Mechanical  College  of  Texas  are  hereby 
authorized  and  required  to  organize  said  school  as  soon  as  practicable,  so  as  to 
admit  one  student  from  each  senatorial  district  in  this  state,  and  at  the  least 
three  students  from  the  state  at  large,  to  be  taken  from  the  colored  popula- 
tion of  this  state,  and  be  not  less  than  sixteen  years  of  age  at  the  time  of 
their  admission.  Said  board  shall  appoint  a  principal  teacher  and  such  as- 
sistant teacher  or  teachers  of  said  school  and  other  officers  as  may  be  neces- 
sary for  said  school,  and  shall  make  such  by-laws,  rules  and  regulations  for 
its  government  as  they  may  deem  proper,  and  shall  regulate  the  course  of 
study  and  the  manner  of  performing  labor  and  the  kind  of  labor  to  be  per- 
formed by  the  students,  and  shall  provide  for  the  board;  lodging  and  instruc- 
tion of  the  students  without  pecuniary  charge  to  said  students,  and  shall  reg- 
ulate the  course  of  discipline  necessary  to  enforce  the  faithful  discharge  of  the 
duties  of  all  officers,  teachers,  students  and  employes  of  said  school,  and 
shall  have  the  same  printed  and  circulated  for  the  benefit  of  the  people  of  the 
state,  of  the  officers  and  students  of  said  school. 

Art.  3702a,  §  3.  Students ;  obligration  required  of.  The  board  of 
directors  may  provide  for  receiving  such  a  number  of  female  students,  and 
such  a  number  of  male  students,  as  in  the  judgment  of  said  board  the  school 
can  best  accommodate;  and  shall  require  all  students  admitted  to  said  school 
to  sign  a  written  obligation  (in  a  proper  book  kept  for  that  purpose)  binding 
said  student  to  teach  in  the  public  free  schools  for  the  colored  children  of  their 
respective  districts  at  least  one  year  next  after  their  discharge  from  the  nor- 
mal school,  and  as  much  longer  than  one  year  as  the  time  of  their  connection 
with  said  normal  school  shall  exceed  one  year;  for  which  teaching  said  dis- 
charged students  shall  receive  the  same  rate  of  compensation  allowed  other 
teachers  of  such  schools. 

Art.  3702a,  §  4.  Appropriation.  It  shall  be  the  duty  of  the  comptrol- 
ler of  public  accounts  annually  to  set  apart  out  of  the  interest  accruing  from 
the  university  fund,  appropriated  for  the  support  of  public  free  schools,  the 
sum  of  six  thousand  dollars,  for  the  support  of  said  normal  school,  and  place 
said  sum  to  the  credit  of  said  normal  school,  and  the  same  may  be  drawn  by 
the  board  of  directors  on  vouchers  audited  by  the  board  or  approved  by  the 
governor  and  attested  by  the  secretary ;  and  on  filing  such  vouchers  the  comp- 
troller shall  draw  his  warrant  on  the  state  treasury  for  the  same  from  time  to 
time  as  the  same  may  be  needed. 

Art.  3702a,  §  5.  Certificates  of  qualification  as  teachers.  The 
board  shall  make  rules  by  which  students  can  obtain  certificates  of  qualifica- 
tioD  as  teachers  that  will  entitle  them  to  teach  without  other  or  further  ex- 
amination. 

Art.  3702&.  Agrrionltural  experiment  stations ;  assent  to  estab- 
lishment of.  Whereas  the  congress  of  the  United  States,  by  an  act  ap- 
proved March  2,  a.  d.  1887,  and  entitled  <<An  act  to  establish  agricultural 
experiment  stations  in  connection  with  colleges  *  established  in  the  several 
states  under  the  pi*ovisions  of  ao  act  approved  July  second,  eighteen  hundred 
and  sixty-two,  and  of  the  acts  supplementaiy  thereto,"  has  granted  to  each  of 
the  states  and  territories  of  the  United  States  an  appropriation  of  fifteen 
thousand  dollars  for  the  purposes  indicated  in  the  title  of*  said  act,  and  fully 
set  forth  in  the  body  thereof;  and  whereas  said  act  in  section  9  thereof  pro- 
vides that  the  grants  of  money  therein  authorized  are  made  subject  to  the  leg- 
islative assent  of  the  several  states  and  territories  to  the  purposes  of  said 
fprants ;  therefore,  the  State  of  Texas  does  hereby  assent  to  the  purposes  of 
said  grant.     [Act  April  2;  July  4,  1887;  20  Leg.  p.  112.] 
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CH.  2a.— NORMAL  SCHOOL. 


Art. 
3702c 


1 1.  State  normal  school  established. 
§  2.  (government  and  discipline. 
I  3.  Students  admitted  free  of  charg^e. 
§  4.  Students,  obligation  required  of. 
§  5.  Pay  students  admitted;  teachers 
appointed. 


Art. 

3702c,  §  6.  Local  board  of  directors,  powers 
and  salary  of. 
§  7.  Appropriation    for     support    of 
school. 
3702d,  §  1.  Austin  College  accepted,  etc. 

$  2.  Institute  opeued  for  students,  etc» 


Art.  3702c,  §  1.  State  normal  dchool  established.  There  sbair 
be  established  in  this  state,  a  normal  school,  to  be  kuown  as  the  <<Sam  Houston 
Normal  Institute/'  in  honor  of  Gen.  Sam  Houston,  the  father  of  Texas  ;  and 
said  institute  shall  belocated  at  the  college  formerly  known  as  the  <<  Austin  Col* 
lege,"  at  Huntsville,  in  Walker  county;  provided^  that  the  citizens  of  Hunts- 
ville,  shall,  within  sixty  days  from  the  passage  of  this  act,  convey  to  the  state 
for  the  purposes  of  said  school  a  valid  title  to  said  Austin  College,  and  the 
grounds  belonging  thereto;  said  conveyance  to  be  approved  by  the  governor 
and  attorney-general.     [Act  April  21,  July  24,  1879;  16  Leg.  p.  182.] 

Art.  3702c,  §  2.  Government  and  discipline.  The  board  of  educa- 
tion shall  have  possession  and  charge  of  said  institute  on  the  state's  receivings 
a  conveyance  of  the  same,  and  pn  or  before  the  first  day  of  September 
next  said  board  shall  put  into  operation  l^normal  school,  which  shall  be  con- 
ducted in  a  first-class  manner,  and  under  such  rules  and  regulations,  as  to  the- 
government  and  discipline  thereof,  as  may  be  prescribed  by  said  board. 

Art.  3702c,  §  3.  Students  admitted  free  of  eharge.  Not  less 
than  two  students  from  each  senatorial  district,  and  six  from  the  state  at  large,, 
shall  be  received  in  said  institute,  as  state  students,  who  shall  receive  tuition,, 
board  and  lodging  free,  to  the  extent  of  the  appropriation  that  may  be  made,, 
but  in  no  case  shall  the  current  expenses  of  the  institute  exceed  the  sum  or 
sums  appropriated.  The  board  of  education  shall  make  all  necessary  rules  and 
regulations  for  the  admission  of  students,  and  the  manner  of  their  appoint- 
ment or  selection.  No  student  shall  be  received  who  is  not  a  resident  of  this- 
state,  and  at  least  of  the  age  of  sixteen  years,  and  of  good  moral  character. 

Art.  3702c,  §  4.  Students,  obligrations  required  of.  All  students 
attending  said  institute  at  expense  of  the  state,  as  provided  in  the  foregoing^ 
section,  shall  sign  a  written  obligation,  in  a  book,  to  be  kept  at  the  institute 
for  that  purpose,  binding  said  students  to  teach  in  the  public  free  schools  of 
their  respective  districts  at  least  one  year  next  after  their  discharge  from  the 
normal  school,  and  as  much  longer  than  one  year  as  the  time  of  their  attend- 
ai)ce  at  said  school  shall  exceed  one  year;  for  which  teaching  said  student 
shall  receive  the  same  compensation  allowed  other  teachers  of  said  schools,  and 
said  board  of  education  shall  make  rules  by  which  students  may  receive  certificates 
of  qualification  as  teachers  authorizing  them  to  teach  without  further  examin- 
ation. 

Art.  3702c,  §  5.  Pay  students  admittc^d ;  teachers  appointed^ 
The  board  of  education  may  authorize  other  students  to  be  admitted  into  said 
institute,  who  shall  be  required  to  pay  tuition,  in  whole  or  in  part,  as  may  be 
prescribed  by  the  board.  Said  board  shall  appoint  the  teachers  of  said  insti- 
tute and  fix  their  salaries,  not  to  exceed  two  thousand  dollars  for  the  principal 
and  fifteen  hundred  dollars  for  assistants. 

Art.  3702c,  §  6.  liocal  board  of  directors,  powers  and  salary  of. 
The  board  of  education  shall  appoint  a  local  board  of  three  directors,  who 
shall  hold  frequent  meetings  at  the  institute,  have  general  supervision  of  the 
buildings  and  grounds,  and  shall  perform  such  other  duties  pertaining  to  the- 
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institute,  and  make  such  reports  to  the  board  of  education  as  ^aid  board  may 
require.  Said  directors  shall  each  receive  an  annual  salary,  not  to  exceed  one 
hundred  dollars,  to  be  paid  out  of  the  fund  hereinafter  appropriated. 

Art.  3702c,  §  7.  Appropriation  for  sapport  of  school.  It  shall 
be  the  duty  of  the  comptroller  of  public  accounts,  annually,  to  set  apart,  out 
of  the  available  free  school  fund,  the  sum  of  fourteen  thousand  dollars  for  the 
support  of  said  normal  school,  and  place  the  same  to  its  credit,  and  which 
may  be  drawn  upon  by  the  board  of  education,  for  the  current  expenses  of 
said  school,  on  vouchers  audited  by  said  board  or  approved  by  the  governor 
and  attested  by  the  secretary ;  and  on  filing  said  vouchers  the  comijtroUer  shall 
draw  his  warrant  on  the  state  treasurer  for  the  same.  The  board  of  education 
is  authorized  to  receive  from  the  agent  of  the  trustees  of  the  Peabody  educa- 
tion fund  such  sum  as  he  may  tender  for  the  aid  of  said  institute,  and  shall 
disburse  the  same  in  such  manner  as  will  best  subserve  the  interests  of  said 
institute. 

Art.  3702(1.  Austin  Gollege  accepted,  etc.  Whereas,  The  citizens 
of  Huntsville,  Walker  county,  have  tendered  to  the  state  a  warrantee  title  to 
the  buildings  and  grounds  lately  known  as  <<Austin  College,"  located  at 
Huntsville,  at  which  place  the  ^<Sam  Houston  Normal  Institute"  has  been 
established  by  the  fore-recited  act,  but  the  chain  of  title  is  not  perfect  so  as  to 
vest  a  clearly  legal  title  in  the  state,  and  further  time  is  required  to  formally 
perfect  the  title ;  and. 

Whereas,  the  said  citizens  have  paid  the  purchase  money  due  on  said  build- 
ings and  grounds,  and  have  been  placed  in  possession  of  the  same  and  are 
de^^irous  of  delivering  possession  of  the  same  in  good  repair  to  the  state  for  the 
establishment  of  said  institute,  and  propose  to  guarantee  to  the  state  a  perfect 
title  to  the  same;  and. 

Whereas,  it  is  important  that  said  institute  be  opened  at  the  earliest  day 
practicable,  which  creates  an  emergency  for  the  immediate  passage  and  taking 
effect  of  this  act ;  therefore,  £e  it  enactedj  etc. 

Art.  3702(7,  §  1.  The  state  board  of  education  is  authorized  and  required 
to  accept  possession  of  said  buildings  and  grounds  from  the  citizens  of  Hunts- 
ville, on  r^eiving  from  them  such  bond  or  guarantee  of  a  valid  legal  title  to 
the  same  in  the  state  within  twelve  months  from  the  passage  of  this  act,  the 
bond  or  guarantee  to  be  payable  to  the  state,  and  in  such  sum,  not  to  exceed 
fifty  thousand  dollars,  and  conditioned  as  the  governor  and  attorney  general 
shall  prescribe ;  and  a  further  guarantee  from  said  citizens  that  said  buildings 
shall  be  placed  in  such  reasonable  repair  as  the  board  of  education  may  re- 
<iuire,  including  a  new  plunk  fence  around  the  grounds.  [Act  June  23, 1879 ; 
16  Leg.  S.  S.  p.  2.] 

Art.  3702rf,  §  2.  Institute  opened  for  students,  etc.  On  receiving 
such  guarantees  and  possession  of  said  buildings  and  grounds,  it  shall  be  the 
cluty  of  said  board  to  establish  rules  and  regulations,  appoint  a  local  board  of 
directors  and  open  said  institute  for  students,  as  provided  in  the  act  approved 
April  21,  1879,  entitled  ^^Anact  to  establish  a  state  normal  school." 
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CH.  3.  — PUBLIC  FREE  SCHOOLS.f 


Art. 
3703. 

8703,  $1. 

sa. 

13. 
14. 

J  6. 
J  6. 

f7. 

f8. 

8703a,  $  1. 

J  a. 

S3. 

S4. 

IS; 

37036. 
8704. 

3705. 

3706. 

3707. 

3708. 
3709. 

3710. 
3711. 

3n2. 

3713. 
3714. 
3715. 
3716. 
3717. 

zns. 

3719. 

3720. 
3721. 

3722. 
3723. 
3724. 

3725. 

3726. 

3727. 


Constitutional  proylslons  relating 
to  the  pablio  free  schools. 

Support  and  maintenance  of  pub- 
lic free  schools. 

Permanent  school  fund. 

Available  school  fund;  districts; 
tax. 

Sale  of  lands;  investment  of  pro- 
ceeds. 

School  fund  prodded. 

School  lands  of  counties. 

Separate  schools  provided. 

Board  of  education  established. 

Investment  of  school  funds  In 
county  bonds. 

Duties  of  comptroller  or  board  of 
education. 

County  estopped  from  questioning 
validity  of  bond. 

Payment  of  interest  a  waiver  of 
error,  etc. 

Jurisdiction  of  suit  on  bonds. 

Provisions  apply  to  all  bonds,  ex- 
cept, etc. 

Bent  of  county  lands,  applied  how. 

General  provisions;  available 
school  fund. 

Public  school  fund  not  used  for 
support  of  sectarian  schools. 

White  and  colored  children  receive 
lust  pro  rate. 

All  children  of  scholastic  age  may 
attend  public  schools. 

Scholastic  year. 

White'  and  colored  children  to  be 
separately  taught. 

Colored  race,  etc.,  defined. 

Oonvfyances,  etc.,  in  trust  for  free 
schools. 

Holidays;  school  month;  daily 
sessions. 

State  board  of  education. 

State  superintendent. 

General  duties  of  superintendent. 

Shall  file  reports,  etc. 

Shall  issue  instructions  and  regu- 
lations. 

Shall  publish  the  school  laws. 

Shall  require  reports  from  school 
officers,  etc. 

Shall  report  to  board  of  education. 

Reports  shall  t)e  submitted  to  leg- 
islature. 

Reports  shall  be  distributed. 

Shall  be  secretary  of  state  board. 

Apportionment  of  available  school 
fund. 

Office  expenses  of  state  superin- 
tendent, paid  how. 

Account  of  available  school  fund, 
how  kept. 

Comptroller  shall  report  an  es- 
timate of  available  school  fund. 


Abt. 

3728.  Available  school  fund,  paid  out  how^ 

etc. 

3729.  Treasurer   shall   report   condition  of 

school  fund. 

3730.  School  fund   shall   not  be  used  for 

other  purposes. 

3731.  School  district,  organized  when. 

3732.  Districts  formed  and  described,  how. 

3733.  District  tax,  election  for,  when  and 

how  ordered. 
3733«.  Election  held,  how. 
37336.  Who  are  voters;  order  for  tax  made» 

when. 
3733c.  Qualification  of  voter,  shown  when  and 

how. 
3733d.  Election  held.  how. 
3733«.  District  trustees,  elected  how. 
373y.  Trustees  a  body  corporate. 
373S^.  School  tax  abrogated  or  changed,  when. 

and  how. 
3733/i.  School  tax  levied  and  collected,  how. 
3733i.  Scholastic  census,  how  taken. 

3734.  Transfer  of  children  from  one  com-- 

municy  to  another. 
3734a.  Transfers  within  county  must  be  made 

l>efore  apportionment. 
3736.    County  jud^e  supervises  and   visita 

schools,  etc. 

3736.  County      superintendent;      election,, 

qualifications,  term  of  office,  etc. 

3737.  County  judfl^e;  bond;  oath. 

3738.  Compensation,  when  paid. 

3739.  Apportionment  of  school  fund  in  the 

county. 

3740.  County  treasurer;  fees;  bond,  etc. 

3741.  Teachers;  qualifications,  examination^ 

etc. 

3742.  Certificates  which  exempt  from  exam- 

ination. 

3743.  Salaries. 

3744.  Shall  keep  registers,  make  reports,  etc. 

3745.  Duty  of  teachers  to  attend    summer 

normal  institute. 

3746.  School  ti*ustees,  powers  and  duties  of. 

3747.  Special  provisions  for  districts  levying 

taxes. 

3748.  Subj ects  to  be  taught  in  public  schools. 

3749.  Board  of  examiners,  constitution  of. 

3750.  Trustees  shall  manage  schools,  etc. 

3751.  Admission  of  pupils  over  and  under 

scholastic  ase;  suspension. 

3752.  Oath  of  school  officers. 

3753.  White  and  colored  schools. 

3754.  School  fund  may  be  used  for  erecting^ 

etc.,  S(rhool-house. 

3755.  Application  for  use  of  school  fand^ 

made  how. 

3756.  County  judge  must  be  satisfied  of  the 

necessity  of  improvements  asked  for. 

3757.  Trustees  to  contract  for  building,  etc. 

3758.  Contract  must  stipulate  for  waiver  of 

lien. 

3759.  School  property  may  be  purchased. 


(t)  The  school  laws  have  been  arranged  by  Hon.  Oscar  H.  Cooper,  superintendent  of  pab* 
lie  instruction,  and  published  in  compliance  with  Art.  3718,  post^  and  references  are  made 
thereto  by  the  letters  S.  L.,  to  give  the  benefit  of  its  topical  arrangement  to  those  desiring  to 
consider,  together,  all  the  articles  of  the  statutes  relating  to  the  same  subject  matter.  The 
excellent  index  to  that  work  has  been  followed  in  the  index  to  this  title. 
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3703, 


Art. 

3760.  Hay  be  sold. 

3761.  May  be  rented  or  leased. 

3762.  Property  aoder  control  of  tmsteeg. 

3763.  School- boufles  for  white  and  colore<l 

children. 

3764.  Conntles  exempted  from  the  district 

system. 

3765.  Schools  In  exempted^  counties  under 

general  prdvisiond. 

3788.  Petition  to  ooon^  judge    shall    be 

signed,  etc. 
8767.    Bequlsites  of  petition, 
3768.    Ck>unty  Judge  shall  revise  list  of  chil« 

dren,  etc. 

3789.  Separate  or  mixed  schools  may  be  or- 
ganized. 

3770.    Oounty  judgefmay  assign  children  to 
another  community. 


Aht. 

3771.  Three  trustees   appointed  by  oounty 

judge;  duties. 

3772.  Contract  with  teacher,  etc. 

3773.  Contracts  based  on  scholastic  popula- 

tion. 

3774.  Basis  of  contract. 

3775.  Assistant  teachers. 

3776.  Teachers^  vouchers,  how  paid. 

3777.  Assessor  shall  take  census. 

3778.  Name,  age,  sex  and  color  stated. 

3779.  Oaths  may  be  required. 

3780.  Fees  not  allowed  by  comptroller  until 

abstract  Is  filed. 
3780a.  Census  returned  when. 
37806.  Two  abstracts  required. 
3780c.  Compensation,  how  paid. 
3780(2.  Bepeallng  clause. 


Art.  3703.  Oonstitatlonal  provisions  relatingr  to  the  public  free 
sehools.  The  oonstitutional  provisions  for  public  BchooU  are  hereby  ap- 
pended as  a  part  of  the  school  law  of  this  State.  [Act  Feb.  6 ;  May  7, 1884 ; 
18  Leg.  S.  S.  p.  88.] 

Section  1.    Articlb  7. 

$  1.  Support  and  maintenance  of  pnblie  free  schools*  A  gen- 
eral diffusion  of  knowledge  being  essential  to  the  pi'eservatioii  of  the  liberties 
and  rights  of  the  people,  it  shall  be  the  duty  of  the  legislature  of  the  state  to 
establish  and  make  suitable  provision  for  the  support  and  maintenance  of  an 
eflb)ieut  system  of  public  free  schools.     [S.  L.  p.  1,  §  1.] 

Section  2.    Abticle  7. 

$  2.  Permanent  school  fund.  All  funds,  lands  and  other  property 
heretofore  set  apart  and  appropriated  for  the  support  of  public  schools,  all  the 
alternate  sections  of  land  reserved  by  the  state  out  of  grants  heretofore  made,  or 
that  may  hereafter  be  made  to  railroads  or  other  corporations  of  any  nature 
whatever,  one-half  of  the  public  domain  of  this  state,  and  all  sums  of  money 
that  may  oome  to  the  state  from  the  sale  of  any  portion  of  the  same,  shall 
constitute  a  perpetual  school  fund.     [S.  L.  p.  1,  §  2.] 

Section  3.    Abticle  7 — ^Amended  Constitdtion. 

$3.  Available  school  fond;  districts;  tax.  One-fourth  of  the 
revenue  derived  from  the  state  occupation  taxes  and  a  poll-tax  of  one  dollar 
on  every  male  inhabitant  of  this  state  between  the  ages  of  21  and  60  years 
shall  be  set  apart  annually  for  the  benefit  of  public  free  schools,  and  in  addi- 
tion thereto,  there  shall  be  levied  and  collected  an  annual  ad  valorem  state  tax 
o^such  an  amount,  not  to  exceed  twenty  cents  on  the  one  hundred  dollars  val- 
uation, as  with  the  available  school  fund  arising  from  all  other  sources,  will  be 
sufficient  to  maintain  and  support  the  public  free  schools  of  this  state  for  a 
period  of  not  less  than  six  months  in  each  year,  and  the  legislature  may  also 
provide  for  the  formation  of  school  districts  within  all  or  any  of  the  counties 
of  this  state  by  general  or  special  laws  without  the  local  notice  required  in  other 
cases  of  special  legislation,  and  may  authorize  an  additional  annual  ad  valorem 
tax  to  be  levied  and  collected  within  such  school  districts  for  the  further  mainte- 
nance of  public  free  schools  and  the  erection  of  school  buildings  therein ;  proyi- 
ded^  that  two-thirds  of  the  qualified  property  tax-paying  voters  of  the  district, 
voting  at  an  election  to  be  held  for  that  purpose,  shall  vote  such  tax  not  to  ex- 
ceed in  any  one  year  20  cents  on  the  one  hundred  dollars  valuation  of  the  prop- 
erty subject  to  taxation  in  such  district,  but  the  limitation  upon  the  amount  of 
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district  tax  herein  authorized  shall  not  apply  to  incorporated  cities  or  towns 
constituting  separate  and  independent  school  districts.     [S.  L.  p.  1,  §  3.] 

Section  4.    Article  7 — Amended  Constitution. 

§  4.  Sale  of  lands ;  investment  of  proceeds.  The  lands  herein  set 
apart  to  the  public  free  school  fund  shall  be  sold  under  such  regulations,  at 
such  times  and  on  such  terms  as  may  be  prescribed  by  law,  and  the  legislature 
shall  not  have  power  to  grant  any  relief  to  purchasers  thereof.  The 
comptroller  shall  invest  the  proceeds  of  such  sales  and  of  those  heretofore 
made  as  may  be  directed  by  the  board  of  education  herein  provided  for,  in  the 
bonds  of  the  United  States,  the  State  of  Texas,  or  counties  in  said  state,  or  in 
such  other  securities  and  under  such  restrictions  as  may  be  prescribed  by  law, 
and  the  state  shall  be  responsible  for  all  investments.     [S.  L.  p.  2,  §  4.] 

Section  5.    Article  7. 

§  5 .  School  fond  provided.  The  principal  of  all  bonds  and  other  funds 
and  the  principal  arising  from  the  sale  of  the  lands  hereinbefore  set  apart  to 
said  school  fund,  shall  be  the  permanent  school  fund,  and  the  interest  deriv- 
able therefrom  and  the  taxes  herein  authorized  to  be  levied  shall  be  the  avail- 
able school  fund,  which  shall  be  applied  annually  to  the  support  of  the  public 
free  schools,  and  no  law  shall  ever  be  enacted  appropriating  any  part  of  the 
permanent  or  available  school  fund  to  any  other  purpose  whatever,  nor  shall 
the  same  or  any  part  thereof  ever  be  appropriated  to  or  used  for  the  support 
of  any  sectarian  schools  and  the  available  school  fund  herein  provided  shall 
be  distributed  to  the  several  counties,  according  to  their  scholastic  population, 
and  applied  in  manner  as  may  be  provided  by  law.     [S.  L.  p.  2,  §  6.] 

Section  6.    Artiple  7 — ^Amended  Constitution. 

§  6.  School  lands  of  counties.  All  lands  heretofore  or  hereafter 
granted  to  the  several  counties  of  this  state  for  educational  purposes,  are  of 
right  the  property  of  said  counties  respectively  to  which  they  were  granted, 
and  title  thereto  is  vested  in  said  county,  and  no  adverse  possession  or  limita- 
tion shall  ever  be  available  against  the  title  of  any  county.  Each  county 
may  sell  or  dispose  of  its  lands  in  whole  or  in  part  in  manner  to  be  provided 
by  the  commissioners  court  of  the  county.  Actual  settlers  residing  on  said 
lands  shall  be  protected  in  i\\e  prior  right  of  purchasing  the  same  to  the 
extent  of  their  settlement,  not  to  exceed  160  acres,  at  the  price  fixed  by  said 
court,  which  price  shall  not  include  the  value  of  existing  improvements  made 
thereon  by  such  settlers.  Said  lands  and  the  proceeds  thereof,  when  sold 
shall  be  held  by  said  counties  alone  as  a  trust  for  the  benefit  of  public  schools 
therein,  said  proceeds  to  be  invested  in  bonds  of  the  United  States,  the  State 
of  Texas,  or  counties  in  said  state,  or  in  such  other  securities  and  under  such 
restrictions  as  may  be  prescribed  by  law,  and  the  counties  shall  be  responsible 
for  all  investments,  the  interest  thei-eon  and  other  revenue  except  the  princi- 
pal, shall  be  the  available  fund.     [S.  L.  p.  2,  §  6.] 

See^postj  Art.  370.^. 

Section  7.    Article  7. 

§  7.  Separate  schools  provided.  Separate  schools  shall  be  provided 
fqr  the  white  and  colored  children  and  impartial  provision  shall  be  made  for 
both.     [S.  L.  p.  2,  §  7.] 

Section  8.     Article  7. 

§  8.  Board  of  education.  The  governor,  comptroller  and  secretary 
of  state  shall  constitute  a  board  of  education,  who  shall  distribute  said  funds 
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to  the  several  counties  and  perform  such  other  duties  concerning  public 
schools  as  may  be  prescribed  hy  law.     [S.  L.  p.  2,  §  8.] 

(1)  An  act  to  provide  for  the  payment  of  certain  debts  of  the  state,  out  of  that  half  of  the 
proceeds  of  the  sale  of  the  public  lands,  not  belonging  to  the  common  school  fund.  [Act 
Feb.  23;  July  13, 1883;  18  Leg.  p.  15,  chap.  27.] 

Be  it  enacted  by  the  legislature  of  the  State  of  Texas : 

§  1.  One-half  of  the  proceeds  of  the  sale  of  publio  lands  is  declared  to  constitute  a  part  of 
the  common  school  fund  and  not  subject  to  appropriations  herein  made. 

§  2.  For  the  second  section  of  the  act,  see,  antCy  Art.  3GS1  (1). 

J  3.  The  bonds  for  the  sum  of  eighty-two  thousand  one  hundred  and  sixty-eight  dollars 
eighty-two  cents,  dated  the  first  day  of  January,  1867,  due  twelve  years  after  date,  bear- 
ing interest  at  the  rate  of  five  per  cent,  per  annum  from  date,  exeonted  by  the  state  to  the 
oommoQ  school  fund  under  the  act  of  Kovember  12, 1866,  are  declared  to  be  valid  debts  from 
the  state  to  the  common  school  fund ;  and  the  sum  of  one  hundred  and  fifty  thousand,  two 
hundred  and  ninety-two  dollars  and  forty-six  cents  ($150,292.46),  out  of  that  half  of  the  pro- 
ceeds of  the  sale  of  publio  land  not  already  belonging  to  the  common  school  fund  shall  be 
transfeiTed  to  the  common  school  fund  in  payment  of  said  bonds  and  the  accrued  interest 
thereon  up  to  August  1, 1883,  after  which  said  bonds  shall  be  fully  discliarged.  [Act  Feb.  23 ; 
July  13, 1883;  18  Leg.  p.  15,  §  3.] 

§  4.  The  bonds  for  the  sum  of  tliree  hundred  and  twenty  thousand  three  hundred  and  sixty- 
seven  dollars  and  thirteen  cents,  dated  the  thirteenth  day  of  May,  1865,  bearing  interest  at  the 
rate  of  six  per  cent,  per  annum  from  date  and  executed  by  the  state  to  the  common  school  fund 
under  the  act  of  November  15, 1864,  are  declared  to  be  valid  debts  from  the  state  to  the  com- 
mon school  fund  and  the  sum  of  four  hundred  and  thirty-one  thousand  seven  hundred  and 
eighty-one  dollars  and  fifty-eight  cents  (431,781.58)  out  of  said  half  of  the  proceeds  of  sales 
oi  public  lands,  shall  be  transferred  to  the  common  school  fund  In  full  satisfaction  of  said 
bonds;  the  above  sum  being  the  amount  of  the  principal  and  the  Intei-estof  said  bonds,  up 
to  August  1, 1883,  le^s  the  interest  and  sinlcing  fund  paid  by  the  Houston  and  Texas  Central 
Railway  Company,  the  Buffalo  Bayou,  Brazos  and  Colorado  Bailway  Compan v  and  the  Wash- 
ington County  Railway  Company,  under  protests  on  the  amounts  paid  by  them  during  the 
Civil  War,  in  state  treasury  warrants  on  their  respective  bonds  to  the  special  school  fund 
given  under  the  act  of  August  13,  1856;  provided^  only  the  principal  of  the  amount  due  the 
common  school  fund  as  shown  by  sections  3  and  4.  of  this  act,  shall  be  the  permanent  com- 
mon school  fund  and  the  interest  thereon  shall  be  the  avaUable  school  fund. 

§  5.  By  the  payment  of  said  bonds  as  aforesaid  the  state  does  not  recognize  the  validity 
of  said  attempted  payments  In  said  treasury  warrants;  and  the  interest  and  sinking  fund 
hereafter  collected  on  the  amounts  so  attempted  to  be  discharged  in  said  warrants  shall  con- 
stitute a  part  of  the  general  revenue  of  the  state,  and  the  state  shall  save  the  publio  school 
fund  harmless  from  the  assumed  right  of  said  railway  companies,  or  their  successors,  to  apply 
Che  interest  and  sinking  fund  heretofore  or  hereafter  paid  in  treasury  warrants  to  the  prin- 
cipal or  the  interest  of  the  bonds  due  from  them  to  the  school  fund. 

Akt.  8703!aj  §  1.    Investment  of  school  funds  in  county  bonds. 

Hereafter  when  any  county  bonds  are  offered  for  sale  as  an  investment  for  the 
permanent  public  free  school  funds  of  the  state  and  the  same  are  desired  for 
«uch  investment^  the  party  offering  and  proposing  to  sell  such  bonds  shall 
first  submit  them  to  the  attorney-general  of  the  state  who  shall  carefully  in- 
spect and  examine  the  same  in  connection  with  the  law  under  which  they  were 
issued,  and  shall  diligently  inquire  into  all  the  facts  and  circumstances  so  far 
as  may  be  necessary  to  determine  the  validity  thereof,  and  upon  being  satisfied 
that  such  bonds  were  issued  in  conformity  with  law,  and  that  they  are  valid 
and  binding  oljligations  upon  the  county,  by  which  they  purport  or  appear  to 
have  been  issued,  he  shall  thereuimn  so  certify,  and  his  certificate  to  that 
effect  so  procured  by  the  party  offering  such  bonds  for  sale,  shall  be  submit- 
ted to  the  comptroller  or  board  of  education  with  the  bonds  so  offered  for 
sale ;  and  should  the  same  be  purchased  as  an  investment  for  the  permanent 
public  free  school  fund  from  the  county  issuing  the  same,  or  from  any  person 
authorized  by  said  county  to  act  for  it  in  the  negotiation  or  sale  of  such  bonds, 
they  shall  thereafter  be  held  in  every  action,  suit  or  proceeding,  in  which  their 
validity  is  or  may  be  called  in  question,'to  be  valid  and  binding  obligations  of 
the  county  issuing  the  same,  and  in  every  such  action  the  certificate  of  the 
attorney-general,  as  aforesaid,  (which  shall  be  carefully  preseived  by  the 
comptroller),  shall  be  admitted  and  received  as  evidence  of  the  validity  of  the 
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bonds,  and   coupons  thereto,   ^vhich   may   have   been  so  purchased.       [Act 
March  25;  June  30,  1885;  19  Leg.  p.  40.] 

Art.  d703a,  §  2.  Duties  of  the  comptroller  or  board  of  edaca> 
tion.  Nothing  iu  the  preceding  section  shall  be  so  construed  as  to  relieve  the 
comptroller  or  board  of  education  from  the  duty  of  a  careful  examination  of 
any  bonds  offered  as  an  investment  for  the  permanent  public  free  school  funds 
of  the  state,  an  investigation  of  the  facts  tending  to  show  the  value  and  valid* 
ity  thereof,  and  such  board  of  education  may  decline  to  purchase  the  same, 
unless  satisfied  that  they  are  a  safe  and  proper  investment  for  such  funds ;  and 
no  county  bonds  shall  be  purchased  as  an  investment  for  the  permanent  pub- 
lic free  school  fund  that  do  not  bear  interest  at  the  rate  of  at  least  six  per  cent, 
per  annum,  nor  shall  the  amount  paid  for  any  such  bond  exceed  the  par  or 
face  value  thereof,  and  it  shall  be  the  duty  of  the  board  of  education  and 
comptroller  to  decline  to  purchase  the  bonds  of  any  county  whose  indebted- 
ness, inclusive  of  the  bonds  so  offered,  shall  exceed  five  per  cent,  of  the  as- 
sessed value  of  the  real  estate  in  such  county,  and  if  default  be  made  in  the 
payment  of  interest  when  due  upon  any  such  bonds,  the  board  of  education 
may,  at  any  time  prior  to  the  payment  of  such  over-due  interest,  elect  to  treat 
the  principal  as  also  due,  and  the  same  shall  thereupon,  at  the  option  of  the 
board  of  education,  become  due  and  payable,  and  the  payment  of  both  such 
principal  andinterest  shall  in  all  cases  be  enforced  in  such  manner  as  is  or  may  be 
provided  by  law,  and  the  right  to  enforce  such  collection  shall  never  be  barred 
by  any  law  or  limitation  whatever. 

Art.  d703a,  §  3.  County  estopped  from  questioningr  validity  of 
bonds.  In  all  cases  where  the  proceeds  of  the  sale  of  any  bonds  have  been 
received  by  the  proper  officers  of  the  county,  or  by  the  party  acting  for  it  in 
negotiating  the  sale  thereof,  such  county  shall  be  thereafter  estopped  from 
denying  the  validity  of  such  bonds  so  issued,  and  the  same  shall  he  held  to  be 
valid  and  binding  obligations  of  the  county,  and  in  any  action  upon  such  bonds 
or  coupons  thereto,  judgment  shall  be  rendered  against  the  county  for  the 
amount  of  the  bonds  sued  on  and  interest  thereon  at  the  rate  mentioned 
therein,  deducting  such  amounts,  if  any,  as  have  been  previously  paid 
thereon. 

Art.  8703a,  §  4.  Payment  of  interest,  a  waiver  of  error,  etc* 
The  payment  of  any  interest  upon  any  bonds  heretofore  purchased,  or  that 
may  hereafter  be  purchased  with  public  school  funds,  or  belonging  thereto, 
shall  be  deemed  and  held  a  waiver  of  any  supposed  error,  irregularity  or  want 
of  authority,  affecting  or  tending  to  affect  the  validity  of  any  such  bonds  ;  and 
^the  same  shall  thereafter  be  held  to  be  valid  and  binding  obligations  upon 
the  county  by  which  they  appear  or  purport  to  have  been  issued,  notwith- 
standing any  such  supposed  eiTor,  irregularity  *  or  want  of  authority  as 
aforesaid.  • 

Art.  3703a,  §  5.  Jurisdiction  of  suit  on  bonds.  The  district  court 
of  Travis  county  shall  have  jurisdiction  of  any  suit  upon  bonds  or  obligations 
belonging  to  the  permanent  public  school  funds,  or  purchased  therewith,  con- 
current with  that  of  any  other  court  having  jurisdiction  in  such  case. 

Art.  3703a,  §  6,  Provisions  apply  to  all  bonds,  except,  etc.  The 
provisions  of  this  act  shall  extend  to  any  bonds  or  securities  other  than  the 
bonds  of  this  state  or  of  the  United  States,  in  which  the  public  school  funds 
are  or  may  hereafter  be  invested,  as  now  or  hereafter  authorized  or  prescribed 
by  law,  and  also  to  any  bonds  or  securities  purchased  with  any  of  the 
permanent  funds  set  apart  for  the  support,  maintenance  and  improvement  of 
any  of  the  asylums  or  other  institutions  of  this  state. 
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Abt.  37035.    Proceeds  of  lease  of  eonnty  lands,  to  be  invested.. 

The  proceeds  of  any  leasing  or  renting  of  lands  keretofore  granted  by  the 
State  of  Texas  to  the  several  counties  thereof  for  educational  purposes,  shall 
beapprapriated  by  the  coiumissiouers  courts  of  said  counties,  in  the  samo 
manner  as  is  provided  by  law  for  the  appropriation  of  the  interest  on  bonds 
purchased  with  the  proceeds  of  the  sale  of  such  lands.  And  that  the  pro- 
ceeds arising  from  the  sale  of  timber  on  said  lands  or  any  part  thereof,  shall 
be  invested  in  like  manner  as  the  constitution  and  law  requires  of  proceeds  of 
sales  of  such  lands,  and  it  shall  be  unlawful  for  the  commissioners  court  of 
any  county  to  apply  said  proceeds,  or  any  part  thereof  to  any  other  purpose,, 
or  to  loan  the  same,  or  to  invest  the  same,  except  as  above  required.  [Act 
Feb.  5,  1884;  18  Leg.  S.  S.  p.  72.] 

0)  The  Act  of  July  24, 1879, 16  Leg.  p.  150,  reads  as  follows: 

The  proceeds  of  any  leasing  or  renting  of  lands  heretofore  granted  by  tlie  State  of 
Texas  to  the  several  counties  for  educational  porposes,  and  the  proceeds  arising  from  an3r 
sale  of  timber  on  said  lands  or  any  part  thereof,  shall  be  applied  ezclusivelv  to  the  purposes, 
of  public  education  In  said  counties  respectively,  and  shall  be  invested  in  like  manner  as  the 
constitution  and  laws  require  of  proceeds  of  sales  of  said  lands,  and  it  shall  be  unlawful  for 
the  commissioners*  court  of  any  countv  to  apply  said  proceeds  or  any  part  thereof  to  any 
other  purpose,  or  to  loan  the  same,  or  to  invest  the  same,  except  as  above  required. 

General  Pboyisioks. 

Art.  3704.  Ayatlable  school  fimd.  One-fourth  of  all  occupation  taxes^ 
and  the  one  dollar  poll  tax  levied  and  collected  for  the  use  of  public  free 
schools,  exclusive  of  the  delinquencies  and  cost  of  collection,  the  interest  arising^ 
from  any  bonds  or  funds  belonging  to  the  permanent  school  fund  and  all  the 
interest  derivable  from  the  proceeds  of  sale  of  land  heretofore  set  apart  for 
the  permanent  school  fund  which  have  hitherto  or  may  hereafter  come  into  the 
state  treasury.  AH  moneys  arising  from  the  lease  of  school  lands  and  such  an 
amount  of  state  tax,  not  to  exceed  20  cents  on  the  one  hundred  dollars  valu- 
ation of  propei*ty  as  may  be  from  time  to  time  levied  by  the  legislature  shall 
oonstitute  the  available  school  fund,  which  fund  thall  be  apportioned  annually 
to  the  several  counties  of  this  state  according  to  the  scholastic  population  oF 
each,  for  the  support  and  maintenance  of  the  public  free  schools.  [Act  Feb^ 
6;  May  7,  1884;  18  Leg.  6.  S.  p.  88,  §  2;  S.  L.  p.  2,  §  1.] 

Art.  8705.  Not  for  sectarian  schools.  No  part  of  the  public  school 
fund  shnll  be  appropriated  to  or  used  for  the  support  of  any  sectarian  schooL 
[Act  Feb.  6;  May  7,  1884;  18  Leg.  S.  S.  p.  38,  §  3;  S.  L.  p.  8,  §  2.] 

Art.  3706.    White  and  colored  children  receive  Jnst  pro  rata.. 
All  available  public  school  funds  of  this  state  shall  be  appropriated  in  each 
county  for  the  education  alike  of  white  and  colored  children,  and  each  race, 
shall  receive  its  just  ^o  ra^a  according  to  scholastio  census.     [Act  Feb.  6; 
May  7,  1884;  18  Leg.  8.  S.  p.  88,  §  4;  S.  L.  p.  8,  §  3.] 

.Art.  3707.  All  children  of  scholastic  agre  may  attend.  All  children 
without  regard  to  color  over  eight  years  of  age  and  under  sixteen  years  of  age 
shall  be  entitled  to  the  benefit  of  the  public  school  fund.  [Act  Feb.  6;  May 
7,  1884;  18  Leg.  S.  S.  p.  38,  §  6;  S.  L.  p.  3,  §  4.] 

Art.  8708.  Scholastic  year.  The  scholastic  year  shall  commence  oit 
the  first  day  of  September  of  each  year  and  end  on  the  thirty-first  day  of  August 
thereafter.  [Act  Feb.  6;  May  7,  1884;  18  Leg.  S.  S.  p.  38,  §  6;  S.  L.  p. 
3,  §  6.] 

Art.  3709.  White  and  colored  children  to  be  separately  tangrht* 
The  children  of  the  white  and  colored  races  shall  be  taught  in  separate  schools 
and   in    no  case  shall  any  school  consisting  partly  of  white  and  partly  of 
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colored  children  receive  any  aid  from  the  public  school  fund.  [Act  Feb.  6; 
May  7,  1884;  18 Leg.  S.  S.  p.  38,  §  7;  S.  L.  p.  3,  §  6.] 

Art.  3710.  Colored  race,  etc.,  defined.  The  terms  <*colored  race" 
and  ^'colored  children"  as  used  in  the  preceding  sections  and  elsewhere  in  this 
act,  include  all  persons  of  mixed  blood,  descended  from  negro  ancestry,  to 
t(;ie  third  generation  inclusive,  although  one  ancestor  of  each  generation  may 
bive  been  a  white  person.  [Act  Feb.  6  ;  May  7,  1884  ;  18  Leg.  S.  S.  p.  38, 
5  8;S.L.p.  3,  §7.] 

Art.  3711.  ConTeyances,  etc.,  in  tmst  for  free  schools.  All 
-conveyances,  devises  and  bequests  of  property  for  the  benefit  of  the  public 
schools,  made  by  any  one  for  any  county,  city,  town,  district  or  community, 
shall  when  not  otherwise  directed  by  the  gi*antor  or  devisor,  vest  said  property 
in  the  county  judge  of  the  county,  or  the  mayor  of  the  city  or  town,  or  the 
trustees  of  the  school  district  or  community  and  their  successors  in  office,  as 
the  trustees  for  those  to  be  benefitted  thereby,  and  the  same  when  not  other- 
wise directed,  be  administered  by  said  officers  under  such  rules  as  may  be  estab- 
lished by  the  state  superintendent.  [Act  Feb.  6;  May  7,  1884;  18  Leg.  S. 
S.p.  38,  §  9;  S.  L.  p.3,  §  8.]  . 

Art.  3712.  Holidays;  school  month;  daily  sessions.  Public 
i^chools  shall  be  taught  for  five  days  in  each  week,  schools  to  be  closed  on 
such  holidays  as  may  be  agreed  on  by  the  trustees.  A  school  month  shall 
consist  of  not  less  than  twenty  days,  exclusive  of  given  holidays,  and  the 
public  schools  shall  be  taught  for  not  less  than  seven  hours  each  day  including 
intermissions  and  recesses.  [Act  Feb.  6;  May  7  1884;  18  Leg.  S.  S.  p.  38, 
^  10;  S.  L.  p.  3,  §  11.] 

Art.  3713.  State  board  of  education.  The  governor,  secretary  of 
i^tate  and  comptroller,  shall  constitute  a  state  board  of  education  who  shall 
iiold  their  sessions  at  the  seat  of  government.  The  governor  shall  be  ex  officio 
president  of  the  board  and  a  majority  of  the  members  shall  constitute  a 
<luorum  for  the  transaction  of  business.  [Act  Feb.  6;  May  7, 1884;  18  Leg. 
S.  S.p.  38,  §  11;  S.  L.  p.  5,  §  1.] 

See,  postf  Art.  3723. 

Art.  3714.  State  superintendent.  There  ihall  be  elected,  at  each 
general  election  for  state  and  county  ofiBcers,  a  state  superintendent  of  pub- 
lic instruction,  who  shall  hold  his  office  for  a  term  of  two  years  and  until  his 
successor  is  elected  and  qualified,  and  shall  receive  an  annual  salary  of  twenty- 
five  hundred  dollars,  and  may  appoint  one  clerk  at  an  annual  salary  of 
twelve  hundred  dollars,  both  payable  out  of  the  available  school  fund.  The 
isuperintendent  shall  take  the  oath  of  office  prescribed  by  the  constitution  and 
shall  perform  such  duties  as  may  be  prescribed  by  law.  Appeals  shall  always 
lie  from  the  rulings  of  the  state  superintendent  to  the  state  board  of  educa- 
tion. Any  person  elected  state  superintendent  of  public  instruction  shall  not 
•during  his  term  of  office  and  for  four  years  thereafter  be  eligible  to  election 
to  any  other  state  office.  [Act  Feb.  6;  May  7,  1884;  18  Leg.  S.  S.  p.  38, 
5  12;S.  L.  p.  4,  §  1.] 

Art.  3715.  Ctoneral  duties  of  superintendent.  The  superintendent 
of  public  instruction  shall  bo  charged  with  the  administration  of  the  school 
law  and  a  general  superintendency  of  the  business  relating  to  tbe  public 
schools  of  the  state  ;  he  shall  hear  and  determine  all  appeals  from  the  rulings 
and  decisions  of  subordinate  school  officers,  and  all  such  officei-s  and  teachers 
shall  com  form  to  his  decision,  unless  they  are  reversed  by  the  state  board  of 
education.  He  shall  prescribe  suitable  forms  for  reports  required  of  subor- 
<linate  school  officers  and  teachers,  and  blanks  for  their  guidance  in  transact- 
ing their  official  business  and  conducting  public  schools,  and  shall  from  time 
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to  time  prepare  aud  transmit  to  them  such  instructions  as  he  may  deem  neces- 
sary for  the  faithful  and  efficient  execution  of  the  school  laws,  and  by  whatso- 
ever is  so  communicated  to  them,  shall  they  be  bound  to  govern  themselves 
ill  the  discharge  of  their  official  duties.  He  shall  examine  and  approve  all  ac- 
counts, of  whatsoever  kind,  against  the  school  fund,  that  are  to  be  paid  by  the 
state  treasurer,  and  upon  such  approval  tlie  comptroller  shall  be  authorized  to 
draw  his  warrant.  [Act  Feb.  6;  May  7,  1884.;  18  Leg.  S.  S.  p.  38,  §  13;  S,. 
L.p.4,§2.]  ,  ' 

Abt.  3716.  Shall  fQereports,  etc.  The  state  superiatendent  shall  file 
all  reports,  documents  aud  papers  tmnsmitted  to  him  and  the  state  board  of 
education,  by  county  or  city  school  officers  and  from  all  other  sources  per- 
taining  to  public  schools,  and  keep  a  complete  index  of  the  same.  [Act  Feb. 
6;May  7,  1884;  18  Leg.  S.  S.  p.  38,  §  14;  S.  L.  p.  4,  §  3.] 

Abt.  3717.  Shall  issue  instructions  and  regulations.  The  state 
superintendent  shall  advise  and  counsel  with  the  school  officers  of  the  counties,, 
cities,  towns,  school  districts  and  communities  as  to  the  best  methods  of  con- 
ducting the  public  schools  and  shall  be  empowered  to  issue  instructions  and 
regulations  binding  for  observance  on  all  officers  and  teachers  in  all  cases 
wherein  the  provision  of  the  school  law  may  require  interpretation  in  order  to 
carry  out  the  designs  expressed  therein.  Also  in  cases  that  may  arise  in  which 
the  law  has  made  no  provision,  and  where  necessity  requires  some  rule,  in 
order  that  there  may  be  no  hardships  to  individuals  and  no  delays  or  incon- 
venience in  the  management  of  school  affairs.  [Act  Feb.  6;  May  7,  1884; 
18  Leg.  S.  S.  p.  38,  §  15;  S.  L.  p.  4,  §  4.] 

Art.  3718.  Shall  pujblish  the  school  laws.  He  shall  after  the  close 
of  the  present  session  of  the  legislature  cause  to  be  printed  in  pamphlet  form, 
for  general  distribution,  fifteen  thousand  copies,  or  more,  if  needed,  of  the 
school  laws.  [Act.  Feb.  6;  May  7,  1884;  18  Leg.  S.  S.  p.  88,  §  16;  S.  L, 
p.  5,  §5.] 

Abt.  3719.    Shall  require  reports  from  school  officers,  etc.    The 

state  superintendent  shall  require  of  county,  city  and  town  superintendents 
and  other  school  officers  apd  teachers  such  reports  relating  to  the  school  fund 
and  other  school  affairs  as  he  may  deem  proper  for  collecting  information  and 
advancing  the  interests  of  the  public  schools,  and  shall  furnish  to  county,  city 
and  town  superintendents  for  the  use  of  such  officers  and  teachers  the  neces- 
sary blanks  and  forms  for  making  such  reports  and  carrying  out  such 
instructions  as  may  be  required  of  them.  [Act  Feb.  6 ;  May  7, 1884 ;  18  Leg* 
S.  S.  p.  38,  §  17;  S.  L.  p.  6,  §  6.] 

Art.  3720.  Shall  report  to  board  of  education.  The  state  superin- 
tendent shall  one  month  before  the  meeting  of  each  regular  session  of  the 
legislature,  and  ten  days  prior  to  any  special  session  thereof,  at  which,  under 
the  governor's  proclamation  convening  the  same,  any  legislation  may  be  had 
respecting  the  public  schools,  make  a  full  report  to  the  board  of  education,  of 
the  condition  of  the  public  schools  throughout  the  state. ,  Such  reports  shall 
give  all  the  information  called  for  by  the  board  of  education  and  shall  contain 
such  other  matters  as  the  state  superintendent  shall  deem  important.  [Act 
Feb.  6 ;  May  7,  1884;  18  Leg.  S.  S.  p.  38,  §  18;  S.  L.  p.  5,  §  7.] 

Art.  3721.  Reports  to  legrislature.  The  governor  shall  lay  such  re- 
ports  before  the  legislature.  [Act  Feb.  6;  May  7,  1884;  18  Leg.  S.  S.  p* 
38,  §  19;  S.  L.  p.  5,  §  8.] 

Art.  3722.  Report  shall  be  distributed.  Eleven  hundred  copies  of 
said  report  shall  be  printed  in  pamphlet  form  for  the  use  of  the  legislature. 
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and  for  distribution  among  the  various  school  officers  and  libraries  within  the 
state,  and  the  superintendents  of  public  schools  of  other  states  and  territories 
of  the  United  States  and  Canada  and  the  bureau  of  education  at  Washington 
<:ity.  [Act  Feb.  6;  May  7,  1884;  18  Leg.  S.  S.  p.  38,  §  20;  S.  L. 
p.   5,   §  9.] 

Abt.  3723.  Shall  be  secretary  of  state  board.  The  state  superin- 
tendent shall  be  ex  officio  secretary  of  the  state  board  of  education  and  shall 
keep  a  complete  record  of  all  its  proceedings,  which  shall  be  signed  by  the 
president  of  the  board  and  attested  by  the  superintendent.  [Act  Feb.  6; 
May  7,  1884;  18  Leg.  S.  S.  p.  38,  §  21;  S.  L.  p.  6,  §  2.] 

See,  ante^  Art.  8713. 

Art.  8724.    Apportionment  of  available  school  fund.    The  stale 

board  of  education  shall,  on  or  before  the  fifteenth  day  of  July  of  each  year, 
make  an  apportionment  of  the  available  school  fund,  among  the  several  coun- 
ties of  the  «tate,  and  to  the  several  cities  and  towns  constituting  separate 
school  organizations,  according  to  the  scholastic  population  of  each,  and  the 
state  superintendent  shall  deliver  an  abstract  of  such  apportionment  to  the 
•comptroller  and  to  each  county  judge,  and  mayor  of  each  city  or  town  that 
has  control  of  the  public  schools,  a  statement  of  the  amount  apportioned  to 
their  county,  city  or  town,  as  the  case  may  bo,  and  he  shall  issue  to  the 
•county  treasurer  of  each  county,  and  to  the  city  treasurer  of  any  city  or  town 
having  control  of  the  public  school,  a  certificate  f  (»r  the  amount  of  the  avail- 
able school  fund  so  apportioned  to  his  county,  city  or  town,  which  certificate 
shall  he  signed  by  the  governor,  as  president  of  the  board  of  education,  coun- 
tersigned by  the  comptroller  of  public  accounts  and  attested  by  the  secretary. 
[Act  Feb.  6;  May  7,  1884;  18  Leg.  S.  S.  p.  88,  §  22;  S.  L.  p.  5,  §  3.] 

Art.  3725.  Office  expenses  of  state  superintendent,  pfdd  how. 
The  state  superintendent  shall  be  allowed  by  the  state  board  of  education,  an 
ailfiount  necessary  for  the  expenses  for  books,  postage,  express  charges,  print- 
ing, stationery,  porter  hire  and  other  necessary  office  expenses  to  be  paid  out 
of  the  available  school  fund.  [Act  Feb.  6;  May  7,  1884;  18  Leg.  S.  S.  p. 
58,  §  23;  8.  L.  p.  5,  §  10.] 

Aht.  3726.  Account  of  aTailable  school  fund,  how  kept,  etc 
The  comptroller  shall  keep  a  separate  account  of  the  amount  of  the  available 
school  fund  arising  from  every  source,  and  shall  draw  bis  warrant  upon  the 
state  treasurer  in  favor  of  any  county  or  city  treasurer  for  the  amount  of  the 
available  school  fund  due  his  county,  or  city  or  town,  as  the  case  may  be,  on 
presentation  of  a  certificate  from  the  state  board  of  education  issued  to  the 
county,  city  or  town  treasurer,  showing  the  amount  due  each  from  the  avail- 
able school  fund  duly  endorsed  by  such  treasurer.  [Act  Feb.  6;  May  7, 
1884;  18  Leg.  S.  S.  p.  88,  §  24;  S.  L.  p.  6,  §  1.] 

Art.  3727.  Comptroller  shall  report  an  estimate  of  available 
f(chool  fund.  The  comptroller  shall  on  or  before  the  meeting  of  each  reg- 
ular session  of  the  legislature,  report  to  the  legislature  an  estimate  of  the 
amount  of  the  available  school  fund,  to  be  received  for  the  succeeding  two 
jeurs,  and  which  may  be  subject  to  appropriation  for  the  establishment  and 
eupport  of  public  schools  and  the  several  sources  from  which  the  same  accrue. 
[Act  Feb.  6;  May  7,  1884;  18  Leg.  S.  S.  p.  88,  §  25;  S.  L.  p.  6,  §  2.] 

Art.  8728.  ATailable  school  fund  paid  out  how^  etc  The  state 
treasurer  shall  receive  and  hold  as  a  special  deposit  all  moneys  belonging  to 
the  available  school  fund  and  keep  an  account  of  the  several  sources  from 
which  they  accrue,  and  he  shall  pay  out  such  moneys  on  the  warrant  of  the 
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comptroller.  [Act  Feb.  6;  May  7,  1884;  18  Leg.  S.  S.  p.  38,  §  26;  S.  L. 
p.6,§3.] 

Art.  3729.  Treasurer  shall  report  condition  of  school  fund. 
The  treasurer  shall,  thirty  days  before  each  regular  sessiou  of  the  legislature, 
and  ten  days  before  any  special  session  at  which  any  legislatiou  can  be  had 
respecting  the  public  schools,  report  to  the  governor  the  condition  of  the  per- 
manent and  available  school  fund,  the  amount  of  each,  and  the  manner  of  its 
disbursement,  and  he  shall  also  make  any  additional  report  required  by  the 
board  of  education.  [Act  Feb.  6;  May  7,  1884;  18  Leg.  S.  S.  p.  38,  §  27; 
S.  L.p.  6,  §4.] 

Abt.  3730.  School  fund  shall  not  be  used  for  other  purposes. 
The  treasurer  shall  not  under  any  circumstances  use  any  portion  of  the  per- 
manent or  available  school  funds  in  payment  of  any  warrant  drawn  against 
any  other  fund  whatever.  [Act  Feb.  6;  May  7,  1884;  18  Leg.  S.  S.  p.  38, 
§28;  S.  L.  p.  6,  §  6.] 

Art.  3731.  School  districts  orgranized,  when.  It  shall  be  the  duty 
of  the  county  commissioners  court  of  all  counties  not  exempted  from  this  sec- 
tion to  subdivide  their  respective  counties,  into  convenient  school  districts,  at 
least  one  month  before  the  first  Monday  in  October,  1884.  Said  courts  shall 
designate  said  school  districts  by  numbers;  jprovtcJed,  that  when  districts  are 
once  established,  they  shall  not  be  changed  without  the  consent  of  a  majority 
of  the  legjil  voters  in  all  districts  affected  by  such  change.  [Act  Feb.  6 ;  May 
7,  1884;  18  Leg.  S.  S.  p.  38,  §  29;  S.  L.  p.  10,  §  2.] 

Abt.  3732.  Districts  formed  and  described,  how.  Said  school  dis- 
tricts shall  be  so  made  as  to  be  as  convenient  as  possible  to  the  scholastic 
population,  and  said  courts  shall  give  the  metes  and  bounds  of  each  district, 
and  shall  designate  the  same  carefully  by  giving  the  whole  surveys  and  parts 
of  surveys,  with  acreage  of  whole  surveys  and  the  approximate  acreage  of 
parts  of  surveys  in  each  district,  and  the  county  judge  shall  carefully  record 
the  same,  and  each  district  shall  be  given  a  number,  which  number  shall  be 
painted  in  large  letters  or  figures  over  the  doors  of  the  school  bouses,  said 
signs  to  be  provided  by  the  district  trustees  of  each  district.  [Act  Feb.  6; 
May  7,  1884;  18  Leg.  S.  S.  p.  38,  §  30;  S.  L.  p.  10,  §  3.] 

Art.  3733.  District  tax;  election  for,  when  and  how  ordered. 
Whenever  twenty  or  more  qualified  property  holding  tax  paying  voters  of  any 
district,  wish  for  the  purpose  of  taxing  themselves,  for  the  building  of  school 
houses  or  supplementing  the  state  school  fund  apportioned  to  said  district 
shall  make  application  to  the  county  commissioners  court  duly  signed  by  them, 
said  court  shall  enter  up  an  order  for  an  election  to  be  held  in  said  district,  to 
determine  whether  such  tax  shall  be  levied  or  not,  said  application  shall  desig- 
nate the  amount  of  tax,  asked  to  be  levied,  and  the  order  of  said  coui-t  shall 
state — 1st,  when  said  election  shall  be  held;  2nd,  at  what  point  or  points  the 
polls  shall  be  opened ;  3rd,  the  aimount  of  tax  to  be  voted  on ;  provided^  that 
no  election  shall  be  held  to  determine  the  levy  of  a  tax  exceeding  twenty  cents 
on  the  one  hundred  dollars  valuation  of  property.  The  commissioners  court 
shall  order  the  sheriff  to  give  notice  of  such  ejection  by  posting  three  notices 
in  the  district  for  three  weeks  before  election  and  the  sheriff  shall  obey 
sach  order.  Not  more  than  one  such  election  shall  be  held  in  the  same 
scholastic  year,  [Act  Feb.  6 ;  May  7,  1884 ;  18  Leg.  S.  S.  p.  38,  §  31 ;  S.  L. 
p.  10,  §  4.] 

(l)  As  to  mode  of  levying  tax,  etc.,  see,  posty  Art.  4666. 

Art.  d733a.  Xilection  held^  how^.  The  county  commissioners  court 
shall  appoint  a  presiding  officer  to  hold  said  election,  who  shall  make  due 
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return  thereof  as  is  required  by  law  for  holding  a  general  election,  and  all  per- 
sons who  favor  taxation  for  school  purposes,  shall  have  written  or  printed  on 
their  ticket  **For  school  tax,"  and  all  persons  opposed  to  such  taxation,  shall 
have  written  or  printed  on  their  ticket  **Again8t  school  tax.''  [Act  Feb.  6; 
May  7,  1884;  18  Leg.  S.  S.  p.  38,  §  32;  S.  L.  p.  10,  §  6.] 

Art.  37336.  Who  are  voters;  order  for  tax  made,  when.  All 
persons  who  are  legal  qualified  voters  of  the  state  and  county  of  his  residence 
and  who  are  resident  property  tax  payers  in  said  district,  as  shown  by  the  last 
assessment  roll  of  the  county,  shall  be  entitled  to  vote  in  any  school  district 
election,  and  if  at  any  such  election,  two-thirds  of  such  qualified  voters,  vot- 
ing at  such  election,  shall  vote  for  the  tax,  it  shall  be  declared  by  the  county 
commissioners  court,  to  have  carried  in  said  district  and  be  so  entered  upon 
the  records  of  said  court  to  have  been  carried,  and  in  all  cases  the  returning 
officer  shall  make  a  full  and  complete  return  as  in  other  elections,  to  said 
court,  within  five  days  after  said  election  is  held,  and  said  return  shall  be 
opened  and  counted  at  the  first  meeting  of  said  court  and  the  result  de- 
clared. [Act  Feb.  6;  May  7,  1884;  18  Leg.  S.  S.  p.  38,  §  33;  S.  L. 
p.  11,  §  6.] 

Art.  3733c.  Challenge  of  voter,  how  made,  etc.  Any  one  present 
may  challenge  a  voter,  but  if  the  challenged  paily  takes  an  oath  that  he  is  a 
qualified  voter  of  the  state  and  county  and  that  he  is  a  resident  property  tax 
payer,  in  said  district,  he  shall  be  entitled  to  vote.  [Act  Feb.  6;  May  7, 
1884;  18  Leg.  S,  S.  p.  38,  §  34;  S.  L.  p.  11,  §  7.] 

Art.  3733(7.  Election  held^  how.  All  polls  for  school  district  elec- 
tions, shall  be  opened  at  10  o'clock  A.  H.  and  shall  not  be  closed  before  4 
o'clock  p.  H.,  and  none  of  the  officers  holding  such  election  shall  be  entitled 
to  compensation  therefor.  [Act  Feb.  6;  May  7,  1884;  18  Leg.  S.  S.  p  38, 
§36;  S.  L.  p.  11,  §  8.] 

Art.  8733e.  District  trustees  elected,  how.  On  the  first  Saturday 
in  June  of  each  year  the  qualified  voters  of  each  school  district,  at  school  dis- 
trict meeting  for  that  purpose,  shall  elect  three  trustees  for  said  district,  who 
shall  enter  upon  the  discharge  of  their  duties  upon  the  first  day  of  July  fol- 
lowing, and  shall  hold  their  offices  for  one  year,  and  thereafter  until  their  suc- 
cessors have  been  elected  or  appointed  and  shall  have  qualified.  The  commis- 
sioners court  shall  appoint  three  persons,  qualified  voters  of  the  district,  to 
hold  such  election,  who  shall  make  returns  thereof  to  the  county  judge  within 
five  days  after  such  election  shall  have  boen  held,  and  if  no  election  be  held» 
or  if  a  vacancy  occur  in  the  board  of  trustees  by  death  or  otherwise,  the  county 
judge  shall  at  once  appoint  a  trustee,  or  trustees,  as  may  be  necessary,  for  the 
full  or  unexpired  term.  No  person  shall  be  elegible  to  serve  as  a  school 
trustee  who  cannot  read  and  write,  and  has  not  been  a  resident  of  the  school 
district  for  six  months  prior  to  the  election  held  for  trustees.  [Amendment 
April  2,  1887;  20  Leg.  p.  122;  S.  L.  p.  14,  §  1.] 

Art.  8733/.  Trustees  a  body  corporate.  The  trustees  of  school  dis- 
tricts, provided  for  in  the  preceding  sections  of  this  act,  and  their  successors 
in  office  shall  be  a  body  politic  and  corporate  in  law,  and  shall  be  known  by 
and  under  the  title  and  name  of  district  trustees  of  district  number  ....  and 
county  • .  •  •  State  of  Texas,  and  as  such,  may  contnict  and  be  contracted 
with,  sue  and  be  sued,  plead  and  be  impleaded  in  any  court  of  this  state  of 
proper  jurisdiction,  and  may  receive  any  gift,  grant,  donation  or  devise  made 
for  the  use  of  the  public  schools  of  the  district.  All  reports  and  other  offi- 
cial papers  shall  be  headed  with  the  number  of  district  and  name  of  county. 
[Act  Feb.  6;  May  7,  1884;  18  Leg.  S.  S.  p.  38,  §  37;  S.  L.  p.  14,  §  2.] 
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Abt.  3733^.     School  tax  abrog^ated  or  changed,  when  and  how. 

At  any  time  after  the  expimtion  of  two  years  after  any  district  has  levied  a 
school  tax  on  itself,  and  twenty  resident  property  holding  t«ix  payers  and 
qualified  voters  of  the  district  may  have  an  election  held  to  determine  whether 
such  tax  shall  be  abrogated,  increased  or  diminished,  by  mukiiig  a  written 
application  to  the  county  commissioners  court,  such  election  shall  be  held  and 
condacted  as  elections  provided  for  in  section  32  of  this  act,  and  all  resident 
property  tax  paying  voters  of  said  district  shall  be  entitled  to  vote  at  such 
election.  The  person  holding  such  election  shall  make  return  of  such  elec- 
tion within  five  days  to  the  county  commissioners'  couit,  and  said  court  shall 
at  its  first  meeting  thereafter,  open  said  returns  and  declare  the  result.  And 
said  court  shall  enter  an  order  to  that  effect,  and  shall  thereafter  levy  such 
tax  on  said  district  as  may  be  provided  for  by  the  result  of  said  election. 
[Act  Feb.  6;  May  7,  1884 ;  18  Leg.  S.  S.  p.  38,  §  38;  S.  L.  p.  11,  §  9.] 

Art.  3733A.  School  tax  levied  and  collected,  how.  The  county 
commissioners'  court  shall  at  the  time  of  levying  the  tax  for  county  pur- 
poses, also  levy  upon  each  school  district  the  amount  of  taxes  said  district 
has  voted  upon  itself,  and  it  shall  be  the  duty  of  the  tax  assessor  to  make  a 
separate  roll  for  each  school  district  in  alphabetical  order  one  copy  to  be  de- 
posited with  the  county  commissioners'  court,  and  the  other  with  the  collector, 
and  the  taxes  levied  upon  the  real  property  in  said  district  shall  be  a  lien 
thereon,  and  the  same  shall  be  sold  for  unpaid  taxes  in  the  manner  and  at  the 
time,  sales  occur  for  state  and  county  taxes.  The  tax  assessor  shall  assess 
and  the  tax  collector  shall  collect  said  district  taxes  as  other  taxes.  The  tax 
assessor  shall  receive  a  commission  of  one  per  centum  for  assessing  such  tax, 
and  the  tax  collector  a  commission  of  one  per  centum  for  collecting  the  same. 
The  tax  collector  shall  pay  all  such  taxes  to  the  county  treasurer  and  said 
treasurer  shall  credit  each  school  district  with  the  amount  belonging  to  it,  and 
to  pay  out  the  same  as  other  school  moneys.  [Act  Feb.  6;  May  7,  1884;  18 
Leg.  S.  S.  p.  38,  §  39;  S.  L.  p.  11,  §  10.] 

See,  po««,  Art  4666. 

Art.  3733t.  Scholastic  census^  how  taken*  The  scholastic  census 
shall  be  taken  by  the  district  trustees  or  one  of  them,  nnder  the  supervision  of 
the  county  judge,  of  all  children  in  their  district  between  the  ages  of  eight  and 
sixteen  years,  giving  name,  age,  color,  sex,  and  the  name  of  the  parent  or 
guardian,  as  may  be  directed  by  the  state  superintendent  of  public  instruction, 
and  return  the  said  list  to  the  county  judge  by  the  first  Monday  in  June  in 
each  year,  and  the  trustee  or  trustees  so  taking  said  census  shall  be  paid  the 
same  compensation  therefor  as  is  hereinafter  provided  for  assessors  for  like 
services  and  in  the  same  manner.  The  county  judge  shall  by  the  first  Monday 
in  June  thereafter  aggregate  the  whole  number  of  children  in  the  county  and 
make  an  abstract  in  duplicate  thereof,  one  to  be  filed  with  the  county  clerk 
and  the  other  forwarded  by  him  to  the  state  superintendent;  said  census  rolls 
shall  be  sworn  to  by  the  trustee  or  trustees  taking  the  census,  and  said 
abstracts  by  the  county  judge  before  any  officer  authorized  to  administer  oaths. 
[Amendment  March  24,  1885;  19  Leg.  p.  37,'  §  40;  S.  L.  p.  16,  §  1.] 

Art.  3734.  Transfer  of  children  from  one  connty  to  another. 
Children  within  scholastic  age  belonging  to  a  community  lying  on  a  county 
line  may  be  transferred  to  an  adjoining  community  in  the  other  county.  Ap- 
plication for  such  transfer  must  be  made  before  the  school  fund  is  apportioned 
by  the  county  judge.  The  pro  rata  share  of  the  school  fund  of  transferred 
children  shall  be  held  by  the  county  treasurer  and  paid  to  the  treasurer  of  the 
county  to  which  the  children  were  transferred  on  the  order  of  the  county 
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judge  of  the  county  from  which  the  children  were  tranferred.  [Act  Feb.  6 ; 
May  7,  1884;  18  Leg.  S.  S.  p.  38,  §  41;  S.  L.  p.  21,  §  1.] 

Art.  d734a.  Transfers  within  county  must  be  made  before  ap- 
portionment^  etc*  The  county  judge  may,  at  any  time  before  be  appor- 
tions the  school  fund  among  the  Beveral  districts  or  communities,  transfer  a 
child  from  one  district  or  community  to  another  in  the  same  county,  and  in 
every  such  case  he  shall  transfer  the  pro  rata  share  of  such  child  in  the  school 
fund  to  the  district  or  community  in  which  said  child  shall  be  taught.  After 
the  completion  of  said  apportionment  no  transfer  shall  be  made,  but  all  chil- 
dren within  the  scholustio  age  who  have  not  attended  any  public  school  in  the 
state  during  the  current  scholastic  year  shall  be  allowed  to  attend  free  of  charge 
any  public  school  in  any  district  or  community  in  which  such  children  have 
acquired  a  residence.  The  county  judge  shall  also  have  authority,  on  the 
recommendation  of  the  school  trustees,  to  consolidate  one  school  with  another 
in  the  same  district  or  adjoining  district,  and  to  transfer  money  from  one 
school  to  another  school  in  the  same  district  or  adjoining  district.  [Amend- 
ment April  2,  1887;  20  Leg.  p.  122;  S.  L.  p.  21,  §  2.] 

Art.  8735.  County  judgre  supervises  and  visits  schools,  etc. 
The  county  judge  shall  have,  under  the  direction  of  the  state  superintendent, 
the  immediate  sui)ervl8ion  of  all  matters  pertaining  to  publio  education  in  his 
county.  He  shall  confer  with  and  counsel  teachers  and  trustees,  visit  and  ex- 
amine schools,  deliver  lectures  on  topics  calculated  to  excite  and  interest  in 
public  education,  or  secure  some  one  to  do  so.  He  shall  organize  and  bold 
teachers  institutes,  and  shall  approve  all  vouchers  against  the  school  fund  of 
his  county.  He  shall  approve  all  contracts  between  teachers  and  trustees. 
He  shall  discharge  such  other  duties  as  may  be  prescribed  by  the  state  super- 
intendent. He  shall  distribute  all  school  blanks  and  books  to  the  officers  and 
teachers  of  the  publio  schools.  He  shall  make  such  animal  reports  to  the 
state  superintendent  as  may  be  required  by  that  officer;  provided^  that  in  con- 
sidering whether  he  will  approve  a  contract  between  a  teacher  and  trustees  be 
shall  be  authorized  to  consider  the  amount  of  salary  promised  the  teacher. 
[Act  Feb.  6;  May  7,  1884;  18  Leg.  S.  S.  p.  38,  §  43;  S.  L.  p.  8,  §  2.] 

Art.  8736.  County  superintendent;  election;  qualifications; 
term  of  office^  etc. 

Election  of.  The  office  of  county  superintendent  of  public  instruction 
is  hereby  created,  and  the  county  commissioners  court  of  any  county  in 
this  state  may,  when  in  their  judgment  it  may  be  advisable,  provide  for  the 
election  at  each  general  election  of  some  person  of  educational  attainments, 
good  moral  character,  and  executive  ability,  a  qualified  voter  of  said  county, 
and  the  holder  of  a  first  grade  teacher's  certificate,  who  shall  hold  his  office 
for  the  term  of  two  years,  and  until  his  successor  is  elected  and  qualified; 
and  said  commissioners  court,  when  they  so  provide  for  the  election  of  a 
county  superintendent,  shall  appoint  a  county  superintendent  of  publio  in- 
struction, with  the  qualifications  above  provided,  who  shall  perform  the  duties 
of  such  office  until  a  county  8U]>^rintendent  shall  have  been  elected,  as  here- 
inbefore provided,  and  shall  have  qualified. 

Duties.  Such  county  superintendent  of  public  instruction  shall  perform 
all  the  duties  in  regard  to  the  public  free  schools  of  his  county  imposed  by  law 
npon  the  county  judges  of  such  counties  as  have  no  county  superintendents 
of  public  instruction,  and  shall  have  and  may  exercise  all  powers  and  author- 
ity vested  by  law  in  such  county  judges  in  respect  to  matters  appertaining  to 
the  publio  free  schools ;  and  in  addition  thereto  he  shall  take  the  scholastic 
census  of  his  county,  which  census  shall  be  taken  by  districts  in  those  counties 
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wherein  the  district  system  preyaib,  und  under  the  rules  and  regulations  of 
section  40  of  this  act. 

Oath;  Bond;  Pat.  Such  county  superintendent,  before  entering  upon 
the  discharge  of  his  duties,  shall  take  the  oath  of  office  prescribed  by  law  for 
school  officers,  and  shall  enter  into  bond  in  the  sum  of  five  thousand  dollars, 
with  good  and  sufficient  security,  to  be  approved  by  the  county  commissioners 
court,  and  to  be  filed  with  the  county  clerk  of  his  county;  and  said  bond  shall 
be  made  payable  to  the  county  commissioners  court  and  their  successors  in 
office  intrust  for  the  permanent  school  fund  of  the  county,  and  be  conditioned 
for  the  faithful  performance  of  the  duties  of  his  office.  Said  county  super- 
intendent shall  receive  the  same  compensation  for  his  services,  to  be  paid  in 
the  same  way,  as  is  allowed  by  law  to  the  county  judges  for  similar  services, 
and  also  the  compensation  allowed  by  law  for  taking  the  scholastic  census, 
and  such  other  compensation  as  may  be  allowed  by  the  commissioners  court  of 
his  county,  to  be  paid  from  the  school  fund ;  provided^  the  said  compensation 
shall  never  exceed  in  the  aggregate  one  thousand  dollars  per  annum.  He 
shall  have  authority  to  administer  all  oaths  necessary  for  the  proper  discharge 
of  all  the  duties  required  of  him. 

Ofpicb  to  bb  at  Countt  Seat.  Said  county  superintendent  shall  keep 
his  office  at  the  county  seat,  and  to  him  shall  be  made  all  applications  and  re* 
ports  authorized  and  required  by  law  to  be  made  to  county  judges  in  re- 
spect to  public  f  i-ee  school  matters  in  those  counties  having  no  county  super- 
intendents of  public  instruction.  [Amendment  April  2;  July  4,  1887;  20 
Leg.  p.  122,  §  43a;  S.  L.  p.  7,  §  1.] 

Abt.  8737.  Connty  Judge;  bond;  oaOu  The  county  judge  shall 
give  a  bond  in  the  sum  of  one  thousand  dollars  to  be  approved  by  the  county 
commissioners  court  and  filed  with  the  county  clerk,  said  bond  to  be  made 
payable  to  the  county  commissioners  court  and  their  successors  in  office,  and 
conditioned  for  the  faithful  performance  of  his  duties.  He  shall  also  take  the 
oath  of  office  prescribed  by  the  constitution.  [Act  Feb.  6;  May  7,  1884;  18 
Leg.  S.  S.  p.  38,  §  44;  S.  L.  p.  8,  §  3.] 

Aht.  3738.  Compensation^  when  paid.  County  judges  shall  be  en- 
titled to  the  following  compensation  :  For  five  hundred  dollars  or  less  of  the 
school  fund  actually  disbursed  by  the  county  treasurer,  twenty-five  dollars  shall 
be  allowed  such  judge;  for  five  hundred  dollars  and  not  exceeding  one  thousand 
dollars  so  disbursed,  fifty  dollars  shall  be  allowed;  and  for  each  additional 
thousand  or  fractional  part  thereof  so  disbursed,  ten  dollars  shall  be  allowed 
such  judge, and  ten  per  cent,  on  the  salary  thus  allowed  shall  be  added  thereto 
for  postage,  stationery,  and  printing  expenses  connected  with  the  administra- 
tion of  the  school  law.  Such  compensation  shall  be  paid  to  the  county  judge 
by  the  county  treasurer  out  of  the  public  school  fund,  upon  the  approval  of 
his  voucher  by  the  commissioners  court,  as  follows:  On  or  after  the  third 
Mondays  of  February  and  May  of  each  year  the  allowances  upon  disburse- 
ments to  those  dates  respectively  shall  be  paid,  and  on  or  after  the  third 
Monday  of  August  the  allowance  upon  disbursements  to  that  date  and  subse- 
<)uent  to  the  one  last  above  mentioned,  together  with  said  ten  per  cent,  addi- 
tional, shall  be  paid ;  provided^  such  judge  shall  have  made  to  the  state  super- 
intendent of  public  instruction  all  reports  required  of  him  by  law,  in  respect 
to  matters  appertaining  to  the  public  free  schools  of  his  county;  and  the  com- 
missioners court  shall  not  approve,  nor  shall  the  county  treasurer  pay,  the 
voucher  of  any  county  judge  for  that  portion  of  his  compensation  herein 
thirdly  above  mentioned  until  said  judge  shall  exhibit  to  such  court  and 
treasurer  an  acknowledgment  of  the  receipt  by  such  state  superintendent  of 
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such  reports.     [Amendment  April  2;  July  4,  1887  ;  20  Leg*  p.  122;  S.  L. 
p.  8,  §4.] 
Art.  3739.    Apportioninent  of  school  fund  in  the  connty.    The 

county  judge  upon  the  receipt  of  tbe  certificate  issued  by  the  board  of  educa- 
tion, for  the  state  fund  belonging  to  his  county  shall  add  thereto  the  county 
fund,  if  any,  and  deduct  the  amount  estimated  as  bis  compensation,  and  the 
commissions  of  the  treasurer  and  any  other  liiCwful  expenses  against  said  funds, 
and  shall  apportion  the  remainder  to  the  several  scliool  districts  or  communi- 
ties as  per  scholastic  census.  [Act  Feb.  6;  May  7, 1884;  18  Leg.  S.  S.  p.  38- 
§46;  S.  L.  p.  9,  §5.] 
Art.  3740.    County  treasurer;  fees;  bond,  etc 

(a)  The  treasurers  of  tbe  several  counties  shall  be  treasurers  of  the- 
available  public  free  school  fund  for  their  respective  counties. 

(b)  The  treasurers  of  the  several  counties  shall  be  allowed  for  receiving  and 
disbursing  the  school  funds,  the  fees  provided  in  article  2403,  Bevised  Statutes 
of  Texas. 

(c)  Should  the  collector  of  taxes  of  the  county  make  default  in  paying  over 
to  the  treasurer,  on  the  certificate  of  the  board  of  education,  in  a  reasonable 
time,  such  treasurer  shall  be  allowed  in  tbe  settlement  of  his  accounts  such 
exchange  for  collecting  the  pro  rata  distributive  portion  of  school  fund  due 
his  county  as  may  be  allowed  and  certified  to  by  the  state  superintendent. 

(d)  Within  twenty  days  after  the  receipt  of  his  certificate  of  election  it 
shall  be  the  duty  of  the  county  treasurer  to  execute  a  bond,  with  two  or  more 
good  and  sufficient  sureties,  for  the  faithful  performance  of  bis  duties  under 
this  chapter.  Such  bond  shall  be  in  double  the  probable  amount  of  the  avail- 
able school  fund  which  may  come  into  his  hands,  to  be  estimated  by  the  county 
judge,  and  shall  be  made  payable  and  conditioned  as  prescribed  in  article  989,. 
Bevised  Statutes  of  Texas. 

(e)  Upon  receipt  of  the  certificate  from  the  state  board  of  education,  duly 
countersigned  by  the  comptroller,  showing  the  j>ro  rata  of  the  available  school 
fund  to  which  his  county  is  entitled  under  the  apportionment,  the  county  treas- 
urer shall  present  the  same  to  the  collector  of  taxes  for  his  county,  who  shall 
pay  the  same  from  time  to  time  out  of  the  school  taxes  in  his  hands. 

(/)  The  county  treasurer  shall  endorse  the  amounts  so  paid  by  the  collector 
on  the  certificate,  and  shall  also  execute  and  deliver  to  the  collector  duplicate- 
receipts  for  such  payments,  and  when  the  whole  amount  of  such  certificate 
shall  have  been  paid,  the  county  treasurer  shall  deliver  the  same  to  the  col- 
lector, in  whose  hands  it  shall  be  a  voucher  for  so  much  money  in  his  settlement 
with  the  comptroller  of  public  accounts. 

(g)  The  county  treasurer  shall  keep  a  record  of  all  school  funds  received  by^ 
him,  showing  the  year  for  which  the  same  are  to  be  disbursed,  and  shall  credit 
school  communities  or  districts,  after  numbering  and  otherwise  designating- 
such  communities  or  districts,  with  such  amounts  as  may  be  apportioned  to 
them  by  the  county  judge.  AH  balances  of  the  general  fund  not  appropriated 
for  the  current  year  sl^all  be  carried  over  by  the  treasurer  as  a  part  of  the 
general  fund  for  the  county  for  the  succeeding  year,  and  balances  unexpended 
or  unappropriated  for  a  school  community  or  district  shall  be  carried  over  for 
the  benefit  of  such  school  community  or  district,  if  the  community  be  reorgan* 
ized  for  the  following  year,  and  if  it  be  not  reorganized,  shall  be  added  to  the 
general  fund  for  distribution,  for  the  general  benefit  of  the  county  at  large. 
[Act  Feb.  6;  May  7,  1884;  18  Leg.  S.  S.  p.  38,  §  47;  S.  L.  p.  9,  §  6.] 

Art.  3741.    Teachers ;  qualifications ;  examination,  etc. 

(a)  Any  one  desiring  to  teach  a  public  free  school  shall,  unless  known  to 
the  county  judge,  present  a  certificate  from  the  majority  of  the  trustees  of 
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the  school  last  taught  by  hira  or  her,  or  of  the  one  which  he  or  she  desires  to 
teach ;  or  in  case  the  applicant  has  not  acquired  a  residence  of  six  months  in 
the  county  wherein  he  or  she  desires  to  teach,  then  some  other  evidence  satis- 
factory to  the  county  judge,  that  the  applicant  is  of  good  moral  character  and 
of  correct  exemplary  habits;  the  county  judge  shall  thereupon,  unless  satis- 
fied that  some  good  cause  exists  for  refusing  the  certificate  hereinafter  men- 
tioned, recommend  bim  to  the  board  of  examiners  for  examination,  which 
said  board  of  examiners  shall  be  convened  by  the  county  judge  at  stated 
times,  not  less  than  once  a  month,  provided  that  there  are  applicants,  for  the 
.  purpose  of  examining  applicants  for  certificates  to  teach.  Applicants  for 
third  grade  certificates  shall  be  examined  in  orthography,  reading,  writing, 
arithmetic,  geography,  and  English  grammar.  Applicants  for  second  grade 
certificates  shall  be  examined  in  the  branches  prescribed  for  the  third  grade, 
and  also  in  composition,  history  of  the  United  States,  history  of  Texas,  and 
the  theory  and  practice  of  teaching.  Applicants  for  the  first  grade  certificates 
shall  be  examined  in  the  branches  prescribed  for  the  third  and  second  grades, 
and  also  in  the  elementary  branches  of  algebra,  geometry,  natural  philosophy, 
and  physiology.  Such  examination  shall  be  conducted  in  the  English  lan- 
guage, and  in  writing,  and  no  applicant  shall  receive  a  certificate  unless  the 
board  of  examiners  be  satisfied  that  he  or  she  is  competent  to  teach  the 
branches  prescribed  for  the  grade  of  certificate  applied  for,  in  the  English 
language.  The  board  of  examiners  shall  examine  such  applicant  as  to  his  or 
her  competency  to  teach  the  branches  named  in  the  preceding  clauses,  and 
shall  make  a  report  under  oath  to  the  county  judge,  which  report  shall  state 
who  of  said  board  were  present  at  such  examination,  that  the  applicant  was 
examined  upon  all  the  branches  of  study  embraced  in  the  grade  of  certificate 
recommended,  and  that  such  applicant  is  competent  to  teach  and  qualified  to 
teach  all  of  such  branches. 

(J)  And  the  county  judge  shall,  if  such  report  be  favorable,  issue  a  certifi- 
<^te  of  competency  to  the  applicant,  according  to  the  grade  recommended  by 
the  board  of  examiners,  authorizing  bis  or  her  employment  by  the  trustees  of 
the  school  district  or  community  in  the  county  in  which  the  same  is  issued. 
Such  certificate  shall  be  valid  in  the  county  where  issued  for  the  current 
scholastic  year,  and  may  be  renewed  by  the  county  judge  for  any  subsequent 
year, without  examination  and  without  charge  to  the  teacher,  if  he  be  satisfied 
of  the  propriety  of  such  renewal. 

(c)  A  teacher*s  certificate  may  be  cancelled  by  the  county  judge  on  account 
of  such  incompetency,  misconduct,  or  immorality  as  may  be  reported  by  the 
trustees  to  the  county  judge,  or  as  may  otherwise  come  to  his  knowledge,  dis- 
qualifying such  teacher  for  the  instruction  of  children ;  but  before  such  can- 
cellation the  teacher  shall  have  reasonable  notice  of  the  charges  against  him  or 
her,  and  an  opportunity  to  be  heard. 

((?)  It  shall  be  the  duty  of  the  teacher  to  keep  a  full  and  correct  record  of 
the  daily  attendance  of  each  pupil,  and  all  other  statistical  data  required  by 
the  state  superintendent,  and  he  shall  make  a  complete  report  thereof  to  the 
county  judge  at  the  close  of  tl9  school.  [Amendment  April  2, 1887;  20 Leg. 
p.  122;  S.  L.  p.  18,  §  2.] 

Art.  3742.  Certificates  which  exempt  from  examinations. 
Teachers  with  certificates  from  the  Texas  State  Normal  Schools,  and  the  Sum-* 
mer  Normal  Schools  of  Texas  shall  not  be  required  ta  be  examined  by  the 
county  board  of  examiners.  Any  person  holding  a  diploma  from  a  Texas 
State  Normal  School  may  teach  in  the  public  schools  of  this  state  during  good 
behavior;  any  person  holding  a  certificate  of  one  year's  attendance  at  a  Texas 
State  Normal  School  may  teach  in  the  public  schools  of  the  state  for  three 
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years  after  its  issuance  or  daring  good  behavior;  any  person  holding  a  certifi- 
cate from  a  Summer  Normal  School  of  Texas  may  teach  in  the  state  for  two 
years  or  during  good  behsivior.  The  state  superintendent  shall  prescribe  rules 
for  granting  certificates  by  Summer  Normal  Schools.  [Act  Feb.  6;  May  7, 
1884;  18  Leg,  S.  S.  p.  38,  §  49;  S.  L.  p.  19,  §  3.] 

Art.  3743.  Salaries.  Teachers  shall  receive  salaries  not  exceeding  the 
following  sums:  Teachers  with  first  grade  certificates,  $75  per  month  ;  teach- 
ers with  second  grade  certificates,  $50  per  month;  teachei*s  with  third  grade 
certificates,  $30  per  month)  provided^  that  teachers  teaching  under  certificates 
of  one  year's  attendance  at  a  state  normal  school  shnll  be  regarded  as  teachers 
with  second  class  certificates ;  provided  further ^  that  this  rule  shall  not  apply 
to  teachers  employed  in  districts  voting  a  local  tax  on  themselves.  Teachers 
shall  admit  all  children  over  and  under  scholastic  age  into  the  public  schools. 
[Amendment  April  2 ;  July  4,  1887;  20  Leg.  p.  122;  S.  L.  p.  19,  §  4.] 

Aht.  3744.  Shall  keep  regristers,  make  reports^  etc.  Teachers 
shall  keep  daily  registers,  in  which  the  names,  ages,  and  studies  of  the  pupils* 
and  their  daily  attendance  shall  be  recorded,  and  such  other  matters  as  may 
be  prescribed  by  the  state  superintendent.  Said  registers  shall  be  open  to 
the  inspection  of  all  parents,  school  ofiicers  and  other  persons  who  may  be 
interested  to  examine  the  same.  All  teachers  shall  make  monthly  reports  on 
such  subjects  as  may  be  designated  by  the  state  superintendent  or  county 
judge,  to  be  approved  by  a  majority  of  the  trustees  of  the  district,  and  shall 
file  the  same  with  the  county  judge  when  they  present  their  vouchers  for  their 
month's  salaries.  They  shall  make  such  term  reports  at  the  end  of  schools  as 
may  be  prescribed  by  the  state  superintendent,  and  until  such  term  reports 
are  made  the  trustees  shall  not  approve  vouchers  for  last  month's  salaries,  and 
until  they  are  returned  to  and  approved  by  county  judges,  county  judges  shall 
not  approve  their  vouchers  for  last  month's  salaries,  nor  shall  the  county  treas- 
urer  pay  same.  All  monthly  and  term  reports  shall  be  made  under  oath  and 
county  judges  are  hereby  empowered  to  administer  oaths  for  such  purposes. 
[Act  Feb.  6 ;  May  7,  1884;  18  Leg.  S.  S.  p.  38,  §  51 ;  8.  L.  p.  19,  §  6.] 

Abt.  3745.  Teachers  to  attend  Snnuner  Normal  Institate.  It 
shall  be  the  duty  of  all  teachers  in  the  public  schools  of  this  state  to  attend 
the  Sumnier  Normal  Institute  as  far  as  possible.  [Act  Feb.  6;  May  7,  1884; 
18  Leg.  S.  S.  p.  38,  §  52;  S.  L.  p.  20,  §  7.] 

Art.  3746.  School  trustees,  powers  and  duties  of.  School  trustees 
shall  determine  how  many  schools  shall  be  maintained  in  their  respective 
school  districts  orcommunities,  and  at  what  points  they  shall  be  located;  they 
shall  determine  when  the  schools  shall  be  opened  and  when  closed;  they  shall 
contract  with  teachers  and  manage  and  supervise  the  schools  subject' to  the 
rules  and  regulations  of  the  county  judge  and  state  superintendent.  They 
shall  approve  all  teacher's  vouchers  and  all  othev  claims  against  the  school  fund 
of  their  districts  or  communities;  j>rot;i(2e6?,  that  trustees  of  districts  or  com* 
munities  in  making  contracts  with  teachers  shall  not  create  a  deficiency  debt 
against  the  district  or  community.  [Act  Feb.  ^  May  7,  1884;  18  Leg.  S.  S. 
p.  38,  §  53;  S.  L.  p.  15,  §  7.] 

Art.  3747.  Special  provisions  for  districts  levylngr  taxes.  Trus- 
tees of  districts  that  levy  a  school  tax,  shall  make  contracts  with  teachers  to  teach 
the  public  schools  of  their  respective  districts  for  a  period  of  not  less  than  six 
months  in  a  scholastio'year,  which  time  may  be  divided  into  two  terms  or  not 
as  may  be  directed  by  the  board  of  trustees,  but  the  compensation  to  teachers 
under  written  contract  with  the  trustees  shall  be  approved  by  the  county 
judge  before  the  school  is  taught  stating  that  the  teacher  will  teach  such  school 

278 


Digitized  by 


GoogI( 


T.  78,  Ch.  3.]      PUBLIC  EDUCATION — PUBLIC  FEEE  SCHOOLS.  3748-3753* 

for  the  time  and  money  specified  in  the  contract,  and  that  be  will  employ  the 
number  of  competent  assistants  necessary  when  the  number  of  children  in  the 
district  shall  exceed  fifty,  and  all  children  within  the  scholastic  age,  who  have 
settled  in  such  a  district  since  the  scholastic  census  was  taken  shall  be  entitled 
to  receivQ  all  the  benefits  of  the  schools  of  such  districts,  and  in  such  districts 
the  trustees  shall  have  the  right  to  increase  the  salaries  of  teachers  and  the 
scholastic  age,  and  may  also  have  the  schools  taught  longer  than  six  months  if 
it  is  deemed  advisable.  [Act  Feb.  6;  May  7,  1884;  18  Leg.  S.  S.  p.  38, 
§54;  S.L.p.  12,  §11.] 

Art.  8748.  Subjects  to  be  tanght  in  public  scliools.  All  the  public 
schools  in  this  state  shall  be  required  to  have  taught  in  them  orthography, 
reading  in  English,  penmanship,  arithmetic,  English  grammar,  modern 
geography  and  composition  and  other  branches  as  may  be  agreed  on  by  the 
trustees  or  directed  by  the  state  superintendent.  [Act  Feb.  6 ;  May  7,  1884 ; 
18  Leg.  8.  S.  p.  38,  §  55 ;  S.  L.  p.  3,  §  9.] 

Art.  8749.  Board  of  examiners ;  constitution  of.  Three  teachers 
holding  first  grade  certificates,  to  be  appointed  by  the  county  judge,  provided 
in  the  absence  of  teachers  holding  such  certificates  he  may  appoint  any  other 
competent  persons,  who  shall  constitute  the  county  board  of  examiners,  and 
shall  receive  from  each  teacher  examined  for  a  certificate  the  sum  of  three  dol- 
lars, and  the  county  judge  shall  keep  a  record  of  all  certificates  issued  by  said 
board,  and  all  other  cei*tificates  and  diplomas  of  teachers,  giving  the  name, 
sffe,  sex,  color,  and  nativity  of  the  person,  the  date,  grade,  and  length  of  time 
or  each  certificate.  No  certificate  shall  be  valid  unless  the  examination  pro- 
vided for  in  this  section  be  attended  and  taken  part  in  by  a  majority  of  the 
members  of  said  board  of  examiners.  [Amendment  April  2;  July  4,  1887; 
20 Leg.  p.  122,  §  56;  S.  L.  p.  17,  §  1.] 

AsT.  3750.  Trostees  shall  manage  schools^  etc  The  trustees  of 
school  districts  or  communities  shall  have  the  management  and  control  of  the 
public  schools;  they  shall  have  the  power  to  employ  and  dismiss  teachers  ;  but 
in  cases  of  dismissal,  teachers  shall  have  the  right  of  appeal  to  the  county 
judge  and  state  superintendent.  [Act  Feb.  6;  May  7,  1884;  18  Leg.  S.  S. 
p.  38,  §57;  S.L.p.  15,  §  8.] 

Art.  3751.  Admission  of  pnpils  over  and  under  scholastic  age ; 
suspension.  The  trustees  of  schools  shall  have  the  power  to  admit  scholars 
over  or  under  scholastic  age,  either  in  or  out  of  the  district  or  community,  on 
such  terms  as  they  may  deem  proper  and  just,  and  they  may  suspend  from  the 
privileges  of  schools  any  pupil  found  guilty  of  fncorrigible  conduct,  but 
such  suspension  shall  not  extend  beyond  the  current  term  of  the  school.  [Act 
Feb.  6;  May  7,  1884;  18  Leg.  S.  S.  p.  38,  §  58 ;  S.  L.  p.  15,  §  9.] 

Art.  8752.  Oaths  of  scliool  officers.  County  judges,  trustees  and  all 
school  officers,  except  teachers,  shall  take  oaths  to  faithfully  and  impartially 
discharge  the  duties  of  their  respective  offices.  [Act  Feb.  6;  May  7, 1884; 
18  Leg:  S.  S.  p.  38,  §  59;  S.  L.  p.  3,  §  10.] 

Art.  3753.  White  and  colored  scliools.  White  and  colored  children 
shall  not  bo  taught  in  the  same  schools,  but  the  colored  children  shall  receive 
the  benefit  as  far  as  practicable  of  the  public  school  fund,  and  the  funds  set 
aside  in  any  district  or  community  for  colored  children  shall  not  be  used  for 
the  education  of  white  children,  nor  shall  the  public  school  fund  set  aside  in 
any  district  or  community  for  white  children  be  used  for  the  education  of  col- 
ored children.  Three  white  trustees  shall  in  all  cases  be  elected  or  appointed 
for  the  management  and  control  of  white  schools,  and  three  colored  trustees 
shall  be  elected  or  appointed  in  any  school  district  for  the  colored  schools 
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therein  upon  the  written  application  of  ten  colored  residents  of  said  district 
having  one  or  more  children  within  the  scholastic  age,  to  the  county  judge  one 
month  before  any  annual  election  in  said  district  for  school  trustees.  In  case 
there  are  not  enough  colored  children  in  any  school  district  as  laid  off,  then 
two  or  more  of  said  districts  may  be  consolidated  by  the  trustees  for  the  ben- 
efit of  the  colored  school,  and  each  of  the  districts  shall  pny  prorata^  accord- 
ing to  colored  scholastic  census  in  each,  from  the  district  school  fund,  for  its 
support,  and  shall  be  governed  by  the  trustees  of  both  districts.  [Act  Feb. 
6;  May  7,  1884 ;  18  Leg.  S.  S.  p.  38,  §  60;  S.  L.  p.  16,  §  12.] 

Art.  3754.  School  fund  maybe  used  for  erecting,  etc.,  schooL 
house.  When  a  school  district  or  community  has  no  school  house  or  not  a 
sufficient  number,  or  when  the  school  houses  are  in  need  of  repairs  or  furniture, 
so  much  of  the  available  public  free  school  fund  to  the  credit  of  such  district 
or  community  for  any  one  year  as  the  county  judge  may  deem  expedient  or 
necessary,  may  be  used  for  erecting,  repairing,  or  furnishing  a  bouse  or 
houses,  as  the  case  may  be  ^  provided^  that  where  a  house  is  to  be  erected,  the 
citizens  of  the  district  or  community  must  contribute  of  their  labor  or  means, 
or  both,  an  amount  equal  to  one-third  of  the  school  fund  so  used,  and  a  suit- 
able piece  of  land  shall  be  donated  as  a  site,  and  a  deed  therefor  shall  be  exe- 
cuted and  delivered,  conveying  a  good  and  sufficient  title  in  fee  simple  in  and 
to  such  land,  to  the  county  judge  and  his  successors  in  office  in  trust  for  public 
free  school  purposes,  which  deed  must  be  recorded  as  other  deeds;  and  pro- 
vided  further fthwtdAsiviGi^  which  have  taxed  or  may  hereafter  tax  themselves, 
may  be  allowed  to  use  the  money  raised  by  such  taxation  for  the  purpose  of 
purchasing,  repairing,  enlarging,  erecting,  or  furnishing  school  buildings,  or 
to  purchase  building  sites,  but  the  title  to  all  real  estate  so  purchased  shall  be 
taken  and  recorded  as  herein  above  provided.  [Amendment  April  2;  July 
4,1887;  20  Leg.  p.  122,  §  61;  S.  L.  p.  20,  §  1.] 

Art.  3755.  Application  for  use  of  school  fund,  made  how.  The 
trustees  of  the  district  or  community  must  make  an  application  to  the  county 
judge  for  any  appropriation  for  the  purposes  named  in  the  preceding  section 
before  making  any  contract  with  any  teacher  for  the  year  in  which  such  ap- 
propriation is  desired,  which  application  shall  be  accompanied  with  plans  and 
specifications  of  the  bouse  or  bouses  sought  to  be  erected,  with  a  statement  of 
the  estimated  cost,  or,  in  case  of  desired  repairs  or  furniture,  a  detailed  state- 
ment of  the  repairs  or  furniture  desired,  together  with  an  estimate  of  the  cost 
of  the  same.  [Amendment  April  2;  July  4,  1887;  20  Leg.  p.  122,  §  62; 
S.  L.  p.  20,  §  2.1 

Art.  3756.  County  judge  must  be  satisfled  of  the  necessity  of 
inu^rovements  asked  for.  After  receipt  of  such  application,  the  county 
judge,  if  it  appears  to  his  satisfaction  that  the  house  to  be  erected  is  necessary 
and  adapted  to  the  needs  of  the  pupils  of  the  district  or  community,  or 
that  the  repairs  or  furniture  desired  is  necessary,  and  that  the  requirements  of 
the  law  have  been  complied  with,  shall  make  an  order  appropriating  such  an 
amount  of  the  school  fund  to  the  credit  of  such  district  or  community  for  that 
year  as  he  may  deem  expedient,  necessary,  and  proper  for  the  purposes  spec- 
ified in  such  application ;  but  in  making  any  such  ap{)ropriation  for  a  district 
the  scholastic  interests  of  the  districts  as  a  whole  shall  be  considered,  and  no 
part  of  such  an  appropriation  shall  be  drawn  f  roih  the  treasury  or  paid  until 
the  completion  of  the  building  or  repairs  according  to  contract,  plans,  and 
specifications,  or,  in  case  of  furniture,  until  the  delivery  thereof  according  to 
such  contract  as  the  trustees  may  have  made,  and  then  only  upon  the  warrant 
of  the  county  judge.  [Amendment  April  2,  1887;  20  Leg.  p.  122,  §  63 ;  S. 
L.  p.  20,  §  3.] 
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Art.  3757.  Trastees  to  contract  for  buildingrs,  etc.  The  trustees 
of  such  school  district  or  comoiunityy  shall  coutract  for  the  erection  of  such 
building,  and  superintend  the  construction  of  the  same,  and  the  county  judge 
shall  draw  his  warrant  or  warrants  upon  the  school  fund  so  appropriated  only 
upon  accounts  first  approved  by  them.  [Act  Feb,  6;  May  7,  1884;  18  Leg. 
S.  S.  p.  38,  §  64 ;  S.  L.  p.  21,  §  4.] 

Abt.  3758.  Contract  must  stipulate  for  waiver  of  lien.  No  me- 
chauict  contraptor,  material  man  or  other  person  can  contract  for,  or  in  any 
other  manner  have  or  acquire  any  lieu  upon  the  bouse  so  erected,  or  the  land 
upon  which  the  same  is  situated,  and  all  contracts  with  such  parties,  shall  ex- 
pressly stipulate  for  a  waiver  of  such  lien.  [Act  Feb.  6;  May  7,  1884;  18 
Leg.  S.  S.  p.  38,  §  65;  S.  L.  p.  21,  §  5.] 

Art.  3759.  Scliool  property  may  be  pnrchased.  So  much  of  the 
available  school  fund  of  any  school  district  or  community  for  any  one  year 
as  the  county  judge  may  deem  expedient,  necessary,  and  proper,  may  be  used 
in  the  purchase  of  suitable  school  property  upon  the  terms  and  conditions 
hereinbefore  specified.  [Amendment  April  2;  July  4,  1887;  20  Leg.  p.  122, 
§66;  S.  L.  p.  21,  §  6.] 

Art.  3760.  May  be  sold.  The  trustees  of  any  school  district  or  com- 
munity, upon  the  order  of  the  county  commissioners  court,  approving  the 
terms  thereof,  when  deemed  advisable,  may  make  sale  of  any  property  be- 
longing to  said  school  district  or  community,  and  apply  the  proceeds  to  the 
purchase  of  necessary  grounds,  or  to  the  building  or  repairing  of  school 
houses.     [Act  Feb.  6;  May  7,  1884;  18  Leg.  S.  S.  p.  38,  §  67;  S.  L.  p.  21, 

Art.  3761.  May  be  rented  or  leased.  The  trustees  of  any  school 
district  or  community,  not  having  a  school  house,  may  rent  or  lease  a  suitable 
house,  instead  of  building  or  purchasing  one,  if  deemed  advisable  by  them; 
the  rent  shall  be  paid  by  the  county  treasurer,  out  of  the  available  school  fund 
to  the  credit  of  the  district  or  community,  upon  the  warrant  of  the  trustees 
approved  by  the  county  judge.  [Act  Feb.  6;  May  7,  1884;  18  Leg.  S.  S. 
p.  38,  §  68;  S.  L.  p.  21,  §  8.] 

Art.  3762.  Property  mider  control  of  trnstees.  All  school 
houses  erected,  grounds  purchased  or  letised  for  a  school  district  or  commun- 
ity, and  all  other  property  belonging  thereto  shall  be  under  the  control  of  the 
district  trustees  of  such  community  or  district.  [Act  Feb.  6;  May  7,  1884 ; 
18  Leg.  S.  S.  p.  38,  §  69;  S.  L.  p.  21,  §  9.] 

Art.  3763.  School  houses  for  white  and  colored  children.  A 
school  bouse  constructed  in  part  by  voluntary  subscription  by  colored  parents 
or  guardians  and  for  a  colored  school  district  or  community,  shall  not  be  used 
without  the  consent  of  the  colored  district  or  community  assisting  in  its  erec- 
tion, for  the  education  of  white  children ;  and  a  like  rule  shall  protect  the  use 
of  school  houses  erected  in  part  by  volunt>ary  subscription  of  white  parents 
or  2:uardiaus,  for  the  benefit  of  white  children.  [Act  Feb.  6  ;  May  7,  1884  ; 
18  Leg.  S.  S.  p.  38,  §  70;  S.  L.  p.  21,  §  10.] 

Art.  3764.  Counties  exempted  from  the  district  system.  The 
following  counties  shall  be  and  the  same  are  exempted  from  the  district  sys- 
tem provided  for  in  this  act,  to-wit:  Anderson,  Angelina,  Aransas,  Atascosa, 
Bastrop,  Bosque,  Bowie,  Brazoria,  Burleson,  Calhoun,  Callahan,  Cameron, 
Camp,  Cass,  Chambers,  Concho,  Delta,  DeWitt,  Duval,  Eastland,  El  Paso, 
Erath,  Falls,  Fannin,  layette.  Fort  Bend,  Franklin,  Freestone,  Gillespie, 
Goliud,  Gonzjiles,  Gregg,  Grimes,   Guadalupe,   Hardin,   Hays,  Henderson, 
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Hidalgo,  Hopkins,  Jackson,  Jasper,  JefFet*son,  Karnes,  La  Salle,  Lampasas, 
Liberty,  Limestone,  Medina,  Marion,  Mason,  Matagorda,  McMollen,  Menard, 
Milan,  Montgomery,  Morris,  Nacogdoches,  Newton,  Orange,  Palo  Pinto, 
Panola,  Pecos,  Polk,  Presidio,  Bains,  Beeves,  Bed  Biver,  Befugio,  Bobertson, 
Busk,  Sabine,  San  Aagustine,  Sun  Jacinto,  Shelby,  Smith,  Somervell, 
Stephens,  Starr,  Titus,  Tom  Green,  Trinity,  Tyler,  Upshur,  Van  Zandt,  Vic- 
toria.  Waller,  Washington,  Webb,  Wilson,  Wharton  and  Zapata.  [Amend- 
ment April  2;  July  4,  1887;  20  Leg.  p.  122,  §  71;  S.  L.  p.  12,  §  1.] 

Art.  3765.  Schools  in  exempted  counties  nnder  greneral  pro* 
visions*  Schools  in  said  counties  shall  be  organized  as  follows,  and  subject 
to  the  following  provisions  of  this  act ;  provided^  the  general  provisions  of  thia 
act  govern  when  not  in  conflict  with  the  special  provisions  hereof  as  to  com- 
munity system.  It  shall  be  lawful  for  the  parents,  guardians,  or  other  per- 
sons having  control  of  .any  childi*en  residing  in  any  county  named  in  the  fore- 
going section,  who  may  be  within  the  scholastic  age,  to  unite  and  organize 
theme^lves  into  free  school  communities,  entitled  to  share  in  the  benefits  of  the 
available  school  fund,  belonging  to  such  county,  upon  complying  with  the  con- 
ditionft  hereinafter  prescribed.  [Act  Feb.  6;  May  7,  1884;  18  Leg.  S.  S. 
p.   38-  §  72;  S.  L.  p.  12,  §  2.] 

Art.  3766.  Petition  to  county  judge  sliall  be  signed^  etc  The 
honafide  residents  of  this  state,  desiring  to  unite  in  the  organization  of  a  free 
school  community  shall  make  an  application  in  writing,  to  the  county  judge,  on 
or  before  the  first  day  of  August  of  each  year,  stating  that  they  desire  in  good 
faith,  to  organize  a  free  school,  under  the  provisions  of  this  law,  and  shall  ask 
that  their  just  pro  rata  of  the  available  school  fund  of  the  county  be  set  apart 
for  the  benefit  of  their  school  community.  Said  petition  shall  be  signed  in 
person  by  each  petitioner,  and  should  any  petitioner  be  unable  to  sign  his  or 
her  name,  then  said  petitioner  shall  authorize  the  signing  of  his  or  her  signa- 
ture to  the  petition,  in  the  presence  of  at  least  two  lawful  witnesses.  [Act 
Feb.  6;  May  7,  1884;  18  Leg.  S.  S.  p.  38,  §  73;  S.  L.  p.  12,  §  3.] 

Art.  3767.  Requisites  of  petition.  Such  petition  shall  set  forth: 
Ist,  that  the  application  is  made  in  behalf  of  a  white  or  colored  community^ 
as  the  case  may  be;  2d,  an  alphabetical  li.st  of  the  names  of  the  children 
within  the  scholastic  age;  3d,  the  age  and  sex  of  each  child;  4th,  a  similar 
list  of  all  children  within  the  scholastic  age,  residing  in  convenient  distances 
to  the  school  housed  of  said  community,  who  have  no  parents,  guardians  or 
other  persons  lawfully  controlling  them;  and  also  a  list  of  children  not  of 
scholastic  age,  who  it  is  proposed  shall  be  pupils  of  the  community  school; 
5th,  the  capacity  of  the  school  house,  and  the  character  of  other  school  con- 
veniencies,  if  any;  6th,  the  names  of  three  or  more  competent  persons,  to 
act  as  trustees  for  such  school  community.  And  the  trustees  of  the  com- 
munity shall  have  the  control  of  the  public  school  house,  and  during  the  time 
\\\  which  no  public  school  is  being  taught,  may  rent  out  the  bouse  for  such 
rent  as  can  be  obtained,  such  rent  to  be  used  to  keep  in  repair  such  school 
house;  7th,  that  no  similar  petition  has  been  signed  by  the  petitioners,  for 
any  other  community,  for  the  scholastic  year,  for  which  said  community  is 
then  being  organized.  And  should  the  seventh  statement  prove  untrue  as  to 
any  of  the  signers  of  said  petition,  the  children  under  the  control  of  such 
signer  shall  forfeit  their  interest  in  the  school  fund,  for  the  scholastic  year  for 
which  said  community  is  being  formed.  [Act  Feb.  6;  May  7,  1884;  18  Leg. 
S.  S.  p.  38,  §  74;  S.  L.  p.  13,  §  4.]  .^ 

Art.  3768.  County  judge  sliall  revise  list  of  cliildren,  etc.  On 
receipt  of  such  petition  the  county  judge  shall  revise  and  correct  it,  by  com« 
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paring  the  list  of  names  with  the  official  census  returns  and  shall  keep  the 
same  open  for  further  correction  as  may  be  shown  to  his  satisfaction  to  be 
just  and  proper,  until  the  first  ddy  of  August  of  each  year,  at  which  time,  if 
satisfied  that  the  petition  is  in  good  faith,  be  shall  enter  an  order  in  a  book 
kept  for  that  purpose,  sanctioning  the  establishment  of  such  school  com- 
mttBity,  and  shall  designate  it  by  its  name  and  number.  [Act  Feb.  6;  May 
7, 1884;  18  Leg.  S.  S.  p.  38,  §  75;  S.  L.  p.  13,  §  5.] 

Art.  3769.  Separate  or  mixed  schools  may  be  organized.  Such 
commnnitiea  may  be  organized  for  male  and  female  schools,  separate  or  mixed,, 
as  the  population  and  necessities  and  conditions  of  each  community  may  re-- 
quire;  provided^  that  in  towns  of  not  more  than  fifteen  hundred  inhabitants^ 
BO  more  than  two  shool  communities  for  white  children  and  two  communities 
for  colored  children  shall  be  organized.  [Act.  Feb.  6;  May  7,  1884;  18  Leg. 
8.  S.  p.  38,  §  76;  S.  L.  p.  13,  $  6.] 

Art.  3770.  County  Judge  may  assign  children  to  another  eom-^ 
munity*  At  any  time  before  the  apportionment  of  the  available  school  fund 
to  the  seyeral  school  communities  in  the  county,  the  county  judge  may  assign 
any  child  not  included  in  the  list  of  an  organized  school  community,  to  some 
convenient  and  proper  school  community  and  set  apart  to  such  community  the 
proper  j?ro  rata  of  such  child  out  of  such  school  fund  of  the  county.  [Act 
Feb.  6;  May  7, 1884;  18  Leg.  S.  S.  p.  38,  $  77,  S.  L.  p.  13,  §  7.] 

Abt.  8771.  Three  trustees  appointed  by  county  Judge;  duties.. 
lliree  trustees  shall  be  appointed  by  the  county  judge  for  each  community 
school  and  the  three  citizens  named  in  the  petition*,  shall  in  all  cases  be  ap* 
pointed  trustees  unless  the  county  judge  be  satisfied  from  personal  knowledge 
that  the  pai*ties  so  named  are  either  unworthy  or  incompetent.  Said  trustees 
shall  discharge  such  duties  as  are  herein  prescribed  or  which  may  be  prescribed 
by  the  state  superintendent  and  shall  see  that  the  schools  for  which  they  are 
trustees  are  conducted  in  accordance  with  the  provisions  and  limitations  of  this 
law.  Said  trustees  shall  be  removed  from  office  by  the  county  judge  upon  the 
written  application  of  a  majority  of  the  patrons  of  the  school.  [Act  Feb^ 
6;  May  7,  1884 ;  18  Leg.  S.  S.  p.  38,  §  78 ,   S.  L.  p.  14,  §  3.] 

Art.  8772.  Contract  with  teacher^  etc.  It  shall  be  the  duty  of 
the  tmstees  of  a  school  community  already  provided  with  a  school  house,  to 
contract  with  a  teacher  holding  a  certificate  of  competency  from  the  county 
judge  to  teach  school  for  the  community  for  as  long  a  period  as  the  school 
fund  entered  to  the  credit  of  the  community  will  warrant.  The  school  shall 
open  at  such  times  as  the  trustees  may  decide,  and  be  taught  continuously 
until  the  close  of  the  term,  unless  suspended  by  the  trustees.  The  trustees- 
shall  in  some  public  way,  give  two  week's  notice  of  the  time  of  opening  the 
school.  [Act  Feb.  6;  May  7,  1884;  18  Leg.  S.  S.  p.  38,  §79;  S.  L.  p. 
14,  §  4.] 

Akt.  3773.  Contracts  based  on  scliolastic  population.  Trustees 
shall  make  contracts  with  teachers,  and  in  making  them  shall  base  their  con* 
tract  with  the  teachers  on  the  basis  of  the  number  of  pupils  within  scholastic 
age,  registered  in  the  community;  provided^  however^  that  should  the  atten- 
dance fall  below  thirty-three  and  one-third  per  cent,  of  the  registered  pupils  in 
such  community,  the  trustees  thereof  may  discontinue  the  school.  [Act  Feb* 
6,  May  7, 1884;  18  Leg.  S.  S.  p.  38,  §  79a, S.  L.  p.  15,  §  5.] 

Abt.  3774.  Basis  of  contract.  .  Trustees  in  making  contracts  with 
teachers  shall  determine  the  salary  to  be  allowed  or  wages  to  be  paid,  upon 
the  following  rates  of  tuition :  To  teachers  holding  a  fii*st  class  certificate,, 
not  more  than  two  dollars  and  fifty  cents;  to  those  holding  a  second  class> 
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oertifioate,  not  more  than  two  dollars  ;  and  to  such  as  hold  a  third  class  certifi- 
cate, not  more  than  one  dollar  and  fifty  cents  per  month  per  capita  shall  be 
allowed  for  pupils  within  the  scholastic  age.  And  it  shall  not  be  lawful  for 
trustees  or  teachers  to  demand  as  u  condition  of  admittance  into  school  the 
payment  of  extra  tuition  of  pupils  of  scholastic  age;  ^rovtcfed,  that  in  no  event 
shall  teachers  holding  a  first  class  certificate  receive  from  the  public  free 
school  fund  more  than  seventy-five  dollars  per  month,  and  those  holding  a 
second  class  certificate  more  than  fifty  dollars  per  month,  and  those  holding 
it  third  class  certificate  more  than  thirty  dollars  per  month.  [Act  Feb.  6; 
May  7,  1884;  18  Leg.  S.  S.  p.  38,  §  796;  S.  L.  p.  15,  §  6.] 

Art.  3775.  Assistant  teachers.  Trustees  may  employ  one  or  more 
^^sistant  teachers  whenever  the  average  daily  attendance  exceeds  thirty-five 
pupils.  The  teacher  shall  be  entitled  to  pay  for  pupils  over  and  under  age  at 
such  i*ates  as  the  trustees  may  prescribe.  If  the  necessity  for  the  employment 
<of  an  assistant  teacher  is  caused  by  the  attendance  of  private  pupils,  then  the 
trustees  shall  require  the  teacher  to  employ  at  his  or  her  expense,  an  assistant, 
liolding  a  certificate  of  competency  as  teacher.  [Act  Feb.  6  ;  May  7,  1884; 
18  Leg.  S.  S.  p.  38,  §  79c;  S.  L.  p.  19,  §  5.] 

Art.  3776.  Teachers'  vouchers,  how  paid.  The  amount  contracted 
by  trustees  to  be  paid  a  teacher,  shall  be  paid  on  a  check  drawn  by  a  majority 
of  the  trustees  on  the  county  treasurer,  and  approved  by  the  county  judge. 
The  check  shall  in  all  instances,  be  accompanied  by  the  affidavit  of  the  teacher 
that  he  is  entitled  to  the  amount  specified  in  the  check  as  compensation  under 
his  contract  as  a  teacher.  [Act  Feb.  6;  May  7,  1884;  18  Leg.  S.  S.  p.  38, 
§  IM;  S.  L.  p.  16,  §  11.] 

(1)  By  the  Act  of  Auj^ust  7, 1876, 15  Leg.  p.  89,  an  auditorial  board  was  constituted  to  audit 
claims  of  teaoliers  for  services  rendered  in  public  schools,  and  to  apportion  the  same  for  pay- 
ment amonj^  tiie  several  districts  within  the  county.  Upon  the  report  of  the  board  it  was 
made  the  ciuty  of  the  commissioner's  court  to  direct  warrants  to  be  drawn  for  the  amounts 
«hown  to  be  due.  By  the  Act  of  April  22, 1879,  16  Leg.  p.  135,  the  provisions  of  the  former 
act  were  substantially  re-enacted,  extending  the  claims  for  services  from  Sept.  1, 1873,  to 
August  1, 1876,  instead  of  January  1, 1876,  as  provided  In  the  first  named  act.  The  Act  of 
April  2, 1883, 18  Leg.  p.  41,  in  relation  to  the  same  subject  matter,  reads  as  follows; 

An  Act  to  authorize  and  require  the  county  commissioners'  courts  of  the  several  counties 
•of  this  state  to  provide  for  the'paymeut  of  all  claims  due  teachers  of  public  free  schools  audited 
as  valid  claims  under  acts  of  the  legislature  of  Texas  approved  August  7, 1876,  or  April  22, 
A.  D.  1879,  aud  to  audit  and  pay  such  claims  as  should  have  been  presented  to,  and  audited  by 
the  auditorial  board  provided  by  said  acts. 

§  1.  Be  it  enacted  by  the  Legislature  of  the  State  of  Texas:  That  the  county  commis- 
sioners' courts  of  the  several  counties  In  this  state  are  hereby  authorized  and  required  in  eases 
^here  any  part  of  claims  audited  as  valid  under  an  act  of  the  legislature  of  Texas  approved 
August  7, 1876,  entitled  *<An  Act  to  ascertain  the  amounts  due  teachers  for  services  rendered 
in  public  schools  from  Septeml)er  1, 1873,  to  .Tanuary  1, 1876,  and  to  provide  for  the  payment 
^f  the  same,''  or  under  the  act  approved  April  22, 1879.  entitled  '*An  Act  to  ascertain  the 
amount  due  teachers  for  services  rendered  in  public  schools  from  September  1,  1S73,  to 
August  1,  1876,  and  to  provide  for  the  payment  of  the  same,"  remains  unpaid,  to  cause  to  be 
issued  in  favor  of  the  holder  of  such  claim,  a  warrant  upon  the  county  treasury  against  the 
school  district  owing  such  claim,  for  the  amount  due  upon  each  claim. 

§  2.  That  where  the  auditorial  boards  provided  under  said  Acts  of  1876  and  1879  failed  to 
■act  In  any  county,  or  where  from  any  other  cause,  a  just  claim  was  not  presented  to,  and 
audited  by  such  boards  in  any  county  then  the'holderof  such  claim  may  present  the  same  to 
the  commissioner's  court  of  such  county,  who  shall  audit  the  same  and  issue  a  warrant  there- 
for as  Is  provided  In  section  1  of  this  act,  and  make  provision  for  the  payment  thereof  as 
indicated  in  section  3  of  this  act. 

§  3.  That  if  there  should  not  be  money  enough  In  the  treasury  of  such  county  belonging  to 
fiU(5h  school  district  to  pay  off  the  warrants  provided  for  in  sections  1  and  2  of  this  act  then 
said  commissioners'  courts  are  hereby  authorized  and  required  to  levy  a  special  tax  upon  the 
taxable  property  within  such  district,  to  be  collected  as  other  taxes,  sufficient  to  pay  off  said 
claims;  provided^  that  when  in  any  county  In  which  the  boundaries  of  the  several  school  dis- 
tricts were  never  defined  nor  the  amount  of  such  claims  Is  found  to  be  so  small  as  not  to  justify 
the  levying  of  a  separate  tax  against  such  district,  then  the  comhilssioners  may  In  their  dis- 
cretion order  such  amount  to  be  paid  out  of  the  general  fund ;  provided  further,  that  In  counties 
In  which  school  dlstnct*^  were  never  defined,  the  same  shall  be  paid  out  of  the  general  fund; 
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and  provided  fltrther^  that  where  the  tax  to  be  levied  on  the  district  would  be  less  than  one- 
teoth  of  one  per  cent,  on  the  one  hundred  dollars,  then  it  shall  be  paid  out  of  the  general  fund* 

§  4.  That  all  claims  such  as  are  mentioned  in  sections  1  and  2  of  this  act,  which  are  not 
presented  to  the  several  commissioners*  courts  within  six  months  after  this  act  goes  into  efiect^ 
shuU  be  forever  barred. 

The  intention  of  the  last  act  was  to  provide  for  the  payment  of  all  unpaid  claims  then 
audited,  whether  the  levy  had  been  made  for  their  payment  or  not;  and  the  mode  of  collection 
therein  provided  was  designed  as  a  substitute  for  and  not  an  addition  to  the  remedy  afforded 
by  previous  laws.    Parlter  v.  Buckner,  67  T.  20. 

Art.  3777.  Assessor  shall  take  census.  It  shall  be  the  daty  of  the 
assessor  of  taxes  for  each  and  every  county  in  this  state  not  operated  under 
the  district  system,  prior  to  the  first  day  of  June  of  each  and  every  year,  to 
take  an  accurate  census  of  all  the  children  within  their  respective  counties  who 
will  be  of  the  age  of  eight  and  under  the  age  of  sixteen  years  on  the  first  day 
of  September  next  succeeding  the  taking  of  such  census.  [Act  Feb.  6 ;  May  7, 
1884:   18  Leg.  S.  S.  p.  38,  §  80;  S.  L.  p.  17,  §  2.] 

Abt.  3778.  Name,  age^  sex  and  color  stated.  Such  census  shall  state 
the  name  of  the  child,  bis  or  her  age,  sex  and  color.  [Act  Feb.  6;  May  7, 
1884 ;  18  Leg.  S.  S.  p.  88,  §  81 ;  S.  L.  p.  17,  §  3.] 

Abt.  3779.  Oaths  may  be  required.  For  the  purpose  of  ascertaining-  ^ 
the  facts  required  by  the  preceding  article  to  be  placed  in  such  census,  the 
assessor  shall  avail  himself  of  all  accessible  information,  and  may  when  be 
may  deem  it  necessary,  require  the  parent  or  guardian  of  any  child,  or  any 
other  person,  to  answer  under  oath  touching  such  matters.  [Act  Feb.  6; 
May  7,  1884;  18  Leg.  S.  S.  p.  38,  §  82 ;  S.  L.  p.  17,  §  4.] 

Art.  8780.  Fees  not  allowed  by  comptroller,  until  abstract  is 
filed*  No  allowance  shall  be  made  by  the  comptroller  of  public  accounts  to, 
any  assessor  of  taxes  for  any  assessment  of  taxes  in  his  county,  until  such 
assessor  shall  have  exhibited  and  filed  with  him  a  certificate  from  the  county 
clerk  under  his  hand  and  seal  of  office,  showing  that  such  census  and  abstracts, 
approved  by  the  county  judge  as  hereinafter  required,  have  been  deliyered  to 
him  by  the  assessor  within  the  time  hereinafter  provided.  [Act  Feb.  6; 
May  7,  1884;  18  Leg.  S.  S.  p.  38,  §  83 ;  S.  L.  p.  17,  §  5.] 

Art.  3780a.  Census  returned,  when.  Such  census  shall  be  verified 
by  the  affidavit  of  the  assessor,  and  shall  be  by  him  returned  to  the  county 
judge  on  or  before  the  tenth  day  of  June  of  each  year.  [Act  Feb.  6 ;  May  7, 
1884;  18  Leg.  S.  S.  p.  38,  §  84;  S.  L.  p.  17,  §  6.] 

Art.  37806.  Two  abstracts  required.  It  shall  be  the  duty  of  the 
assessor  to  make  out  and  submit  to  the  county  judge,  for  his  approval,  two 
abstracts  of  such  census,  showing  the  number  of  children  white  and  colored, 
male  and  female,  and  such  other  information  as  may  have  been  required  by 
the  state  superintendent,  and  upon  the  approval  thereof  by  the  county  judge, 
to  mail  the  same  on  or  before  the  first  day  of  July  to  the  state  superiYitendont. 
[Act  Feb.  6;  May  7,  1884;  18  Leg.  S.  S.  p.  38,  §  85;  S.  L.  p.  17,  §  7.] 

Art.  8780c.  Compensation,  how  paid.  The  assesdor  shall  receive  as 
compensation  for  taking  such  census  and  making  such  abstracts,  and  the  other 
duties  required  of  him  in  connection  therewith,  for  the  first  one  thousand 
children  enrolled,  five  cents  per  capita,  and  for  all  children  so  enrolled  in  ex- 
cess of  one  thousand,  three  cents  per  capita,  to  be  paid  upon  the  warrant  of 
the  comptroller,  out  of  the  available  schobl  fund,  by  the  tax  collector  of  the 
county,  upon  the  certificate  of  the  county  judge,  attested  by  his  signature  and 
seal  of  his  office,  that  said  census  and  abstracts  have  been  delivered  to  him  as 
required  by  law.  [Act  Feb.  6;  May  7,  1884;  18  Leg.  S.  S.  p.  38,  §  86;  S. 
L.  p.  17,  §  8,] 

Art.  3780a.  Bepealingr  clause.  That  all  laws  and  parts  of  laws  in 
conflict  with  any  of  the  provisions  of  this  act  be  and  the  same  are  hereby  re- 
pealed.    [Act  Feb.  6 ;  May  7,  1884;  18  Leg.  S.  S.  p-  38,  §  89.] 
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CH.  4.  — PUBLIC  SCHOOLS  IN  INCORPORATED  CITIES  AND 

TOWNS. 


Art. 

3781.  Cities  and  towns  may  assame  oon- 

trol  of  free  schools. 

3782.  City  or  town  may  acquire  control 

of  school,  how. 

3782a.  Election  as  to  control  of  schools, 
ordered  when. 

37825.         Election  of  tmstees,  ordered  when . 

3782c.         Mayor  and  county  judge  trustees. 

3782d.         Organization  of  board  of  trustees. 

3782e.  Powers  of  board  of  trustees. 

378^.  Application     for    new     election, 

made  when. 

37S2g.  Trustees  shall  not  receive  com- 
pensation. 

3783.  Powers  of  council  and  aldermen. 
3783a,  §  1.  City  council  may  appoint  trustees, 

when. 


Art. 
3783a,  §  2. 


3784. 

3785. 

3786. 
3787. 
3788. 
3789. 
3790. 
3791. 

3792. 
3793. 


§3. 
§4. 
§6. 


Compensation;  term  of  office  of 
trustees. 

Oath  of  offictj. 

Trustees  may  adopt  rules. 

Powers  of  trustees. 

City  or  town  shall  receive  pro  rata 
of  school  fund. 

Additional  amount  raised  by  tax- 
ation. 

Question  of  taxation  submitted. 

Tax  levied,  when. 

Schools  subject  to  general  laws. 

Scholastic  age  may  be  extended. 

Scholastic  census  talcen. 

Treasurers  have  powers  of  oonnty 
treasurers,  etc. 

Title  to  land,  houses,  etc. 

Sale  of  houses. 


Art.  3781.    Cities  and  towns   may  control  free  schools.    All 

^cities  and  towns  which  have  heretofore  uader  the  act  of  May  2,  1875,  or  any 
subsequent  law,  assumed  control  of  the  public  free  schools  within  their  limits, 
and  have  continued  to  exercise  the  same  until  the  present  time,  or  may  hereafter 
■determine  so  to  do  by  a  majority  vote  of  the  property  taxpayers  of  said  city 
or  town  voting  at  an  election  held  for  that  purpose,  may  have  exclusive  con- 
trol of  the  public  free  schools  within  their  limits.  [Act  Aug.  19,  1876;  16 
Leg.  p.  199,  §  55;  S.  L.  p.  22.] 

Art.  3782.  May  acquire  exclusive  control  of  schools.  Any  city 
or  town  in  this  state  may  acquire  the  exclusive  control  of  the  public  free 
schools  within  its  limits.  [Act  April  3;  July  24,  1879;  16  Leg.  p.  76,  §  1; 
S.  L.  p.  25,  §  1.] 

(1)  By  Final  Title,  Art.  20,  this  act  is  the  law  when  in  conflict  with  any  provision  of  tiie 
Kevised  Statutes. 

Art.  3782a.  Mayor  shall  order  election,  when,  etc.  The  mayor 
of  said  city  or  town  shall, *upon  the  written  application  of  not  less  than  fifty 
of  the  qualified  electors  of  such  city  or  town,  order,  within  twenty  days  of 
such  application,  an  election  by  the  qualified  electors  of  such  city  or  town,  to 
be  conducted  as  other  municipal  elections,  to  decide  by  a  majority  of  the  votes 
cast  by  the  qualified  electors  of  such  city  or  town  at  such  election,  whether 
such  city  or  town  shall  acquire  the  exclusive  control  of  any  or  all  of 
the  public  free  schools  and  institutions  of  learning  within  its  limits,  and 
whether  the  same  shall  be  under  the  control  of  the  board  of  trustees  as  herein- 
after mentioned,  or  of  the  council  or  board  of  aldermen  of  such  city  or  town. 
[Act  April  3;  July  24,  1879;  16  Leg.  p.  76,  §  2;  S-  L.  p.  25,  §  2.] 

(1)  By  Art.  3782,  R.  S.,  the  election  could  he  ordered  upon  an  application  of  twenty  prop- 
erty tax-payers. 

Art.  37826.     Tntstees,  election  of.    If,  at  such  election,  it  shall  be 

decided  that  such  city  or  town  has  acquired  the  exclusive  control  of  said  public 

free  schools  and  institutions  of  learning,  and  that  the  same  shall  be  under  the 

management  of  a  board  of  trustees,  then  the  mayor  of  such  city  or  town 

shall,  within  ten  days  from  the  ascertainment  of  such  result,  order  an  election, 

to  be  conducted  as  other  municipal  elections,  by  the  qualified  electors  of  such 

oity  or  town,  of  six  trustees,  to  take  charge  of  and  manage  said  public  free 

43chools  and  institutions  of  learning.     The  six  persons  receiving  the  largest 

number  of  votes  cast  at  such  election  shall,  thereupon,  become  such  trustees, 
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and  shall  hold  their  offices  for  four  years;  provided ^  that  at  the  first  election » 
held  under  the  provisions  of  this  act,  the  trustees  receiving  the  smallest  major- 
ities shall  only  hold  their  offices  for  two  years,  and  at  the  end  of  every  two 
years  thereafter,  there  shall  be  elected,  in  like  manner,  three  trustees.  Any 
vacancy,  from  any  cause  whatever  among  said  trustees,  to  be  filled  by  an  elec- 
tion as  herein  provided  for,  for  the  unexpired  term  of  such  trustees;  andy 
provided  further^  that  said  trustees  may  continue  to  act  until  their  successors 
may  have  qualified.  [Act  April  3 ;  July  24,  1879;  16  Leg.  p.  76,  §  3;  S.L. 
p.  26;  §3.] 

Art.  3782c.  County  jndgre  apd  mayor  ex  officio  members  of 
board.  The  county  judge  of  the  county  in  which  said  city  or  town  is  situ- 
ated, and  the  mayor  of  such  city  or  town  shall  be  ex  officio  members  of  said 
board  of  trustees.  [Act  April  3;  July  24,  1879;  16  Leg.  p.  76,  §  4;  S.  L. 
p.  26,  §  4.] 

Abt.  3782(2.  Organization  of  board  of  tmstees.  Said  board  of 
trustees  may  adopt  such  rules,  regulations  and  by-laws  for  their  own  govern- 
ment as  they  may  deem  proper,  and  select  their  chairman,  secretary,  treasurer 
and  other  necessary  officers.  [Act  April  3;  July  24,  1879;  16  Leg.  p.  76, 
§5;  S.L.  p.  26,  §  5.] 

Abt.  3782e*  Powers  of  board  of  tmstees.  Said  board  of  trustees 
shall  have  and  exercise  exclusively  the  same  powers,  control,  management  and 
government  of  and  over  such  public  free  schools  and  institutions  of  learning 
in  such  cities  or  towns  as  are  now  or  hereafter  may  be  by  law  conferred  upon 
the  council  or  board  of  aldermen  of  such  cities  or  towns  where  such  council 
or  board  of  aldermen  are  invested  with  the  control  of  such  public  free  schools. 
[Act  April  3;  July  24,  1879 ;  16  Leg.  p.  76,  §  6;  S.  L.  p.  26,  §  6.] 

Abt.  3782/.  If  election  is  adverse  to  control,  etc.  Should  the 
election  provided  for  in  section  2  of  this  act  result  adversely  to  the  acquisition 
of  such  control  of  the  public  free  schools  and  election  of  a  board  of  trustees, 
then  no  like  application  shall  be  entertained  within  two  years.  [Act  April  3; 
July  24,  1879 ;  16  Leg.  p.  76,  §  7;  S.  L.  p.  26,  §  7.] 

Abt.  3782(7.  Xo  compensation  for  trnstees.  The  board  of  trustees 
herein  provided  for  to  act  in  the  place  of  the  council  or  board  of  aldermen  in 
such  cities  or  towns  as  may  acquire  the  exclusive  control  of  the  public  free 
schools  and  institutions  of  learning  within  their  limits,  shall  receive  no  com* 
pensation  for  their  services.  [Act  April  3;  July  24,  1879;  16  Leg.  p.  76, 
{8;  S.  L.  p.  26,  §  8.] 

Abt.  3783.  Powers  of  town  cooncil  and  board  of  aldermen. 
The  council  or  board  of  aldermen  of  such  city  or  town  are  invested  with  ex- 
clusive power  to  maintain,  regulate,  control  and  govern  all  the  public  free 
schools  DOW  established,  or  hereafter  to  be  established,  within  the  limits  of 
said  city  or  town;  and  they  are  furthermore  authorized  to  pass  such  ordinances, 
rules  and  regulations  not  inconsistent  with  the  constitution  and  laws  as  may 
be  necessary  to  establish  and  maintain  free  schools,  purchase  building  sites, 
construct  school-houses  and  generally  to  promote  free  public  education  within 
the  limits  of  their  respective  cities  or  towns.  [Act  Aug.  19,  1876;  15  Leg. 
p.  199,  §  56;  S.L.  p.  22.] 

Abt.  3783a,  §  1.  City  cooncil  may  appoint  tmstees,  when.  The 
city  council  of  every  city  or  town  of  one  thousand  inhabitants  or  more,  incor- 
porated under  the  general  law,  that  has  or  shall  assume  control  of  its  public 
free  schools,  may  appoint  six  persons  of  good  moral  character  and  qualified 
voters  of  such  city  or  town,  as  a  board  of  trustees  for  such  schools  of  which 
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board  the  mayor  shall  he  ex  officio  chairman.  [Act  April  14 ;  July  13, 1883; 
18  Leg.  p.  112,  §  1;  S.  L.  p.  26,  §  1.] 

Art.  3783a,  §  2.  Trustees ;  term  of  office.  A  trustee  so  appointed 
shall  serve  without  compensation  and  shall  hold  office  for  the  term  of  three 
years,  or  until  his  successor  is  qualified,  and  an  appointment  to  fill  a  vacancy 
shall  be  for  the  unexpired  term  only.  But  the  terms  of  two  of  the  trustees 
first  appointed  under  this  act,  shall  expire  on  the  first  Tuesday  in  April  after 
their  appointment,  and  two  on  the  first  Tuesday  in  April  of  each  succeeding 
year.     [Act  April  14;  July  13,  1883;  18  Leg.  p.  112,  §  2;  S.  L.  p.  27,  §  2.] 

Art.  3783a,  §  3.  Oath  of  office.^  Before  any  trustee  enters  upon  the 
discharge  of  the  duties  of  bis  office,  be  shall  swear  that  he  will  faithfully  and 
impartially  discharge  the  duties  of  such  office  and  file  such  affidavit  with  the 
mayor.     [Act  April  14  ;  July  13, 1883;  18  Leg.  p.  112,  §  3;  S.L.  p.  27,  §  3. 

Art.  3783a,  §  4.  May  adopt  rules.  Said  board  of  trustees  may  adopt 
such  rules,  regulations  and  by-laws  for  their  own  government  as  they  may  deem 
proper.    [Act  April  14;  July  13, 1883;  18 Leg.  p.  112,  §4;  S.L.  p.  27,  §  4.] 

Art.  3783a,  §  6.  Powers  of.  The  public  free  schools  of  such  city  or 
town,  shall  be  under  the  control  and  supervision  of  such  board  of  trustees,  and 
said  board  when  appointed  shall  have  the  same  power  to  control,  manage  and 
govern  said  schools  that  the  city  council  or  board  of  aldermen  now  have. 
[Act  April  14;  July  13,  1883 ;  18  Leg.  p.  112,  §  6;  S.  L.  p.  27,  §  5.] 

Art.  3784.  To  receive  pro  rata  of  school  fand.  Such  city  or 
town,  after  notice  to  the  state  board  of  education  that  it  has  determined  to 
assume  control  of  the  public  free  schools  within  its  limits,  shall  receive  such 
pro  rata  of  the  available  school  fund  as  its  scholastic  population  may  entitle 
it  to.     [Act  Aug  19,  1876;  15  Leg.  p.  199,  §  56;  S.  L.  p.  22.] 

Art.  3785.  Additional  amount  may  be  raised  by  taxation, 
i¥lien.  If  at  an  election  held  for  that  purpose,  at  which  none  but  property 
taxpayers,  as  shown  by  the  last  assessment  rolls,  who  are  qualified  voters  of 
such  city  or  town,  shall  vote,  two-thirds  of  those  voting  shall  vote  in  favor 
thereof,  such  an  amount  shall  be  raised  by  taxation  not  to  exceeed  one-half  of 
one  per  cent,  in  addition  to  the  pro  rata  of  the  available  school  fund  received 
from  the  state,  as  may  be  necessary  to  conduct  the  schools  for  ten  mouths  in 
the  year.    [Amendment  July  17;  Oct  8, 1879;  16Leg.S.S.p.49  ;  S.L.p.  22.] 

Art.  3786.  Duty  of  council  to  submit  question  of  taxation. 
After  a  city  or  town  has  assumed  control  of  the  public  free  schools  within  its 
limits,  as  provided  for  in  article  3781,  the  council  or  board  of  aldermen  shall 
also  submit  the  question  to  the  property  taxpayers  as  to  whether  or  not  the 
additional  amount,  as  provided  for  in  the  preceding  article,  shall  be  raised  by 
taxation.     [S.  L.  p.  23.] 

(1)  The  mode  of  submitting  the  question  to  the  tax  payers  is  prescribed  in  An  Act  to 
Amend  Chapters  5  and  11  of  Title  17  of  the  Revised  Civil  Statutes  of  the  State,  relating  to 
charters  of  cities  and  towns  and  villages,  so  as  to  authorize  the  levy  of  a  tax  for  the  support 
of  public  free  schools,  under  certain  circumstances,  passed  March  26,  ISSl,  17  Leg.  p.  63.  The 
articles  read  as  follows : 

Art.  425a.  The  city  or  town  council,  whether  incorporated  under  the  provisions  of  this 
title  or  by  any  act  of  the  Congress  of  the  Republic,  or  the  Legislature  of  the  State  of  Texas, 
shaU  have  power  by  ordinance,  to  annually  levy  and  collect  not  exceeding  one-half  of  one 
per  cent,  ad  valorem  taxes,  for  the  support  and  maintenance  of  public  free  schools  in  the  city 
or  town,  where  such  city  or  town  is  a  separate  and  independent  school  district;  provided^  that 
no  tax  sliall  be  levied  until  an  election  shall  have  been  held,  at  which  none  but  property  tax 
payers,  as  shown  by  the  last  assessment  rolls,  who  ai*e  qualified  voters  of  such  city  or  town, 
shall  vote,  and  two-thirds  of  those  voting  shall  vote  in  favor  thereof.  The  proposition  sub- 
mitted may  be  for  a  tax  not  exceeding  one-half  of  one  per  cent.,  or  it  may  be  for  a  specific 
per  cent. ;  one  election  and  no  more,  shall  be  held  hereafter  in  any  one  calendar  year  to  ascer- 
tain whether  a  school  tax  shall  be  levied ;  if  the  proposition  is  carried  the  school  tax  shall 
continue  to  be  annnaUy  levied  and  collected  for  at  least  two  years;  and  thereafter,  unless  it  is 
discontinued,  at  an  election  held  to  determine  whether  the  tax  shall  be  continued  or  discon- 
tinued at  the  request  of  fifty  property  tax  payers  of  such  city  or  town;  when  the  tax  is  con- 
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tixraed  no  election  to  discontinne  it  shall  be  held  for  two  years;  when  the  tax  is  discon- 
tinned  no  election  to  levy  a  tax  shall  be  held  daring  the  same  year.    [S.  L.  p.  24.] 

See,  ante,  Art.  425a. 

Art.  622a.  The  board  of  aldermen  shall  have  power,  by  ordinance  to  levy  and  collect  ad 
^fdlorem  taxes,  for  the  support  and  maintenance  of  public  free  schools,  under  the  rules,  reg- 
ulations and  restrictions  prescribed  in  Article  425a,  chapter  5,  of  this  title.    [S.  L.  p.  24.] 

See,  ante.  Art  522a. 

(8)  And  see  the  following  cases.  City  of  Fort  Worth  v.  Davis,  57  T.  225;  Bwyer  v.  Hack- 
worth,  57  T.  245;  Blanc  v.  Meyer,  59  T.  90;  Perry  v.  City  of  Bockdale,  62  T.  451. 

Art.  3787.  Tax  to  be  levied  annually  thereafter.  If  the  vote  of 
ihe  taxpayers  is  ia  favor  of  the  levy  of  said  tax,  then  it  shall  be  the  duty  of 
the  ooancil  or  board  of  aldermen  annaally  thereafter  to  levy  upon  the  taxable 
property  in  the  limits  of  said  city  or  town,  in  accordance  with  the  usual 
^issessment  of  taxes  for  municipal  purposes,  such  additional  tax  as  may  be 
necessary  for  the  support  of  the  schools  for  ten  months  in  the  year,  not  to 
exceed  one-half  of  one  per  cent.     [S.  L.  p.  23.] 

Abt.  3788.  Subject  to  general  law«  Schools  thus  organized  and  pro- 
Tided  for  by  incorporated  cities  or  towns  shall  be  subject  to  the  general  laws, 
80  far  as  the  same  are  applicable ;  but  each  city  or  town  having  control  of 
schools  within  its  limits  shall  constitute  a  separate  school  district,  and  may  by 
ordinance  provide  for  the  organization  of  schools  and  the  appropriation  of  its 
school  fund  in  such  manner  as  may  be  best  suited  to  its  population  and  con- 
dition.    [Act  Aug.  19,  1876;  16  Leg.  p.  199,  §  56 ;  S.  L.  p.  23.1 

Abt.  8789.  Scholastle  age  may  be  extended^  etc.^  wnen.  Any 
city  or  town  having  voted  a  tax  in  addition  to  the  jpro  rala  of  the  available 
school  fund  from  the  state,  may  extend  the  scholastic  age  of  the  children  in 
its  schools,  and  prescribe  such  other  studies  as  the  council  or  board  of  alder- 
men may  deem  proper.     [S.  L.  p.  23.] 

Art.  8790.  Scholastle  eensus  taken.  It  shall  be  the  duty  of  the 
assessor  and  collector  of  taxes  of  such  city  or  town  as  may  have  assumed  . 
control  of  the  public  free  schools  within  its  limits,  to  take  the  scholastic  cen- 
sus annually,  as  hereinbefore  required  of  the  county  assessor,  to  file  abstracts 
of  the  same  with  the  council  or  board  of  aldermen,  and  to  report  the  same  to 
the  state  board  of  education.     [S.  L.  p.  23.1 

Abt.  3791.  Treasurers  of  cities  and  towns  constituting:  separate 
school  districts.  Whenever  any  city  or  town  shall  have  assumed  control 
of  the  public  schools  therein,  as  hei-ein  provided,  the  treasurers  of  such  cities 
and  towns,  respectively,  shall  have  the  same  powers  and  perform  the  same 
duties  as  are  herein  prescribed  for  county  treasurers,  so  far  as  the  same  are 
applicable.     [S.  L.  p.  23.] 

Abt.  3792.  Title  to  land^  houses,  etc.  The  title  to  all  houses,  lands 
and  other  property  now  owned,  or  which  may  be  hereafter  be  purchased  or 
acquired  by  a  city  or  town  for  the  benefit  of  public  free  schools,  and  all 
houses,  lands  or  other  property  purchased  for  the  benefit  of  public  free  schools 
in  the  county,  and  lying  within  the  limits  of  any  town  or  city  which  may  have 
assumed  control  and  management  of  the  public  free  schools  within  its  limits  in 
<x>nf ormity  with  law,  shall  be  vested  in  the  mayor  of  such  city  or  town ,  in  trust  for 
the  sole  use  of  public  free  schools  established  under  this  chapter.    [S.L.  p.  23.] 

Abt.  3793.  Sale  of  houses,  etc.,  held  in  trust.  Any  houses  or 
lands  held  in  trust  by  any  city  or  town  for  public  free  school  purposes,  may 
be  sold  for  the  purpose  of  investing  in  more  convenient  and  desirable  school 
property,  with  the  consent  of  the  state  board  of  education,  by  the  council  or 
l>oard  of  aldermen  of  such  city  or  town;  and  in  such  cases  the  mayor  shall 
execute  his  deed  to  the  purchaser  for  the  same,  reciting  the  resolution  of  the 
board  of  education  giving  consent  thereto,  and  the  resolution  of  the  council  or 
4>oard  of  alderman  authorizing  such  sale.  [S.  L.  p.  23.] 
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AGRICULTURAL    AND    MECHANICAL 
COLLEGE,  branch  of  the  University  of 
Texas,  8682. 
objects  of,  8683. 
board  of  directors,  8684. 
appointment  of:  term  of  office,  3686. 
Tacaucy,  how  filled,  8686. 
president  to  be  elected,  8687. 
convened  how,  8687. 
secretary  of,  and  his  duties,  8688. 
expenses  of,  bow  paid,  8689. 
shall  not  exceed  one  hundred  dollars 
per  annum,  8690. 
pay  of  secretary,  8691. 
director  to  be  notified  of   appointment, 

8692. 
students  instructed  free  of  charge,  8692a. 

apppointment  of,  etc.,  8692a. 
faculty  of  college,  appointed  how,  8693. 
by-laws,  how  made,  8694. 

shall  be  printed,  8696. 
perpetual  fund,  established  how,  8696^ 
Interest  on  bonds,  invested,  how,  8697. 

duty  of  state  board  as  to,  8698. 
money  drawn  from  the  treasury,  how  and 
for  what,  8699. 
shall  be  paid  on  warrant  ci  comptroller, 
8700. 
college  for  colored  yonths,  branch  of,  8701. 
duties  of  board  of  directors  with  respect 
to,  8702. 
normal  school  for  colored  teachers  estab- 
lished, 3702a 
I       organization  of,  8702a,  {  2. 
students  admitted,  how;  obligation  re- 
quired of,  8702a,  §  8. 
appropriation  for,  8702a,  f  4. 
students  can  obtain  certificates  of  qualifi- 
cation as  teachers,  8702a,  §  6. 
agricultural    experiment    stations    estab- 
lished, 8702&. 
APPEALS  to  superintendent  of  public  in- 
struction, taken  when,  8715. 
to  state  board  of  education,  talsen  when, 
8714. 
APPORTIONMENT      OP      AVAILABLE 
SCHOOL  FUND  made  by  by  board  of 
education,  when  and  how,  8724. 
abstract  of,  delivered  to  comptroller  and 

other  officers,  8724. 
warrant  for,  in  favor  of  county  or  city, 

drawn  how,  8726. 
apportionment  by  county  judge,  when  and 
how  made,  8789. 
ASSESSOR 
shall  take  scholastio  census,  8777. 
fees  for,  allowed  and  paid  when,  3780  to 

8780c 
penalty  for  failure  to  take,  37d0e. 
shall  make  district  school  tax-rolls,  8733A, 
fees  for,  8738A. 
ASSISTANT  TEACHERS  hi  district  schools, 
employed  when,  8747. 
in  other  schools,  8775. 
ATTENDANCE,  daily  record  of,  kept,  8741. 
AVAILABLE  SCHOOL  FUND,  defined,  8703, 
§§8,  5;  8704. 
apportionment  of,  how  made,  8724. 
abstract  of,  delivered  to  certain  officers, 
8724. 
accounts  of,  how  kept,  8726. 


AVAILABLE  SCHOOL  FUND— continned. 
paid  to  counties  and  cities,  how,  3726. 
estimate  of  amount  of,  reported  to  the  leg- 
islature by  comptroller,  3727. 
state  treasurer  shall  receive  and  pay  out» 
how,  3728. 
shall  report  condition,  etc.,  of,  to  the 

governor,  when,  8729. 
shall  not  use  same  for  other  than  school 
purposes,  8730. 
BEQUESTS  of  property  for  benefit  of  public 

schools,  how  made,  8711. 
BOARD  OF  EDUCATION,  howconstitated, 
powers  of,  3703,  §  8;  3713. 
governor  ex  officio  president  of,  3713. 
quorum,  how  constituted,  3713. 
shall  apportion  available  school  fund,  when 
and  how,  3724. 
certificate  of,  how  made,  8724. 
BOARD  OF  EXAMINERS,  how  appointed; 
compensatiou;  duties  of ,  8749. 
certificate  to  teacher,  requisites  of,  3749. 
how  issued,  3749. 
BOND  of  county  judge,  8737. 
of  county  superintendent,  8786. 
of  county  treasurer,  8740. 
CENSUS,    SCHOLASTIC.      See    SehoUude 
Census, 
distiict  trustees  shall  take,  when,  8733i. 
assessor  shall  take,  when  and  how»  8777  to 
3780. 
fees  for,  3780e. 
CHILDREN, 
transfer  of,  from  one  county  to  another^ 
how/nade,  8734. 
within  the  county,  when  and  how  made» 
3734a. 
within  scholastio  age,  entitled  to  instruc- 
tion free,  3707. 
over  and  under  scholastio  age,  shall  be  ad- 
mitted, when,  8743,  3751. 
settling  in  district  since  scholastio  census, 
entitled  to  benefit  of  schools,  when,  8747. 
CITIES  AND  TOWNS  may  assume  control 
of  free  schools,  8781. 
may  acquire  control,  how,  8782. 
election  ordered,  when,  3782a. 
trustees,  election  of,  ordered  when,  87825. 
mayor  and  county  Judge  ex  officio^  3782c. 
organization  of,  8782d. 
powers  of,  8782e. 
application  for  new  election  of,  made 

when,  878^. 
shall  receive  no  compensation,  87820r. 
may  be  appointed  by  city  council,  3783a. 
term  of  office  of;  compensation,  8783a> 

oath  of,  8783a,  §  3. 

may  adopt  rules,  etc.,  8783a,  §  4. 

powers  of,  3783a,  §  5. 
entitled  to  pro  rata  of  school  fund,  3784. 
additional  amount  raised  by  taxation,  when, 
3785. 

question  as  to,  when  and  how  submitted^ 
3786. 

tax,  when  and  how  levied,  3787. 
schools  subject  to  general  law,  8788. 
scholastio  age  may  be  extended,  8789. 

census  taken,  when  and  how,  8790. 
treasurer's  powers  and  duties,  8791. 
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CITIES  AND  TOWNS— continued, 
titles   to  lands  and  houses,  vested  how, 

3792. 
sale  of  houses,  etc,  when  and  how  made, 
3793. 
COLLECTOB  OF  TAXES  shall  pay  over 
school  money,  etc.,  3740. 
fees  of,  for  collecting  district  school  tax, 

3733A.     

COLORED  CHILDREN,  defined,  8710. 

separate  schools  provided  for,  3703,  §{  7,  9. 
COLORED  SCHOOLS  may  be  consolidated, 
when,  3753. 
shall  be  established  for  colored  children, 

3709. 
colored  trustees  shall  be  elected  for,  3763. 
COMMISSIONERS'  COURTS  may  designate 
school  districto,  3731. 
shall  order  election  as  to  district  school, 

3733. 
may  appoint  county  superintendent,  3736. 
may  approve  sale  of  school  property,  3760. 
CONVEYANCE  of  property,  etc.,  for  benefit 

of  schools,  how  made,  3711. 
COMPTROLLER  a  member  of  the  board  of 
education,  3703  (8) ,  3713. 
duties  of,  in  respect  to  investment  of  school 

funds,  3703a. 
shall  receive  abstract  of  apportionment  by 
board  of  education »  3724. 
keep  account  of  available  school  fund, 

bow,  3726. 
draw  warrant  for  amount  due  county, 

etc.,  3726. 
report  to  legislature  estimate  of  available 

school  fund,  3727. 
refuse  allowance  to  assessor  of  taxes, 
when,  3780e. 
CONSTrnmONAL  provisions  rehitlng 

to  public  free  schools,  3703. 
CONTRACTS  with  teachers,  approved  by 

county  judges,  3735. 
CONVEYANCES  of  property  for  benefit  of 

public  schools,  how  made,  3711. 
OOXJNTIES  exempt  from  the  fiistrict  school 

system,  3764. 
COUNTY    BONDS,  investment  of    school 

funds  in,  how  made,  3703a. 
COUNTY  CLERK,  shall  eive  assessor  cer- 
tificate as  to  census,  879)a. 
COUNTY  LANDS,  rent  of,  how  applied, 
37036. 
sales  of  timber,  invested  how,  3708&. 
COUNTY  JUDGE  entiUed  to  abstract  of  ap- 
portionment of  school  fund,  8724. 
shall  supervise  schools  etc.,  3735. 
confer  with  teachers,  3736. 
deliver  lectures,  3735. 
organize  teachers'  institutes,  3735. 
approve  vouchers,  3735. 
approve  contracts  between  teachers  and 

trustees,  3735. 
distribute  school  blanks,  3735. 
make  reports  to  superintendent,  8736. 
bond  and  oath  of,  3737,  8752. 
compensation  of,  3738. 

paid  when  and  how,  3738« 
shall  apportion  fima    to    schools,  how, 

etc.,  3739. 
shall  recommend  teacher  for  examination 
when,  3741a. 
issue  certificate  to  teacher,  when,  37415. 
may  cancel  certificate  on  account  of  in- 
competency, etc.,  3741d« 


COUNTY  JUDGE— continued.  f 

teachers  have  the  ri^ht  of  appeal  to,  3750.  ' 
may  authorize  use  of  available  school  fund 
for  building,  etc.,  when,  3756. 
for  purchase  of  school  property,  3759. 
shall  organize  school  commimities,  when, 
3765-3768. 
assign  children  to  school  conmiunitiesi 

when,  8770. 
appoint  trustees  for  school  commimities, 
8771. 
COUNTY  SUPERINTENDENT,  office  of, 
established,  3786. 
election  of,  ordered  when,  3736. 
qualifications  of,  3736. 
temporary  appointment  of,  3736. 
duties  of,  3736. 
compensation  of,  8736. 
may  administer  oaths,  3736. 
office  of,  kept  where,  3736. 
reports,  etc.,  made  to,  3736. 
COUNTY  TREASURER,  treasurer  of  avail- 
able school  fimd,  3740a. 
fees  of.  37406, 

exchange  for  collecting  school  fimd,  al- 
lowed when,  3740e. 
bond  of,  3740d. 

shall  demand  school  fund  of  collector  d 
taxes,  3740e. 
receipts  for,  when  and  how  executed. 
3740A 
accounts  of,  how  kept,  3740sr. 
DEVISE  of  property  for  benefit  of  public 

schools,  how  made,  8711. 
DISTRICT  shall  be  established   and   des- 
ignated for  school  purposes,  8731. 
formed  and  described,  how,  3732. 
election  for  levying  tax  In,  for  school  pur- 
poses, when  and  how  held,  8733. 
presiding  officer  to  hold,  appointed  how, 

etc.,  3738a. 
ballot,  form  of,  8738a. 
qualified  voters  at,  37335. 
two-thirds  votes  reqtdred   In  favor  of 

taxes,  37835. 
return  of,  made  when,  37335. 
challenge  of  voter,  how  made,  etc.,  3738e» 
polls  opened  and  closed,  when,  3738<I. 
officers  holding,  not  entitled  to  compen- 
sation, 37330. 
trustees  for,  when  and  how  elected,  8733«. 
constitute  a  body  corporate,  8733/. 

title  and  name  of,  3733/. 
reports,  etc.,  of,  designated  how,  3733/. 
tax  abrogated  or  changed,  when  and  how, 
3733^. 
levied  and  collected,  how,  3738A. 
scholastic  census  In,  how  taken,  8733<. 
counties  exempt  from  system,  3764.  i 

school  communities  can  be  organized  In, 
8765. 
EDUCATION,  constitutional  provisions  for, 

8703, §  1. 
ELECTION  of  district  school  trustees,  3733e. 

of  county  superintendent,  3736. 
EXAMINATIONS  of  teachers  In  free  schools, 

8741. 
FEES  of  assessors,  3733A,  a780e. 
of  board  of  examiners,  3749. 
of  collectors,  3733A. 
of  treasurer,  8740. 
FREE  SCHOOLS,  abstract  of  census  roUSi 
how  made,  etc.|  3783<. 
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FREE  SCHOOLS— continued, 
accounts  against  school  fond,  approved, 

etc.,  3715. 
ad  valorem  tax,  ayailable  school  fond,  3703, 

§3. 
admission  of  pupils  under  and  OYer  age, 

3775. 
apportionment  of  school  fund  by  county 

Judge,  3739. 
assessors'  rolls,  how  made,  3733A* 
appeals  to  board   of  educationi   allowed 

when,  3714. 
»   appeals  to  superintendent  public  instruc- 
tion, allowed  when,  3715. 
available  fund,  what  is,  3703,  §  5. 
balances  of  funds  carried  over  for  beoeflt  of 

county,  3740. 
blanks  distributed  by  county  Judge,  3735. 
blanks  and  forms  prepared  by  superintend- 
ent, 3716. 
board  of  education,  how  constituted,  3703, 

$8. 
board  of  examiners,  appointed  how,  3749. 
bonds,  investment  of  funds  in,  8703,  §  4. 
branches  taught  in,  3748. 
buildings,  how  provided,  3766. 
census  rolls,  how  made,  3733i. 
certiftoates,  teachers',  requisites  of,  3741. 
children  transferred,  when,  3734. 
cities  and  towns,  limitation  of  tax  as  to, 
3703, 1 3. 

limitation  as  to  schools  in,  3769. 

public  schools  established  in,  3781. 
collectors,  duties  of,  3740. 
communi^  system,  when  and  how  estab- 
lUhed,  3764-3770. 

in  towns,  3769. 
consolidation  of  districts,  permitted  when, 

3753. 
constitutional  provisions  relating  to,  3703, 

§§1-8. 
conveyances  of  school  property,  3711* 
county  clerks,  duties  of,  3780* 
county  funds,  3708,  §  6. 
counly  lands,  3703,  §  6. 
devises  for  school  purposes,  how  made, 

3711. 
dismissal  of  teachers,  3760. 
districts,  organized  when,  3731-2. 
district  elections,  3733. 
district  reports,  3733/. 
districts,  metes  and  bounds,  3732. 
district  tax,  3733. 

abrogated  when,  3733g. 

assessed  how,  3733A. 

increased,  3733(7. 

diminished,  3733ijr. 

levied,  3733A. 

elections  for,  3738. 
examinations,  teachers',  3741. 
funds,  apportionment  of,  3703,  §  5. 

investment,  3703,  §  4. 
houses,  3733,  3754. 
interest  on  funds,  county,  8703,  §  6. 
investment  of  funds,  county,  3703,  §  6* 
Judges  of  elections,  3733e« 
leases  of  buildings,  3761. 

of  lands,  moneys  arising  therefrom,  8704. 
legislature,  3703,  §  1. 
location  of  schools,  3746. 
monthly  reports,  8744. 
non-seetarian  schools  provided,  3705. 
occupation  tax,  3704. 
officers'  oaths,  3752. 


FREE  SCHOOLS— continued, 
opening  and  closing  of  school  terms,  3746. 
permanent  fund,  3703,  §  6. 
petitions  for  tax,  8733. 
poU  tax,  8703,  §  8. 
polls,  district  election,  8733c. 
reports,  monthly,  3744. 

term,  3744. 
scholastic  age,  3707. 
scholastic  age  increased,  8747. 
scholastic  day,  3712. 

month,  3712. 

week,  3712. 

year,  3708. 
sectarianism  in,  prohibited,  8708,  §  5. 
separate,  white  and  colored,  provided,  8709. 
sheriff  shall  give  notice  of  eleMDtion  for  dis^ 

trict  tax,  8733. 
suspension  of  pupils,  3751. 
state  tax  constitutes  available  fund,  8704. 
tax  for  buildings,  levied  when,  3703,  §  3. 
teachers'  certificates,  3742. 
teachers'  institutes,  provided,  3736. 
tickets  at  elections,  requisites  of,  3738a. 
transfers  of  children  on  county  lines,  3734. 

within  the  county,  8734a. 
tuition  to  be  paid,  when,  8761. 
two  terms  of  school  held,  when,  3747. 
visits  by  county  judge,  3735. 
voters  at  district  elections,  who  are,  37336. 
vouchers,  3736. 
waiver  of  lien,  3768. 
GOVERNOR,  member  of  board  of  education, 

3703,  §  8. 
ex  officio  president  board  of  education, 

3713. 
school  fund  certificate  signed  by,  8724. 
mVESTMENT  of  school  funds  in  coun^ 

bonds,  3703a. 
HOLIDAYS,   schools  shall  be   closed   on, 

3712. 
INSTRUCTIONS  shall  be   issued  by  state 

superintendent,  3717. 
LANDS.    8ee  School  Lande. 
MAYOR  entitled  to  abstract  of  apportioii- 

ment  of  school  fund,  8724. 
MONTH,  defined,  3712. 
NORMAL  SCHOOL,  established,  3702e. 
government  and  discipline  of,  8702c,  §  2. 
students  admitted  free  of  charge,  3702c,  $  8. 

obligation  requhred  of,  3702c,  §  4. 

adnntted  for  pay,  3702c,  §  6. 
teachers  appointed,  8702e,  §  6. 
local  board  of  directors,  powers  and  aalair 

of,  8702c,  §  6. 
appropriation  for  support  of,  8702e,  §  7. 
Austin  college  accepted,  3702d. 
opened  for  students,  etc.,  3702d,  1 2. 
NORMAL    SCHOOL,    COLORED,    estab- 
lished, 3702a. 
organisation  of,  8702a,  |  2. 
students,  obligation  required  of,  8702a,  $  8. 
appropriation  for,  8702a,  §  4. 
students  can  obtain  certificates  of  quallflca* 

tlon  as  teachers,  3702a,  §  6. 
NORMAL  SCHOOL  FOR  TEACHERS, 
certificate  from,  3742. 

rules  for  granting,  3742. 
teachers  to  attend,  8746. 
PERMANENT  SCHOOL  FUND,   defined, 

3703,  §§2,  6. 
PROPERTY,  convejrances,  etc.,  of,  for  ben« 

^t  of  school,  how  made,  3711. 
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FUBLIO     FKEB     SCHOOLS.      See     Free 
SchooU;  CiUee  and  Towns. 
rapport  and  maintenance  of,  provided  for 
by  constitution,  3703,  §  1. 
FUPlLS,  record  of  daily  attendance  of,  to  be 

kept,  3741e. 
BE6ULATI0NS  sbaU  be  made  by  state  su- 
perintendent, 8715, 3717. 
BEPORTS,  forms  for,  prescribed  by  state  su- 
perintendent, 3716. 
required  from  school  officers  and  teachers, 

3719. 
blanks  for,  shall  be  furnished,  3719. 
by  state   superintendent,  when  and  how 
made,  3720. 
shall  be  submitted  to  the  leffislatoie. 

3721. 
shall  be  distributed,  8732. 
of  teachers,  when  and  how  made.  3744. 
SCHOLASTIC  AGE,  defined,  3707. 
children  under  and  over,  admitted  into 
public  schools,  3743. 
SCHOLASTIC  CENSUS  in  school  district, 
how  taken,  3733i. 
children  not  enumerated  in,  entitled  to  at- 
tend schools,  when,  3747. 
shall  be  taken  by  assessor,  when  and  how, 
3777-37806. 
requisites  of,  3778. 
oath  may  be  required,  3779. 
assessor  not  allowed  fees  for  assessment 
of  taxes,  unless,  etc.,  3780. 
must  be  returned,  when,  3780a. 
abstracts  of,  how  made,  etc.,  87806. 
compensation  for  taking,  when  and  how 

paid,  3780c. 

SCHOLASTIC  YEAB,  defined,  3708. 

SCHOOL  COMMUNITIES,  in  what  counties 

ornnized,  3765. 
petiuon  for  organization  of,  its  requisites, 
3766. 

certidn  matters  stated  in,  3767. 
lists  of  children  in,  revised  by  county  Judge 

when,  3768. 
schools  organized,  when  and  how,  3769. 
children  not  included  in  organized   com- 
munity, assigned  how,  3770. 
trustees  appointed*  how,  3771. 

duties  of,  3771. 

shall  contract  with  teachers,  etc.,  8772  to 
8774. 

may  employ  assistant  teachers,  when, 

amount  due  teachers,  how  paid,  8776. 
scholastic  census  in,  how  taken.  3777-3779. 

assessor  failing  to  take,  not  entitled  to  al- 
lowance from  comptroller,  3780. 

how  verified  and  returned.  3780a. 

abstracts  of,  how  made,  37806. 

compensation  for  taking,  3780o. 
SCHOOLS.    See  Free  SchooU. 
provided  separately  for  white  and  colored 

children,  8703,  §7. 
may  be  consolidated,  when  and  how,  3706 

to  8709. 
money  transferred  from  one  to  another, 

how,  8734a. 
branches  taught  in,  3748. 

SCHOOL  DISTRICTS  may  be  formed,  how* 
3703,  §  8. 
tax  in,  bow  levied,  3703,  f  8. 

SCHOOL  FUND,  permanent,  defined,  8703, 
$$8-5. 
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SCHOOL  FUND— continued, 
one-half  of  proceeds  of  sale  of  public  lands 

belong  to,  3703  (1). 
debts  due  to,  recognized,  8703  (1). 
available,  defined,  8703,  §§  3,  6. 
investment  of,  in  county  bonds,  how  made, 

3703a. 
shall  not  be  appropriated  for  support  of 

sectarian  school,  3706. 
shall  be  appropriated  alike  for  white  and 

colored  children,  3706. 
children  between  8  and  16  years  entitled  to 
benefit  of,  3707. 
SCHOOL  HOUSES, 
school  fund  may  be  appropriated  for  build- 
ing or  repairing,  when  and  how,  3754. 
application  for,  made  how,  3755. 
order  appropriating,  made  when,  3756. 
contract  for  building,  made  how,  3757. 
warrant  on  school  fund,  drawn  how,  3757. 
liens  upon,  must  be  waived,  3758. 
available  school  fund  used  for  purchase  of, 

when  and  how,  3759. 
may  be  sold,  when  and  how,  3760. 
may  be  rented  or  leased,  3761. 
shall  be  under  control  of  trustees,  8762. 
use  of,  when  erected  by  voluntary  subscrip- 
tions of  white  or  colored  parents,  3763. 
SCHOOL  LANDS,  to  be  sold,  how,  3703,  $  4. 
proceeds  of,  invested  how,  3703,  §  4. 
granted  to  counties,  property  of,  3703,  f  6. 
may  be  sold,  how,  3703,  §  6. 
actual  settlers  entitled  to  pre-emption  in, 

3703,  §  6. 
proceeds  of,  invested  how,  8703,  |  6. 
SCHOOL  LAWS  shall  be  published  by  state 

superintendent,  3718. 
SCHOOL  MONTH,  defined,  3712. 
SECTTARIANISM  in  free  schools,  prohibited, 
3703,  §  5. 
in  state  university,  prohibited,  86816, 1 20. 
SECRETARY  OF  STATE  member  of  board 

of  education,  3703,  §  8. 
SESSIONS  of  schools,  limited,  3712. 
SHERIFF  shall  post  notices  of  district  school 
election,  3733. 

STATE  SUPERINTENDENT.    See  County 
Superintendent. 

election:  qualifications  of,  3714. 

duties  of,  3714. 

i^peals  from  rulings  of,  to  board  of  educa- 
tion, 3714. 

ineligible  for  election  to  other  office,  when, 
3714. 

general  duties  of,  8715. 

shall  file  reports,  etc.,  relating  to  public 
schools,  etc.,  3716. 

may  issue    instructions  and  regulations, 
3717. 

shall  publish  the  school  laws,  3718. 

shall  require  reports  from  school  officers, 
etc.,  3719. 

shall  report  to  board  of  education,  3720. 

reports  of,  shall  be  submitted  to  the  legis- 
lature, 3720. 

shall  be  printed  for  distribution,  etc.,  3722. 

is  ex  offlieio  secretary  board  of  education, 
3723. 
duties  of,  3723. 

expenses  of,  allowed  how,  3726. 

shall  deliver  abstract  of  apportionment  to 
certain  officers,  3724. 

teachers  have  right  of  appeal  to,  8750. 
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STATE  TREASURER,  duties  of,  as  to  school 
fund,  3728-3730. 
shall  report  to  legislature,  3729. 
SUMMER  NORMAL  SCHOOLS.    See  Jfor- 

mal  Schools  for  Teachers, 
SUPERINTENDENT.    See  County  8upmin- 

tendent;  State  SuperMendent. 
TAX  in  school  district,  election  lor,  when 

and  how  held,  3733-3733c. 
TAXING  DISTRICTS.    See  DUtrict. 
money  raised  hy  taxation  may  be  osed  for 
purchasing  school  buildings^  etc.,  3761 
to  3756. 
TEACHERS,  salaries  of,  3743. 
qualifications;  examination  of,  etc.,  3741a. 
certificate  issued  to,  when  and  how,  37415. 

may  be  cancelled,  when,  etc.,  3741e. 
shall  Keep  record  of  daily  attendance,  etc., 

3741(1. 
holding  certificate  from  normal  schools  not 

required  to  be  examined,  3742. 
how  graded,  3743. 

shall  admit  children  over  and  under  scho- 
lastic age,  3743. 
shall  keep   registers,  make  reports,  etc., 

3744. 
shall  attend  summer  normal  institute,  etc., 

3745. 
may  be  employed  or  dismissed  by  trustees, 

3750. 
in  case  of  dismissal,  may  appeal,  etc.,  3750. 
in  a  school  community,  contract  with,  how 

made,  3772-3774. 
assistant,  may  be  employed,  when,  3775. 
vouchers  of,  bow  paid,  3776. 
TEACHERS'    INSTITUTE,    county    Judge 

shall  hold,  3735. 
TRANSFER  of  children  from  one  county  to 
another,  when  and  how  made,  3734. 
within  the  county,  when  and  how  made, 

3734a. 
of  money  from  one  school  to  another,  made 
how,  3734a. 
TREASURER,  county,  city  or  town,  entitled 
to  absract  of  apportionment  of  school 
fund,  3724. 
shall  hold  school  fund  as  a  special  deposit, 
etc.,  3728. 
pay  out  moneys  on  warrant  of  comp- 
troller, 3728. 
report  to  the  governor,  when  and  how, 

3729. 
make  reports  required  by  board  of  educa- 
tion, 3729. 
not  use  school  fund  for  any  other  than 
school  purposes,  3730. 
TRUSTEES  for  school  district,  elected  how, 
3733«. 
constitute  a  body  corporate,  3732[/'. 
oath  of  office,  3752. 


TRUSTEES— conthiued. 
Qf  white  schools  shall  be  white,  3753. 
of  colored  schools  shall  be  colored,  3753. 
TRUSTEES  OP  SCHOOL  DISTRICTS  OR 
COMMUNITIES, 
shall  determine  number  and  location   of 
schools,  3746. 
when  schools  shall  be  opened  and  dosed, 
3746. 
shall  contract  with  teachers,  3746. 
shall    approve    teachers'    vouchers,   etc., 

3746. 
shall  not  create  a  deficiency  debt,  3746. 
shall  have  the  management  and  control  of 

public  schools,  etc..  3750. 
may  suspend  pupils,  3751. 
oath  of  office.  3752. 
TRUSTEES     OP    TAXING    DISTRICTS, 
powers  and  duties  of,  3747. 
shall  keep  public  schools  open  for  not  less 

than  six  months,  3747. 
oontract  with  teacher  to  be  approved  by 
county  Judge,  3747. 
stipulations  in,  3747. 
oath  of  office,  3752. 

may  use   money  raised  by  taxation   for 
building  school-houses,  etc,  3754-3756. 
UNIVERSITY  OP  TEXAS, 
permanent  funds  of,  3679. 
shall  be  held  in  trust  and  invested,  3680. 
investment  shall  continue,  etc.,  3681. 
form  of  certain  securities  changed,  3681a. 
established,  36816.  ^^^^^  ^  ^ 

election  for  locating,  held  when,  36815,  f  2. 
localities  put  in  nomination,  36816,  §  3. 
selected  how,  36816,  §  4.         „^,  ^  ^  - 
board  of  regents,  appointed  how,.36816,  $  ©• 
divided  into  classes,  86816,  §  6. 
seal,  36816,  §7. 
organization  of,  86816,  §8. 
departments  of,  established,  36816,  §  8. 
government  of,  36816,  §  9. 
regents    may  remove  professors    etc., 
36816,  §  10. 
admission  fee,  36816.  §  11. 
open  to  all  persons,  36816,  §  11. 
treasurer  of,  36816,  §  12. 
board  of  regents,  first  meeting  and  organ- 
ization  of,  36816,  §  13. 
meetings  of;  quorum,  36816,  §14. 
departments  of,  esUblished,  36816,  §  15. 
buUdings,  constructed  how,  36816,  §  IJ-     . 
furniture,   library,  etc.,  provided,  36816, 

§17. 
available  fund,  defined,  86816,  §  18. 
expenditures,  how  made,  36816,  §  19. 
sectarianism  prohibited,  36816,  §  20. 

report  of  board  of  regents,  ^^J'S.^L 
board  of  visitors  appointed,  36816,  §  22. 
expenses  of  boards,  how  paid,  36816,  §  M. 
repealing  clause,  36816,  §  24. 
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3794. 


TITLE  79.- THE  PUBHC  LANDS. 

[See  Title  81,  Public  Free  School  Lands.] 


Ch. 

1.  Pablic  domaiD. 

%  Gteneral  land  office. 

3.  Land  districts. 

4.  County  and  district  surveyors. 
a.  Land  certificates. 

^.  Bntries  and  locations. 

7.  Surveys  and  the  field-notes  thereof. 


Ch. 

8. 

9. 
10. 
11. 
11a. 
12. 


Pre-emptions. 

Homestead  donations. 

Patents. 

Land  reservations. 

Sale  of  vacant  and  unappropriated  land. 

Qeneral  provisions. 


CH.  1.— PUBLIQ  DOMAIN. 


Art. 

3794. 

3794a. 

§1. 

$2. 

5  3. 

§4. 

3795. 
3796. 

3797. 


Vacant  lands  the  property  of  the  state. 

Boundary  shall  be  run  and  marked  by 
a  joint  commission. 

Line  to  be  located  by  actual  surveys, 
etc. 

Survey  made,  when;  comer  estab- 
lished. 

Appropriation;  compensation  of  com- 
missioners. 

Public  lands  retained  at  annexation. 

Beservations  for  railroad  companies 
prohibited. 

Certificates  to  railroads  issued,  when; 
railroad  lands  forfeited,  when. 


Art. 
3798. 

3799. 
3800. 

3800a. 
§1. 


S3. 

it 


Railroad  lands  not  alienated,  etc.,  for- 
feited. 

Proceedings  to  forfeit  land  donations. 

Title  to  mines  and  minerals  released  to 
owner  of  land. 

Minerals  reserved;  sold  how. 
dtateland  board  shaU  prescribe  rules, 

etc.,  for  sale. 
Location  of  mines,  how  made*  sale  of. 
Regulations  for  working  of  n.    es,  etc 
Record;    constructive    notice;    prior 

right  of  discoverer. 


Art.  3794.  Vacant  lands  belong  to  the  state.  All  the  vacant  lands 
are  the  property  of  the  state  and  subject  alone  to  the  disposition  of  the  proper 
itathorities  thereof. 

(1)  Easteni  and  H orthem  Boundary*— ^Tbbatt  of  Limits  with  Mexico  Conclxtdbd  at 
Mexico  January  12,  1828;  Ratification  Advised  bt  Senate  April  4,  1832;  Ratified 
BT  President;  Ratifications  Exchanged  at  Washington  April  5, 1832;  Proclaimed 
April  5,  1832:— 

The  limits  of  the  United  States  of  America  with  the  horderioff  territories  of  Mexico  have 
been  fixed  and  designated  hy  a  solemn  treaty,  concluded  and  signed  at  Washington  on  the 
twenty-second  day  of  February,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
nineteen,  between  the  respective  plenipotentiaries  of  tbe  government  of  the  united  States  of 
America  on  the  one  part,  and  that  of  Spain  on  the  other;  and  whereas  tbe  said  treaty  having 
been  sanctioned  at  a  period  when  Mexico  constituted  a  part  of  the  Spanish  monarchy,  it  is 
4leemed  necessary  now  to  confirm  the  validity  of  tbe  aforesaid  treaty  of  limits,  regarding  it  as 
«till  in  force  and  binding  between  tbe  United  States  of  America  and  the  United  Mexican 
States.  With  this  intention,  the  president  of  the  United  States  of  America  has  appointed 
J^oel  Roberts  Poinsett  their  plenipotentiarv,  and  the  president  of  tbe  United  Mexican  States 
their  excellencies  Sebastian  Camacho  and  Jose  Tgnacio  Esteva;  and  tbe  said  plenipoten- 
tiaries, having  exdianged  their  full  powers,  have  agreed  upon  and  concluded  the  following 
articles: 

Article  1.  The  dividinglimits  of  tbe  respective  bordering  territories  of  the  United 
"States  of  America  and  of  the  united  Mexican  States  being  the  same  as  were  agreed  and  fixed 
upon  by  the  above  mentioned  treaty  of  Washington,  concluded  and  signed  on  the  twenty- 
seoond  day  of  Februanr,  in  the  year  one  thousand  eight  hundred  and  nineteen,  the  two  hish 
contracting  parties  will  proceed  forthwith  to  carry  into  full  effect  the  third  and  fourth  articles 
of  said  treaty,  which  are  herein  recited  as  follows : 

Article  2.  The  boundary  line  between  tbe  two  countries  west  of  the  Mississippi  shall 
bef^n  on  the  Qulf  of  Mexico,  at  the  mouth  of  the  river  Sabine,  in  the  sea,  continuing  north 
along  the  western  bank  of  that  river  to  tbe  tbirtv-second  degree  of  latitude;  thence  by  a  line 
doe  north  to  tbe  degree  of  latitude  where  it  strikes  the  Rio  Roxo,  of  Natchitoches,  or  Red 
river;  then  following  the  course  of  the  Rio  Roxo  westward  to  tbe  degree  of  longitude  one 
iiandred  west  from  London  and  twenty-three  from  Washington;  then  crossing  the  said  Red 
river,  and  running  thence  by  a  line  due  north  to  the  river  Arkansas;  thence,  following  the 
course  of  the  southern  bank  of  the  Arkansas  to  its  source,  in  latitude  forty-two  north ;  and 
thence  by  that  parallel  of  latitude  to  the  South  Sea;  the  whole  being  as  laid  down  in  Mellish'a 
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map  of  the  United  States,  published  at  Philadelphia,  improTed  to  the  first  of  January,  one 
thousand  ei^bt  hundred  and  eifi^hteen.  But  if  the  source  of  the  Arlcanias  river  shall  be  found 
to  fall  north  or  south  of  latitude  forty-two,  then  the  line  shall  run  from  the  said  source  due 
south  or  north,  as  the  case  may  be,  till  it  meets  the  said  parallel  of  latitude  forty-two,  and 
thence  along:  the  said  parallel  to  the  South  Sea,  all  the  islands  in  the  Sabine,  and  the  said  Red 
and  Arlcansas  rivers,  throughout  the  course  thus  described,  to  belong  to  the  United  States  of 
America;  bat  the  use  of  the  waters  and  the  navigation  of  the  Sabine  to  the  sea.  and  of  the 
said  rivers  Bozo  and  Arlcansas,  throughout  tiie  extent  of  the  said  boundary  on  their  respective 
banks,  Shall  be  common  to  the  respective  inhabitants  of  both  nations.  The  two  high  con- 
tracting parties  agree  to  cede  and  renounce  all  their  rights,  claims,  and  pretensions  to  the 
territoneiB  described  by  the  said  line;  that  is  to  say,  the  United  States  hereby  cede  to  his- 
Catholic  Majesty,  and  renounce  forever,  all  their  rights,  claims,  and  pretensions  to  the  ter- 
ritories lying  west  and  south  of  the  above  described  lines;  and,  in  like  manner,  his  Catholic 
Majesty  cedes  to  the  said  United  States  all  his  rights,  claims,  and  pretensions  to  any  territories 
east  and  north  of  the  said  line;  and,  for  himself,  his  heirs,  and  successors,  renounces  all 
daim  to  the  said  territories  forever. 

Articlb  8.  To  fix  this  line  with  more  precision  and  to  place  the  landmarks  which  shall 
designate  exactly  the  limits  of  both  nations,  each  of  the  contracting  parties  shall  appoint  a. 
commissioner  and  a  surveyor,  who  shall  meet  before  the  termination  of  one  year  from  the 
date  of  the  ratification  of  this  treaty,  at  Natchitoches,  on  the  Bed  river,  and  proceed  to  rui> 
and  mark  the  said  line,  from  the  mouth  of  the  Sabine  to  the  Red  river,  and  from  the  Red 
river  to  the  river  Arkansas,  and  to  ascertain  the  latitude  of  the  source  of  the  said  river  Ar- 
kansas, in  conformity  to  what  is  above  agreed  upon  and  stipulated,  and  the  line  of  latitude 
forty-two  to  the  South  Sea.  They  shall  make  out  plans  and  keep  journals  of  their  proceed- 
ings; and  the  result  agreed  upon  oy  them  shall  be  considered  as  part  of  this  treatv,  and  shall 
have  the  same  force  as  if  it  were  inserted  therein.  The  two  governments  will  amicably  agree 
respecting  the  necessary  articles  to  be  furnished  to  those  persons,  and  also  as  to  their  re- 
spective escorts^  shoula  such  be  deemed  necessary.    [U.  S.  Revised  Statutes,  Part  2,  p.  474.} 

Eastern  Boundary*  CoNyEimoN  Between  the  Unitbd  States  of  America  ahd  ths 
Republic  of  Texas  RELATiyE  to  Boundary,  Concluded  at  Washington  April  25, 
1838;  Ratification  Advised  by  Senate  Mat  10,  1838;  Ratified  by  President  Octo- 
ber 4,  1838;  Ratifications  Exchanged  at  Washington  October  12,  1838;  Pro- 
claimed October  13,  1838. 

Whereas,  the  treaty  of  limits  made  and  concluded  on  the  twelfth  day  of  January,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  twenty-eight,  between  the  United  Statea 
of  America  on  the  one  part  and  ttie  United  Mexican  States  on  the  other,  is  binding  upon  the 
Republic  of  Texas,  the  same  having  been  entered  into  at  a  time  when  Texas  formed  a  part  of 
the  said  United  Mexican  States;  and,  whereas,  it  is  deemed  proper  and  expedient,  in  order 
to  prevent  future  disputes  and  collisions  between  the  United  States  and  Texas  in  regard  to- 
the  boundary  between  the  two  countries  as  designated  by  the  said  treaty,  that  a  portion  of 
the  same  should  be  run  and  marlsed  without  unnecessary  delay.  The  president  of  the  United 
States  has  appointed  John  Forsyth  their  plenipotentiary,  and  the  president  of  the  Republic 
of  Texas  has  appointed  Memucan  Hunt  its  plenipotentiary;  and  the  said  plenipotentiaries,, 
having  exchanged  their  full  powers,  have  agreed  upon  and  concluded  the  following  articles: 

Article  1.  Each  of  the  contracting  parties  shall  appoint  a  commissioner  and  surveyor,, 
who  shall  meet,  before  the  termination  of  twelve  months  from  the  exchange  of  the  ratinca- 
tions  of  this  convention,  at  New  Orleans,  and  proceed  to  run  and  mtLvk  that  portion  of  the 
said  boundary  which  extends  from  the  mouth  of  tlie  Sabine,  where  that  river  enters  the  Gulf 
of  Mexico,  to  the  Red  river.  They  shall  make  out  plans  and  keep  journals  of  their  proceed- 
ings, and  the  result  agreed  upon  by  them  shall  be  considered  as  part  of  this  convention,  and 
shall  have  the  same  force  as  if  it  were  inserted  therein. '  The  two  governments  will  amicably^ 
agree  respecting  the  necessary  articles  to  be  furnished  to  those  persons,  and  also  as  to  their 
respective  escorts,  should  such  be  deemed  necessary. 

Article  2.  And  it  is  agreed  that  until  this  line  shall  be  marked  out,  as  is  provided  for  in 
the  foregoing  article,  each  of  the  contracting  parties  shall  continue  to  exercise  iurisdictiou 
in  all  territory  over  which  its  jurisdiction  has  hitherto  been  exercised;  and  that  the  remain- 
ing portion  of  the  said  boundary  line  shall  be  run  and  marked  at  such  time  hereafter  as  may 
suit  the  convenience  of  both  the  contracting  parties,  until  which  time  each  of  the  said  parties 
shsdl  exercise,  without  the  interference  of  the  other,  within  the  territory  of  which  the  bound- 
ary shall  not  have  been  so  marked  and  run,  jurisdiction  to  the  same  extent  to  which  it  haa 
been  heretofore  usually  exercised.    [U.  S.  Revised  Statutes,  Part  2,  p.  754.] 

(2)  Eastern  Boundarv.  By  the  act  of  Dec.  19, 1836,  the  boundaries  of  the  State  of  Texaa 
are  defined  as  follows :  Beginning  at  the  .mouth  of  the  Sabine  river,  and  running  west  along^ 
the  Gulf  of  Mexico  three  leagues  from  land,  to  the  month  of  the  Rio  Grande;  thence  up  the 
principal  stream  of  said  river  to  its  source:  thence  due  north  to  the  forty-second  degree  of 
north  latitude;  thence  along  the  boundary  line  as  defined  in  the  treaty  between  the  United 
States  and  Spain,  to  the  be^nning;  and  that  the  president  be,  and  is  hereby  authorixed  and 
required  to  open  a  negotiation  with  the  government  of  the  United  States  of  America,  as  soon 
as  in  his  opinion  the  public  interest  requires  it,  to  ascertain  and  define  the  boundary  line  as. 
agreed  upon  in  said  treaty.    [1  Cong.  p.  133.] 
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By  the  Act  of  Nov.  24, 1849,  the  eastern  boundary  of  the  state  is  defined  as  follows :  In  ac» 
oordanoe  with  the  consent  of  the  congress  of  the  United  States,  eiven  by  an  apt  of  said  con- 
ffress,  approTed  July  6, 1848,  the  eastern  i>oundary  of  the  State  of  Texas  be,  and  the  same  is- 
hereby  extended  so  as  to  inclode  within  the  limits  of  the  State  of  Texas,  the  western  half  of 
Sabine  pass,  Sabine  lake  and  Sabine  river  from  its  month  as  far  north  as  the  thirty-second  de- 
free  of  north  latitude;  and  that  the  several  counties  of  this  state,  bounded  by  said  Sabine  pass,. 
Sabine  lalce  and  Sabine  river  froifi  its  mouth  as  far  north  as  the  thirty-seoond  degree  of  north 
latitude,  shall  have  and  exercise  jurisdiction  over  such  portions  of  the  western  half  of  said 
pass,  lake  and  river  as  are  opposite  to  said  coimties  respectively;  and  this  act  shall  take 
effect  from  and  after  its  passage.    8  Leg.  p.  4. 

(3)  Western  BomidaTy.  The  boundary  line  between  Mexico  and  Texas,  as  defined  in  the 
treaty  between  the  United  States  and  Mexico,  Feb.  2,  July  4, 1848,  U.  S.  Revised  Statute?, 
p.  494,  is  as  follows:  The  boundary  line  between  the  two  Bepnblics  shall  commence  in  the 
Golf  of  Mexico,  three  leagues  from  land,  opposite  the  mouth  of  the  Bio  Grande,  otherwise 
ealled  the  Bio  Bravo  del  Norte,  or  opposite  the  mouth  of  its  deepest  branch,  if  it  should  have 
more  than  one  branch  emptying  directly  into  the  sea;  from  thence  up  the  middle  of  that 
river,  following  the  deepest  channel,  where  it  has  more  than  one,  to  the  point  where  it  strikea 
tiie  southern  boundary  of  New  Mexico. 

By  the  treaty  between  the  United  States  and  Mexico,  Dec.  80, 1853,  June  80, 1864,  B.  S.  p. 
603,  the  boundary  line  is  established  as  follows,  so  far  as  it  relates  to  Texas :  Befi^inning  in 
the  Gulf  of  Mexico,  three  leagues  from  land,  opposite  the  mouth  of  the  Bio  Grande,  as  pro- 
vided in  the  fifth  article  of  the  treaty  of  Guadalupe  Hidalgo,  thence  as  defined  in  the  said 
article,  up  the  middle  of  that  river  to  the  point  where  the  parallel  of  81^  47'  north  latitude 
crosses  the  same. 

By  the  joint  resolution  of  Feb.  11, 1860,  it  was  declared:  That  all  territory  which  lies 
east  of  the  Bio  Grande  and  a  line  running  north  from  the  source  of  the  Bio  Grande  to  th» 
forty-second  degree  of  north  latitude,  and  south  of  the  forty-second  degree  of  north  latitude, 
and  west  and  south  of  the  line  designated  in  the  treaty  between  the  United  States  and  the  late 
Bepnblio  of  Texas,  of  right  belongs  to  the  State  of  Texas,  is  included  within  her  rightful 
civil  and  political  jurisdiction,  and  the  State  of  Texas  will  maintain  the  integrity  of  her  ter-^ 
ritory.    3  Leg.  p.  207. 

(4)  Northwestern  Bomidary.  By  the  Act  of  Nov.  26, 1860,  the  northwestern  boundary  of 
Texas  was  defined  as  follows :  The  State  of  Texas  will  agree  that  her  boundary  on  the  north 
shall  commence  at  the  point  at  which  the  meridian  of  1<X)^  west  from  Greenwich  is  inter- 
sected by  the  parallel  of  36^  30'  north  latitude,  and  shall  run  from  said  point  due  west  to  the 
meridian  of  103°  west  from  Greenwich ;  thence  her  boundary  shall  run  due  •^outh  to  the  32d 
degree  of  north  latitude;  thenoe  on  the  said  parallel  of  82''  of  north  latitude  to  the  Bio  Bravo> 
del  Norte;  and  thence  with  the  channel  of  said  river  to  the  Gulf  of  Mexico. 

The  State  of  Texas  cedes  to  the  United  States  all  her  claim  to  territory  exterior  to  the 
limits:  and  boundaries  which  she  agrees  to  establish  by  the  first  article  of  this  agreement. 
3  Leg.  S.  S.  p.  4. 

(o)  Western  Boundary.  Convention  between  the  United  States  ^of  America  and  the 
United  States  of  Mexico,  touching  the  boundary  line  between  the  two  countries  where  it  fol- 
lows the  bed  of  the  Bio  Grande  and  the  Bio  Colorado.  Batified  September  13, 1886.  Stat- 
utes Second  Session,  49  Cong.  Treaties,  etc.,  p.  37. 

Whereas  in  virtue  of  the  6th  article  of  the  trea^  of  Guadalupe  Hidalgo  between  the 
United  States  of  America  and  the  United  States  of  Mexico,  concluded  February  2, 1848,  and 
of  the  first  article  of  that  of  December  30, 1853,  certain  parts  of  the  dividing  line  between 
the  two  countries  follow  the  middle  of  the  channel  of  the  Bio  Grande  and  tbe  Bio  Colorado, 
to  avoid  difficulties  which  may  arise  through  the  changes  of  channel  to  which  those  rivera 
are  subject,  through  the  operation  of  natural  forces,  the  government  of  the  United  States  of 
America  and  the  government  of  the  United  States  of  Mexico  have  resolved  to  conclude  a 
convention     •     •     •     •     •      as  follows: 

Articlb  1.  The  dividing  line  shall  forever  be  that  described  in  theaforesidd  treaty  and 
follow  the  centre  of  the  normal  channel  of  the  rivers  named,  notwithstanding  any  alterationa 
in  the  banks  or  in  the  course  of  those  rivers,  provided  that  such  alterations  be  effected  by 
natural  causes  through  the  slow  and  gradual  erosion  and  deposit  of  alluvium  and 
not  by  the  abandonment  of  an  existing  river  bed  and  the  opening  of  a  new  one. 

Article  2.  Any  other  change,  wrought  by  the  force  of  the  current,  whether  by  the  cut- 
ting o|  a  new  bed,  or  when  tiiere  is  more  than  one  channel  by  the  deepening  of  another 
channel  than  that  which  marked  the  boundary  at  the  time  of  the  survey  made  under  the 
aforesaid  trea^,  shall  produce  no  change  in  the  dividing  line  as  fixed  by  the  surveys  of  the 
International  Boundary  Commissions  in  1862;  but  the  line  then  fixed  shall  continue  to  foUow 
the  middle  of  the  qriginal  channel  bed,  even  though  this  should  become  wholly  dry  or  be  ob- 
structed by  deposits. 

Articlb  8.  No  artificial  change  in  the  navigable  course  of  the  river,  by  building 
Jetties,  piers  or  obstructions  which  may  tend  to  deflect  the  current  or  produce  deposits  of 
alluvium,  or  by  dredging  to  deepen  another  than  the  original  channel  under  the  treaty  when 
there  is  more  than  one  channel,  or  by  cutting  waterways  to  shorten  the  navigable  distance, 
shall  be  permitted  to  affect  or  alter  the  dividing  line  as  determined  by  the  aforesaid  commis- 
sions in  1862  or  as  determined  by  Article  1  hereof  and  under  the  reservation  therein  con- 
tained; but  the  protection  of  the  banlcs  on  either  side  from  erosion  by  revetments  of  stone  or 
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Other  material  not  unduly  projecting  into  the  oorrent  of  the  river  sliall  not  be  deemed  an 
artificial  change. 

Abticlb  4.  If  any  international  bridge  have  been  or  shall  be  built  across  either  of  the 
rivers  named,  the  point  on  such  bridge  exactly  over  The  middle  of  the  main  channel  as  herein 
determined  shall  be  marked  by  a  suitable  monument,  which  shall  denote  the  dividing  line 
for  all  the  purposes  of  such  bridge,  notwittistanding  any  change  in  the  channel  which  may 
thereafter  supervene.  But  any  rights  other  than  in  the  briif^e  itself  and  in  the  ground  on 
which  it  is  built  shall  in  event  of  any  such  subsequent  change  be  determined  in  accordance 
with  the  general  provisions  of  this  convention. 

Articlb  5.  Bights  of  property  in  respect  of  lands  which  may  have  beoome  separated 
tlirough  the  creation  of  new  channels  as  defined  in  Article  2  hereof,  sliaU  not  be  affected 
thereby,  but  such  lands  shall  continue  to  be  under  the  iurisdiction  of  the  country  to  which 
they  previously  belonged.  In  no  case,  however,  shall  this  retained  jurisdictional  right  affect 
or  control  the  right  of  navigation  common  to  the  two  countries  under  the  stipulations  of 
Article  7  of  the  aforesaid  treaty  of  Ckiadalupe  Hidalgo;  and  sudi  common  right  shall  con- 
tinue without  prejudice  throughout  the  actually  naingable  main  channels  of  3ie  said  rivers, 
from  the  mouth  of  the  Bio  Grand  to  the  point  where  the  Bio  Colorado  ceases  to  be  the  inter- 
national boundary,  even  though  any  part  of  the  channel  of  said  rivers  through  the  changes 
herein  provided  against,  may  oe  comprised  within  the  territory  of  one  of  the  two  nations. 

Abt.  3794a,  §  1.  Boundary  shall  be  mn  and  marked  by  a  joint 
eonunlssion.  The  governor  of  this  state  be  and  be  is  hereby  authorized 
and  empowered  to  appoint  a  suitable  person,  or  persons,  who,  in  conjunction 
with  such  person,  or  persons,  as  may  be  appointed  by,  or  on  behalf  of,  the 
United  States,  for  the  same  purpose,  shall  run  and  mark  the  boundary  lines  be- 
tween the  territories  of  the  United  States  and  the  State  of  Texas,  as  follows : 
Beginningat  apoint  where  a  line  drawn  north  from  the  intersection  of  the 
thirty-second  degree  of  north  latitute  with  the  western  bank  of  the  Sabine 
river,  crosses  Red  river  and  thence  following  the  course  of  said  river  west- 
wardly  to  the  degree  of  longitude  one  hundred  west  from  London,  and  twenty*- 
three  degrees  west  from  Washington,  as  said  line  was  laid  down  in  Melish's 
map  of  the  United  States,  published  at  Philadelphia,  improved  to  the  first  of 
January,  1818,  and  designated  in  the  treaty  between  the  United  States  and 
Spain,  made  February  22,  a.  d.  1819.     [Act  May  2, 1882 ;  17  Leg.  S.  S.  p.  5.] 

Abt.  8794a,  §  2.  Line  to  be  located  by  actual  sorreys^  etc  Said 
joint  commission  will  report  their  survey,  made  in  accordance  with  the  fore- 
going section  of  this  act,  together  with  all  necessary  notes,  maps,  and  other 
papers,  in  order  that  in  fixing  that  part  of  the  boundary  between  the  territories 
of  the  United  States  and  the  State  of  Texas  the  question  may  be  definitely 
settled  as  to  the  true  location  of  the  one-hundreth  degree  of  lon^tude  west 
from  London,  and  whether  the  north  fork  of  Bed  river,  or  the  Frairie  Dog 
fork  of  said  river,  is  the  true  Bed  river  designated  in  the  treaty  between  the 
United  States  and  Spain  made  February  22,  1819;  and  in  locating  said  line 
said  commissionei*s  shall  be  guided  by  actual  surveys  and  measurements,  to- 
gether with  such  well  established  marks,  natural  and  artificial,  as  may  be 
found,  and  such  well  authenticated  maps  as  may  throw  light  upon  the  subject. 

Art.  8794a,  §  3.  Survey  made,  when ;  comer  established.  Such 
commissioner,  or  commissioners,  on  the  part  of  Texas,  shall  attempt  to  have 
said  survey,  herein  provided  for  by  the  joint  commission,  made  and  performed 
between  the  first  day  of  July  and  the  first  day  of  October  of  the  year  in  which 
said  survey  is  made,  when  the  ordinary  stage  of  water  in  each  fork  of  said  Bed 
river  may  be  observed ;  and  when  the  main  or  principal  Red  river  is  ascer- 
tained as  agreed  upon  in  said  treaty  of  1819,  and  the  point  is  fully  designated 
where  the  one-hundreth  degree  of  longitude  west  from  London,  and  twenty- 
third  degree  of  longitude  west  from  Washington,  crosses  said  Red  river,  the 
same  shall  be  plainly  marked  and  defined  as  a  comer  in  said  boundary,  and 
said  commissioner  shall  establish  such  other  permanent  monuments  as  may  be 
necessary  to  mark  their  work. 
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Abt.  3794a,  §  4.  Appropriation;  eompengation  of  opmmissioners. 
That  the  sum  of  ten  thousand  dollars,  or  so  much  thereof  as  may  be  necessary, 
be  and  the  same  is  hereby  appropriated  out  of  any  money  in  the  treasury  not 
otherwise  appropriated,  to  carry  out  the  provisions  of  this  act;  provided  ^  that 
the  commissioner,  or  commissioners,  on  the  part  of  Texas,  shall  act,  in  making 
such  survey,  nnder  instructions  fropi  the  governor  of  the  state,  and  shall  re- 
ceive for  their  services  such  sum  or  sums  of  money  as  the  goveiiior  may 
offer  to  pay,  not  to  exceed  the  sum  of  three  thousand  dollars  each ;  and  pro^ 
vided^  further y  that  the  pei'son,  or  persons,  to  be  appointed  and  employed  by 
the  United  States  are  not  to  be  paid  by  the  State  of  Texas. 

Abt.  8795.  Public  lands  retained  at  annexation.  In  order  that  the 
provisions  of  law  relating  to  the  public  domain  may  be  brought  together,  the 
following  extract  is  made  from  the  joint  resolutions  of  the  congress  of  the 
United  States  for  annexing  Texas  to  the  United  States,  approved  March  1, 
1845,  and  the  joint  resolution  of  the  congress  of  the  Bepublic  of .  Texas 
assenting  to  the  same,  approved  June  23,  1845,  viz. : 

••Said  state,  when  admitted  into  the  Union,  •  •  •  •  ^h^M 
also  retain  all  the  vacant  and  unappropriated  lands  lying  within  its  limits, 
to  be  applied  to  the  payment  of  the  debts  and  liabilities  of  said  Republic 
of  Texas,  and  the  residue  of  said  lands,  after  discharging  said  debts  and 
liabilities,  to  be  disposed  of  as  said  state  may  direct,"  etc.  [Joint  Besolution, 
June  23,  1845.] 

Abt.  8796.  jEtoservations  for  railroad  companies  prohibited.  No 
reservation  of  any  part  of  the  public  domain,  for  the  purpose  of  satisfjing  a 
grant  of  lands  to  any  railway  company  in  this  state,  shall  ever  be  made. 
[Const.  Art.  14,  §  3.1 

Abt.  3797 .  Oertlflcates  to  railroads  issued,  when ;  railroad  lands 
forfeited,  i¥hen«  No  land  certificate  shall  be  issued  to  such  railway  com- 
pany until  it  shall  have  equipped,  constructed  and  in  running  order,  at  least 
ten  miles  of  road,  and  on  the  failure  of  such  company  to  comply  with  the 
terms  of  its  charter  or  alienate  its  land  at  a  period  to  be  fixed  by  law,  in  no 
event  to  exceed  twelve  years  from  the  issuance  of  the  patent,  all  said  land  shall 
be  forfeited  to  the  state  and  become  a  portion  of  the  public  domain,  and  liable 
to  location  and  suiTey.     [Const.  Art.  14,  §  3.] 

Aht.  3798.  Bailroad  lands  not  alienated,  etc.,  forfeited.  All 
lands  heretofore  or  hereafter  granted  to  railway  companies,  where  the  charter 
or  law  required  or  shall  hereafter  require  their  alienation  within  a  certain  pe- 
riod on  pain  of  forfeiture,  or  is  silent  on  the  subject  of  forfeiture,  and  which 
lands  have  not  been  or  shall  not  hereafter  be  alienated,  in  conformity  with  the 
terms  of  their  charters  and  the  laws  nnder  which  the  grants  were  made,  are 
hereby  declared  forfeited  to  the  state  and  subject  to  pre-emption,  location  and 
survey,  as  other  vacant  lands.     [Const.  Art.  14,  §  6.] 

Abt.  3799.  Proceedings  to  forfeit  land  donations.  All  lands  here- 
tofore granted  to  said  railroad  companies  to  which  no  forfeiture  was  attached 
on  their  failure  to  alienate,  are  not  included  in  the  foregoing  clause,  but  ii^  all 
such  last  named  cases  it  shall  be  the  duty  of  the  attorney-general,  in  every 
instance  where  alienations  have  been  or  hereafter  may  be  made,  to  inquire  into 
the  same,  and  if  such  alienation  has  been  made  in  fraud  of  the  rights  of  the 
state,  and  is  colorable  only,  the  real  and  beneficial  interest  being  still  in  such 
corporation,  to  institute  legal  proceedings,  in  the  county  where  the  seat  of  gov- 
ernment is  situated,  to  forfeit  such  lands  to  the  state,  and  if  such  alienation 
be  judicially  ascertained  to  be  fraudulent  and  colorable  as  aforesaid,  such 
lands  shall  be  forfeited  to  the  state  and  become  a  part  of  the  vacant  public 
domain,  liable  to  pre-emption,  location  and  survey.     [Const.  Art.  14r,  §  5.1 
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Art.  3800.  Title  to  mines  released  to  owner  of  land.  The  state 
of  Texas  hereby  releases  to  the  owner  or  owners  of  the  soil  all  mines  or  min- 
erals that  may  be  on  the  same,  subject  to  taxation  as  other  property.  [Const. 
Art.  14,  §  7.] 

See,  posty  Arc.  3800a. 

Abt.  3800a,  §  1.  Minerals  reserved;  sold^  how.  All  minerals  in 
the  public  school,  university,  asylum  and  public  lands  of  the  State  of  Texas 
be  and  the  same  are  reserved  from  the  operation  of  the  laws  for  the  sale  of 
such  lauds  and  shall  be  used  and  disposed  of  for  the  benefit  of  the  respective 
funds  for  which  said  lands  are  now  set  apart  as  hereinafter  prescribed.  [Act 
April  U,  1883;  18  Leg.  p.  100.] 

Art.  3800a,  §  2.  Kegnlations  for  sale  of  minerals  made  by  state 
land  board*  The  state  land  board  shall  have  the  coutrol  and  management 
of  the  disposition  and  use  of  said  minerals  and  shall  provide  such  rules  and 
regulations  therefor  as  to  them  may  seem  best  within  the  provisions  of  this  act. 

Art.  3800a,  §  3.  liocation  of  mines,  how  made;  sale  of.  Whea 
a  prospector  or  miner  shall  discover  upon  any  of  said  lands  any  mine  of  coal^ 
iron,  tin,  copper,  lead,  silver  or  gold  he  shall  immediately  stake  the  same  ia 
its  apparent  extent  not  to  exceed  in  size  three  hundred  feet  one  way  by  fifteen 
hundred  feet  the  other  way,  the  corners  to  be  marked  by  distinct  stone  land 
marks  and  shall  within  forty  days  thereafter  file  a  description  of  said  mine,, 
the  county  in  which  it  is  situated,  the  number  of  survey,  the  company  or  in* 
dividual  to  whom  the  same  was  issued,  and  such  other  description  as  is  pnu> 
ticable  in  the  clerk's  office  of  the  county  where  the  land  lies  or  if  an  unorgan- 
ized county,  then  in  the  county  to  which  the  same  is  attached  for  surveying 
purposes,  which  description  shall  be  verified  by  an  affidavit  of  the  fact  that  he 
is  the  discoverer  of  said  mine,  and  that  he  intends  to  fully  prospect  the  same 
and  comply  with  the  law  peilaining  to  the  same  in  good  faith  ;  and  shall  be 
registered  in  the  record  of  deeds.  He  shall  then  have  the  privilege  of  selling 
the  rights  he  may  have  acquired  in  said  mine ;  provided^  that  he  or  his  assigns 
shall  within  ninety  days  after  the  filing  of  such  description  have  said  mine  sur- 
veyed and  shall  file  a  copy  of  said  survey  together  with  specimens  of  the  ore 
taken  therefrom  with  the  state  land  board  at  Austin. 

Art.  3800a,  §  4.  Begrulations  for  working:  of  mines,  etc.  After 
the  filing  of  such  survey  and  specimens,  the  discoverer  or  his  assigns  shall 
work  said  mine  for  his  own  benefit  and  for  the  benefit  of  the  fund  to  which 
said  mine  belongs,  said  fund  to  receive  five  per  centum  of  the  gross  receipts 
from  said  mine  to  be  paid  and  received  in  such  manner  and  under  such  regula- 
tions as  the  land  board  may  prescribe  by  general  rules  applying  alike  to  all 
such  cases ;  provided^  that  the  mines  shall  be  worked  subject  to  such  rules  and 
regulations  asthe  land  board  may  prescribe,  and  which  may  be  from  time  to 
time,  changed,  and  they  may  by  regulation  prescribe  such  conditions  of  for- 
feiture of  the  rights  hereby  conferred  as  they  may  think  proper,  and  on  their 
violation  declare  such  forfeiture;  promded^  further ^  that  any  one  taking  up  a 
miiung  claim  of  the  dimensions  herein  provided  for  shall  do  at  least  two  hundred 
dollars  worth  of  work  per  annum  on  the  same,  and  furnish  annual  proof  of  the 
same  to  the  land  board.  Any  one  failing  to  comply  with  this  provision  shall 
forfeit  his  interest  and  it  shall  be  subject  to  entry  by  any  other  person  and  it 
shall  require  no  judicial  forfeiture. 

Art.  dSOOa,  §  5.  Record  eonstmotive  notice;  prior  rigrht  of 
discoverer.  The  filing  and  registration  of  the  description  hereinbefore  pro- 
vided to  be  filed  with  the  county  clerk  shall  be  constructive  notice  of  claim. 
But  all  persons  who  have  heretofore  discovered  and  worked  mines  on  said 
lines  shall  have  a  prior  right  for  ninety  days  after  the  passage  of  this  act  in 
which  to  comply  with  this  law  as  discoverer. 
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3816.  Receipts  for  papers,  etc. 

3817.  Commissioner  and  sureties  responsi- 

ble for  records,  etc. 


Art.  8801.  General  land  office  established.  There  shall  be  one 
general  land  office,  which  shall  be  at  the  seat  of  government,  where  all  land 
titles  which  have  emanated ,  or  may  hereafter  emanate  from  the  state,  shall  be 
registered,  except  those  titles  the  registration  of  which  may  be  prohibited  by 
the  constitution.     [Const.  Art.  14,  |  1.] 

(1)  Tbe  present  land  system  was  snbstantiaUy  establisbed  by  the  Act  of  Dec.  22,  1836, 1 
Cong.  p.  216,  and  Dec.  14, 1837, 2  Cong.  p.  62.  By*  the  14th  Art.  of  the  Piims  and  Powers  of 
the  Provisional  Government  of  Texas,  land  commissioners,  empressarios,  or  persons  in  any- 
wise concerned  In  the  location  of  land  nnder  the  laws  of  Mexico  or  Coahnila  and  Texas,  were 
ordered  to  cease  their  operations  and  desist  from  farther  locations  antU  the  land  offices  were 
esUblished.  The  Act  of  the  Consultation  dosing  the  land  offices  tools  effect  Nov.  13,  1835; 
Constitution  of  Republic,  General  Provisions,  §  10;  Constitution  of  1846,  Art.  7, J  21 ;  Consti- 
tnUon  of  1876,  Art.  13,  J  5.  Jones  v.  Menard,  1  T.  786 ;  Donaldson  v.  Dodd,  12  T.  381 ;  Bdgar 
T.  The  Galveston  City  Co.,  21 T.  302;  Paricer  v.  Bains,  69  T.  15. 

Art.  3802.    Oommissioner  to  have  custody  of  books^  etc.    The 

eommissioner  of  the  general  land  office  shall  have  custody  and  control  of  all 
books,  records,  papers,  maps  and  original  documents  appertaining  to  the  titles 
of  lands  heretofore,  and  by  the  provisions  of  the  law,  denominated  archives ; 
and  the  said  books,  records,  papers  and  original  documents  shall  become  and 
be  deemed  the  books  and  papers  of  said  office.  [Act  Dec.  14, 1837 ;  2  Cong. 
p.  62;P.  D.  71.1 

As  to  what  an  arcnive  is,  see,  ante^  Arts.  67-60. 

a)  Fidlnre  in  the  officers  of  the  land  office  to  delineate  upon  the  maps  in  the  office  a  grant 
e  in  its  archives,  would  not  affect  such  grant  in  favor  of  a  subsequent  location,  for 
which  a  patent  had  been  issued.    Bmott  v.  MitcheU,  47  T.  446. 

Abt.  3802a.  Grants  for  land  between  the  Nneces  and  Bio 
Orande  rivers  shall  be  deposited  in  general  land  office.     All 

owners  of  lands  between  the  Nueces  and  Sio  Orande  rivers,  under  grants  or 
titles  from  the  former  government,  which  grants  or  titles  are  such  as  are 
described  in  section  four  of  article  thirteen  of  the  present  constitution,  and 
have  been,  previous  to  the  adoption  of  this  constitution,  recorded  in  the 
respective  counties  where  the  land  is  situated,  but  have  not  yet  been  deposited 
or  archived  in  the  general  land  office  of  this  state,  be  and  they  are  hereby 
authorized  and  required  to  deposit  and  archive  said  grants  or  titles  in  said 
general  land  office ;  and  provided  fwriher^  that  such  titles  when  so  archived 
shall  be  subject  to  all  defenses  and  objections  that  they  otherwise  would  have 
been  if  not  so  archived,  and  said  act  of  archiving  invest  said  titles  with  no 
greater  validity  than  they  before  had  as  titles  recorded  in  the  proper  county, 
and  the  commissioner  of  the  general  land  office  is  hereby  authorized  and  re- 
quired to  receive  the  same  as  archives  of  said  office.  [Act  March  16;  July  1, 
1881;  17  Leg.  p.  37.1 

See  Act  August  16, 1S70;  12  Leg.  S.  S.  p.  201;  State  v.  De  Leon,  64  T.  663;  Gkurza  v.  State, 
€4  T.  670. 
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Abt.  3803.  Nigrht  watchmaii.  The  said  commissioner  is  hereby 
authorized  to  employ  one  night  watchman  for  the  geneml  land  office,  at  a 
salary  not  to  exceed  six  hundred  dollars  per  annum.  [Act  Feb.  27, 1875;  14 
Leg.  S.  S.  p.  66.] 

Art.  3804.  Examination  of  papers^  eto.^  permitted^  when.  Any 
one  desirous  to  examine  any  of  the  papers,  records  or  files  iu  the  general  laud 
office  shall  first  obtain  the  consent  of  the  commissioner  or  the  chief  clerk,  in 
writing,  so  to  do,  and  an  order  for  the  detail  of  a  clerk  of  said  office  to  be 
present  and  superintend  such  examination.  [Act  June  2,  1873;  13  Leg. 
p.  180;  P.  D.  7099M.] 

Art.  3805.  Indorsement  and  filing:  of  papers.  Any  paper  or  doc- 
ument required  or  permitted  by  law  to  be  filed  in  the  general  land  office  shall 
be  indorsed  by  the  commissioner,  or  in  his  absence  by  the  chief  clerk,  with 
ink,  *<filed,''  with  the  date  of  filing  and  file  number,  and  signed  by  the  clerk 
filing  the  same;  and  on  the  wrapper  or  cover  containing  said  paper  or  file 
shall  be  indorsed  a  list,  with  the  corresponding  numbers  of  the  papers  con- 
tained in  said  wrapper  or  cover,  and  signed  by  the  clerk  making  the  same; 
and  if  several  papers  constitute  a  single  file  they  shall  be  numbered  consec- 
utively.    [Act  June  2,  1873 ;  13  Leg.  p.  180;  P.  D.  7099«.] 

Art.  3806.  Clerk  to  be  detailed  for  examination  of  papers^  etc* 
When  an  examination  is  desired  by  any  person  other  than  an  employ^  of  the 
office,  the  clerk  detailed  for  such  examination,  before  he  shall  permit  such 
person  to  handle  such  papers  or  files,  shall  indorse,  as  required  by  the  pre* 
ceding  article  on  the  cover  or  wrapper  of  said  papers,  numbering  them  as 
herein  required,  and  sign  his  name  to  said  list.  [Act  June  2,  1873;  13  Lieg* 
p.  180;P.  D.  7099K.] 

Art.  3807.  Clerk  shall  re-examine  papers^  etc.  After  an  exam- 
ination is  made  the  clerk  in  charge  of  same  shall  carefully  examine  the  papers 
of  said  file  and  see  that  they  correspond  with  the  list  on  the  cover  or  wrapper, 
and  are  all  in  place.      [Act  June  2,  1873 ;  13  Leg.  p.  180;  P.  D.  7099mm.  j 

Art.  3808.  Transfers^  etc.^  shall  not  be  withdrawn,  onless^ 
etc.  No  ti-ansfer  or  deed  that  may  be  a  link  in  any  chain  of  title  to  any  cer- 
tificate on  file  in  the  general  land  office  shall  be  withdrawn  by  any  one ;  but 
the  commissioner  shall,  on  demand,  deliver  to  the  interested  party  certified 
copies,  which  shall  have  the  same -force  and  effect  as  the  originals;  providedf 
if,  in  any  suit,  there  is  any  question  as  to  the  genuineness  of  any  such  original, 
the  commissioner  shall  deliver  the  same  to  the  party  to  whom  the  same  may 
be  ordered  by  the  court  where  such  suit  is  pending ;  and  in  such  case,  it  shall 
be  the  duty  of  the  commissioner  of  the  general  land  office  to  retain  in  his  office 
a  duly  certified  copy  of  such  original,  which,  in  case  of  the  loss  of  the  original, 
shall  have  the  same  force  and  effect  as  the  original.  [Act  June  2, 1873;  13 
Leg.  p.  180;  P.  D.  7099nn.] 

(1)  A  certified  copy  of  a  land  certificate  made  by  the  oommiBsioner  of  the  general  land 
office,  the  original  being  on  file  in  his  office  as  a  link  in  the  chain  of  title  to  a  survey  of  land 
which  has  been  properly  returned  to  that  office,  is  admissible  in  evidence  and  ks  sublect  only 
to  such  objections  as  could  be  made  to  the  original.  Holmes  v.  Anderson,  59  T.  481.  See, 
OfKe,  Article  2372. 

Art.  3809.  Certificate  shall  not  be  withdrawn.  When  the  com* 
missioner  cancels  a  patent  or  permits  the  floating  of  a  certificate,  be  shall  not 
deliver  the  original  certificate,  but  it  shall  remain  in  its  original  file.  [Act 
June  2,  1873;  13  Leg.  p.  180;  P.  D.  7099oo.] 

Art.  3810.  Certificate  for  nnlocated  balance.  Where  a  certificate 
has  been  located  in  part,  the  original  shall  not  be  withdrawn  from  the  general 
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land  office,  but  the  commissioner  shall  deliver  to  the  interested  party  a  cer- 
tificate for  the  unlocated  balance,  stating  whether  said  certificate  can  be  further 
divided.     [Act  June  2, 1873;  13  Leg.  p.  180;  P.  D.  709%?.] 

Abt.  3811.  Certificate  to  be  indorsed.  When  a  certificate  has  been 
patented,  the  commissioner  shall  write  in  ink  across  the  face  of  said  certificate 
'^patented,"  and  sign  his  name  thereto.  [Act  June  2, 1873;  13  Leg.  p.  180 ; 
P.  D.  709dqq.;\ 

Abt.  3812.  When  snrvey  is  forfeited,  interested  party  to  be 
notified.  When  a  survey  has  become  forfeited  and  void  from  any  cause,  so 
soon  as  such  forfeiture  is  discovered  the  commissioner  shall  notify  the  party 
interested  in  such  survey  or  location,  in  writing  by  mail,  directed  to  such  ' 
party  at  bis  post-office  address,  if  known,  and  if  not  known,  directed  to  him 
at  the  county  seat  of  the  county  in  which  the  land  is  situated,  of  such  for- 
feiture; and  no  new  file  or  location  shall  be  made  on  the  land  covered  by  such 
forfeited  survey  or  location,  except  by  the  owner  of  such  forfeited  survey  or 
location,  for  a  period  of  ninety  days  after  the  mailing  of  such  notice*,  and  the 
commissioner  shall  keep  a  record  of  the  date  said  notice  was  mailed,  and  the 
name  of  the  party  to  whom  the  notice  was  mailed,  and  the  name  of  the  post- 
office  to  which  skid  notice  was  addressed ;  and  the  record  of  such  entries  shall 
be  prima  facie  evidence  of  the  facts  therein  stated,  and  the  absence  of  such 
entnes  shall  be  prima  facie  evidence  that  the  notice  required  above  bad  not 
been  given.     [Amendment  Feb.  11;  July  1,  1881;  17  Leg.  p.  6.] 

The  words  commencing  at  *  are  added  by  the  amendment. 

AsT.  3813.  Certificate  only  to  owner.  A  certificate  for  an  unlocated 
balance  shall  be  delivered  only  to  the  owner,  or  his  agent  or  attorney ;  and 
when  the  same  is  delivered  to  the  agent  or  attorney,  the  legal  authority  to  re- 
ceive the  same  shall  be  filed  with  the  commissioner.  [Act  June  2,  1873;  13 
Leg.  p.  180;  P.  D.  7099rr.] 

Art.  3814.  Before  delivery  to  assignee,  evidence  of  title  to  be 
filed.  If  the  assignee  of  the  original  grantee  apply  for  the  delivery  of  any 
paper,  certificate,  or  copy  of  certificate,  if  the  evidence  of  title  to  the  assignee 
is  not  already  on  file  in  the  land  oiSice,  it  shall  be  filed  before  delivering  the 
same  ;  and  the  owner  shall,  by  himself  or  bis  lawful  agent  or  attorney,  file 
with  his  other  proof  of  title  an  aiSidavit  that  the  party  claiming  delivery  is  a 
bona  fide  owner.     [Act  June  2, 1873;  13  Leg.  p.  180 ;  P.  D.  7099rr.] 

Ant.  3815.  Wlien  commissioner  is  in  doubt.  When  the  commis- 
sioner has  doubts  as  to  the  identity  of  parties,  or  genuineness  of  any  transfer 
or  power  of  attorney,  be  shall  not  deliver  such  instrument  to  the  pai*ty  claim- 
ing until  such  doubtful  matters  are  made  clear  by  such  additional  proof  as  he 
may  deem  just  and  reasonable,  which  proof  shall  be  by  a£Sdavits  filed  with  the 
commissioner.     [Act  June  2,  1873;  13  Leg.  p.  180;  P.  D.  7099rr.] 

Art.  3816.  Receipts  for  papers,  etc.  No  paper,  certificate,  copy  or 
document,  other  than  a  patent,  shall  be  delivered  by  the  commissioner  to  the 
owner  until  he  has  receipted  for  the  same,  in  which  receipt  shall  be  stated  bis 
place  of  residence,  his  post-office,  and,  if  delivered  to  the  agent  or  attorney, 
shall  state  in  addition  his  residence  and  post-office,  which  receipt  shall  be  filed 
by  the  commissioner  with  the  other  papers ;  pi^ovided^  that  when  the  commis- 
sioner has  good  reason  to  doubt  the  genuineness  of  any  transfer,  power  of 
attorney  or  other  paper  on  file  in  the  general  land  office,  be  shall  not  permit 
any  one  to  obtain  an  official  copy  thereof  until  such  doubts  have  been  re- 
moved.    [Act  June  2, 1873;  13  Leg.  p.  180;  P.  D.  7099m.]  ^ 

Abt.  3817.  Commissioner  and  sureties  responsible  for  records^ 
etc*    The  commissioner  of  the  general  land  office  and  the  sureties  on  hia 
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official  bond,  shall  be  responsible  to  anj  party  injured  by  removal,  with- 
drawal or  alteration  of  any  record  or  file  in  said  general  land  office  unless  said 
<x)niniissioner  can  show  that  such  removal,  withdrawal  or  alteration  has  taken 
place  by  permission  of  the  party  owning  said  file  or  record.  [Act  June  2» 
1873;  13  Leg.  p.  180;  P.  D.  7099uu.] 
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AST. 
3818. 
3819. 
3820. 

3820a. 

3821. 


3824. 


3825a. 
38256. 


3827. 
3828. 
3828a. 
3829. 


Counties  separate  land  districts,  when; 
County  becomes  a  laud  district,  when. 
County  shall  have  a  surveyor,  maps, 

books,  etc. 
Commissioner    shall  furnish    certain 

surveyors  with  maps,  etc 
Land  districts  defined. 
County  or  district  failing  to  organize 

remains  as  lormerlv  attached. 
Palo  Pinto  land  district  defined. 
Clay  land  district  defined.        . 
Baylor  land  district  defined.    ^ 
Wheeler  land  district  defined* 
Oldham  land  district  defined. 
Toung  land  district  defined. 
Eastland  land  district  defined. 
Brown  land  district  defined. 
Runnels  county  attached  to  Coleman. 
San  Saba  land  district  defined. 


Abt. 
3830. 
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3833c. 
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3833i. 


3833A;. 
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LaSalle  county  attached  to  Kueoes  land 
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Former  surveys  not  affected;    to  be 
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Shackelford  land  district  defined. 
Bexar  land  district  defined. 
Donley  land  district  defined. 
Howard  land  district  defined. 
Oldham  land  district  defined. 
Wheeler  land  district  defined. 
Wilbarger  land  district  defined. 
Mitchell  land  district  defined. 
Hardeman  land  district  defined. 
Nolan  land  district  defined. 
Webb  land  district  defined. 
Crosby  land  district  defined. 
Knox  land  district  defined. 
Martin  land  district  defined. 
Scurry  land  district  defined. 


Abt.  3818.  Counties  separate  land  districts,  when.  Every  organ- 
ized county  which  shall  have  been  a  land  district,  or  having  elected  a  county 
49urveyor,  shall  have  complied  with  the  laws  heretofore  in  force  permitting  a 
county  to  become  a  land  district,  is  hereby  declared  a  separate  land  district. 

Art.  3819.  County  becomes  a  land  district,  when.  When  any  or- 
^nized  county  shall  hereafter  elect  a  surveyor,  and  ho  shall  give  bond  and  be 
qualified  as  provided  by  law,  said  county  shall  be  a  separate  land  district. 
[Act  Jan.  26,  1858;  7  Leg.  p.  66;  P.  D.  1082.] 

Art.  3820.  Gonnty  shall  have  a  surveyor,  maps,  books,  eto. 
JElach  county  becoming  a  land  district  shall  have  at  least  one  surveyor,  who 
shall  keep  his  office  at  the  county  seat;  and  such  office  shall  be  supplied  with 
a  map  or  maps  of  all  the  surveys  made  in  such  county,  with  a  file  or  entry 
book,  a  pre-emption  book,  and  a  record  book  of  the  field-notes  of  all  surveys 
in  the  county. 

Art.  3820a,  §  1.  Commissioner  of  the  general  land  office  shall 
fnrnish  certain  surveyors  with  maps,  etc.  It  shall  be  the  duty  of  the 
commissioner  of  the  general  land  office,  immediately  after  this  act  takes  ef- 
fect, to  furnish  each  of  the  said  district  surveyors  named  in  this  act  with  a 
<$ertified  copy  of  all  maps,  field-notes  and  sketches  of  all  surveys  in  their 
said  districts,  which  shall  be  filed  in  their  said  offices,  and  shall  be  public 
4irchives  thereof;  and  it  shall  not  be  lawful  for  said  surveyors  to  make  any 
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surveys  within  the  said  districts  until  said  certified  copies  are  received  by 
them.  [Act  to  create  the  land  districts  of  Wheeler,  Oldham,  Donley  and 
Wilbarger;  April  9;  July  13,  1883;  18  Leg.  p.  52.     Fast,  Art.  3833(i.] 

Abt.  3820a,  §  2.  It  shall  be  the  duty  of  the  commissioner  of  the  general 
land  office,  immediately  after  this  act  takes  effect,  to  furnish  the  district  sur- 
Teyor  of  said  district,  with  a  certified  copy  of  all  maps,  field-notes  and 
sketches  of  all  surveys  in  said  district  not  hei*etofore  recorded  therein,  which 
shall  be  filed  in  said  surveyor's  office,  and  shall  be  public  archives.  [Act 
to  create  Hardeman  land  district;  March  24;  June  30,  1885;  19  Leg.  p.  39. 
J^ost,  Art.  3833flr.] 

Abt.  3820a,  §  3.  It  shall  be  the  duty  of  the  commissioner  of  the  general 
land  office,  immediately  after  this  act  takes  effect,  to  furnish  the  district  sur* 
veyor  of  said  district  with  a  certified  copy  of  all  maps,  field-notes  and 
sketches  of  all  surveys  in  said  district,  which  shall  be  filed  in  the  said  sur- 
veyor's office,  and  shall  be  public  archives  thereof;  audit  shall  be  unlawful 
for  said  surveyor  to  make  any  surveys  within  said  district  until  said  certified 
-copies  are  received  by  him.  [Act  to  create  the  Nolan  land  district;  Feb.  27 ; 
Juno  30,  1885;  19  Leg.  p.  22.    Post,  Art.  3833A.] 

Abt.  3820a,  §  4.  It  shall  be  the  duty  of  the  commissioner  of  the  general 
land  office,  immediately  after  this  act  takes  effect,  to  furnish  the  district  sur- 
veyor of  said  district,  with  a  certified  copy  of  all  maps,  field-notes  and 
sketches  of  all  suiTeys  in  said  district  not  heretofore  recorded  therein,  which 
shall  be  filed  in  the  said  surveyor's  office,  and  shall  be  public  archives  thereof. 
[Act  to  create  the  Webb  land  district;  March  24;  June  30,  1885;  19  Leg.  p. 
39.       See   Art.  3833t.] 

Art.  3820a,  §  5.  It  shall  be  the  duty  of  the  commissioner  of  the  general 
land  office,  immediately  after  the  taking  effect  of  this  act,  to  furnish  each  of 
the  surveyors  named  in  this  act,  with  a  certified  copy  of  the  maps  and  field- 
jiotes  of  all  surveys  in  their  said  districts,  which  shall  be  filed  in  their  said 
offices,  and  shall  be  public  archives  thereof,  and  it  shall  not  be  lawful  for  said 
surveyors  to  make  any  surveys  within  their  said  districts  until  said  maps  and 
field-notes  are  received  by  them.  [Act  to  create  land  districts  of  Mitchell  and 
Howard;  April  2;  July  13,  1883 ;  18  Leg.  p.  40.     Past,  Art.  38336,/.] 

Art.  3820a,  §  6.  It  shall  be  the  duty  of  the  commissioner  of  the  general 
land  office,  immediately  after  this  act  takes  effect,  to  furnish  the  district  sur« 
veyors  of  the  said  several  districts  with  certified  copies  of  all  maps,  field- 
notes,  and  sketches  of  all  surveys  in  said  districts  not  heretofore  recorded 
therein,  which  shall  be  filed  in  the  said  surveyor's  office,  and  shall  be  public 
■archives  thereof.  [Act  to  create  the  Martin,  Scurry,  Crosby  and  Knox  land 
districts;  April  1,  1887,  §  5  ;  20  Leg.  p.  100.     Post,  Art.  3833Z.] 

Abt.  3821.  ^^Land  districts/'  defined.  All  <'Iand  districts"  now 
^created  by  law  and  having  a  district  surveyor,  shall  remain  and  continue  as  such, 
subject,  however,  to  alteration  by  any  organized  county  within  its  limits, 
or  any  pai*t  of  such  district,  becoming  a  separate  land  district  as  provided 
by  law. 

Art.  3822.  County  or  district  failinsr  to  organize,  remains  as 
formerly  attached.  Any  organized  county  or  newly  created  district  which 
may  fail  or  refuse  to  organize  as  a  separate  land  district  as  provided  by  law, 
shall  continue  to  form  a  part  of  the  land  district  to  which  it  was  formerly  at- 
tached, until  it  shall  have  complied  with  the  provisions  of  law  relating  to  the 
election  and  qualification  of  a  surveyor,  and  until  such  surveyor  shall  have 
I>rocared  the  necessary  maps,  field-notes,  copies  and  records  as  required  by 
law.  [Act  Feb.  8, 1860;  8  Leg.  p.  69;  P.  D.  1090.] 
(80— Tex.  Stat.,  Vol.  H.)  .  306 
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Aar.  3823.  Palo  Pinto  land  district,  defined.  The  counties  of  Palo 
Pinto,  Jones  and  Taylor,  and  the  territory  included  within  the  following  de- 
scribed limits,  viz:  Beginning  at  the  northwest  corner  of  Jones  county; 
thence  in  a  straight  line  due  west  from  said  northwest  corner  of  Jones  county 
to  the  twenty-sixth  meridian  of  longitude  west  from  Washington,  the  same 
being  the  east  boundary  line  of  the  territory  of  New  Mexico ;  thence  south 
alon^the  twenty-sixth  meridian  to  the  Pecos  river;  thence  down  said  river  to 
the  Horsehead  crossing  of  the  same;  thence  in  a  northeasterly  direction  to  the 
southwest  corner  of  Bunnels  county ;  thence  north  to  the  southwest  comer  of 
Taylor  county,  be  and  the  same  are  hereby  made  and  constituted  the  Palo 
Pinto  land  district,  until  limited  by  the  organization  of  the  Shackelford  land 
district  hereinafter  created ;  and  the  county  surveyor  of  Palo  Pinto  county 
shall  be  the  surveyor  of  said  district.  He  shall  keep  bis  office  in  the  town  of 
Palo  Pinto,  and  the  records  of  all  files  and  surveys  of  land  in  said  district 
shall  be  kept  in  said  office.  [Act  April  29,  1874 ;  14  Leg.  p.  161;  Aug.  21^ 
1876;  15  Leg.  p.  242;  P.  D.  lOddggg.l 

Art.  8824.  Clay  land  district,  defined.  The  counties  of  Clay,  Wichita^ 
Wilbarger,  Greer,  Hardeman,  Childress  and  Donley,  are  hereby  made  and  con- 
stituted the  Clay  land  district,  and  the  county  surveyor  of  Clay  county  shall 
be  the  surveyor  for  said  district,  and  shall  keep  his  office  at  the  county  seat 
of  Clay  county;  and  the  records  of  all  files  and  surveys  of  land  for  said  dis- 
trict shall  be  kept  in  said  office.     [Amendment  March  11;  July  1,  1881;  17 


)rbinftl  Article  of  the  Revised  Statutes  reads  as  foUows: 


Leg.  p.  24.1 

(I)  The  Oi%iD 

Art.  8824.  Jack  land  district.  The  counties  of  Jaok,  Archer,  Baylor,  Enox.Hardemaii» 
Bailey,  Lamh,  Hale»  Motley,  Cottle,  Floyd,  Briscoe,  Swisher,  Castro,  Parmer,  Deaf  Smithy 
Oldham,  Hartley,  Moore,  Hutchinson,  Hansford,  Sherman,  Dallam,  Potter,  Carson,  RandaU 
and  Armstrong  are  hereby  made  and  constituted  the  Jaok  land  district,  and  the  county  sur- 
veyor of  Jaclc  county  shall  he  the  surveyor  for  said  district,  and  shaU  keep  his  office  in  the 
town  of  Jacksboro,  in  Jaok  county,  and  the  records  of  all  flies  and  surveys  of  land  for  said 
dUtrict  shaU  be  kept  in  said  office.    [Act  April  29, 1874,  f  2;  Aug.  21, 1876,  p.  242.] 

Abt.  8825.  Baylor  land  district,  defined.  The  counties  of  Baylor^ 
Knox»  Bailey,  Lamb,  Parmer,  Castro,  Swisher,  Hale,  Cottle,  Motley,  Floyd, 
Briscoe  and  Hall  are  hereby  made  and  constituted  the  Baylor  land  district^ 
and  the  county  surveyor  of  Baylor  county  shall  be  the  surveyor  for  said  dis* 
trict,  and  shall  keep  his  oj£ce  at  the  town  of  Seymour,  in  the  county  of  Bay- 
lor, and  the  records  of  all  files  and  surveys  for  land  for  said  district  shall  be 
kept  in  said  office.     [Amendment  March  11;  July  1,  1881;  17  Leg.  p.  24.] 

(1)  The  Original  Article  of  the  Bevieed  Statutes  reads  as  foUows : 

Abt.  3825.  Clay  land  district.  The  counties  of  Clay,  Wichita,  Wilbareer,  Greer,  Col- 
lingsworth, Donley,  Gray,  Wheeler,  Roberts,  Hemphill,  Lipscomb,  Hall,  Ochiltree  and  Chil- 
dress shall  oonstitate  the  Clay  land  district,  and  the  county  surveyor  of  Clay  county  shall  be 
the  surveyor  of  said  district,  and  shall  keep  his  office  in  the  town  of  Henrietta,  in  Clay 
county,  and  the  records  of  all  files  and  surveys  of  land  in  said  district  shall  be  Icept  in  said 
office.    [Act  April  29, 1^74,  §  3 ;  Aug.  21, 1876,  p.  242.] 

Abt.  3825a.  Wheeler  land  district,  defined.  The  counties  of 
Wheeler,  Hemphill,  Lipscomb,  Collingsworth,  Gray,  Roberts,  Ochiltree, 
Armstrong,  Carson,  Hutchinson  and  Hansford  are  hereby  made  and  consti- 
tuted the  Wheeler  land  district,  and  the  county  surveyor  of  Wheeler  county 
shall  be  the  surveyor  for  said  district,  and  shall  keep  his  office  at  the  count j 
seat  of  the  county  of  Wheeler,  and  the  records  of  all  files  and  surveys  for 
land  for  said  district  shall  be  kept  in  said  office,  [Amendment  March  11; 
July  1,  1881 ;  17  Leg.  p.  24.] 

See,po<t,  Art.  8833(i. 

Art.  3825&.  Oldham  land  district^  defined.  The  counties  of  Old- 
ham, Deaf  Smith,  Randall,  Potter,  Moore,  Sherman,  Dallam  and  Hartley  are 
hereby  made  and  constituted  the  Oldham  land  district,  and  the  county  sur- 
veyor of  Oldham  county  shall  be  the  surveyor  of  said  districty  and  shall  keep 
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his  office  at  the  county  seat  of  Oldham  county,  and  the  records  of  all  files  and 
surveys  for  said  district  shall  be  kept  in  said  office.     [Amendment  March  11 ; 
July  1, 1881 ;  17  Leg.  p.  24.] 
See,  i>aft.  Art  8833«. 

Abt.  3826.  Yonngrland  district^  defined.  The  counties  of  Young, 
Throckmorton,  Haskell,  King,  Dickens,  Crosby,  Lubbock,  Hockley,  Cochran, 
Stonewall,  Kent,  Garza,  Lynn,  Terry  and  Yoakum  are  hereby  made  and  con- 
stituted the  Young  land  district,  ana  the  county  surveyor  of  Young  county 
shall  be  the  sui-veyor  of  said  district,  and  shall  keep  his  office  at  the  county 
seat  of  Young  county,  and  the  records  of  all  files  and  surveys  of  land  in  said 
district  shall  be  kept  in  said  office.  [Act  April  29,  1874;  14  Leg.  p.  161; 
Aug.  21, 1876;  15  Leg.  p.  242.] 

Abt.  8827.  Eastland  land  district,  defined.  The  counties  of  East- 
land and  Callahan  shall  constitute  the  Eastland  land  district,  and  the  county 
surveyor  of  Eastland  county  shall  be  the  surveyor  of  said  district,  and  shall 
keep  his  office  at  the  county  seat  of  said  county,  and  the  records  of  all  files 
and  surveys  of  land  in  said  district  shall  be  kept  in  said  office.  [Act  April 
29,1874;  14  Leg.  p.  161.] 

Art.  8828.  Brown  land  district^  defined.  The  counties  of  Brown, 
Coleman  and  Bunnels,  and  the  territory  embraced  in  said  counties,  are  declared 
to  constitute  the  land  district  of  Brown,  and  the  principal  office  of  said  dis- 
trict shall  be  kept  at  the  town  of  Brownwood,  in  Brown  county,  and  the 
county  surveyor  of  Brown  county  shall  be  the  surveyor  of  said  land  district.. 
[Act  April  30, 1874 ;  14  Leg.  p.  180;  P.  D.  7099ooo.] 

Abt.  8828a.  Bunnels  connty  attached  to  Coleman.  The  unorgan- 
ized county  of  Bunnels  be  and  the  same  is  hereby  attacl)^  to  the  county  of 
Coleman  for  the  purposes  of  surveying.  [Act  April  22,  1879;  16  Leg. 
p.  139.] 

Art.  8829.  San  Saba  land  district,  defined.  The  counties  of  San 
Saba,  McCulloch  and  Concho,  and  the  territory  embraced  in  said  counties, 
are  declared  to  constitute  the  land  district  of  San  Saba,  and  the  principal 
office  of  said  district  shall  be  kept  at  the  town  of  San  Saba,  in  San  Saba 
county,  and  the  county  surveyor  of  San  Saba  county  shall  be  the  surveyor  of 
said  San  Saba  land  district.     [Act  April  30,  1874;  14  Leg.  p.  180.] 

Abt.  8830.  IjaSalle  to  be  attached  to  Kneees  district.  The  un- 
organized county  of  La  Salle,  until  the  same  shall  be  organized,  is  attached  to 
the  Nueces  land  district  for  surveying  purposes.  [Act  May  2,  1874;  14  Leg. 
p.  193;  P.  D.  7099rrr.] 

Art.  8831.  Former  snrveys  not  affected ;  to  be  transcribed^  etc* 
None  of  the  foregoing  articles  of  this  chapter  shall  be  construed  as  affecting 
any  survey  of  land  legally  and  lawfully  made  by  the  surveyors  of  the  respec- 
tive counties  or  districts  who  had  legal  authority  for  so  doing,  and  the  survey- 
ors of  land  districts  are  hereby  required  to  procure  a  certified  transcript  of 
all  records  pertaining  to  the  location  and  survey  of  lands  made  by  previous 
surveyors  in  the  counties  or  territory  to  which  they  have  been  appointed,  and 
shall  keep  the  same  in  their  offices.     [Act  April  29, 1874;  14  Leg.  p.  163.] 

Abt.  8832.  Shackelford  land  district^  defined.  The  counties  of 
Shackelford,  Fisher,  Scurry,  Borden,  Dawson,  Gaines,  Andrews,  Martin, 
Howard,  Mitchell  and  Nolan  shall  constitute  the  Shackelford  land  district,  and 
the  principal  office  of  said  district  shall  be  kept  at  the  county  seat  of  said 
Shackelford  county,  and  the  county  surveyor  of  Shackelford  county  shall  be 
the  surveyor  of  said  district.     [Act  Aug.  21,  1876;  15  Leg.  p.  242.] 
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Abt.  3833.  Bexar  land  district,  defined.  The  counties  of  Crockett, 
Edwards,  Zavala,  and  a  part  of  Dimmit  couuty,  shall  each  continue  to  form  a 
part  of  Bexar  land  district  until  it  shall  become  a  separate  land  district  in 
manner  and  form  as  provided  by  law. 

Art.  3833a.  Donley  land  district,  defined.  The  counties  of  Don- 
ley, Carson,  Armstrong,  Swisher,  Bandall,  Floyd,  Briscoe,  Hall  and  Childress 
are  hereby  made  and  constituted  the  Donley  land  district,  and  the  county  sur- 
veyor of  Donley  county  shall  be  the  surveyor  of  said  district ;  he  shall  keep 
his  office  at  the  county  seat  of  said  Donley  county,  and  the  records  of  all  files 
and  surveys  of  land  in  said  district  shaU  be  kept  in  said  office.  [Act  April  9 ; 
July  13*,  1883;  18  Leg.  p.  52.] 

Abt.  38335.  Howsird  land  district^  defined.  The  counties  of  How- 
ard, Borden,  Lynn,  Hockley,  Cochran,  Terry,  Yoakum,  Dawson,  Gkiines, 
Andrews  and  Martin  be  and  the  same  are  hereby  made  and  constituted  the 
Howard  land  district,  and  the  county  surveyor  of  Howard  county  shall  be  the 
surveyor  of  said  district.  He  shall  keep  his  office  in  the  town  of  Big  Springs, 
and  the  records  of  all  files  and  surveys  of  land  in  said  district  shall  be  kept  in 
said  office.     [Act  April  2;  July  13,  1883;  18  Leg.  p.  40.] 

Art.  3833c.  Oldham  land  district,  defined.  The  counties  of  Old- 
ham, Sherman,  Moore,  Potter,  Castro,  Parmer,  Deaf  Smith,  Hartley  and 
Dallam  are  hereby  made  and  constituted  the  Oldham  land  district,  and  the 
county  suiTcyor  of  Oldham  county  shall  be  the  surveyor  of  said  district;  he 
shall  keep  his  office  at  the  county  seat  of  Oldham  county,  and  the  records  of 
all  files  and  surveys  of  land  in  said  district  shall  be  kept  in  said  office.  [Act 
April  9;  July  13, 1883;  18  Leg.  p.  52.] 

See,  ante^  Art.  8825ft. 

Abt.  3833(2.  Wneeler  land  district,  defined.  The  counties  of 
Wheeler,  Greer,  Collingsworth,  Gray,  Hutchinson,  Hansford,  Ochiltree, 
Boberts,  Hemphill  and  Lipscomb  are  hereby  made  and  constituted  the 
Wheeler  land  district,  and  the  county  surveyor  of  Wheeler  county  shall  be  the 
surveyor  of  said  district;  he  shall  keep  his  oj£ce  at  the  county  seat  of  said 
Wheeler  county,  and  the  records  of  all  files  and  surveys  of  land  in  said  district 
shall  be  kept  in  said  office.     [Act  April  9 ;  July  13,  1883;  18  Leg.  p.  52.] 

See,  anUy  Art.  8S25a. 

Abt.  3833e.  Wilbarger  land  district,  defined.  The  counties  of 
Wilbarger  and  Hardeman  are  hereby  constituted  the  Wilbarger  land  district, 
and  the  couuty  surveyor  of  Wilbarger  shall  be  the  surveyor  of  said  district; 
he  shall  keep  his  office  at  the  county  seat  of  Wilbarger  county,  and  the 
records  of  all  files  and  surveys  of  land  in  said  district  shall  be  kept  in  said 
office.     [Act  April  9 ;  July,  13,  1883;  18  Leg.  p.  52.] 

Abt.  3833/.  Blltchell  land  district,  defined.  The  counties  of  Mit- 
chell, Scurry,  Kent,  Garza,  Dickens,  Crosby  and  Lubbock  be  and  the  same  are 
hereby  made  and  constituted  the  Mitchell  land  district,  and  the  county  sur- 
veyor of  Mitchell  county  shall  be  the  surveyor  of  said  district.  He  shall 
keep  his  office  in  the  town  of  Colorado  City,  and  the  records  of  all  files  and 
surveys  of  land  in  said  district  shall  be  kept  in  said  office.  [Act  April  2; 
July  13,  1883;  18  Leg.  p.  40.] 

Art.  3833^.  Hardeman  land  district,  defined.  The  counties  of 
Hardeman,  Cottle  and  Motley  be  and  the  same  are  hereby  constituted  the 
Hardeman  land  district,  and  the  county  surveyor  of  Hardeman  county  shall  be 
the  surveyor  for  said  district  and  he  shall  keep  his  office  in  the  county  site  of 
Hardeman  county,  and  the  record  of  all  files  and  surveys  of  lands  in  said 
district  shall  be  kept  in  his  office.     [March  24,  1885;  19  Leg.  p.  39.] 
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Abt.  8833A.  Nolan  land  district,  defined.  The  counties  of  No- 
lan and  Fisher  be  and  are  hereby  constituted  the  Nolan  land  district, 
and  the  county  surveyor  of  Nolan  county  shall  be  the  surveyor  of  said  dis- 
trict ;  he  shall  keep  his  office  at  the  county  seat  of  Nolan  county,  and  the 
records  of  all  files  and  surveys  of  land  in  said  district  shall  be  kept  in  his 
office.     [Act  Feb.  27;  June  30,  1885;  19  Leg.  p.  22.] 

Art.  3833i.  Webb  land  district,  defined.  The  counties  of  Encinal 
and  Webb  be  and  the  same  are  hereby  constituted  the  Webb  land  district, 
and  the  county  surveyor  of  Webb  county  shall  be  the  surveyor  of  said  dis- 
trict ;  he  shall  keep  his  office  at  the  county  seat  of  Webb  county  and  the 
record  of  all  files  and  surveys  of  land  in  said  district  shall  be  kept  in  his 
office.     [Act  March  24, 1885;  19  Leg.  p.  39.] 

Abt.  3833/.  Crosby  land  district,  defined.  The  counties  of  Crosby, 
Dickens,  Motley,  Floyd,  Hale,  Llano,  Bailey,  Cochran,  Hockley,  and  Lub- 
bock, be  and  the  same  are  hereby  constituted  the  Crosby  land  district;  and 
the  county  surveyor  of  Crosby  county  shall  be  the  surveyor  for  said  district, 
and  he  shall  keep  his  office  in  the  county  site  of  Crosby  county,  and  the  records 
of  all  files  and  surveys  in  said  district  shall  be  kept  in  his  office.  [Act  April 
1,  1887;  20  Leg.  p.  100.] 

Art.  8833^.  Knox  land  district,  defined.  The  counties  of  Knox 
and  King  be  and  the  same  are  hereby  constituted  the  Knox  land  district ;  and 
the  county  surveyor  of  Knox  county  shall  be  the  surveyor  of  said  district,  and 
he  shall  keep  his  office  in  the  county  site  of  Knox  county,  and  the  records  of 
all  files  and  surveys  in  said  district  shall  be  kept  in  his  office.  [Act  April  1, 
1887 ;  20  Leg.  p.  100.] 

Abt.  3833Z.  Martin  land  district,  defined.  The  counties  of  Martin, 
Andrews,  and  Gaines,  be  and  the  same  are  hereby  constituted  the  Maii^in  land 
district;  and  the  county  surveyor  of  Maitin  county  shall  be  the  surveyor  for 
said  district,  and  he  shall  keep  his  office  in  the  county  site  of  Martin  county, 
and  the  records  of  all  files  and  surveys  in  said  district  shall  be  kept  in  his 
office.     [Act  April  1,  1887;  20  Leg.  p.  100.] 

Abt.  3833m.  Scarry  land  district,  defined.  Theconnties  of  Scurry, 
Kent,  and  Grarza,  be  and  the  same  are  hereby  constituted  the  Scurry  land  dis* 
trict ;  and  the  county  surveyor  of  Scurry  county  shall  be  the  surveyor  for  said 
district,  and  he  shall  keep  his  office  in  the  county  site  of  Scurry  county,  and 
the  records  of  all  files  and  sui*veys  in  said  district  shall  be  kept  in  his  office. 
[Act  AprU  1, 1887;  20  Leg.  p.  100.] 
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CH.  4.— COUNTY  AND  DISTRICT  SURVEYORS. 


Art. 
3834. 
3835. 
3836. 
3837. 
3S3S. 


3839. 
3840. 

3841. 
3842. 

3843. 

3844. 

3845. 
3846. 

3847. 

3848. 
3849. 

8850. 


County  surveyor,  when  elected. 
Oath  and  bond  required. 
Commtosioners'  court  to  fill  vacancy. 
Duties  of  county  surveyor. 
Shall  plat  surveys  upon  map,  etc. 
Shall  record  all  surveys. 
Beoord  boolcs  furnished. 
Deputies   appointed,  oath  and   bond 

required. 
Chain  carriers  and  markers. 
Deputy  surveyors  shall  return  field 

notes. 
County  surveyor    may  do  work  of 

deputy. 
Shall  keep  a  map  in  his  office  for  in* 

spection. 
Duty  on  change  of  boundary. 
Contested   elections,  by   what   court 

tried. 
Their  duties,  how  regulated. 
Deputy  district  surveyors. 
Special  county  surveyor  for  unorgan- 
ized county. 
Deputy  surveyor  of   new  county   to 

procure  maps. 


Abt. 

3851 .  Surveys  of  deputy  to  be  placed  on  map. 

3852.  Surveys  in  unorganized  counties. 

3853.  Special  deputies,  bond,  etc. 

3854.  Surveyor  not  authorized  to  survey, 

until,  etc. 

8856.  Shall  return  field  note^  of  new  ooan^. 
3856.    Surveyor  to  obtain  copies  of    field 

notes,  etc. 

8857.  Authorized  to  rent  office. 

3858.  Rent  of  office,  how  paid. 

3859.  To  have  a  deputy  in  office,  when. 

3860.  WhAt  is  authorify  to  survey. 

3861.  Conflicting  claims  settled  by  jury. 

3862.  Right  to  examine  books,  etc 

3863.  Right  to  demand  statements,  when. 

3864.  Transcript,  etc.,  bv  whom  paid  for. 

3865.  Surveyor  to  establish  true  meridian, 

etc. 

3866.  Responsible  for  neglect  or  failure,  etc. 

3867.  Shiul  turn  over  records,  etc. 

3868.  Election  of  county  surveyors  legalized 

and  their  acts  validated. 

3869.  County    clerk  shall   take   charge  of 

books,  etc.,  when. 

3870.  Surveyor's  records  may  be  transcribed. 


Abt.  3834.  Gonnty  surveyor,  when  elected.  At  each  regular 
biennial  election  for  state  and  county  officers,  there  shall  be  elected  in  each 
county,  by  the  qualified  voters  thereof,  a  county  surveyor,  who  shall  reside  in 
the  county  and  keep  his  office  at  the  county  seat,  who  shall  hold  his  said  office 
for  two  years,  and  until  his  successor  may  be  elected  and  qualified.  [Const. 
Art.  16,*§  44;  Act  Jan.  26,  1858;  7  Leg.  p.  199;  Aug.  19,  1876;  15  Leg. 
p.  199.] 

Art.  3835.  Oath  and  bond  required.  Before  entering  upon  the 
duties  of  county  surveyor  each  person  shall  take  the  oath  of  office  prescribed 
by  the  constitution,  and  shall  enter  into  bond  with  two  or  more  good  and 
sufficient  sureties,  to  be  approved  by  the  commissioner*  coutt  of  the  county 
in  the  sum  of  ten  thousand  dollai*s,  ptiyable  to  the  governor  and  his  successors 
in  office,  conditioned  that  he  will  faithfully  perform  the  duties  of  his  office, 
which  bond  shall  be  deposited  and  recorded  in  the  clerk's  office  of  said  county. 
[Act.  Dec.  14,  1837;  2  Cong.  p.    62  ;  P.  D.  1081,  4522.] 

Art.  3836.  Vacancy,  how  filled.  Whenever  there  shall  be  a  vacancy 
in  the  office  of  county  or  district  suiveyor  in  any  of  the  counties,  it  shall  be 
the  duty  of  the  county  commissioners'  court  of  the  county  in  which  such 
vacancy  occurs  to  fill  by  appointment  such  vacancy,  such  appointment  to  con- 
tinue in  force  until  the  next  general  election.  [Act  Aug.  19,  1876;  15  Leg. 
p.  219.] 

Art.  3837.  Duties  of  county  surveyor*  Each  county  surveyor  shall 
receive  and  examine  all  field-notes  of  surveys  which  have  been  or  may  here- 
after be  made  in  said  county,  and  upon  which  patents  are  to  be  obtained,  and 
shall  certify  to  the  same  according  to  law,  and  shall  record  such  field-notes  in 
a  book  to  be  kept  by  him  for  that  purpose;  and  be  shall  perform  such  other 
duties  as  may  be  required  of  him  by  law.  [Act  Dec.  14, 1837 ;  2  Cong.  p.  62; 
P.  D.  4522.] 

Art.  3838.  Shall  plat  surveys  upon  map,  etc.  It  shall  be  the  duty 
of  every  district,  county  and  special  county  surveyor,  once  in  every  three 
months,  to  plat  upon  the  map  of  his  district  or  county  all  surveys  made  to 
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that  date,  within  the  three  preceding  months,  and  transmit  sketches  and  field- 
notes  of  sfime  to  the  commissioner  of  the  general  land  office,  together  with  a 
list  of  all  land  certificates  or  warrants  on  file  in  his  office,  giving  the  number, 
date  and  quantity  in  acres  of  each,  stating  by  whom  and  to  whom  the  same 
puiports  to  have  been  issued,  and  when  and  by  whom  filed ;  and  any  surveyor 
failing  or  refusing  to  comply  with  the  provisions  of  this  article  shall  be  sub- 
ject to  a  fine  of  five  hundred  dollai-s  for  each  offense,  to  be  recovered  by  the 
state  befoi^e  the  district  court,  on  complaint  of  any  party  aggrieved,  or  of  the 
proper  county  or  district  attorney,  whose  duty  it  shall  be  to  prosecute  all  such 
suits.  A  certificate  from  a  postmaster  certifying  that  a  letter  or  package 
containing  the  returns  herein  provided  for  was  mailed  in  bis  office,  addressed 
to  the  commissioner  of  the  general  land  office,  shall  be  evidence  of  the  fact 
in  any  suit  against  a  surveyor  under  this  article.  [Act  Jan.  26, 1858;  7  Leg. 
p.  66;P.  D.  1087.] 

Abt.  8838a.    Shall  record  surveys,  etc. 

§  1.  The  surveyors  of  the  several  counties  of  this  state  shall  record  in  a 
well  bound  book  ail  the  surveys  iu  the  county  or  district  for  which  he  was 
elected,  with  the  plats  thereof  that  he  may  make,  whether  private  or  official, 
and  such  record  shall  be  open  to  the  inspection  of  the  public;  and  for  which 
service  the  surveyor  may  charge,  in  addition  to  the  fees  now  allowed  by  law 
for  field  work,  twenty  cents  per  hundred  words  for  such  record. 

§  2.  Certified  copies  of  such  record,  under  the  official  signature  of  the 
county  surveyor,  may  be  used  in  evidence  in  any  of  the  courts  of  this  state. 

§  3.  The  commissioners'  courts  are  hereby  required  to  furnish  the  county 
4Burveyor8  of  their  respective  counties,  on  the  requisition  of  such  surveyors,  a 
book  or  books  of  sufficient  capacity  to  contain  a  record  of  all  the  surveys  pro- 
vided for  in  this  act.     [Act  March  30;  July  1,  1881 ;  17  Leg.  p.  71.1 

Abt.  3839.  Record  books  famished.  The  county  courts  or  the  sev- 
eral counties  shall  furnish  the  county  surveyors  of  their  respective  counties 
with  the  necesaary  books  of  record  pertaining  thereto.  [Act  March  9,  1875; 
U  Leg.  S.  S.  p.  74;  Feb.  2,  1860;  8  Leg.  p.  34;  P.  D.  1089.] 

Art.  3840.    Deputies  appointed;  oath  and  bond  required,  etc. 

The  county  or  district  surveyor  shall  appoint 'as  many  deputy  surveyors  as  he 

may  deem  necessary  for  the  county  or  district,  and  shall  administer  to  them 

the  oath  of  office,  and  take  the  bond  hereinafter  prescribed,  and  shall  furnish 

them  such  instructions  as  may  be  furnished  to  him  from  time  to  time  by  the 

-commissioner  of  the  general  land  office;  and  such  deputy  suiTcyor,  before  he 

enters  upon  the  duties  of  his  office,  shall  enter  into  bond  with  two  or  more 

good  and  sufficient  sureties,  to  be  approved  by  the  commissioners'  court,  in 

the  sum  of  five  thousand  dollars,  payable  to  the  governor  and  his  successors  in 

office,  conditioned  for  the  faithful  performance  of  the  duties  of  his  office, 

which  bond  shall  be  deposited  and  recorded  in  the  clerk's  office  of  the  same 

<x>unty;  and  the  county  or  district  surveyor  shall  immediately  report  such 

appointment  to  the  commissioner  of  the  general  land  office,  and  state  when 

such  deputv  entered  upon  the  discharge  of  the  duties  of  his  office.     [Act  Dec. 

14,  1837;  2  Cong.  p.  62;  P.  D.  4522.] 

(1)  It  seems  that  it  is  the  duty  of  the  depnty  sunreyors  to  do  the  field  work ;  there  is  no 
statute  which  makes  it  the  duty  of  the  priucipal  surveyor  to  do  such  work.  Bates  v.  Thomp- 
son, 61  T.  835. 


(2)  The  owner  ol  land  certificates  who  employs  and  pays  the  deputy  surveyor  lor  the  work 

ertificates  are  located,  and  who  de' 
le  fees  for  surveying,  there  helng  i 
tract  between  the  deputy  and  the  principal  surveyor  in  regard  thereto.    Bates  v.  Thompson, 


<A  actually  survevine  the  land  on  which  the  certificates  are  located,  and  who  defrays  all  his 
expenses,  is  tiot  liable  to  the  county  surveyor  for  the  fees  for  surveying,  there  being  no  con« 


41  T.  835. 

(3)  By  the  provisions  of  the  penal  code,  article  118,  no  county  or  district  surveyors  or  their 
deputies  shall  be  directly  or  indirectly  engaged  in  the  purchase  of  pubUc  land.     When 

311 


Digitized  by 


GoogI( 


T.  79,  Ch.  4.]    THE  PUBLIC  LANDS COUNTY,  ETC.,  8UBVETOBS.  3841-3848^ 

patent  has  been  issued  to  snoh  a  purchaser  the  state  can  maintain  an  action  to  cancel  the^ 
patent  without  returning  or  offerins^  to  return  the  purchase  money  paid  by  the  defendant  to- 
the  state.    State  v.  Thompson,  04  T.  690. 

Abt.  3841 .  Chain  carriers  and  markers.  It  shall  be  the  daty  of  each 
deputy  district  or  county  suiTeyor  to  administer  an  oath  to  each  individual  em- 
ployed by  him  a8  chain  carrier  or  marker  for  the  faithful  performance  of  his- 
duties  as  such,  in  accordance  with  the  instructions  given  him ;  and  no  person 
under  the  age  of  sixteen  years  shall  be  employed  in  either  of  the  above  capaci- 
ties; and  further^  it  shall  be  the  duty  of  said  deputy  to  subscribe  the  name  of 
each  of  the  chain  carriers  to  his  field-notes  previous  to  bis  returning  the  same 
to  the  county  surveyor.     [Act  Dec.  14,  1837 ;  2  Cong. ;  P.  D.  4523.] 

Art.  3842.  Deputy  surveyors  shall  return  field-notes.  It  shall 
be  the  duty  of  all  deputy  surveyors  to  make  returns  of  the  field-notes  of  every^ 
survey  by  them  made,  within  three  months  after  making  the  survey,  to*  the 
county  or  district  surveyor  for  his  approval ;  and  any  deputy  neglecting  to  do- 
so  shall  be  liable  for  damages  at  the  suit  of  any  person  thereby  injured.  [Act 
Feb.  5, 1840;  4  Cong.;  P.  D.  4112.] 

Art.  3843.    County  surveyor  may  do  work  of  deputy.    Any  county 

surveyor  may  do  the  work  of  a  practical  surveyor,  and  may  also  perform  alt 

the  duties  required  of  a  deputy  surveyor,  and  in  such  case  be  shall  make  out,. 

certify  to,  record  and  return  the  field-notes  under  his  own  ojQicial  signature.. 

[Act  Dec.  20,  1837;  2  Cong.] 

(1)  The  county  surveyor  is  not  required  to  do  the  work  of  a  deputy.  Bates  v.  Thompson,. 
61  T.  335. 

Art.  3844.  Shall  keep  a  map  In  his  office  for  inspection.  It  shall 
be  the  duty  of  each  county  or  district  surveyor  to  make  out  and  keep  in  his 
ojQice,  free  for  the  inspection  of  all  persons,  a  map  on  which  all  the  surveys 
made  in  his  county  shall  be  laid  down  and  properly  connected ;  which  map 
shall  be  corrected  at  the  end  of  every  three  months.  [Act  Feb.  5,  1840; 
4  Cong.] 

Art.  3845.  Duty  on  changre  of  boundary.  Hereafter,  when  any 
change  may  take  place  in  the  boundaries  of  any  county,  it  shall  be  the  duty 
of  the  surveyor  of  any  county  from  which  territoiy  may  be  so  taken,  to  furn- 
ish the  surveyor  of  the  county,  including  such  territory,  with  a  full  and  com- 
plete copy  of  all  the  field-notes  of  surveys  made  in  the  same.  [Act.  Feb.  5^ 
1840;  4  Cong.] 

Art.  3846.  Contested  elections,  by  what  court  tried.  Whenever 
the  election  of  any  person  to  the  office  of  county  or  district  surveyor  may  be- 
contested,  like  notice  shall  be  given  and  proceedings  had  as  in  case  of  con- 
tested elections  for  county  officers.  When  the  district  is  composed  of  one- 
county  the  contest  shall  be  tried  in  such  county ;  but  where  the  district  is  com- 
posed of  more  than  one  county,  then  such  contest  shall  be  tried  in  the  county 
from  which  the  district  takes  its  name.     [Act  Feb.  7, 1853;  4  Leg.  S.  S.] 

Abt.  3847.  Their  duties,  how  regrnlated.  All  district  surveyonr 
shall  be  governed  in  the  discharge  of  their  official  duties  by  the  same  provi- 
sions of  law  which  regulate  and  prescribe  the  duties  of  county  surveyors,  so  far 
as  the  same  may  be  applicable ;  and  upon  their  removal  from  office,  or  at  the 
expiration  of  their  term  of  office,  they  shall  deliver  to  their  successors  all  rec* 
ords,  books,  papers,  maps  and  other  things  appertaining  to  the  office.  [Act 
May  12,  1846 ;  1  Leg.] 

Art.  3848.  Deputy  district  surveyors.  Each  district  surveyor  shall 
appoint  one  or  more  deputy  surveyors,  who  shall  qualify  and  give  bond  in 
manner  and  form  as  required  of  deputy  county  surveyors,  and  whose  duties- 
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shall  be  the  same  as  those  of  deputy  coanty  sarveyors,  so  far  as  the  same 
may  be  applicable ;  and  when  such  surveyor  does  the  work  of  surveying  in  & 
new  county  he  shall  notify  the  special  county  surveyor  acting  under  his  di* 
rection,  and  report  bis  work  to  him  to  be  mapped  and  noted  on  his  records. 

AsT.  3849.  Special  county  surveyor  for  unorganized  county* 
It  shall  be  the  duty  of  each  district  surveyor,  within  twenty  days  after  hi& 
election,  to  appoint  as  his  deputy  a  special  county  surveyor  for  each  unorgan- 
ized county  within  his  district,  who  shall  hold  bis  office  during  the  term  of  his 
principal,  unless  sooner  superseded  by  the  appointment  of  another  as  his  suc- 
cessor. The  district  surveyor  shall  immediately  notify  the  commissioner  of 
the  general  land  office  of  every  such  appointment.  Each  special  county  sur- 
veyor so  appointed  shall  have  all  the  powers,  perform  all  the  duties  and  be 
sabject  to  all  the  penalties  api>ertaining  to  county  surveyors,  and  shall  keep,, 
in  addition  to  the  returns  to  be  made  to  his  principal,  a  record  and  map  of  all 
the  transactions  in  his  office,  to  become  a  part  of  the  county  8ui*veyor'& 
records  of  such  county  whenever  it  may  be  o^anized.  All  such  special 
county  surveyors  shall  reside  afid  keep  their  offices  in  their  respective  counties^ 
if  there  be  settlements  in  the  same,  but  if  there  be  no  settlements  in  the 
county,  then  at  the  nearest  town  to  such  county.  Whenever  any  county  may 
elect  a  county  surveyor,  who  shall  have  qualified  and  given  bond,  and  who 
shall  have  procured  the  maps  and  records  required  by  law,  the  district  sur- 
veyor within  whose  district  such  county  may  have  been  or  may  be  at  the  time, 
and  his  deputy  shall  cease  to  exercise  any  official  acts  within  the  same.  [Act 
Jan.  26, 1858 ;  7  Leg.  p.  66;  P.  D.  1085.] 

ri)  Deputy  Burveyors  in  unorganized  counties  attached  to  survejring  districts  are  mere 
issistaDts  to  the  district  surveyor,  and  their  appointment  does  not  relieve  him  from  the  duty 
ol  making  surveys  in  such  unorganized  counties.  Tex.  Mex.  By.  Co.  v.  Locke,  63  T.  623. 

Akt.  3850.    Deputy  surveyor  of  new  county  to  procure  map^ 

Deputy  surveyors  of  the  several  new  counties  shall  procure  from  the  district 
surveyor  of  their  respective  district,  or  make  out  the  same,  a  map  of  all  the 
surveyed  lands  situated  in  the  new  county  to  which  such  deputy  may  be 
assigned,  which  shall  be  *kept  in  the  office  of  such  deputy  at  the  county  site» 
for  the  inspection  of  all  persons  interested.  [Act  May  11,  1846;  1  Leg* 
p.  199;  P.  D.  4276.] 

Art.  3851.  .  Surveys  of  deputy  to  be  placed  on  map.  All  surveys 
made  by  a  deputy  surveyor  in  a  new  county,  after  being  examined  and  placed 
upon  the  map  of  the  district,  shall  be  placed  upon  the  county  map.  [Act 
May  11,  1846-,  1  Leg.  p.  199;  P.  D.  4277.1 

Abt.  3852.  Surveys  in  unorsranizea  counties.  In  any  unorganized 
county  to  which  a  special  deputy  surveyor  may  have  been  appointed,  or  may 
hereafter  be  appointed,  the  district  surveyor  of  the  land  district  to  which  it  is 
attached,  or  his  deputies,  may  make  surveys,  the  field-notes  of  which  shall  be 
recorded  in  a  separate  book  for  each  of  such  unorganized  counties,  and  also  in 
the  ordinary  record  books  of  the  land  district;  but  before  making  such  sur- 
veys he  shall  notify  the  special  deputy  surveyor  thereof,  and  afterward  report 
the  field-notes  to  him,  to  be  mapped  and  noted  on  his  records.  [Act  Feb.  8^ 
1860 ;  8  Leg.  p.  71 ;  P.  D.  1091.] 

Art.  3853.  Special  deputies,  tiondy  etc.  The  district  or  county  sur- 
veyor of  any  county  shall  have  the  poMier  to  appoint  a  special  deputy,  who 
shall  be  empowered  to  perform  all  official  acts  which  said  district  or  county 
surveyor  may  legally  perform,  and  the  said  special  deputv  surveyor,  before 
entering  on  the  discbarge  of  his  duties,  shall  give  bond  with  two  or  more  good 
and  sufficient  sureties,  in  the  sum  of  five  thousand  dollars,  payable  to  the  gov-* 
emory  for  the  faithful  discharge  of  the  same,  which  shall  be  approveof  by 
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the  oommissioners'  court  of  the  county  and  filed  with  the  county  clerk 
thereof.     [Act  Feb.  8,  1860;  8  Leg.  p.  71;  P.  D.  1092.] 

Art.  3854.  Surveyor  not  authorized  to  survey,  untU,  ete.  Be- 
fore any  surveyor,  elected  as  provided  by  law,  in  a  county  not  previously  a 
separate  land  district,  shall  receive  any  file  or  location  of  a  certificate,  or  any 
application  for  a  homestead  donation,  or  make  any  survey  therein,  he  shall 
pi'ocure  a  certified  map  of  the  surveys  in  said  county,  and  a  certified  copy  of 
all  files,  applications  and  locations  of  lands  therein  from  the  surveyor's  office 
of  the  land  districts  to  which  said  county  belonged,  and  file  the  same  in  his 
office  for  the  inspection  of  any  one  interested  in  examining  the  same.  [Act 
Jan.  26,  1858;  7  Leg.  p.  66.] 

Abt.  3855.  Shall  return  field-notes  of  new  county.  When  the 
surveyor  shall  have  complied  with  the  provisions  of  the  preceding  article,  it 
shall  be  his  duty  immediately  to  make  out  and  return  to  the  general  landofBce 
field  notes,  properly  certified  to,  of  the  boundaries  of  such  county;  and  the 
commissioners'  court  of  said  county  shall  make  the  necessary  provision  for 
paying  the  expenses  thereof. 

Art.  3856.  Surveyors  to  obtain  copies  of  field-notes,  etc«  When- 
ever the  maps,  field-notes  of  surveys  or  other  records,  or  any  part  thereof,  of 
the  surveyor's  office  in  any  county  or  land  district,  shall  from  any  cause  be 
lost  or  destroj^ed,  or  when  any  new  county  shall  organize,  or  new  land  district 
is  created,  it  shall  be  the.duty  of  such  county  or  district  surveyor  to  obtain 
from  the  commissioner  of  the  general  land  office  a  transcript  of  such  maps, 
field-notes  of  surveys,  or  other  records  of  his  office  of  his  county  or  land 
district,  certified  to  as  required  by  law,  and  for  obtaining  which  he  shall  be 
entitled  to  five  cents  per  hundred  words,  to  be  paid  by  the  commissioners* 
court  of  his  county;  said  transcript  of  records  so  certified  shall  answer  all  the 
purposes  and  have  the  same  force  and  effect  in  law  that  the  original  could 
have.     [Amendment  March  31;  June  30,  1885;  19  JLeg.  p.  92.] 

(1)  The  Original  Article  reads  as  follows : 

Art.  8856.  Any  one  elected  surveyor  in  a  newly  organized  oonnty  shall,  within  twelve  months 
from  the  date  of  his  qualiflcation,  obtain  from  the  office  of  the  districts  from  which  his  county 
is  taken,  a  transcript  of  the  field -notes  of  surveys  in  his  county,  certified  to  as  required  by 
law,  and  for  obtaining  which  he  sludl  l>e  entitled  to  ten  cents  per  hundred  words,  to  be  paid 
bv  the  commissioners'  court  of  his  oonnty;  said  transcript  of  records,  so  certified,  shaU  answer 
all  the  purposes  and  have  the  same  force  and  effect  in  law  that  the  originals  could  have.  [Act 
Jan.  26, 1858;  7  Leg;  P.  D.  1084.] 

Abt.  3857.  Authorized  to  rent  office.  The  district  and  ooanty  sur- 
veyors are  authorized  to  rent  some  suitable  buildiug  or  room  in  which  to  keep 
their  offices,  in  case  the  said  surveyors  can  not  be  provided  with  offices  in  the 
€Ourt-bouse8  of  their  respective  counties.  [Act  Aug.  18»  1876;  15  L^. 
p.  196.] 

Art.  3858.  Bent  of  office,  how  paid.  The  county  commissioners' 
court  shall  make  the  necessary  arrangement  for  paying  the  rent  of  an  office 
rented  by  said  suiTcyors,  upon  satisfactory  evidence  showing  that  the  rent 
was  reasonable  and  the  office  necessary^  and  that  there  was  no  office  provided 
for  said  surveyors  in  the  court-house  of  their  county.  [Act  Aug.  18»  1876 ; 
15  Leg.  p.  196.] 

Aht.  3859.  To  hare  a  deputy  in  office,  when.  In  all  cases  where 
the  county  surveyors  do  not  reside  at  the  county  seats  of  their  respective 
counties,  they  shall  and  are  hereby  required  to  have  deputies  in  their  respec- 
tive offices  residing  at  said  county  seats,  who  shall  keep  their  offices  open  and  the 
records  thereof  subject  to  the  examination  of  any  person  interested  therein^ 
and  who  shall  have  authority  to  receive  and  file  land  certificates  or  other  eT- 
idences  of  right  to  land,  and  also  to  receive  and  record  all  files  or  designations 
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<rf  land  to  be  surveyed.   [Act  Feb.   25,   1863;   9  Leg.  S.  S.  p.   5;  P. 
D.  1093.] 

Abt.  3860.  Autborlty  to  survey.  Any  certificate  of  claim  to  land, 
which  has  been  or  may  be  obtained  in  the  manner  and  form  prescribed  by 
.  law,  shall  be  sufficient  evidence  to  authorize  any  lawful  surveyor  to  survey  for 
any  personjioldiug  such  certificates,  any  lands  which  he  may  point  out  agreeably 
to  all  the  laws  which  do  now  or  may  hereafter  exist  on  that  subject ;  provided^ 
that  where  more  than  one  application  is  made  for  the  same  tract  of  land  to  be 
surveyed,  the  settler  or  occupant  shall  have  the  preference  if  their  claims  be 
otherwise  equal.     [Act.  Dec,  14, 1837;  2  Cong.  p.  62.] 

Art.  3861.  Conflicting  claims  settled  by  jury.  In  all  cases  where 
there  is  more  than  one  claimant  to  the  same  location,  or  in  case  there  be  more 
occupant  claimants  than  one,  the  conflicting  claim  shall  be  summarily 
tried  by  the  nearest  justice  of  the  peace  and  six  disinterested  jurors  summoned 
for  that  purpose,  who  shall  in  all  cases  give  preference  to  the  oldest  occupant 
and  settler;  and  upon  their  decision  the  surveyor  shall  grant  to  the  successful 
party  the  field-notes  of  the  tract  of  land.  [Act  Dec.  14,  1837;  2  Cong, 
p.  62,] 

Abt.  3862.  Bisrht  to  examine  books,  etc.  Any  person  interested 
for  himself,  or  as  agent  or  attorney  of  another,  shall  at  all  times  have  the 
light  to  examine  the  books,  papers,  plats,  maps  or  other  archives  belonging  to 
the  office  of  any  district,  county  or  special  surveyor,  on  the  payment  of  the 
fee  fixed  by  law.     [Act  Jan.  26, 1858;  7  Leg.  p.  66;  P.  D.  1086.] 

Abt.  8863.  Bight  to  demand  statement,  wlien.  Whenever  an 
applicant  calls  upon  a  district,  county,  deputy  or  special  surveyor,  to  make 
an  entry  for  location  on  his  books,  and  shall  be  informed  that  the  land  indi- 
cated by  the  applicant  has  already  been  located,  or  located  and  surveyed,  the 
i^plicant  may  demand  of  the  surveyor  a  certificate  in  writing,  setting  forth 
the  time  at  which  the  entry,  location  and  survey,  or  either,  was  made,  at 
whose  instance,  upon  what  certificate  or  warrant,  and  all  the  facts  in  the  case, 
which  certificate  shall  be  held  good  evidence  in  law  and  equity  against  such 
surveyor  in  any  suit  brought  against  him  to  test  the  truth  of  the  certificate 
and  recover  damages  by  the  applicant ;  and  any  surveyor  refusing  any  examin- 
ation of  his  books  and  archives,  or  to  give  the  certificates  as  herein  provided, 
shall  be  subject  to  a  fine  of  five  hundred  dollars  for  each  ofFense,  to  be  recov- 
ered before  the  district  court  by  the  party  injured.  [Act  Jan.  26,  1858;  7 
Leg.  p.  66;P.  D.  1086.] 

Abt.  8864.  Transcript,  etc.,  by  wtiom  paid  for.  The  transcript  of 
records,  and  maps,  together  with  the  examination  of  the  same,  shall  be  paid 
for  by  the  county  for  the  benefit  of  which  they  are  made,  allowing  ten  oents 
for  every  hundred  words  in  copying  said  records,  and  three  dollars  per  day 
for  each  day  the  draftsman  may  be  actually  and  necessarily  engaged  in  copy- 
ing maps,  as  provided  by  law;  and  clerks  and  district  surveyors  for  examin-* 
ing  and  certifying  transcripts  of  records  shall  have  three  dollars  per  day. 
[Act  March  20,  1848 ;  2  Leg.  p.  158;  P.  D.  1078.] 

Abt.  3865.  Surveyors  to  establish  true  meridian,  etc.  The  dis- 
trict or  county  surveyors  of  the  several  counties,  in  order  to  secure  uniformity 
in  the  courses  indicated  by  the  different  surveyors'  compasses  or  other  instru« 
ments  used  within  their  several  jurisdictions,  shall,  in  some  conveAient  place 
at  their  respective  county  seats,  establish  a  true  meridian,  by  a  substantial 
monument,  to  be  erected  at  the  expense  of  the  county,  and  shall  adjust,  or 
cause  to  be  adjusted  to  the  said  meridian,  all  such  instruments  before  being 
used  within  their  respective  jurisdictions,  and  shall  keep  in  their  offices  a 
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standard  chain  of  the  true  measurement  of  ten  varas,  to  which  all  chains  used 
by  themselves  or  their  deputies  shall  be  adjusted  before  being,  used  in  the 
measurement  of  lines  of  suryeys.  [Act  June  2,  1873;  13  Leg.  p.  173; 
P.  D.  7099SS8. 

Abt.  3866.  Responsible  for  negrlect  or  failnrey  etc.  All  surveyors 
shall  be  held  responsible  to  parties  interested  for  any  cost  that  may  accrue  in 
rectifying  any  errors  that  may  occur  in  their  work  by  reason  of  neglect  or  <fail- 
ure  to  comply  with  the  requirements  of  the  preceding  article.  [Act  June  2^ 
1873;  13  Leg.  p.  173;  P.  D.  7099tt^.] 

Art.  8867.  Shall  tarn  over  records,  etc.  Upon  the  removal  from 
office,  or  at  the  expiration  of  the  term  of  office  of  any  county  or  district  sur- 
veyor, he  shall  deliver  to  his  successor  all  records,  books,  papers,  maps  and 
other  things  appertaining  to  his  office.  [Act  May  12,  1846;  1  Leg.  p.  282; 
P.  D.  4525.] 

Abt.  3868.  Election  of  county  surveyors  legralized.  The  election 
of  all  county  surveyors  on  the  fifteenth  day  of  February,  1876,  is  ratified  and 
made  valid,  and  all  the  official  acts  of  the  county  surveyors,  elected  as  afore* 
said,  are  hereby  declared  valid  and  shall  be  of  full  force  and  effect.  [Act 
July  12,  1876 ;  15  Leg.  p.  314.] 

Abt.  3869.  County  clerk  shall  take  charsre  of  books,  etc.,  whom 
Whenever  an  organized  county,  from  any  cause,  has  not  a  qualified  county  sur- 
veyor, the  county  clerk  of  such  county  is  hereby  required  to  take  charge  of  all 
records,  maps  and  papers  belonging  to  the  county  surveyor's  office,  and  safely 
keep  the  same  in  his  office.     {Act  Oct.  18,  1866;  11  Leg.  p.  31.] 

Art.  3870.  Surveyor's  record  may  be  transcribed.  Whenever  the 
county  commissioners'  court  of  any  county  shall  deem  the  same  necessaiy ,  they 
shall  order  the  surveyor's  records  to  be  transcribed  in  good  and  substantial 
books,  in  a  plain  hand,  by  the  surveyor  or  special  deputies  duly  sworn  to  make 
true  copies  of  the  same ;  for  which  services  they  shall  be  allowed  not  more  than 
ten  cents  per  hundred  words,  to  be  paid  out  of  the  county  treasury.  [Act  Nov. 
6,1871;  12  Leg.  S.  S- p,  18.] 
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CH.  5— LAND  CERTIFICATES. 


ARTa 

3S71.  Land  certiflcates  classified. 

3872.  Headright  certifloate. 

3873.  Augmentation  certificate. 

3874.  Bounty  warrant  certificate. 

3875.  Donation  warrant  certificate. 

3876.  Land  scrip  certificate. 

3877.  Railroad  certificate. 

3878.  Biver  certificate. 

3879.  Canal  and  ditcli  certificate. 

3880.  Genuine  laud  certificates  revived. 
,3881.  Shall   be   sarveyed,  etc.,  within  five 

years. 

3882.  Certificates  hereafter  issued  to  be  sur- 

veyed in  five  years. 

3883.  Duplicate  certificates  may  be  issued, 

when. 
.8884.    Notice  to  be  published  for  eight  weeks. 


Art. 
3885. 
3886. 

3887. 


3890. 

3891. 
3892. 


3893a. 


Proofs  to  be  made. 

Joint  owners  may  join  or  sever  in 
affidavit. 

When  uulocated  balance  certificate 
may  issue. 

Duplicate  where  certificate  is  fioated. 

When  patent  cancelled  duplicate  cer- 
tificate may  issue. 

Where  surveyed  in  part,oertificate  for 
unlocated  balance  to  issue. 

Triplicate  certificate,  when  obtained. 

Certificates  issued  by  supreme  and  dis- 
trict courts  validated. 

Commissioner  authorized  to  issue  cer- 
tificate. 

Gtovemor  to  coimtersign  land  cer- 
tificates, when. 


Art.  3871.  Ijand  certificates  classified.  Land  certificates,  by  virtue 
of  which  surveys  have  been  and  are  now  being  made  and  patents  have  been 
issued  by  the  Republic  and  State  of  Texas,  comprise  headright  ceitificates, 
augmentation  certificates,  bounty  warrants,  donation  warr&nts,  land  scrip, 
railroad  certificates,  river  certificates  and  canal  and  ditch  certificates. 

(1)  A  land  certificate  issued  without  authority,  defective  In  terms,  rejected  by  the  court  of 
^claims,  not  recommended  by  the  land  board,  and  not  established  by  suit,  is  void.  White  v. 
Martin,  66  T.  340. 

(2)  The  action  of  a  legally  constituted  board  of  land  commissioners  in  1838,  deciding  who 
were  the  heirs  of  a  deceased  party  who  had  been  entitled  under  the  law  to  land,  and  issuing 
to  them  a  headright  certificate  is  conclusive  of  their  right  to  it  in  a  coUateral  inquiry,  and  in 
IUec  manner  a  patent  based  on  such  certificate  to  those  designated  therein  as  heirs  of  the  party 
entitled,  is  conclusive  on  the  question  of  their  heirship,  fiurkett  v.  Scarborough,  59  T.  495; 
^ting  Styles  v.  Gray,  10  T.  506;  Hardimanv.  Herbert,  11  T.  661 ;  Ruis  v.  Chambers,  15  T.  590: 
Babb  V.  Carroll,  21  T.  767;  Bowmer  v.  Hicks,  22  T.  155;  Bradshaw  v.  Smith,  53  T.  474;  Todd 
T.  Fisher,  26  T.  243;  Lindsay  v.  Jaffray,  55  T.  631 ;  Howard  v.  Colquhoun,  28  T.  134;  Walters 
v.  Jewett,  28  T.  201;  McPhail  v.  Burris,  42  T.  145;  Palmer  v.  Curtner,  55  T.  67;  Hanrick  v. 
Jackson,  55  T.  32. 

(3)  The  authority  to  patent  upon  first  class  headright  claims  is  based  upon  the  report  of 
the  travelling  board  that  the  certificate  is  genuine,  or  if  adverse,  upon  the  certificate  being 
-established  as  genuine  by  suit ;  any  other  evidence  is  insufficient  authority.  Miller  v.  Brown- 
aon,60T.  583. 

(4)  Conditional  certificates  issued  to  emigrants  and  settlers  under  the  land  law  of  1837, 
and  prior  to  the  passage  of  the  Act  of  January,  1839,  were  transferable  by  the  grantee. 
Oraham  v.  Henry,  17  T.  164. 

(6)  The  prohibition  of  the  grantee  of  conditional  certificates  to  assign  them  was  first  intro- 
duced by  the  Act  of  January  4, 1839,  and  was  confined  to  claims  acquired  under  that  act 
Graham  v.  Henry,  17  T.  164:  Perry  v.  Glass,  25  T.  368;  Merriweather  v.  Kennard,  41  T.  273. 

(0)  In  1839  L.  with  his  wife  and  chUdren  emigrated  to  Texas;  in  the  same  year  his  wife 
^ed  and  he  married  again;  on  January  10,  l&O,  a  conditional  certificate  for  640  acres  was 
issued  to  him ;  in  the  spriug  of  the  same  year  he  died  leaving  surviving  his  last  wife  and  the 
children  of  his  first  wife.  In  November,  1849,  an  unconditional  certificate  was  issued  to  L.  or 
his  heirs,  it  not  appearing  which;  in  Septembei*,  1851,  the  land  was  surveyed  under  the  cer- 
tificate, and  in  1874  patented  to  the  heirs  of  L.  Held,  that  the  heirs  were  entitled  to  the  land 
to  the  exclusion  of  the  last  wife.    Marks  v.  Hill,  46  T.  345. 

(7)  An  unlocated  land  certificate  is  personal  property  and  passes  title  by  sale  and  delivery. 
The  ovmer  of  a  certificate  may  elect  to  treat  adverse  possession  as  a  conversion,  and  if  he 
seeks  to  recover  its  value,  must  bring  his  action  within  two  years  from  the  accrual  of  his 
cause  of  action,  but  bis  failure  to  do  so  does  not  annul  his  right  to  recover  the  land  located 
by  such  certificate.  Barker  v.  Swenson,  66  T.  407;  citing  Andrews  v.  Smithwick,  20  T.  Ill; 
Smithwick  V.  Andrews,  24  T.  488;  Andrews  v.  Smithwick,  34  T.  544,  and  see  Lindsay  v. 
Jaffray,  55  T.  626;  Stone  v.  Brown,  54  T.  330;  Johnson  v.  Newman,  43  T.  639;  Randonv. 
Barton,  4  T.  292;  Watkins  v.  Gilkerson,  10  T.  340;  Bvans  v.  Hardeman,  15  T.  480;  Cox  v. 
Bray,  28  T.  251 ;  Parker  v.  Spencer,  61  T.  155;   Neal  v.  Bartleson,  65  T.  478. 

(8)  When  a  land  certificate  is  sold  under  execution  or  in  course  of  an  administration,  the 
Tight  to  secure  land  under  it  passes  to  the  purchaser,  as  under  a  voluntary  sale.  Barker  v. 
Awenson,  66  T.  407.  .  , 

(9)  One  who  for  a  period  of  thirty-seven  years,  sleeps  upon  his  ^laim  to  an  interest  m  a 
imnd  certificate,  an  adverse  right  to  which  is  openly  asserted,  and  who,  during  all  that  period 
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makes  no  effort  to  repel  the  assertion  of  the  adverse  claim,  is  estopped  from  asserting  his 
rights  hy  reason  of  his  laches.    Parker  t.  Spencer,  61  T.  165. 

(10)  A  land  oertificate  after  location  loses  its  character  aa  personal  property  and  becomes 
a  chattel  real,  title  to  which  can  no  longer  pass  by  parol.    Hearne  v.  Gillett,  62  T.  23. 

Art.  3872.  Headrlght  certiflcates  described.  Headright  certifi- 
cates are  described  as  follows,  viz: 

1.  Certificates  for  one  league  and  labor  issued  to  heads  of  families,  and 
one-third  of  a  league  issued  to  single  men,  residing  in  Texas  March  2,  1836, 
who  bad  i*eceiyed  no  land  under  the  colonization  laws  of  Mexico.  [Const. 
Eepubiic,  Gen.  Provis.  §  10;  H.  D.  p.  38.] 

2.  Cei-tificates  for  one  league  and  labor  issued  to  the  volunteers  who  ar- 
rived  after  March  2,  1836,  and  before  August  1,  1836,  and  were  honorably 
discharged.     [Act  Dec.  14,  1837;  H.  D.  1865.] 

8.  Unconditional  certificates  for  twelve  hundred  and  eighty  acres  issued  to 
heads  of  families,  and  six  hundred  and  forty  acres  to  single  men,  who  em- 
igrated to  Texas  after  March  2,  1836,  but  before  October  1,  1837.  [Act 
Dec.  14,1837;  H.  D.  1865.] 

4.  Unconditional  certificates  for  six  hundred  and  forty  acres  issued  to  heads 
of  families,  and  three  hundred  and  twenty  acres  issued  to  single  men,  who 
arrived  in  Texa^  after  October  1,  1837,  but  before  January  1,  1840;  and  also 
before  January  1,  1842  ;  and  colony  beadrights.  [Act  Jan.  4,  1839;  H.  D. 
1865;  Act  Jan.  4,  1841;  H.  D.  2005.] 

Art.  3873.  Aagmentation  certiflcates.  Augmentation  certificates 
are  described  aa  follows,  viz : 

1.  Certificates  for  two-thirds  of  a  league  and  labor  ^3129  acres),  issued  to 
single  men  who  resided  in  Texas  March  2,  1836,  and  who  married  after  that 
date  and  before  December  14,  1838.     [Act  Dec.  14,  1837;  H.  D.  1859.] 

2.  Certificates  for  six  hundred  and  forty  acres  issued  to  single  men  who  ar» 
rived  after  March  2,  1836,  and  before  October  1,  1837,  on  marriage  before 
October  1,  1837.     [Act  Dec.  14, 1837;  H.  D.  1865.] 

3.  Certificates  for  three  hundred  and  sixty-nine  acres  issued  to  single  men 
who  had  received  one-fourth  of  a  league.     [Const.  Bep.  Gen.  Prov.  §  10.] 

4.  Certificates  for  one  hundred  and  seventy-seven  acres  issued  to  heads  of 
families,  residing  in  Texas  March  2,  1836,  who  had  only  received  one  league 
from  the  Mexican  government.     [Const.  Rep.  Gten.  Pi-ov.  §  10.] 

Art.  3874.  Boanty  Trarrants.  Bounty  warrants  are  certificates  which 
have  been  issued  to  each  citizen  volunteer  who  served  in  the  army  or  navy  up 
to  and  inclusive  of  April  21,  1836,  for  three  months,  three  hundred  and 
twenty  acres;  for  ^  months,  six  hundred  and  forty  acres ;  formne  months, 
nine  hundred  and  sixty  acres,  and  for  twelve  months,  twelve  hundred  and 
eighty  acres ;  also  six  hundred  and  forty  acres  issued  to  the  heirs  of  volun- 
teers killed  in  battle.     [Act  Dec.  4,  1837;  2  Cong.  p.  25;  H.  D.  1834.] 

Art.  3875.  Donation  'warrants.  Donation  warrants  are  certificates 
which  have  been  issued  for  six  hundred  and  forty  acres  each  to  all  soldiers 
who  participated  in  the  battle  of  San  Jacinto,  the  siege  of  Bexar,  under 
Milam;  the  battle  of  March  9,  1836,  and  the  heirs  of  those  who  fell  at  the 
Alamo  and  under  Fannin  at  Goliad.  [Act  Dec.  21,  1837;  2  Cong.  pp.  108» 
163;  H.  D.  1881,  1886,  1896.] 

(I)  The  Act  of  December  21, 1837,  provided  that  the  lands  thereby  granted  shonld  not  be 
Bubject  to  sale  or  alienation,  mortgage,  or  execution  during  the  lilettme  of  the  person  to 
whom  such  warrant  or  patent  shall  be  granted.  This  only  restrained  sale  or  alienation  dur- 
ing the  lifetime  of  the  grantee,  but  he  could  devise  or  bequeath  the  land  as  any  other  prop- 
erty owned  by  him.  ^mes  v.  Hubby,  49  T.  705;  and  see  Todd  v.  i&Iaflterton,  61 T.  618,  as  to 
the  construction  of  various  acts  granting  lands  to  soldiers. 
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(2)  A  oertificate  issaed  to  the  heirs  of  those  who  fell  at  the  Alamo  was  a  mere  mtnitj 
eyidencing  the  flpatitude  of  the  Repahlic  for  the  soldier's  sacriflce,  the  right  to  which  vested 
in  his  heirs;  it  formed  no  part  of  his  estate  and  was  not  subject  to  sale  by  the  administrator 
for  the  payment  of  debts.  Todd  v.  Masterton,  61  T.  618;  citing  Ro^rs  v.  Eennard,  64  T.  35; 
Ames  V.  Hubby,  49  T.  710.  It  is  otherwise  where  a  certificate  was  issued  to  the  heir  under  a 
pre-existing  contract  or  obligation  in  favor  of  the  ancestor.  Gk>ldsmith  v.  Herndon,  33  T. 
705;  Soye  v.  Maverick,  18  T.  100;  Bogers  v.  Kennard,  54  T.  30;  Todd  v.  Masterton,  61  T.  618; 
AUen  V.  Clark,  21  T.  404;  Hornsby  v.  Bacon,  20  T.  556;  Warnell  v.  Finch,  15  T.  163;  Marks  v. 
HU1,46T.845. 

(3)  A  certificate  granted  by  the  legislature  in  lieu  of  an  unrecommended  first-class  head- 
right  certificate,  is  a  gratuity,  and  inures  to  the  benefit  of  the  grantee,  aid  does  not  confer 
tiue  upon  an  assignee  of  the  unrecommended  land  certificate.    McKinney  v.  Brown,  51  T.  94. 

Art.  8876.  Ijand  scrip,  640  acres.  Land  scrip  are  certificates  which 
have  been  issued  for  six  hundred  and  foi*ty  acres  each  by  the  president  of  the 
Bepublic  of  Texas  to  William  Bryan,  Thomas  Toby  and  others  for  services 
tendered  oi*  for  sales  made  as  agents  of  the  government.  [Act  Dec.  6,  1836 ; 
1  Cong.  Dec.  10,  1886 ;  H.  D.  1776,  1787.] 

Abt.  8877.  Ballroad  ceriAflcates.  Railroad  certificates  are  described 
as  follows,  viz: 

1.  Certificates  for  six  hundred  and  forty  acres  granted  as  a  bonus  to  aid  in 
the  buildinjz  of  railroads  in  the  state. 

2.  Certificates  for  six  hundred  and  forty  acres  granted  as  a  bonus  to  rail- 
roads, to  be  located  on  the  odd  sections,  the  even  sections  being  reserved  to 
the  state  for  the  school  fund. 

3.  International  certificates  issued  to  the  International  railroad  company^ 
privileged  to  be  located  as  headright  certificates  and  exempted  from  taxes  for 
twenty-five  years.     [Act  Jan.  80,  1854;  March  10,  1875;  S.  L.  pp.  70,  71.] 

Art.  3878.  Blver  certificates,  640  acres.  Eiver  certificates  are 
SQch  as  have  been  issued  to  aid  in  improving  ceitain  rivers  and  making  them 
navigable,  to  be  located  also  on  the  odd  sections,  the  even  sections  being  re- 
served to  the  state  for  the  school  fund.  [Act  April  29,  1874;  14  Leg.  p. 
169;  Blay  1,  1874;  14  Leg.  p.  185 ;  Feb.  13,  1875;  14  Leg.  8.  S.  p.  23.] 

Abt.  3879.    Canal  and  ditch  certificates.    Canal  and  ditch  certificates 

are  such  as  have  been  issued  for  six  hundred  and  forty  acres  to  encourage  the 

making  of  canals  and  ditches  for  navigation  and  irrigation  purposes.     [Act 

March  10, 1875;  14  Leg.  8.  8.  p.  77.] 

(1)  Laws  granting  land  certificates  for  the  constraction  of  railroads,  canals  and  ditches 
were  repealed  by  the  Act  of  April  22, 1882;  17  Leg.  S.  S.  p.  3. 

Abt.  3880.  Ctonuine  land  certificates  revived.  All  unsatisfied  gen- 
nine  land  certificates  barred  by  article  ten,  section  four,  of  the  Constitution  of 
1869,  by  reason  of  the  holders  or  owners  thereof  failing  to  have  them  sur- 
veyed  and  returned  to  the  land  oflBice  by  the  first  day  of  January,  1875,  are 
declared  to  have  been  revived  on  the  eighteenth  day  of  April,  1876.  [Const. 
Art.  16,  §  2.] 

(1)  Section  4,  Art  10,  of  the  Oonstitntion  of  1869,  had  no  application  to  a  certificate  which 
hjui  been  presented  to  a  sanreyor,  with  a  designation  of  the  land  on  which  he  desired  to  locate 
it,  when  the  sorveyor  refuses  to  permit  the  location  and  the  owner  promptly  resorting  to  the 
courts  of  the  coantry  was  unable,  through  the  law^s  delay,  to  secure  a  survey  and  retnm  of 
die  certificate  to  the  general  land  office  before  the  first  of  January,  1876.  Booth  v.  Stripple- 
man,  61  T.  378;  citing  EUis  v.  Batts,  26  T.  703;  Edwards  v.  James,  13  T.  54. 

(a)  Repealed  laws  grantlnjr  land  eertifleates.— Chaptbb  CLVI.  Ak  Act  Gbaktimg  a 
ijkirD  Okbtificatb  of  Six  Hundred  and  Forty  Acres  to  Each  op  the  Indioent 
Vktbrans  Who  was  Bngaoed  in  the  Strugolb  fob  Tezas^  Independence  Prior 
TO  and  at  the  Battle  of  San  Jacinto,  Enrolled  Under  the  Act  Approved  July 
38,  1876. 

f  1.  The  commissioner  of  the  general  land  office  is  hereby  authorized  and  directed  to 
Iflsae,  sobject  to  the  provisions  hereinafter  specified,  to  each  and  every  person  who  was  en- 
itrfled  as  an  indigent  veteran  under  and  by  virtue  of  an  Act  approved  July  2S,  1876,  entitled 
<«An  Act  to  provide  annual  pensions  for  the  surviving  soldiers  of  tne  Texan  Revolution  and  the 
anrviving  singers  of  the  Declaration  of  Texan  Independence,  and  the  surviving  widows  of 
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43acli  soldiers  and  signers/'  or  who  may  make  proof  of  beinir  entitled  to  a  pension  in  pursu- 
Ance  of  said  law  ana  tlie  provisions  of  tiiis  Ace,  a  laud  certificate  in  his  or  her  name  for  six 
hundred  aud  forth  acres,  which  may  be  located  as  headright  ceitificates  upon  any  of  the  pub- 
lic domain,  and  patented  as  in  other  cases,  and  the  said  certificate,  and  the  land  located  by 
Tirtue  thereof,  shall  be  exempt  from  forced  sale  so  long  as  it  shall  remain  the  property  of  the 
^antee  in  said  certificate.    [Act  April  26;  July  24, 1879;  16  Leg.  p.  175.] 

§  2.  The  comptroller  of  public  accounts  is  hereby  required  to  furnish  the  commissioner  of 
the  general  land  office  a  list  of  the  pensioners  enrolled  under  said  act,  who  may  hare  fur- 
nished the  required  proof  of  existence  and  identity  on  the  first  day  of  April,  a.  d.  1879,  and 
isaid  commissioner  is  to  be  goYemed  in  the  issuance  of  such  certificates  by  said  list  as  herein- 
after provided.  m 

§  3.  Each  and  every  person  entitled  to  a  land  certificate  by  the  provisions  of  this  act, 
ahall  make  proof  before  the  county  judge  of  the  county  of  his  residence,  by  their  affidavit, 
that  thev  are  not  physically  able  to  support  themselves,  and  by  showing  what  property,  if 
any,  and  the  value  thereof,  such  person  owns  in  his  or  her  own  right,  and  what  property  and 
the  value  thereof,  such  person  may  have  sold  or  conveyed,  within  twelve  months  prior  to  the 
time  of  making  such  affidavit.  If  it  shall  appear  that  such  person  is  the  owner  of  property 
of  the  value  of  five  hundred  dollars,  or  that  the  value  of  the  property  sold  or  convey^ 
together  with  the  value  of  the  property  still  owned  by  such  person,  amounts  in  the  aggregate 
to  the  sum  of  five  hundred  dollars,  then  such  person  shall  not  be  entitled  to  the  certificate 
herein  provided  for,  which  proof  shall  be  supported  by  the  evidence  of  two  credible  wit- 
nesses of  the  identity  of  such  person,  and  that  his  or  her  statements  are  worthy  of  belief,  and 
they  believe  them  to  be  true;  all  of  which  proof  shall  be  reduced  to  writing  and  signed 
by  said  parties,  and  certified  to  by  the  county  judge,  under  the  seal  of  his  office,  attested  by 
the  clerk,  and  which  shall  be  furnished  the  commissioner  before  the  issuance  and  delivery  of 
the  certificate;  provided,  that  should  said  commissioner  have  any  grounds  to  believe, or  be  ad- 
Tised  that  the  applicant  is  physically  able  to  support  himself,  or  that  he  is  not  truly  in  indi- 
gent circumstances,  as  defined  in  this  act,  or  that  the  applicant  was  fraudulently  or  illegally 
enrolled  as  an  indigent  pensioner,  under  the  Act  approved  July  28. 1876,  then  he  shall  suspend 
the  issuance  of  the  land  certificate  herein  provided  for  and  require  further  proof,  in  the  man- 
ner and  to  the  extent  he  may  designate. 

§  4.  That  in  every  case  the  commissioner  of  the  general  land  office  shall,  before  issuing  a 
certificate  of  six  hundred  and  forty  acres  of  land  to  any  person  claiming  the  same  under  the 
provisions  of  this  act,  require  proof  of  the  following  facts:  First — that  the  person  upon 
whose  services  the  claim  is  founded,  did  actually  perform  the  services,  or  do  the  acts  required 
by  the  constitution  and  laws  made  in  pursuance  thereof  to  entitle  him  or  those  claiming 
under  or  through  him  to  receive  said  certificate.  Second — that  the  proof  of  indigence  be  in 
atrict  conformity  with  this  act.  Third — that  the  proofs  required  to  establish  these  facts  shall 
be  record  evidence,  which,  if  necessary,  shall  be  corroborated  by  parol  evidence;  and  the 
evidence  must  be  full,  conclusive  and  complete.  It  shall  be  the  duty  of  the  comptroller  of 
public  accounts,  in  preparing  a  list  for  the  commissioner  of  the  general  land  office,  as  re- 
'quired  in  section  two  of  this  act,  to  omit  from  said  list  the  names  of  all  persons  he  knows, 
believes  or  suspects,  has  been  guilty  of  perpetrating  a  fraud  upon  the  State  of  Texas  by  false 
awearing,  personating  another,  or  in  any  other  manner,  and  he  shaU  tabulate  the  said  names 
so  omitted,  and  state  the  reasons  for  his  action  in  each  case,  and  he  may  support  said  reasons 
hy  record  evidence  or  other  proof  of  a  credible  character,  and  he  shall  be  governed  by  the 
provisions  of  this  section  in  furnishing  a  list  of  the  persons  who  may  apply  for  relief  in  the 
future,  and  may  present  proof  s  in  support  of  the  application  for  a  certificate.  In  any  and 
every  case  in  which  the  commissioner  of  the  general  land  office  considers  the  proof  insnffi- 
<cient,  or  where  there  is  evidence  of  fraud  committed,  or  attempted  to  be  committed  upon  the 
generosity  of  the  state,  he  shall  not  issue  a  certificate  for  six  hundred  and  forty  acres  of  land 
to  any  original  claimant,  or  to  any  one  claiming  under  or  through  him. 

§  5.  Before  any  benefit  shall  inure  to  anyone  under  the  provisions  of  this  act,  a  certificate 
ahall  be  produced  by  a  board  of  three  surviving  veterans  of  the  Kevolutlon  of  1836,  who  shall 
be  appointed  bv  the  governor  and  one  of  whom  shall  be  the  president  of  the  Veteran  Associ- 
ation, stating  that  they  believe  that  the  applicant  is  entitled  under  the  provision  of  this  act  to 
its  benefits ;  and  especially  that  they  are  satisfied  of  the  fact  that  the  applicant  is  in  indigent 
circumstances. 

(6)  Chapter  XLV.  An  Act  Granting  a  Land  Certtficate  op  Twelve  Hundred 
AND  Eighty  (1280)  Acres  to  Each  of  the  Suryivino  Soldiers  of  the  Texas  Rev- 
olution, AND  the  Surviving  Signers  of  the  Declaration  of  Texas  Independkncb, 
and  to  the  Surviving  Widows  of  Such  Soldiers  and  Signers,  and  to  the  Widows 
of  Those  Who  Pell  at  the  Dawson  Massacre;  and  to  Kepeal  an  Act,  Approved 
April  26,  1879,  Entitled  "An  Act  Granting  a  Land  Certificate  of  Six  Hundred 
AND  FORTT  Acres  to  Each  of  the  Indigent  Veterans  Who  Was  Engaged  in  the 
Struggle  for  Texas  Independence  Prior  to  and  at  the  Battle  of  Sak  Jacinto, 
Enrolled  Under  the  Act  Approved  July  28,  1876." 

§  1.  The  commissioner  of  the  general  land  office  be  and  is  hereby  authorized  and  required 
to  issue,  subject  to  the  provisions  nereinafter  specified,  to  each  of  the  surviying  soldiers  who 
served  in  the  war  between  Texas  and  Mexico,  in  the  army  of  the  Republic  of  Texas,  at  any 
time  between  the  commencement  of  the  Revolution  in  1835,  and  the  first  day  of  January,  1837, 
-who  served  for  three  months  in  such  war,  and  received,  or  was  entitled  to  reoeive,  a  boantr 
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warrant  therefor,  and  to  each  of  the  Burriying  signers  of  the  declaration  of  the  independence 
of  Texas,  made  at  the  town  of  Washiniz^on  on  the  second  day  of  March,  1838,  and  to  each  of 
the  sniriving  widows  of  any  such  soldiers  or  signers  who  remains  and  has  always  been  un- 
married Bince  the  death  of  such  soldier  or  signer,  and  to  the  widows  of  those  who  fell  at  the 
Dawson  massacre,  a  land  certificate,  in  his  or  her  name,  for  twelve  hundred  and  eighty  (12S0) 
acres,  which  may  be  located  as  headright  certificates  upon  any  of  the  public  domain,  and 
patented,  as  in  other  cases;  and  the  said  certificate,  and  the  land  located  by  virtue  thereof, 
shall  he  exempt  from  forced  sale  so  long  as  it  shall  remain  the  property  of  the  grantee  in  said 
oertilieate;  provided^  that  tite  commissioner  shall  charge  no  fees  for  the  issuance  of  such  land 
certificate  and  patent.    [Act  July  1, 1881 ;  17  l,eg,  p.  36.] 

§  2.  Any  person  mentioned  in  the  first  section  of  this  act,  who  has  already  received  a  land 
certificate  of  six  hundred  and  forty  acres,  as  an  indigent  veteran  under  ttie  provisions  of  an 
act  approved  April  26, 1879,  entitled  <'An  act  granting  a  land  certificate  of  six  hundred  and 
forty  acr«s  to  each  of  the  indigent  veterans  who  was  engaged  in  the  struggle  for  Texas  inde- 
pendeoce,  prior  to  and  at  the  battle  of  San  Jacinto,  enrolled  under  the  act  approved  July  28, 
1876,'*  shall  only  be  entitled  to  receive  in  addition  thereto  a  land  certificate  for  six  hundred 
and  forty  acres  under  the  provisions  of  this  act. 

§  3.  Any  person  applying  for  a  land  certificate  under  the  provisions  of  this  act,  shall  make 
proof  by  their  own  affidavit  and  the  testimony  of  at  least  two  reliable  witnesses,  taken  before 
the  judge  of  the  county  court  of  the  countv  in  which  such  person  resides,  of  all  the  facts 
necessary  to  entitle  such  person  to  such  lana  certificate  under  the  fli*st  section  of  this  act;  and 
if  such  application  is  made  by  any  such  surviving  soldier,  he  shall  prove :  1st,  that  such 
service  was  rendered;  2d,  at  what  time  he  entered  such  service,  and  at  what  time  he  was  dis- 
charged therefrom;  3d,  of  what  company  and  regiment  he  was  a  member  at  the  time  such 
service  was  rendered,  and  who  were  the  commanders  of  such  companies  or  regiments;  4th, 
that  he  is  tiie  identical  person  who  rendered  such  service;  and  if  such  application  is  made  by 
any  sucli  surviving  widow,  as  mentioned  in  the  first  section  of  this  act,  she  shali  prove :  Ist, 
that  she  is  the  surviving  widow  of  such  soldier  or  signer;  2d,  that  such  soldier  and  signer 
rendered  such  service  in  full  compliance  with  the  foregoing  provisions  of  this  act;  3d,  the  date 
of  the  death  of  such  soldier  or  signer,  and  that  they  were  living  together  as  husband^nd  wife 
atthedateof  such  death;  4th,  that  she  remains,  and  has  always  been,  unmarried  since  the 
death  of  such  soldier  or  signer;  which  said  proof  the  said  county  Judge  shall  cause  to  be  re- 
duced to  writing,  and  signed  and  sworn  to  by  such  witnesses,  and  attested  by  the  clerk  of  said 
court  under  bis  seal  of  office ;  and  the  said  county  judge  shall  attach  thereto  his  own  certifi- 
cate, stating  his  opinion  and  belief  as  to  the  validity  of  such  claim. 

{4.  That  when  each  application  and  proof  and  certificate  of  the  county  judge  shall  be 
filed  in  the  office  of  the  commissioner  of  the  general  laud  office,  it  shall  be  his  duty  to  care- 
fully examine  the  same,  together  with  such  other  testimony  as  may  be  offered  in  connection 
with  the  pension  rolls  and  other  archives  of  his  office;  and  in  every  case  such  commissioner, 
before  issuing  any  land  certificate  under  the  provisions  of  this  act,  shall  be  fullv  satisfied  that 
the  claim  is  valid,  that  the  proof  is  sufficient,  and  that  there  is  no  evidence  of  fraud  commit- 
ted, or  attempted  to  be  committed,  upon  the  state;  and  in  every  case  where  such  commis- 
sioner has  grounds  to  believe,  or  shall  be  advised  that  such  claim  is  fraudulent,  it  shall  be  his 
duty  to  suspend  the  issuance  of  such  land  certificate,  and  to  certify  said  cause  to  the  county 
attorney  of  the  county  where  such  applicant  resides,  and  if  there  be  no  county  attorney,  then 
to  the  district  attorney  of  the  district  in  which  said  applicant  resides,  whose  duty  it  shall  be 
to  examine  rigidly  into  such  cases,  and  ferret  out  such  fraud. 

§  5.  BeforQ  anv  benefit  shall  inure  to  any  person  under  the  provisions  of  this  act,  a  certifi- 
cate shall  be  produced  by  a  board  of  three  sui-viving  veterans  of  the  Bevolution  of  1836,  who 
shall  be  appointed  by  the  governor,  and  one  of  whom  shall  be  the  president  of  the  Veterans' 
Association,  stating  that  they  know  of  their  own  knowledge,  or  are  satisfied  from  the 
evidence,  that  the  applicant  is  entitled  under  the  provisions  of  this  act  to  its  benefits. 

$  6.  That  the  act  approved  April  26, 1879,  entitled  "An  act  granting  a  land  certificate  of 
six  hundred  and  forty  acres  to  each  of  the  indigent  veterans  who  was  engaged  in  the  struggle 
for  Texas  independence  prior  to  and  at  the  battle  of  San  Jacinto,  enrolTed  under  the  act  ap- 
proved July  28, 1876,"  and  all  other  laws  In  conflict  with  the  provisions  of  this  act,  are  hereby 
repealed. 

(c)  Aw  Act  to  Rbpeal  Chapter  J*ortt-five  op  thb  General  Laws  op  the  State  op 
Texas  Passed  bt  the  Seventeenth  Legislature  of  the  State  op  Texas,  and 
Approved  March  15,  a.  d.  1881. 

Chapter  45  of  the  general  laws  of  the  state  passed  by  the  seventeenth  legislature  of  the 
State  of  Texas,  and  approved  March  15, 1881,  and  known  as  the  veteran  1280  acre  land  certifi- 
cate act,  ia  hereby  repealed.    [Act  Feb.  15;  July  4, 1887;  20  Leg.  p.  6.] 

(d)  Aw  Act  Granting  to  Persons  who  Have  Been  Permanently  Disabled  bt 
Reason  op  Wounds  Received  While  in  the  Service  op  This  State,  or  op  the 
Confederate  States,  a  Land  Certificate  for  Twelve  Hundred  and  Eiohtt  AOres 
op  Land. 

J  1.  That  all  i>ersons  who  are  now  bona  fide  residents  of  this  state,  and  who  were  resident 
citizens  of  this  state,  and  as  such  citizens  enlisted  in  the  military  service  of  this  state  or  of  the 
Confederate  States  in  the  late  war  between  the  states  of  the  United  States,  as  soldiers  or  as 
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servants  attending  such  soldiers,  and  while  engaged  in  such  military  service,  by  reason  of 
wounds  received  while  in  actual  service,  are  permanently  disabled,  so  as  to  seriously  impair 
their  ability  to  perform  bodily  labor,  or  earn  a  living  for  themselves  and  families,  and  the 
widows  of  soldiers  who  were  residents  as  aforesaid  and  enlisted  in  the  service  as  aforesaid, 
who  died  or  were  killed  in  actual  service  under  such  enlistment,  who  have  remained  widows 
and  are  now  citizens  of  this  state,  and  who  show  that  they  have  not  property  of  the  value  of 
one  thousand  dollars,  are  hereby  declared  to  be  entitled  to  a  land  certificate  for  twelve  hun- 
dred and  eighty  acres  of  land ;  provided^  no  person  shall  be  entitled  to  the  benefit  of  this  act 
unless  they  show  that  they  have  not  property  of  the  value  of  one  thousand  dollars.  [Act 
April  9;  July  1, 1881 :  17  Leg.  p.  122.] 

§  2.  Any  person  desiring  to  obtuiu  the  benefit  of  this  act  shall  prove  to  the  satisfaction  of 
the  commissioners*  court  of  the  county  of  his  residence,  by  at  least  two  credible  persons,  that 
he  is  entitled  to  said  land  certificate  under  the  provisions  of  this  act,  and  upon  the  certificate 
of  said  commissioners^  court  under  its  seal  that  said  applicant  is  entitled  to  said  land  certifi- 
cate, the  commissioner  of  the  general  land  office  is  authorized  and  required  to  issue  to  said 
person  a  certificate  for  twelve  hundred  and  eighty  acres  of  land. 

§  3.  The  certificate  granted  under  the  provisons  of  this  act  shall  be  located  as  follows: 
The  locator  shall  also  locate  a  like  amount  of  land  for  the  benefit  of  the  permanent  school 
fund  before  either  shall  be  patented,  and  such  locations  shall  be  made  on  any  of  the  public 
domain  of  Texas  not  reserved  by  law  from  location. 

(e)  An  Act  to  Repeal  an  Act  Entitled  "An  Act  Granting  to  Persons  who 
Have  Been  Permanently  Disabled  by  Wounds  Beceived  While  in  the  Service 
OP  This  State  or  of  thb  Con  federate  States,  a  Land  Certificate  fob  1280  Acres 
OF  Land. 

An  Act  entitled  <*  An  Act  granting  to  persons  who  have  been  permanently  disabled  by 
wounds  received  while  In  the  service  of  this  state  or  of  the  Confederate  States,  a  land  cer- 
tificate for  1280  acres  of  laud/'  approved  April  9, 1881,  is  hereby  repealed.  [Act  Feb.  2, 18S3; 
18  Leg.  p.  13.] 

Art.  3881.  Shall  be  surveyed,  etc.,  within  five  years.  Ail  unsat- 
isfied genuine  land  certificates  in  existence  on  the  eighteenth  day  of  ApriU 
1876,  shall  be  suiTeyed  'and  returned  to  the  general  land  office  within  five 
vears  tliereafter,  and  on  failure  thereof  shall  be  forever  barred.  [Const. 
Art.  16,  §  2.] 

Art.  3882.  Certificates  hereafter  issued  to  be  surveyed  within 
five  years.  All  genuine  land  certificates  issued  by  the  state  after  the  eight- 
eenth day  of  April,  1876,  shall  be  surveyed  and  returned  to  the  general  land 
office  within  five  years  after  issuance,  and  on  failure  thereof  shall  be  forever 
barred.     [Const.  Art.  16,  §  2.] 

(1)  Section  6,  Art.  10,  of  the  Oonstitutioa  of  1869,  reads  as  follows:  <^The  legislatnre  shall 
not  hereafter  erant  lands  to  any  person  or  persons,  nor  shall  any  certificates  for  land  be  sold 
at  the  land  office,  except  to  actual  settlers  upon  tbe  same,  and  in  lots  not  exceeding  one  hun- 
dred and  sixty  acres.^*  It  prohibited  not  only  the  direct  grant  of  land,  but  also  every  step 
which  could  ultimate  in  a  grant,  to  other  than  an  actual  settler.  Bacon  v.  Bassell,  67  T. 
409;  White  v.  Martin,  66  T.  B40. 

(2)  Though  a  duplicate  certificate,  in  lieu  of  one  lost,  might  have  been  obtained  under  ex- 
isting laws,  yet  it  was  competent  for  the  legislature,  under  the  Gonstitutiou  of  1870,  to  direct 
the  issuance  of  an  original  certificate  in  satisfaction  of  a  pre-existing  right,  which  had  once 
been  evidenced  by  a  certificate,  which  had  been  lost.  If,  however,  no  certificate  had  ever 
issued,  thougti  the  facts  may  once  have  authorized  it,  or  if  a  certificate  had  been  granted  as 
a  mere  gratuitv,  the  legislature  had"no  power,  under  the  Constitution  of  1870,  to  provide  for 
the  issuance  of  a  new  certificate.    Holmes  v.  Anderson,  69  T.  482. 

(3)  A  special  act  directing  a  certificate  to  issue  in  lieu  of  another  one  pronounced  void  is. 
In  effect,  a  donation.  White  v.  Martin,  66  T.  340.  The  Act  of  March  31, 1883,  validating 
surveys  and  patent  by  virtue  of  certificates  issued  under  special  laws  passed  under  the  Con- 
stitution of  1870,  cannot  retroact  and  make  that,  which  was  no  title  at  aU  at  the  time  another 
title  accrued,  superior  to  that  other  title.    White  v.  Martin,  66  T.  3^. 

Art.  3883.  Dapllcate  certificates  may  be  Issued,  when.  When- 
ever any  headright  certificate,  soldier's  discharge,  bounty  warrant,  donation 
warrant,  or  any  other  land  certificate  described  in  this  chapter  shall  have  been 
lost  or  destroyed,  a  duplicate  thereof  may  be  issuec)  by  the  commissioner  of 
the  general  land  ofiice  as  hereinafter  provided.  [Act  May  11,  1846;  1  L^. 
p.  226;P.  D.  4122.] 

(1)  Where  a  duplicate  in  lieu  of  one  lost  could  be  obtained  under  exist in|(  laws,  it  was 
competent  lor  the  legislature,  under  the  Constitution  of  1S70,  to  direct  the  issuance  of  an 
original  certificate  in  satisfaction  of  a  pre-existing  right  which  had  once  been  evidenced  by 
»  certificate  which  had  been  lost.  '  If  such  a  certificate  had  been  in  existence,  the  fact  tliat 
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the  party  was  entitled  to  such  certiflcate  did  not  authorize  the  grant  of  a  new  certificate  by 
the  legislature  under  the  Constitution  of  1870.  Holmes  v.  Anderson,  69  T.  481 ;  citing  Con- 
stitucion  1870,  Art.  10,  Sec.  6;  Bacon  v.  Bussell,  67  T.  415. 

Art.  3884.  Notice  to  be  published  for  eight  weeks.  Whenever 
any  of  the  above  mentioned  certificates  or  evidence  of  claim  to  land  may 
have  been  lost  or  destroyed  the  owner  thereof,  or  his  agent  or  legal  repre- 
sentative, shall  cause  a  notice  of  such  loss  or  destruction  to  be  published  for 
eight  successive  weeks  in  some  weekly  newspaper  published  in  the  county 
where  such  person,  his  agent  or  legal  representative  resides,  or  in  the  nearest 
county  if  none  be  so  published,  and  such  notice  shall  describe  substantially, 
or  as  near  as  may  be,  the  certificate  or  paper  lost,  and  shall  further  state  that 
unless  intelligence  of  the  same  is  received  by  him,  or  by  the  commissioner  of 
the  general  land  office,  within  three  months  of  the  date  of  said  publication,  he 
will  apply  to  the  proper  officer  for  a  duplicate  of  the  certificate  or  paper  so 
lost  or  destroyed.     [Act  Jan.  14,  1840;  4  Cong.  p.  68;  P.  D.  4123.] 

Abt.  3885.  Proofs  to  be  made.  When  any  person  shall  apply  for  a 
duplicate  of  any  such  certificate  or  claim  against  the  sovernment,  he  shall  be 
required  to  prove  by  the  affidavit  of  the  printer  or  publisher,  duly  made  before 
some  officer  authorized  to  administer  oaths,  that  the  notice  has  been  published 
as  required  in  the  preceding  article ;  and  he  or  his  agent  shall  take  and  sub- 
scribe an  oath  before  some  officer,  authorized  as  aforesaid,  to  the  following 
effect:  That  he  is  the  just  owner  of  the  said  certificate  or  claim  [^describing 
A] ;  that  he  has  not  sold,  alienated  nor  transferred  the  same  in  any  manner; 
that  it  has  been  lost  [or  destroyed,  as  the  case  may  be],  and  that  since  lost 
[or  destroyed^]  he  has  not  known  or  heard  of  the  existence  of  the  same.  And 
he  shall  file  said  proof  and  affidavit  in  the  general  land  office ;  and  when  the 
assignee  of  the  original  grantee  applies  for  such  duplicate,  the  evidence  of 
this  title  shall  be  filed  in  the  general  land  office,  if  not  already  on  file;  where- 
upon, if  it  shall  appear  to  the  commissioner  of  the  general  land  office  that  the 
eeitificate  or  claim  so  lost  or  destroyed  is  a  genuine  and  subsisting  claim 
against  the  government,  and  that  the  provisions  of  this  article  have  been  fully 
complied  with,  no  intelligence  of  said  certificate  or  claim  having  been  received 
by  him,  it  shall  be  his  duty  to  issue  to  the  claimant,  in  the  name  of  the  orig- 
inal grantee,  a  duplicate  certificate  under  his  hand  and  the  seal  of  his  office, 
entitling  him  to  the  same  quantity  of  land  as  was  conferred  by  the  orig- 
inal ;  provided^  that  administrators  and  the  legal  representatives  of  deceased 
owners  shall  not  be  required  to  take  the  oath  above  prescribed;  and  provided 
-further^  that  when  an  agent  or  attorney  applies  for  such  duplicate,  his  legal 
authority  to  receive  and  receipt  for  the  same  be  filed  before  delivery.  [Act 
Jan.  14, 1840;  4  Cong.  p.  68;  P.  D.  4124.]  .. 

Abt.  3886.  Joint  owners  may  Join  or  sever  in  affidavit.  When 
any  certificate  or  evidence  of  claim  to  land  mentioned  in  this  chapter,  shall  be 
be  owned  by  two  or  more  parties,  and  the  same  shall  be  lost  or  destroyed,  the 
parties  owning  the  same  may  jointly  or  severally  make  the  affidavit  required 
of  such  owner.     [Act  Feb.  7,  1852;  4  Leg.  p.  46;  P.  D.  4127.] 

Art.  3887.  When  nnlocated  balance  certificate  may  be  issued. 
When  two  or  more  surveys  have  been  made  by  virtue  of  any  legal  claim  to 
land  and  patents  obtained  therefor,  if  it  shall  appear  by  the  district  or  county 
maps  in  the  general  land  office,  oV  by  a  plat  or  sketch  giving  a  connection  of 
the  adjacent  surveys  certified  to  by  the  district  or  county  surveyor  and  re- 
turned to  said  office,  that  the  survey  last  made  is  so  circumscribed  by  other 
surveys  that  no  more  vacant  land  can  be  obtained  in  that  place,  and  the  sur- 
vey or  surveys  already  made  do  not  satisfy  the  claim,  the  commissioner  of  the 
general  land  office  Bhall  issue,  on  demand,  to  the  owner  or  holder  of  said  claim  a 
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certificate  for  the  unlocated  balance  thereof,  which  may  be  located,  surveyed 
and  patented  as  other  certificates.      [Act  Jan.  10,  1850;  3  Leg.  p.  31.] 
Art.  3888.    liOcation  on  patented  lands,  etc.,  abandoned,  how. 

Whenever  the  field  notes  of  a  survey  have  been  returned  to  the  general  land 
office,  and  upon  examination  the  same  are  found  to  be  in  conflict  with  previous 
claims,  it  shall  be  lawful  for  the  rightful  claimant  of  the  certificate,  so  located 
in  conflict,  to  file  his  affidavit  with  the  commissioner,  setting  forth  that  the 
certificate  was  not  intentionally  so  located  in  conflict,'but  that  he  believed  at 
the  date  of  such  location  that  the  land  covered  thereby  was  vacant  and  unappro- 
priated public  domain;  to  abandon  said  sui*vey  and  surrender  all  claim  thereto 
by  reason  of  the  file,  entry  and  survey  made  by  him,  and  to  receive  from  the 
commissioner  a  copy  of  the  certificate  on  which  the  same  was  based,  if  snch 
certificate  be  valid  and  genuine ;  and  it  shall  be  the  duty  of  the  commissioner 
to  indorse  upon  the  said  copy  that  the  original  certificate  is  floated,  and  the 
county  where  the  land  is  situated  which  is  covered  by  such  floated  certificate, 
and  that  the  copy  is  given  in  lieu  of  the  original,  but  without  any  prejudice  to 
the  rights  of  any  person  by  virtue  of  said  certificate,  and  that  the  said  copy 
maybe  located  upon  any  unappropriated  or  vacant  land.  [Amendment  July 
5;  Oct.  8,  1879;  16  Leg.  S.  S.  p.  20.] 

(1)  The  Ori^nal  Article  reads  as  follows: 

Art.  3S8S.  DBplieate  when  certificate  is  floated*  Whenever  the  field-notes  of  a  survey 
have  been  returned  to  the  general  land  office,  and,  upon  examination,  the  same  are  found  to 
be  in  conflict  with  previous  claims,  it  shall  be  lawful  for  the  rightful  claimant  of  the  certifi- 
cate so  located  in  conflict  to  flle  his  affidavit  with  the  commissioner,  setting  forth  that  the 
certifloate  was  not  intentionally  so  located  in  conflict,  but  that  he  believed,  at  the  date  of 
such  location,  that  the  land  covered  thereby  was  vacant  and  unappropriated  publio  domain; 
to  abandon  said  survey  and  surrender  all  claim  thereto,  by  reason  of  the  file,  entry  and  sur- 
vey made  by  him ;  and  to  receive  from  the  commissioner  a  copy  of  the  certificate  on  which 
the  same  was  based,  if  such  certificate  be  valid  and  genuine;  and  it  shaU  be  the  duty  of  the 
commissioner  to  indorse  upon  the  said  copy  that  the  original  certificate  is  floated,  and  the 
countv  where  the  land  is  situated  which  is  covered  by  such  floated  certiflcate;  and  that  the 
copy  is  given  in  lieu  of  the  original,  but  without  any  prejudice  to  the  rights  of  any  person  by 
virtue  of  said  certiflcate,  and  that  the  said  copy  may  be  located  upon  any  unappropriated  or 
vacant  land.  [Act  Nov.  25, 1871 ;  12  Leg.  S.  S.  p.  41 ;  June  2, 1873 ;  13  Leg.  p.  180;  P.  D.  7005, 
7099OO.] 

Art.  3889.    Duplicate  certiflcate  may  issue ;  cancelled  patent* 

Whenever  any  patent  to  land  has  been  cancelled  according  to  law,  it  shall  be 
the  duty  of  the  commissioner  of  the  general  land  office  to  issue  to  the  owner, 
his  agent  or  legal  representative,  on  his  demand,  a  duplicate  of  the  original 
certificate,  or  a  certificate  for  the  unlocated  balance  of  said  certificate,  as  the 
case  may  be,  which  may  be  located  and  surveyed  and  patented  upon  as  in 
other  cases ;  and  the  commissioner  shall  certify  upon  such  certificate  that  the 
original  patent  has  been  cancelled,  the  county  where  the  land  is  situated,  and 
that  the  duplicate  or  certificate  is  given  in  lieu  of  the  original,  but  without  any 
prejudice  to  the  rights  of  any  person.  [Act  Feb.  8,  1854;  5  Leg.  p.  114; 
June  2,  1873;  13  Leg.  p.  180 ;  P.  D.  4301-2;  P.  D.  7099oo.] 

Art.  3890.  Where  surveyed  in  part^  certificate  for  unlocated 
balance.  Whenever  any  genuine  land  certificate  has  been  located  and  sur* 
veyed  in  part,  and  the  same  with  the  field-notes  has  been  returned  to  and  filed 
in  the  general  land  office,  it  shall  be  the  duty  of  the  commissioner  of  the  gen- 
eral  land  office  to  issue  to  the  owner  thereof,  his  agent  or  legal  representative, 
on  demand,  a  certificate  for  the  unlocated  balance  of  said  original,  stating 
thereon  the  number  and  amount  of  locations  made  on  the  original ;  and  the 
same  may  be  located,  surveyed  and  patented  as  in  other  cases.  [Act  June  2» 
1873;  13  Leg.  p.  180;  P.  D.  7099^;).] 

Art.  3891.  Triplicate  certificate,  when  obtained.  When  any  per- 
son may  have  applied  for  and  obtained  a  duplicate  land  warrant,  headright  or 
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other  land  certificate,  or  certificate  for  unlocated  balaiice^under  the  provisions 
of  this  chapter,  and  the  same  may  have  been  lost  or  destroyed,  such  person 
shall  be  entitled  to  demand  and  receive  a  triplicate  thereof,  or  other  certificate 
of  unlocated  balance,  by  complying  with  the  provisions  hereof  in  reference  to 
obtaining  duplicate  certificates  or  certificates  for  unlocated  balance.  [Act 
Nov.  27,  1861;  9  Leg.  p.  4;  P.  D.  4128.] 

Art.  3892.  Certificates  Issued  by  supreme  aud  district  courts 
validated.  All  certificates  heretofore  or  that  may  be  hereafter  issued  by  the 
supreme  or  district  courts,  in  accordance  with  the  provisions  of  an  act  passed 
by  the  fifth  congress  of  the  Republic  of  Texas,  approved  February  4,  1841, 
sb^U  be  as  valid  and  legal  as  if  issued  by  any  other  legal  auth6rity.  [Act 
March  18,  1848;  2  Leg.  p.  143;  P.  D.  4237.] 

Art.  3893.  Commissioner  authorized  to  issue  certificate.  The 
commissioner  of  the  general  land  office  is  hereby  authorized  to  issue  to  all 
persons  aud  corporations  such  land  certificates  as  they  may  be  entitled  to  under 
any  general  or  special  law.  [Act  March  6,  1863;  9  Leg.  S.  S.  p.  23;  P.  D. 
4244.] 
Art.  3893a.  Certificate  countersigned  by  the  groTemor,  when. 
§  1.  Whenever  any  doubt  may  arise  as  to  the  propriety  of  the  issuance 
of  any  certificate  or  certificates  for  land  by  the  commissioner  of  the  gen- 
eral land  office;  or  whenever  a  suit  may  arise  in  any  court  whatever  having  for 
its  object  to  compel  or  restrain  the  issuance  of  such  certificate  or  certificates 
by  said  commissioner,  in  all  such  cases  before  any  such  certificate  or  certifi- 
cates shall  issue,  said  commissioner  shall  notifiy  the  governor  of  the  existence 
of  such  doubt  or  suit,  and  said  commissioner  shall  act  in  the  premises  as  ad- 
vised by  the  governor. 

§  2.  When  the  commissioner  of  the  general  land  office  shall  have  issued 
any  certificate  or  certificates  under  the  circumstances  recited  in  section  one  of 
this  act,  such  certificate  or  certificates  shall  be  presented  to  the  governor  for 
his  approval  and  signature,  and  when  the  governor  has  examined  the  same, 
and  the  circumstances  under  which  they  were  ii^sued,  if  be  approves  the  issu- 
ance thereof  he  shall  countersign  the  same,  and  if  he  disapproves  the  issuance 
thereof  be  may  refuse  to  countersign  the  same,  and  when  the  governor  has 
failed  or  refused  to  approve  and  countersign  said  certificate  or  certificates,  no 
surveyor,  either  public  or  private,  in  this  state  shall  make  a  survey  for  the 
same,  nor  shall  the  same  be  recognized  as  a  valid  land  certificate  for  any  pur- 
pose whatever. 

§  3.  The  interests  of  the  State  of  Texas  involved  in  this  bill  are  such  as 
to  create  an  emergency  that  this  bill  should  take  effect  from  and  after  its 
passage,  and  the  near  approach  of  the  close  of  the  session  in  such  an  imper- 
ative public  necessity  as  justifies  the  suspension  of  the  constitutional  rule  re- 
quiring this  bill  to  be  read  on  three  several  days,  and  said  rule  is  hereby 
suspended.     [Act  April  19;  July  24,  1879;  16  Leg.  p.  115.] 

325 


Digitized  by 


GoogI( 


T.  79,  Ch.  6.]      THE  FUBUG  LANDS — GENTRIES  AND  LOGATIOK8.  3894-3898. 


CH.  6.— ENTRIES  AND  LOCATIONS. 


Art. 

3894. 


3S96. 
3897. 


3899. 


Suryeyor  shall  keep  a  register  of  en- 
tries. 

Entry,  etc.,  how  made. 

Survey,  how  made. 

Shall  confer  a  preference  ri£[ht. 

Certificate  not  to  be  lifted  alter  entry, 
except. 

Effect  of  location  on  a  valid  title. 


Art. 

3900. 

8901. 
3902. 

3903. 
8904. 

3905. 


Certificate  re-located  on  same  land, 

when. 
Be-location,  how  made,  etc. 
Surveys  to  be   made  within  twelve 

months. 
May  be  made  in  more  than  two  places. 
When  land  lies  in  two  or  more  districts 

may  be  located  in  either. 
Surveyor  to  record  such  location. 

Art.  3894.  Surveyor  shall  keep  a  regrlster.  Each  county,  dis- 
trict and  special  depi:ity  surveyor  shall  keep  in  his  office  a  well-bound  book  as 
a  register  of  entries,  in  which  he  shall  register  all  entries  or  applications  for 
land  in  his  county  or  district.  [Act  Aug.  30,  1856;  6  Leg.  S.  S.  p.  74; 
P.  D.  4578.] 

See,i>o<t,  Art.  3921. 

Art.  3895.  Ihitryy  etc.,  how  made.  An  entry  or  application  shall  be 
in  writing,  and  be  dated  and  sigued  by  the  applicant.  It  shall  partic- 
ularly describe  the  claim  to  be  surveyed  and  the  land  applied  for;  which  entry 
or  application,  together  with  the  land  certificate  or  scrip,  or  other  legal  ev- 
idence of  title  to  be  surveyed,  shall  be  filed  in  the  office  of  the  county  or  dis- 
trict surveyor  in  which  the  land  is  situated ;  and  where  the  said  claim  to  be 
surveyed  shall  remain  until  returned,  together  with  the  field-notes,  to  the  gen- 
eral land  office.     [Act  Aug.  30,  1856  ;  6  Leg.  S.  S.  p.  74;  P.  D.  4573.] 

Abt.  3896.    Snrveyy  how  made.    The  survey  shall  be  made  by  a  copy 

of  the  entry  or  application,  and  strictly  in  accordance  with  the  same ;  and 

hereafter  no  survey  shall  be  made  until  after  entry  or  application,  as  provided 

in  the  preceding  article.     [Act  Aug.  30,  1856;  6  Leg.  S.  S.  p.  74;   P.  D. 

4573.] 

1}  In  the  absence  of  evidence  to  the  contrary,  it  will  be  presnmed  that  the  snrvey  was 
lie  in  accordance  with  the  location.    T.  A  P.  R.  R.  Co.  v.  Thompson,  65  T.  186. 

(2)  If  the  location  originaUy  made  would  cover  the  land  embraced  in  the  survey  last  made, 
the  first  survey  could  be  corrected  so  as  to  conform  to  the  original  location,  notwithstanding 
the  first  survey  and  the  certificates  were  still  in  the  general  land  oflSce.  If  the  second  survey 
covers  land  not  embraced  in  the  first  survey,  the  parties  must  proceed  as  in  an  original  ap- 
propriation of  land.    T.  &  P.  R.  R.  Co.  v.  Thompson,  65  T.  186. 

(3)  Where  a  survey  is  made  under  two  certificates,  an  acceptance  of  a  patent  under  one  of 
them  does  not  operate  as  an  abandonment  of  the  location  and  survey  of  the  land  not  covered 
by  the  patent,  in  the  absence  of  other  evidence  showing  such  an  intention.  Tex.  A  P.  B.  B. 
Co.  V.  Thompson,  65  T.  186. 

Art.  3897.  Shall  confer  a  preference  right.  Every  entry  or  ap- 
plication, made  aocordingto  the  two  preceding  articles,  shall  confer  a  preference 
right  of  location  or  survey  over  any  subsequent  entry  or  application. 

(1)  The  ri^ht  of  the  owner  of  a  certificate  to  land  attaches  at  the  date  of  his  file  and  ap- 
plication, and  cannot  be  defeated  bv  the  act  of  the  ofQcer.  Montel  v.  Speed,  53  T.  389;  Ham- 
ilton V.  Avery,  20  T  635;  Sherwood  v.  Fleming,  25  T.  Sup.  408;  Milam  County  v.  Bateman,  54 
T.  163 ;  Gullett  v.  O'Connor,  54  T.  408. 

(2)  A  patent  issued  on  a  junior  location  is  voidable  at  the  suit  of  the  party  having  the  prior 
riglit,  but  is  valid  as  to  all  other  persons.  Gullett  v.  O'Connor,  54  T.  409;  jLeague  v.  Rogan, 
69  T.  427 ;  Decourt  v.  Sproul,  66  T.  368.    - 

Art.  3898.  Certificate  not  to  be  lifted  after  entry.  It  shall  not  be 
lawful  for  such  surveyor  to  allow  the  holder  of  any  land  certificate  or  scrip,  or 
other  legal  evidence  of  title  to  land,  to  lift  or  float  the  same  after  entry,  loca- 
tion, file  or  survey,  when  the  same  is  not  made  upon  land  previously  appro- 
priated. But  when  a  conflict  of  entries,  files,  locations  or  surveys  occur,  upon 
a  proper  showing  of  the  facts,  which  may  be  by  the  certificate  of  one  of  his 
deputies  or  from  his  own  knowledge,  he  shall  allow  the  party  having  his  entry, 
file,  location  or  survey  of  subsequent  date,  to  lift  so  much  thereof  as  shall  be 
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affected  by  such  conflict.  [Act  Aug.  30,  1856;  6  Leg.  S.  S.  p.  74;  P. 
D.  4574.] 

Art.  3899.  Effect  of  location  on  a  valid  title,  etc.  Whenever  an 
entry  is  made  by  virtue  of  a  genuine  certificate,  upon  any  land  which  appears 
to  be  appropriated,  deeded  or  patented,  by  tlie  books  of  the  proper  surveyor's 
office,  or  records  of  the  county  court  or  general  land  office,  the  party  making 
such  entry  shall  abide  by  the  same.  And  in  the  event  that  judgment  final  shall 
be  rendered  against  the  right  of  the  party  making  such  entry  to  hold  such 
land,  he  shall  not  have  the  right  to  lift  or  re-enter  said  certificate.  But  the 
same  shall  be  f()i*feited,  and  so  declared  to  be  by  the  judgment  of  the  court. 
[Act  Aug.  30,  1856;  6  Leg.  S.  S.  p.  74;  P.  D.  4576.] 

Abt.  3900.  Certificate  may  be  re-located  on  same  land,  when. 
Any  person  holding  a  genuine  certificate  or  other  legal  evidence  of  right  to 
land  under  the  Bepublic  or  State  of  Texas,  and  having  a  survey  made  by  virtue 
of  the  same,  the  field-notes  of  which  may  not  have  been  returned  to  the  gen- 
eral land  office  before  the  period  prescribed  by  law,  shall  have  the  right  to 
re-locate  the  same  certificate  or  other  evidence  of  legal  right  to  land,  upon  the 
same  survey,  but  without  being  compelled  to  have  the  same  re-surveyed'; 
provided^  said  survey  shall  not  have  been  previously  located  by  some  other 
person  by  right  of  a  genuine  land  claim.  [Act  Feb.  10,  1852;  4  Leg.  p.  58  ; 
P.  D.  4563.] 

(1)  As  to  the  location  of  a  certificate  wltl^ln  the  Mississippi  A  Pacific  Bailroad  Beserva- 
tlon,  see  Tucker  v.  Murphy,  66  T.  355. 

Art.  3901.  Re-locatlon,  how  made^^  etc.  Any  person  wishing  to 
avail  himself  of  the  privilege  of  re-locating  the  same  land  claim  upon  the 
same  land,  as  permitted  by  the  preceding  article,  shall  present  his  land  claim, 
or  cause  the  same  to  be  done  for  that  purpose,  to  the  district  or  county  sur- 
veyor, as  the  case  may  be,  of  the  district  or  county  where  the'field-notes  were 
first  recorded,  who  shall  duly  enter  such  re-location  upon  the  record  of  field- 
notes  of  the  office,  and  duly  certify  the  saipe  to  the  commissioner  of  the  gen- 
ei*al  land  office,  which  shall  be  sufficient  authority  for  him  to  issue  the  patent 
for  the  land  so  re-located,  as  in  other  cajses.  [Act  Feb.  10,  1852;  4  Leg. 
p.  58;  P.  D.  4564.] 

Art.  3902.  Surveys  shall  be  made'within  twelve  months.  All 
lands  which  may  be  located  by  entr^  or  application,  as  aforesaid,  shall  be  sur- 
veyed within  twelve  months  from  the  date  of  entry,  or  the  same  shall  be  null 
and  void,  and  the  lands  be  subject  to  re-location  and  survey ;  but  such  lands 
shall  not  in  any  case  be  subject  to  re-location  at  any  time  by  the  same  certifi- 
cate.    [Act  Feb.  10,  1852;  4  Log.  p.  58;  P.  D.  4568.] 

(1)  WhUe  a  valid  location  of  a  land  certificate  on  public  lands  confers  a  vested  rigbt,  it  is 
subject  to  the  right  of  the  legislature  to  prescribe  a  time  within  which  the  owner  must  per- 
form the  remaining  acts  required  by  law  to  the  completion  of  his  title,  and  to  annul  the  im- 
perfect right  on  non-compliance  with  the  law  requiring  the  performance  of  such  acts.  Snider 
V.  Mefhvin,  60  T.  487. 

Abt.  3903.  May  be  made  In  more  than  two  places.  Locations  of 
land  by  entry  or  application  may  be  made  in  more  than  two  places  by  virtue 
of  any  genuine  land  certificate,  bounty  warrant,  or  other  legal  evidence  of 
claim  to  land ;  provided^  such  other  places  be  bounded  by  previous  surveys, 
and  shall  be  enough  to  satisfy  only  a  part  of  said  claim.  [Act  Feb.  10, 1862; 
4  Leg.  p.  58;  P.  D.  4532.] 

O)  A  joint  owner  of  a  land  certificate  may  locate  separately  the» interest  owned  by  him,  so 
as  D«)t  to  create  therein  a  tenancy  in  common  in  it  with  those  owning  the  other  interests  in  the 
certificate.  Glasscock  v.  Hughes,  65  T.  461.  A  sale  of  a  part  of  a  land  certificate,  as  a  half 
interest,  gives  the  vendee  the  right  to  locate  such  interest  for  himself.  FaiTis  v.  Gilbert. 
50  T.  350: 
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Art.  3904.  Land  in  two  or  more  districts  may  be  located  in 
either*  Whenever  it  appears  that  an  entry  or  location  is  made  on  the  bound- 
ary of  any  county  or  land  district,  and  a  pai-t  of  the  land  so  entered  or  located 
upon  is  in  the  adjoining  county  or  land  district,  the  same  shall  be  as  valid  and 
legal  as  if  the  land  were  situated  entirely  within  the  county  or  land  district 
in  which  such  entry  or  location  was  made;  and  it  shall  be  the  duty  of  the 
county  or  district  surveyor  to  make  out  a  certified  copy  of  such  entry  or  loca- 
tion, and  forward  the  same  to  the  county  or  district  suiveyor  of  the  county  or 
district  affected  thereby. 

Art.  3905.  Surveyor  to  record  such  location.  It  shall  be  the  daty 
of  the  county  or  district  surveyor  receiving  the  entry  or  location  mentioned  in 
the  preceding  article,  and  which  purports  to  locate  pai*t  of  the  land  within  bis 
district  or  county,  to  record  the  same  as  if  such  entry  or  location  had  been 
made  in  bis  own  district  or  county. 


CH.  7.— SURVEYS  AND  THE  FIELD-NOTES  THEREOF. 


Art. 

3906. 

3006a. 

§1. 

§2. 
§3. 
§4. 
§6.' 

3907. 

3908. 
3909. 

3910. 


What  aathoi^zes  a  survey. 

Locations  and  sunrevs  in  certain  oonn- 
ties  prior  to  Apdl  29, 1875,  validated. 

Locations  and  surveys  in  certain  coun- 
ties prior  to  July  23, 1879,  validated. 

Locations  and  surveys  in  certain  conn- 
ties  prior  to  April  29, 1874,  validated. 

Patents  on  certain  certificates,  issued 
when. 

Field -notes  to  be  recorded;  not  valid 
against  pre-emption  right  of  actual 
settler,  when. 

Survey  must  be  upon  certificate  certi- 
fied to. 

Field-notes  shaU  describe,  what. 

Surveys  to  be  returned  in  twelve 
months. 

Copy  obtained  on  loss  of  original 
field-notes. 


Art.- 

3911.  Surveys  on  navigable  streams. 

3912.  Surveys  shall  be  in  a  square. 

3913.  Two  or  more  surveys  permitted, when. 

3914.  Not  ice  to  settlers. 

3916.    Trial  as  to  disputed  line  before  justice 
of  the  peace. 

3916.  Surveys  stricken  from  the  map,  when. 

3917.  Liability  for  failing  to  survey. 

3918.  Field-notes  to  be  sent  baclc  for  cor- 

rection, when. 
30119.    The   same  corrected    and   returned, 
how. 

3920.  Correction  by  certificate,  when  made. 

3921.  All   surveys    properly  returned  val- 

idated. 

3922.  Field -notes  withdrawn  to  be  returned, 

when. 

3923.  Locations  on  the  line  and  within  two 

districts  may  be  surveyed  by  either. 


Art.  8906.  What  authorizes  a  survey.  All  surveys  shall  be  made 
by  authority  of  law,  or  under  or  by  vhtue  of  some  genuine  land  certificate 
which  is  at  the  time  on  file  in  the  county  or  district  surveyor's  office  where  the 
land  is  situated,  and  by  a  county,  district  or  deputy  surveyor,  duly  appointed 
or  elected  and  qualified. 

Art.  3906a,  §  1.  liOcatlons  and  surreys  In  certain  counties  prior 
to  April  !39, 1875,  validated.  All  locations  of  valid  land  certificates  made 
through  the  Jack  land  tlistrict  surveyor's  office,  upon  vacant  lands  situated  in 
the  counties  of  Hardeman,  Cottle,  Archer,  Baylor  and  Knox,  and  the  surveys 
made  by  the  surveyor  of  said  district  upon  locations  so  made  from  the  twenty- 
ninth  day  of  April,  1874,  until  the  twentv-ninth  day  of  April,  1875,  be  and. 
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the  same  are  hereby  validated.  [Act  April  4;  July  1,  1881;  17  Leg. 
p.  104.] 

Art.  3906a,  §  2.  Locations  and  surveys  in  certain  counties 
prior,  to  July  33^  1879,  validated.  All  locations  of  valid  land  certifi- 
cates, made  through  the  Jack  laud  district  surveyor's  office,  upon  lands  situated 
in  the  counties  of  Hardeman,  Cottle,  Archer,  Baylor  and  Knox,  and  the  sur- 
veys made  by  the  surveyor  of  said  district  upon  locations  so  made,  from  and 
after  the  twenty-ninth  day  of  April,  1875,  until  the  twenty-third  day  of  July, 
1879,  when  not  in  conflict  with  any  prior  valid  location  and  survey  made  within 
such  time,  through  the  Clay  land  district,  be  and  the  same  are  hereby  validated. 

Art.  3906(z,  §  3.  Locations  and  surveys  in  certain  counties  prior 
to  April  !39,18749  validated.  All  surveys  in  the  counties  of  Hardeman, 
Cottle,  Archer,  Baylor,  Wilbarger  and  Knox,  made  by  virtue  of  genuine  and 
valid  certificates,  after  the  sixth  day.  of  November,  1866,  and  prior  to  April 
twenty-ninth,  1874,  now  in  the  general  land  office,  and  not  now  in  conflict 
with  any  other  suiTey  on  file  therein,  are  hereby  declared  legal  and  valid, 
whether  made  by  the  surveyor  of  Jack,  Montague  or  Clay  land  district. 

Art.  3906a,  §  4.  Patents  on  certain  certificates,  issued  when. 
When  the  commissioner  of  the  general  land  office  shall  be  satisfied  as  to  the 
location  and  survey  of  any  valid  land  certificate,  as  provided  in  sections  1  and 
2  of  this  act,  he  shall,  upon  tbe  payment  of  all  fees,  as  now  provided  by  law, 
issue  patents  to  the  parties  entitled  thereto,  as  provided  by  existing  laws. 

Art.  3906a,  §  5.  Field-notes  to  be  recorded;  not  valid  agrainst 
pre-emption  right  of  actual  settler^  when.  £very  person  applying 
for  a  patent  under  this  act  shall,  before  patent  issues  to  the  same,  have  his 
field-notes  recorded  in  the  surveyor's  office  that  may  have  jurisdiction  over 
these  counties;  and pravidedfthAt  such  locations  as  are  referred  to  in  sections 
1  and  2  of  this  act  shall  not  be  valid  as  against  the  pre-emption  of  any  actual 
settler,  made  prior  to  January  1,  1881. 

Art.  3907.  Survey  must  be  upon  certificate  properly  certified  to. 
It  shall  not  be  lawful  for  any  county,  district  or  deputy  surveyor  to  locate 
any  certificate  for  land  issued  prior  to  May  1,  1840,  or  to  survey  any  land  for 
any  person  holding  such  certificate,  unless  the  same  be  ceitified  under  the 
hand  and  seal  of  the  commissioner  of  the  general  land  office,  that  the  seme  has 
been  reported  by  the  commissioners  appointed  under  an  act  of  congress  to 
detect  fraudulent  land  certificates,  etc.,  passed  January,  1840,  as  a  genuine 
and  legal  claim  against  tlie  government  of  Texas;  and  any  survey  made  con- 
trary to  the  meaning  and  intent  hereof  shall  be  null  and  void.  [Act  Feb.  5, 
1840;  4  Cong.  p.  161;  P.  D.  4537.] 

Art.  3908.  Field-notes  shall  describe,  what.  The  field-notes  of 
every  survey  shall  state— 

1.  The  county  or  land  district  in  which  the  land  is  situated. 

2.  The  cei-tificate  or  other  authority  under  or  by  virtue  of  which  it  is  made, 
giving  a  true  description  of  same  by  numbers,  date,  wh^n  and  where  issued, 
name  of  original  grantee  and  quantity. 

3.  The  land,  by  proper  field-notes,  with  the  necessary  calls  and  connections 
for  identification  (observing  the  Spanish  measurement  by  varas). 

4.  A  diagram  of  the  survey;  and, 

5.  The  variation  at  which  the  running  was  made. 

6.  It  shall  show  the  names  of  the  chain  carriers. 

7.  It  shall  be  dated  and  signed  by  the  surveyor. 

8.  The  correctness  of  the  survey,  and  that  it  was  made  according  to  law, 
diall  be  certified  to  officially  by  the  surveyor  who  made  the  same ;  and  also 
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that  such  survey  was  actually  made  in  the  field,  and  that  the  field-notes  have 
been  duly  recorded,  giving  book  and  page. 

9.  When  the  survey  has  been  made  by  a  deputy,  the  county  or  district  sur- 
veyor shall  ceilify  officially  that  he  has  examined  the  field-notes,  has-  found 
them  correct,  and  that  they  are  duly  recorded,  giving  book  and  page  of  record. 

(1)  The  survey  of  certain  tracts  was  not  actaally  made  by  the  surveyor;  the  calls  began  at 
an  object  stated  by  course  and  distance  from  a  certain  comer  of  Survey  146,  which  was  actu- 
ally established  on  the  ground ;  the  objects  called  for  were  the  same  objects  designated  as  tlie 
corners  of  certain  grants  actuallv  located  at  different  places,  but  so  represented  on  the  maps 
that  the  callsforobjectsattheircomers  were  proper  for  comers  of  the  surveys  made;  held, 
if  the  corner  of  Survey  146  was  actually  established  on  the  ground,  or  could  be  established 
from  other  calls,  the  true  position  of  the  tracts  designated  could  be  established.  T.  &  P.  K. 
B.  Co.  V.  Thompson,  65  T.  186. 

Art.  3909.  Surveys  to  be  retomed  In  twelve  months.  The  field- 
notes  of  all  surveys  skall  be  returned  to  and  filed  in  the  general  land  office 
within  twelve  months  from  the  date  of  survey.  [Act  Feb.  10,  1852;  4  Leg. 
p.  58;  P.  D.  4566.] 

(1)  In  a  suit  to  compel  a  surveyor  to  make  a  survey  and  return  the  field-notes  thereof  to 
the  general  land  office,  all  who  are  known  to  assert  claim  to  the  land  are  proper  parties. 
Tahor  v.  Commissioner,  29  T.  616;  Smith  v.  Power,  2  T.  57;  W^atkins  v.  Kirchin,  10  T.  875; 
Tex.  Mex.  By.  Co.  v.  Locke,  63  T.  623;  Thompson  v.  Locke,  66  T.  883. 

(2)  The  venue  of  a  suit  against  a  surveyor  to  compel  the  performance  of  an  official  duty  is 
in  tne  county  of  the  surveyor's  residence.  The  fact  that  others  who  are  made  parties  defend- 
ant,  assert  an  adverse  interest  in  the  land  will  not  constitute  the  proceeding  such  a  suit  in« 
volving  the  title  to  land,  as  to  require  or  authorize  its  institution  in  the  county  where  the  land 
is  situate.    Tex.  Mex.  By.  Co.  v.  Locke,  63  T.  623. 

(3)  One  who  files,  in  a  proper  manner,  and  delivers  a  valid  land  certificate  to  the  county 
surveyor,  has  twelve  months  within  which  to  have  the  land  applied  for  surveyed,  as  against 
any  one  having  notice  that  he  lias  taken  these  steps  to  appropriate  the  land ;  and  this  though 
the  county  surveyor  fails  to  make  the  proper  file  entry,  and  did  not  keep  either  the  appli- 
cation or  the  certificate  in  his  office,  hut  deposited  them  elsewhere  for  safe-keeping.  Oassin 
v.  O'Sullivan,  61  T.  594. 

(4)  The  right  of  a  person  who  has  located  a  valid  land  certificate  upon  vacant  puhlio  land, 
and  caused  the  same  to  be  surveyed  and  the  surveyor*s  certificate  returned  to  the  general 
land  office  within  the  time  prescribed  by  law  is  a  vested  right,  and  is  entitled  to  all  the  pro- 
tection given  to  such  right  under  every  Constitution  of  the  Bepublic  and  State.  Snider  v. 
Methvin,  60T.  487;  citing  Sherwood  v.  Fleming,  25  T.  428;  Hart  v.  Gibbons,  14  T.  215;  Smith 
V.  Taylor,  84  T.  607. 

Art.  3910.  Copy  obtained  on  loss  of  origrinal  fleld-Jiotes,  When 
the  original  field-notes  of  any  survey  made  by  authority  of  law  shall  have 
been  heretofore  or  may  be  hereafter  lost  or  destroj'^ed,  it  shall  be  lawful  for 
the  party  who  owned  the  same,  or  his  agent,  on  making  affidavit  of  the  loss  or 
destruction  of  such  field-notes,  and  filing  the  same  in  the  office  of  the  county 
or  district  surveyor,  to  apply  to  such  surveyor  of  the  county  where  the  survey 
was  made  and  recorded,  and  obtain  from  him  a  certified  copy  of  the  record 
thereof,  which  copy  shall  be  as  valid  and  efficient  in  liiw  as  the  original  was, 
and  shall  secure  to  the  party  all  the  rights  before  the  commissioner  of  the  gen- 
eral land  office  that  the  original  would  have  done.  [Act  Feb.  10,  1852;  4 
Leg.  p.  58;  P.  D.  4552.] 

Art.  3911.  Surveys  on  navig^able  streams.  All  lands  sui-veyed  for 
individuals,  lying  on  navigable  water  courses,  shall  front  one-half  of  the  square 
on  the  water  course  and  the  line  running  at  right  angles  with  the  general  course 
of  the  stream,  if  circumstances  of  lines  previously  surveyed  under  the  laws 
will  permit;  and  all  streams,  so  far  as  they  retain  an  average  width  of  thirty 
feet,  shall  be  considered  navigable  streams  within  the  meaning  hereof,  and 
they  shall  not  be  crossed  by  the  lines  of  any  survey.  [Act  Dec.  14,  1837;  2 
Cong.  p.  62;  P.  D.  4529.] 

Art.  3912.  Surveys  shall  be  in  a  square.  All  surveys  not  made 
upon  navigable  water  courses  shall  be  in  a  square,  so  far  as  lines  previously 
surveyed  will  permit.     [Act  Dec.  14,  1837;  2  Cong.  p.  62  ;  P.  D.  4529.1 
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Art.  3913.  Two  or  more  sarveys  permitted^  when.  Two  surveys 
may  be  made  under  any  genuine  land  certificate,  and  more  than  two  surveys 
may  be  made  thereunder,  provided  the  land  to  be  located  be  bounded  by  pre- 
vious surveys,  and  shall  be  enough  to  satisfy  only  a  part  of  said  claim,  which 
fact  shall  be  specially  certified  to  by  the  sui^veyor  making  the  survey.  [Act 
Feb.  10,  1854;  6  Leg.  p.  5;  P.  D.  4532.] 

Art.  3914.  Notice  to  settlers.  It  shall  be  the  duty  of  the  surveyor  in 
all  cases,  before  he  runs  a  division  line  between  two  settlers  or  occupants 
claiming  lands,  to  notify  in  writing  the  parties  interested,  before  running  the 
same;  and  any  survey  which  may  be  made  contrary  to  the  true  intent  and 
meaning  of  this  article  shall  not  be  a  lawful  one.  [Act  Dec.  14,  1837;  2 
Cong.  p.  62;  P.  D.  4528.] 

Art.  3915.  Trial  as  to  disputed  line  before  justice  of  the  peace* 
When  two  or  more  persons  can  not  agree  to  a  division  line  of  any  land  which 
has  never  been  surveyed  agreeably  to  law,  it  shall  be  lawful  for  either  party  to 
apply  to  any  justice  of  the  county  or  territory  in  which  the  land  lies,  or  if  there 
be  no  justice  of  the  peace  in  the  county  or  territory,  then  to  the  nearest  justice 
in  any  county  or  territory,  and  make  oath  that  he  has  tried  and  has  not  been 
able  to  settle  the  dispute  between  himself  and  one  or  more  other  persons 
(naming  them),  concerning  a  division  line,  and  the  said  justice  shall  issue  a 
warrant  to  any  lawful  officer  to  summon  the  party  or  parties  defendant,  to- 
gether with  six  disinterested  jurors,  to  meet  upon  the  premises  in  dispute, 
together  with  such  witnesses  as  either  party  may  choose  to  have  summoned,  to 
give  evidence,  on  a  certain  day,  naming  at  what  time  and  place;  the  justice 
shall  also  meet  the  parties,  examine  all  the  testimony  before  the  jury,  who 
shall,  on  oath,  hear  and  determine  the  case  in  dispute,  and  shall  also  deter- 
mine who  shall  pay  the  costs  of  suit;  each  juror  in  such  case  shall  be  allowed 
two  dollars  per  day  for  such  services;  the  other  officers,  such  fees  as  have  al- 
ready b^en  established  by  law  for  other  similar  services;  pi^ovidedy  that  if  the 
land  in  dispute  shall  be  on  a  county  line,  it  shall  be  lawful  for  a  justice  of  either 
county  in  which  part  of  the  land  may  be  to  act  in  such  case ;  and  in  case 
either  party  be  dissatisfied  with  the  decision,  they  shall  have  the  right  to  ap- 
peal to  the  county  court  within  ten  days,  upon  giving  bond  and  security  for 
the  costs.     [Act  Dec.  14,  1837;  2  Cong.  p.  62 ;  P.  D.  4527. 

Art.  3916.  Surveys  stricken  from  the  maps,  when.  All  surveys 
represented  upon  the  maps  of  the  general  land  office,  the  field  notes  of  which 
shall  not  be  returned  to  the  general  land  office,  under  the  provisions  of  this 
chapter,  and  for  which  there  are  no  titles  on  file  in  said  office,  shall  be  null 
and  void,  and  be  stricken  from  the  maps  of  said  office,  *when  it  is  made  to 
appear  to  the  commissioner  of  the  general  land  office  by  the  certificate  of  the 
county  clerk  of  the  county  in  which  the  land  is  situated,  that  there  is  no  title 
to  said  survey  on  record  in  said  county,  and  by  the  affidavits  of  two  credible 
citizens  of  said  county  that  the  said  land  is  not  occupied  by  the  owner  nor  by 
some  pei-son  holding  for  him.  [Amendment  March  24;  June  30,  1885;  19 
Leg.  p.  50.] 

The  words  commencing  at  *  to  the  end  of  the  article  are  added  by  the  amendment. 

Akt.  3917.  liiability  for  failiiig  to  survey.  If  any  district  or  county 
surveyor  shall  fail,  neglect  or  refuse,  when  the  amount  of  lawful  surveying 
fees  of  any  location  of  land  may  be  tendered  to  him  by  any  person  legally 
entitled  to  the  survey,  to  make  or  cause  the  sui*vey  of  the  same  to  be  made 
within  one  month  of  the  time  of  the  tender  to  him  of  said  surveying  fees,  he 
and  his  sureties  shall  be  liable  on  his  official  bond  to  the  party  or  parties  le- 
gally entitled  to  the  same,  in  the  amount  of  the  damages  or  injury  said  party 
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or  parties  may  sustain  by  reason  of  such  neglect,  refusal  or  failure,  to  be  i-e- 
covered  before  any  competent  tribunal.  [Act  Feb.  10,  1862;  4  Leg.  p.  58; 
P.  D.  4569.] 

Art.  3918.  Field-notes  to  be  corrected,  when.  If,  upon  examina- 
tion of  tbe  field-notes  of  a  survey  in  the  general  land-ofiBce,  they  are  found  to 
be  incorrect,  it  shall  be  the  duty  of  the  conlraissioners  to  cause  a  plain  state- 
ment of  the  errors,  with  a  sketch  of  the  map,  to  be  forwarded  by  mail  or  by 
the  party  interested,  to  the  surveyor  who  made  the  survey,  with  a  requsition 
to  correct  the  same  and  return  corrected  field-notes  to  the  general  land  office. 
[Act  Oct.  24,  1871;  12  Leg.  S.  S.  p.  11 ;  P.  D.  7091.] 

Art.  3919.  Corrected  and  returned,  how.  It  is  hereby  made  the 
duty  of  surveyors  who  shall  have  made  and  delivered  incorrect  field-notes, 
upon  the  requisition  of  the  commissioner  of  the  general  land  office,  provided 
for  in  the  preceding  article,  or  of  the  party  interested,  to  make  corrected  field- 
notes  and  return  the  same  to  the  general  land  office  without  delay  and  without 
any  additional  compensation.  [Act  Oct.  24,  1871;  12  Leg.  S.  S.  p.  11; 
P.  D.  7092.] 

Art.  3920.  Correction  by  certlflcate.  When  a  conflict  of  survey  does 
not  exist  on  the  ground,  but  appears  only  on  the  maps  or  in  the  field-notes,  it 
shall  only  be  required  of  the  surveyor  to  make  an  official  ceitificate  of  the 
facts  and  furnish  a  true  sketch  of  the  survey  with  its  connections.  [Act  Oct. 
24,  1871 ;  12  Leg.  S.  S.  p.  11;  P.  D.  7092.] 

(1)  As  to  correction  of  surveys  of  publio  lands,  see,  post^  Art.  4030a. 

Art.  3921.  All  surveys  properly  returned  validated.  All  sur- 
veys properly  made  by  virtue  of  genuine  or  valid  land  certificates,  which  sur- 
veys, together  with  the  certificates  by  virtue  of  which  they  were  made,  have 
been  returned  and  are  now  on  file  in  the  general  land  office,  or  were  so  on  file 
on  the  twenty-fifth  of  April,  1871,  and  not  in  conflict  with  any  other  valid 
land  claim,  shall  be  deemed  valid,  and  the  commissioner  of  the  general  land 
office  is  hereby  authorized  and  required  to  issue  patents  for  the  same.  [Act 
April  25,  1871 ;  12  Leg.  p.  60;  P.  D.  7089.] 

Art.  3922.  Field-notes  withdrawn  to  be  returned,  when.  In 
all  cases  where  field-notes  shall  be  withdrawn  from  the  general  land  office,  the 
same  shall  be  returned  thereto  within  twelve  months  from  the  date  of  with- 
drawal, or  such  survey  or  surveys  shall  be  null  and  void.  [Act  Nov.  29, 1871 ; 
12  Leg.  S.  S.  p.  45;  P.  D.  7098.] 

(1)  By  the  Act  of  Nov.  29, 1871,  P.  D.  7096,  It  was  necessary  that  the  certificate  should  be 
filed  with  the  survey  in  tbe  general  land  :  office  within  twelve  months,  and  the  act  provided 
that  the  withdrawal  of  such  certificate  from  the  general  laud  ofiice  should  render  such  location 
and  sui-vey  null  and  void.  The  withdrawal  contemplated  by  the  statute  was  intended  to  des- 
ignate the  act  of  the  owner  or  some  one  for  him,  consenting  that  by  his  act  the  location  and 
survey  formerly  made  should  become  null.  The  theft  or  unauthorized  withdrawal  of  a 
certificate  from  the  general  land  ofiice  will  not  have  the  effect  of  rendering  null  a  valid  loca- 
tion and  survey.    Snider  v.  Methvin,  60  T.  487;  Snider  v.  I.  &  G.  N.  R.  K.  Co.,  52  T.  m 

Art.  3923.    liOcations  on  the  line  and  within  two  districts.  *  An 

entry  or  location  made  by  virtue  of  a  genuine  land  certificate  upon  any  vacant 
and  unappropriated  land  which  lies  partly  in  one  and  partly  in  another  land 
district  or  county,  shall  be  surveyed  by  the  surveyor  of  the  district  or  county 
in  which  the  entry  or  location  was  made ;  and  the  field-notes  thereof  shall  be 
recorded  in  both  districts  or  counties  before  they  are  returned  to  tbe  general 
land  office. 
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Abt. 

3924.  Who  are  entitled  to  pre-emption. 

3925.  Who  are  not  entitled. 

3926.  Shall  present  application  in  writing. 

3927.  Shall  be  sworn  to,  filed  and  recorded. 

3928.  Shall  be  surveyed  in  three  months. 
3939.  Field -notes  returned  to  general  land 

office  in  twelve  months. 

3930.  Patent  shall  issue,  when. 

3931.  Shall  issue  to  heirs,  when. 


Art. 

3932.  Shall  have  preference  right,  when. 

3933.  Shall  forfeit  right  and  tide,  when. 

3934.  Land  certificate  may  be  received  and 

applied  to  the  claim. 

3935.  Temporary    abandonment   not   com- 

puted, when.  j 

3935a.  Time  of  enlistment  in  military  forces 
not  computed. 

3936.  Pre-emption  of  titled  lands  prohibited. 


Art.  3924.  Who  are  entitled  to  pre-emptioii.  Every  person  eight- 
een years  of  age  or  over,  who  is  a  citizen  of  the  State  of  Texas,  and  who 
shall  hereafter 9  in  good  faith,  settle  upon  and  occupy  any  pai*t  of  the  vacant 
and  unappropriated  public  domain,  not  exceeding  one  hundred  and  sixty 
acres,  shall  have  the  right  to  purchase  the  same,  including  bis  improvements^ 
at  the  sum  of  one  dollar  per  acre,  under  the  stipulations  hereinafter  provided. 
[Act  May  16,  1871;  12  Leg.  p.  93;  P.  D.  7047.] 

(1)  By  the  Constitution  of  the  Bepnblio  of  Texas  all  citizens  then  livinfi"  in  Texas,  who  had 
not  received  their  portion  of  land  In  lilce  manner  as  colonists,  were  entltlea  to  land  as  foUows : 
Every  bead  of  a  family  was  entitled  to  one  league  and  labor  of  land;  every  single  man  of  the 
%gQ  of  seventeen  and  upwards  was  entitled  to  the  third  part  of  a  league.  Augmentations 
were  also  granted  to  those  who  had  not  previously  received  the  quantity  granted  under  the 
constitution. 

By  the  Act  of  December  14, 1837,  2  Cong.  p.  71,  no  person  by  virtue  of  an  improvement 
could  claim  more  than  one  league  and  labor  of  land;  the  improvement  consisted  in  the  clear- 
ing and  fencing  in  a  farm-like  manner  at  least  four  acres,  and  this  privUege  did  not  extend 
to  any  person  who  had  previously  received  a  title  to  the  quantity  of  land  to  which  he  was  en- 
titled, nor  to  any  person  who  was  entitled  to  a  grant  of  laud  by  purchase. 

By  the  Act  of  January  22, 1845,  a  pre-emption  right  to  320  acres  of  land  was  given  to  set- 
tlers upon  the  public  domain,  the  land  to  be  covered  by  a  valid  certificate  within  three  years 
from  the  commencement  of  their  settlement.  By  the  Act  of  February  10, 1852^  the  time  for 
covering  the  location  by  a  land  certificate  was  extended  to  the  1st  day  of  January,  1854.  By 
the  Act  of  February  7, 1853,  the  provision  in  regard  to  covering  the  land  with  a  valid  cer- 
tificate was  repealed.  By  the  Act  of  February  13, 1854, 160  acres  of  land  was  donated  to  set- 
tlers upon  the  public  domain.  This  act  was  repealed  August  26, 1856.  By  the  Act  of  August 
15, 1856,  settlers  within  the  limits  of  Peters'  colony  as  pre-emptionists  were  entitled  to  the 
benefit  of  the  pre-emption  laws  under  which  they  made  their  settlement.  By  the  Act  of 
February  10, 1858,  aU  pre-emption  settlers  and  their  assigns  who  succeeded  the  original  set- 
tlers in  continued  occupancv  under  the  Acts  of  January  22, 1845;  February  7, 1853 ;  February 
13, 1854,  were  allowed  until  the  1st  day  of  Januar}',  1859,  to  return  their  field-notes  for  pat- 
ent; and  settlers  and  their  assigns,  who  would  have  been  entitled  to  their  pre-emption  under 
said  acts,  were  entitled  to  perfect  the  same,  where  the  land  so  claimed  remained  unlocated. 
By  the  Act  of  January  16, 1860,  the  time  to  return  the  field-notes  was  extended  untU  the  1st 
day  of  January,  1861;  and  by  the  Act  of  February  7, 1861,  it  was  again  extended  to  1st  dav 
of  January,  1862.  By  the  Act  of  January  11, 1862,  the  time  was  enteuded  until  January,  1864, 
and  by  the  Act  of  January  14, 1862,  a  pre-emptor  who  was  in  the  service  of  the  state  or  of 
the  Confederate  States  as  a  soldier,  or  his  heirs  in  case  of  his  death,  had  the  same  time  to 
perfect  his  or  their  title  after  such  service  expired.  By  the  Act  of  November  27, 1863,  the 
time  was  again  extended  untU  January  1, 1866,  and  by  the  Act  of  November  1, 1866,  the  time 
waa  extended  until  January  1, 1869.  By  the  Act  of  August  12, 1870,  every  head  of  a  family 
who  had  not  a  homestead  was  entitled  to  160  acres  of  land  out  of  any  part  of  the  public  do- 
main as  a  homestead,  upon  condition  that  he  or  she  would  select,  locate  and  occupy  the  same 
for  three  years  and  pay  the  office  fees  on  the  same.  Single  men  21  years  of  age  were  entitled 
to  80  acres  on  the  same  conditions.  This  act  was  amended  May  16, 1871,  so  as  to  except 
from  the  ri£;htof  pre-emption  any  part  of  the  public  domain  Included  in  any  railroad  reser- 
vation, or  in  any  state  section  of  land  surveyed  by  virtue  of  a  railroad  land  certificate,  or 
npon  any  Island.  By  the  Act  of  May  26, 1873,  any  person  occupying  a  portion  of  the  public 
domain  as  a  homestead,  was  permitted  to  have  the  same  surveyed  and  the  field-notes  re- 
tamed  within  twelve  months  after  settling  upon  the  same. .  And  any  person  occupying  va- 
cant land  at  the  date  of  the  passage  of  the  act,  could  have  his  survey  made  and  field-notes 
returned  witliin  twelve  months  from  that  date. 

(2)  The  Act  of  August  26, 1856,  was  clearly  a  pre-emption  law.  It  entitled  a  settler  to 
the  land  in  case  he  was  living  on  the  reservation  when  the  act  was  passed  and  paid  the  pre- 
scribed price.  The  legislature  had  the  right  and  power  by  the  Act  of  1871  to  give  the  land 
to  the  settler  without  such  payment,  on  the  sole  condition  that  he  occupied  it  for  three  years 
before  the  passage.    Miller  v.  Moss,  65  T.  179.    See  note  3,  infra. 
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(3)  The  Act  of  August  26, 1856,  did  not  require  three  years'  occupancy  to  entitle  one  re- 
siding on  land  within  the  Mississippi  and  Pacific  Railroad  Reservation,  to  160  acres  of  land; 
buc  it  did  require  such  person  to  pay  fifty  cents  per  acre  for  the  land.  By  the  A6t  of  March 
24, 1871,  the  payment  was  rendered  unnecessary,  and  under  that  act  the  pre-emptor  or  bis 
heirs  was  entitled  to  a  patent  upon  proof  of  the  occupancy  and  the  improvements  required 
by  the  statute.    Miller  v.  Moss,  65  T.  179. 

(4)  The  Act  of  Nov.  12, 1866,  so  far  as  it  provided  the  manner  in  which  applications  for 
surveys  of  homestead  donations  should  be  made,  and  what  they  should  contain,  continued 
in  force  until  the  repeal  by  the  Revised  Statutes.    Miller  v.  Moss,  65  T.  179. 

(5)  Under  an  Act  of  August  12, 1870,  the  mere  temporary  occupancy  of  land  did  not  con- 
stitute one  such  an  occupant  in  good  faith  or  actual  settler,  as  to  entitle  him  to  land.  Turner 
V.  Ferguson,  58  T.  6. 

(6)  In  March,  1871,  C.  settled  upon  land  as  a  pre-emptor;  shortly  afterwards  he  sold  his 
interest  to  S.  and  removed  to  Arlcansas.  At  the  date  of  his  purchase  S.  owned  and  was  occu- 
pying another  homestead.  S.  afterwards  sold  to  H.,  and  in  1875  0.  conveyed  the  land  to  the 
widow  of  H.  and  a  patent  was  issued  to  her.  Held,  that  on  the  removal  of  C.  from  the  state 
and  his  pretended  sale,  the  pre-emption  right  was  forfeited  and  the  land  became  unappro- 
priated public  domain  subject  to  settlement,  location  and  survey,  and  a  subsequent  pre-emp- 
tor had  a  better  right  than  the  widow  of  H.  Daughty  v.  Hall,  59  T.  518:  citing  Gambrell  v. 
Steele,  55  T.  585. 

(7)  A  married  man  whose  wife  owned  a  homestead  which  was  occupied  as  such  by  the 
family,  could  not  under  the  law  in  force  in  1876  acquire  by  pre-emption  another  homestead 
on  the  public  domain.    Garrison  v.  Grant,  57  T.  602;  citing  Gambrell  v.  Steele,  55  T.  582. 

(S)  .One  occupying  a  rented  place  as  a  tenant  in  January,  1871,  moved  with  one  of  his 
family,  a  son,  to  a  point  on  the  public  domain  three  miles  distant,  and  began  to  make  im- 
provements, until  three  months  afterwards,  when  he  removed  thither  the  rest  of  his  family 
and  remained  there  permanently.  It  was  presumed  that  .he  took  possession  of  the  place  for 
the  purpose  of  making  It  his  home,  and  It  became  such  from  the  date  of  possession.  Thomas 
V.  Porter,  57  T.  60. 

(9)  The  failure  of  a  pre-emptor  who  settled  upon  the  public  domain  In  January,  1871,  to 
secure  a  survey  of  the  land  within  twelve  months  after  his  settlement,  If  prevented  by  the 
confilcting  location,  worked  no  forfeiture  of  his  rights.  The  fact  that  he  caused  the  field-notes 
of  his  survey  to  be  returned  to  the  general  land  office  within  twelve  months  after  the  passage 
of  the  Act  of  May  26, 1873,  gives  him  a  better  right  than  one  who  had  located  on  the  land  sub- 
sequent to  the  original  setuement.  Thomas  v.  Porter,  57  T.  59.  A  person  claiming  pre- 
emption rights  under  former  laws  was  entitled,  by  the  Act  of  May  26, 1873,  to  have  the  land 
surveyed  and  the  field-notes  thereof  returned  to  the  general  land  office  within  twelve  months 
after  the  passage  of  that  act.  Vance  v.  Llndsey,  60  T.  286;  Thornton  v.  Murray,  50  T.  161; 
Young  v.  O'Neal,  54  T.  544. 

(10)  Under  Act  of  May  26, 1873,  a  bona  fid^  residence  upon  the  land  was  required,  andasnr- 
vey  for  one  as  pre-emptor  not  so  occupying  was  unauthorized.  DeMontel  v.  Speed,  53  T. 
339.  A  residence  under  the  Act  of  May  26,  1873,  for  three  vears  In  the  aggregate,  by  the 
original  occupant  or  his  assignee,  would,  the  law  being  compiled  with  In  other  respects,  enti- 
tle the  assignee  to  the  land  as  a  pre-emptor.    DeMontel  v.  Speed,  53  T.  339. 

(11)  By  the  terms  "settler,"  "actual  settler,"  *'''hona  fide  settler,"  usea  in  the  Act  of  Aue. 
12, 1870,  are  intended  one  who  actually  resides  on  or  occupies  land  preparatory  to  and  with 
the  bona  fide  Intention  of  residing  thereon.  Occupancy  for  otherpurposes  does  not  entitle  the 
party  to  purchase  as  an  actual  settler.    Burleson  v.  Durham,  46  T.  152. 

(12^  Where,  under  the  Act  of  1870,  the  field-notes  were  not  returned  to  the  land  office  within 
the  time  prescribed  by  law,  and  the  occupant  of  the  land  caused  It  to  be  surveyed  and  the 
field-notes  returned  to  the  general  land  office  within  twelve  months  from  the  passage  of  the 
Act  of  May  26,  1873,  his  possession  and  occupancy  were  notice  to  one  filing  a  certificate 
thereon  and  procuring  a  survey  In  September,  1873,  and  no  rights  could  be  obUuned  as  against 
the  pre-emptor  under  a  patent  Issued  on  such  certificate.    Vance  v.  Llndsey,  60  T.  286. 

(13^  A  contract  by  a  pre-emptor  to  convey  to  a  third  party  a  portion  of  the  land  when 
title  is  secured, in  consideration  of  his  services  in  building  a  house  on  the  land,  fencing  and 
cultivating  It,  Is  not  violative  of  public  policy,  and  after  the  Issuance  of  title  by  the  state  may 
be  enforced.    Horm  v.  Shamblin,  57  T.  243. 

(14)  In  May,  1873,  A.  settled  on  public  donnaln  and  made  Improvements;  In  June,  1873,  he 
left  his  furniture  and  stock  In  charge  of  B.  and  remained  absent  until  January,  1874,  declar- 
ing to  him  when  he  left  that  he  would  pre-empt  the  land  If  It  was  vacant;  In  December,  1873, 
B.  pre-empted  the  land  for  himself;  In  July,  1874,  A.  attempted  to  pre-empt  and  demanded  a 
survey.  Held,  that  A.  had  until  May,  26, 1874,  to  make  application  for  the  land,  etc. ;  after 
that  date  he  having  taken  no  steps  to  pre-empt  the  land.  It  was  subject  to  be  appropriated  by 
another,  and  the  Ignorance  of  A.  as  to  whether  the  land  was  vacant  did  not  alter  his  rights. 
Young  V.  O'Neal,  54  T.  544. 

Art.  3925.  The  owner  of  land  or  occupant  of  homestead  not 
entitled.  Any  person  who  is  the  proprietor  of  one  hundred  and  sixty  acres 
of  land  in  this  state,  or  who  quits  or  abandons  his  residence  on  his  own  land  in 
this  state  to  reside  on  the  public  lands,  shall  not  acquire  any  right  of  pre- 
emption under  the  provisions  of  this  chapter. 
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Art.  3926.  Shall  present  application  in  writingr.  Any  person  de- 
siring to  acquire  any  portion  of  the  public  domain  as  a  pre-eniptor,  and  who 
is  entitled  to  a  pre-emption  under  the  provisions  of  this  chapter,  shall  pre- 
sent to  the  Bunreyor  of  the  district  or  county  in  which  the  land  is  situated  his 
application  in  writing,  designating  the  land  which  be  claims,  and  stating  that 
he  claims  the  same  for  himself  in  good  faith,  under  the  laws  granting  land  to 
pre-emptors,  thiit  be  is  not  the  proprietor  of  one  hundred  and  sixty  acres  of 
land  in  this  state,  and  that  be  has  no  residence  on  land  of  his  own,  and  that  he 
has  actually  settled  upon  the  land  which  he  claims,  and  that  he  believes  the 
same  to  be  vacant  and  unappropriated  public  domain. 

Art.  3927.  Shall  be  sworn  to,  filed  and  recorded.  Said  appli- 
cation shall  be  made  at  the  time  of  settlement  or  occupancy  of  the  land,  or 
within  thirty  days  thereafter,  and  shall  be  sworn  to  before  some  officer  author- 
ized to  administer  oaths,  and  shall  be  filed  with  the  said  surveyor  and  recorded 
by  him  in  a  well-bound  book  kept  for  that  purpose. 

(1)  For  Ch.  145,  Act  1879,  see  Art.  3940a. 

Art.  3928.  Shall  be  surveyed  in  tliree  months.  The  land  de- 
scribed in  the  application  aforesaid  shall  be  surveyed  by  the  surveyor  of  the 
proper  county  or  district,  within  three  months  after  the  date  of  said  applica- 
tion, and  the  field-notes  thereof  shall  be  certified  to,  recorded  and  mapped  as 
required  by  law  in  other  cases;  and  the  county  or  district  surveyor  shall  annex 
to  the  field-notes  bis  further  certificate  that  the  applicant  is  an  actual  settler 
on  or  occupant  of  said  land. 

Art.  3929.  Field-notes  returned  in  twelve  months.  The  field- 
notes  of  every  pre-emption  survey  after  being  duly  made,  certified  to  and  re- 
corded, shall  be  returned  to  and  filed  in  the  general  land  office  within  twelve 
months  after  the  date  of  the  survey. 

Art.  3930.  Patent  shall  issue,  when.  Whenever  the  terms  and  con- 
ditions of  pre-emption  prescribed  in  this  chapter  shall  have  been  complied 
with,  and  the  pre-emptor,  or  some  one  for  him,  shall  have  paid  to  the  receiv- 
ing clerk  of  the  general  land  office  the  sum  of  one  dollar  per  acre  for  the 
land  claimed,  withm  twelve  months  from  the  date  of  the  survey  aforesaid,  and 
shall  have  continued  to  occupy  said  land,  it  shall  be  the  duty  of  the  commis- 
sioner of  the  general  land  office  to  issue  a  patent  therefor  to  such  pre-emptor; 
provided^  that  the  certificate  of  the  county  or  district  surveyor  shall  be  suffi- 
cient evidence  of  compliance  with  the  law. 

Art.  3931.  Shall  issue  to  heirs,  when.  In  case  of  the  death  of  the 
pre-emptor  before  patent  has  issued,  the  same  shall  issue  to  his  heirs  upon 
cooiplicance  with  the  conditions  of  purchase  by  him  or  them. 

Art.  3932.  Shall  have  preference  rigrht,  when.  Any  applicant  for 
a  pre-emption  after  having  settled  on  public  land,  and  having  made  his  appli- 
cation in  writing  for  a  sui*vey,  as  required  by  article  3926  of  this  chapter,  and 
continuing  his  occupation  thereof,  shall  have  a  preference  right  to  a  patent  for 
the  land  from  the  state,  on  payment  of  the  purchase  price  aforesaid,  within 
twelve  months  after  the  date  of  his  application. 

Art.  3933.  Shall  forfeit  rigrht  and  title,  when.  Should  any  pre- 
emptor  fail  to  make  the  written  application  as  provided  in  this  chapter,  and 
within  the  time  therein  prescribed,  or  should  he  fail  to  have  the  survey  made 
and  the  field-notes  thereof  duly  certified  and  recorded,  returned  to  and  filed  in 
the  general  land  office  within  twelve  months  after  the  date  of  said  survey,  or 
should  he  fail  to  make  the  proof  of  settlement  or  occupancy,  or  should  he  fail 
to  make  payment  for  said  land,  as  provided  in  this  chapter,  he  shall,  in  either 
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event 9  forfeit  all  right  and  title  to  said  land,  and  the  same  shall  become  sab- 
ject  to  entry  or  location  as  other  vacant  and  unappropriated  land. 

Art.  3934.  Ijand  certificate  may  be  received  and  applied  to  the 
claim.  Any  genuine  and  unsatisfied  land  certificate  or  certificate  for  unlo- 
cated  balance,  which  would  otherwise  be  permitted  by  law  to  be  located  on 
the  land,  if  vacant  and  unappropriated,  and  which  is  the  property  of  the  pre- 
emptor  by  proper  transfer,  shall  be  received  by  the  commissioner  of  the  gen- 
eral land  office  in  payment  of  the  pre-emption  claim  at  the  rate  of  one  dollar 
per  acre;  and  the  same  shall  be  applied  to  the  land  and  the  patent  shall  issue 
thereon,  as  in  other  cases  of  location  by  certificate. 

Art.  3935.  Temporary  abandomnent  when  not  computed.  If 
any  person  shall  be  driven  from  his  pre-emption  by  hostile  Indians  or  other 
public  enemies,  or  having  reasonable  grounds  to  fear  violence  from  such  In- 
dians or  enemies  to  himself  or  family,  shall  temporarily  abandon  his  pre- 
emption, and  shall  return  to  and  occupy  the  same  as  soon  as  it  shall  appear 
*  reasonably  safe  for  him  to  do  so,  he  shall  not  forfeit  or  lose  any  right  by  rea^ 
son  thereof;  and  proof  of  the  same  may  be  made  by  the  affidavit  of  the  party 
and  the  certificate  of  the  county  or  district  surveyor.  [Act  March  13,  1875; 
U  Leg.  S.  S.  p.  107.] 

Art.  3935a.  Time  of  enlistment  in  military  forces  not  computed. 
All  pre-emption  settlers  who  have  heretofore  or  may  hereafter  enlist  in  the 
frontier  battalion  or  other  military  forces  of  this  state,  prior  to  the  comple- 
tion of  the  three  years*  occupancy  of  their  respective  pre-emptions  required 
by  law,  shall  have  six  months  from  the  date  of  their  discharge  from  such 
forces  to  return  to  and  settle  upon  their  pre-emption  claims  and  complete  the 
occupancy  thereof;  and  duringthetimeof  their  enlistment  and  the  six  months 
herein  extended  to  them  to  return  upon  the  same  no  such  pre-emption  claim 
shall  be  liable  to  location  or  pre-emption  by  any  other  person  whomsoever. 
[Act  April  7,  1879;  16  Leg.  p.  82.]  . 

Akt.  3936.  Pre-emptions  on  titled  lands  prohibited.  No  person 
shall  settle  upon  or  occupy,  nor  shall  any  sui*vey  be  made  or  patented  under 
the  provisions  of  this  chapter  upon  any  land  titled  or  equitably  owned  under 
color  of  title  from  the  sovereignty  of  the  state,  evidence  of  the  appropriation 
of  which  is  on  the  county  records  or  in  the  general  land  oflSce;  or  when  the 
appropriation  is  evidenced  by  the  occupation  of  the  owner,  or  of  some  person 
holding  for  him.     [Const.  Art.  14,  §  2.] 
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CH.  9.— HOMESTEAD  DONATIONS. 


Art. 
3937. 


3940. 
3941. 
3942. 
3943. 

3944. 

3945. 


TTbo  is  entitled  to  one  hundred  and 

sixty  acres. 
Who  is  entitled  to  eighty  acres. 
Shall  present  application  in  writing. 
Shall  be  sworn  to,  filed  and  recorded. 
Shall  be  surveyed  in  twelve  mouths. 
Preference  right  to  survey  and  patent. 
Field- notes  to  be  returued  to  general 

land  office  in  twelve  months. 
Entitled  to  patent  alter  three  years* 

residence. 
Proof  shall  be  by  affidavit,  etc. 


Art. 

8946.    Patents  shall  issue  to  the  heirs,  when. 

3947.  No  assignment  valid,  unless  by  deed, 

etc. 

3948.  Shall  forfeit  right  and  title,  when. 
3948a.  Actual  occupants  entitled  to  prefer- 
ence. 

3949.  Land  certificate  may  be  applied,  etc. 

3950.  Temporary   abandonment    not   com- 

puted, when. 
8951.    Homestead  donations  on  titled  lands 
prohibited. 


Abt.  3937.  Who  is  entitled  to  160  acres.  Every  person  who  is  the 
head  of  a  family  and  without  a  homestead  shall  be  entitled  to  receive  a  dona- 
tion from  the  State  of  Texas  of  one  hundred  and  sixty  acres  of  vacant  and 
unappropriated  public  land,  upon  the  conditions  and  under  the  stipulations 
hereinafter  provided.     [Const.  Art.  14,  §  6.] 

Art.  3938.  Wlio  is  entitled  to  80  acres.  Every  single  man  of  the 
age  of  eighteen  years  or  Upwards  shall  be  entitled  to  receive  a  donation  from 
the  State  of  Texas  of  eighty  acres  of  vacant  and  unappropriated  public  land, 
upon  the  conditions  and  under  the  stipulations  hereinafter  provided.  [Const. 
Art.  14,  §  6.] 

Akt.  3939.  Shall  present  application  in  writingr*  Any  pei^son 
desiring  to  acquire  any  portion  of  the  public  domain  as  a  homestead  donation, 
and  who  is  entitled  to  apply  for  the  same  under  the  provisions  of  this  chapter, 
shall  present  to  the  surveyor  of  the  district  or  county  in  which  the  land  is 
situated  his  application  in  writing,  designating  the  land  which  he  claims,  and 
stating'  that  he  claims  the  same  for  himself,  in  good  faith,  under  the  laws 
granting  homestead  donations;  that  he  is  without  any  homestead  of  his  own, 
and  that  he  has  actually  settled  upon  the  land  which  he  claims,  and  that  he 
believes  the  same  to  be  vacant  and  unappropriated  public  domain. 

Art.  3940.  Shall  be  sworn  to,  filed  and  recorded.  Said  appli- 
cation  shall  be  made  at  the  time  of  settlement  or  occupancy  of  the  land,  or 
within  thirty  days  thereafter,  and  shall  be  sworn  to  before  some  officer 
authorized  to  administer  oaths,  and  shall  be  filed  with  the  said  surveyor  and  re- 
corded by  him  in  a  well-bound  book  kept  for  recording  pre-emption  and 
homestead  applications ;  and  the  said  surveyor  shall  give  a  receipt  therefor,  if 
desired. 

(1)  The  Acts  of  January  27, 1845,  February  13, 1854,  that  of  November  12, 1866,  and  tbe 
present  statutes  are  substantially  tbe  same,  and  If  tbe  required  aflEldavit  is  not  made  tbe  sur- 
vey wonld  not  be  valid.    MiUer  v.  Moss,  65  T.  179. 

(2)  This  article  was  intended  to  protect  land  from  location  by  anotber  for  tbe  period  of 
thirty  days  alter  its  occupancy  or  settlement  by  one  intending  to  pre-empt  it  beg^ins.  It  was 
intended  for  the  benefit  of  the  occupant  seeking  a  homestead  donation,  and  was  never  in- 
tended to  prohibit  tbe  occupant  from  making  bis  application  for  land  at  any  time  after  tbe 
expiration  of  the  thirty  days,  if  no  location  made  by  a  third  party  intervened.  Gammaee 
vTPowell,  61  T.  629. 

Art.  3941.  Shall  be  surveyed  in  twelve  months.  It  shall  be  the 
duty  of  the  surveyor  of  the  proper  district  or  county  to  survey  the  land  de- 
scribed in  the  application  aforesaid,  as  soon  as  practicable  and  within  twelve 
mouths  after  the  date  of  said  application,  and  the  field-notes  thereof  shall  be 
certified  to,  recorded  and  mapped  as  required  by  law  in  other  cases,  the  appli- 
cant paying  all  legal  surveyors'  fees. 

Art.  3942.  Preference  rigrht  to  survey  and  patent.  Any  appli- 
cant for  a  homestead  donation,  after  having  settled  upon  the  public  land  he 
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claimB,  and  having  made  his  application  iii  writing  for  a  survey,  as  required 
by  the  provisions  of  this  chapter,  and  continuing  his  said  occupation,  shall 
have  a  preference  right  over  all  subsequent  location  or  settlements  to  have  the 
same  surveyed  for  a  period  of  twelve  months  from  the  date  of  his  applica- 
tion, and  to  secure  a  patent  for  the  same  under  the  provisions  of  this  chapter. 
[Act  Aug.  19,  1876;  15  Leg.  p.  197.] 

Art.  3943.  Field-notes  to  greneral  land  office  in  twelve  months. 
The  field-notes  of  every  survey  made  under  the  provisions  of  this  chapter, 
aft(T  being  duly  certified,  mapped  and  recorded,  shall  be  returned  to  and  filed 
in  the  general  land  office  within  twelve  months  after  the  date  of  the  survey 
aforesaid.     [Act  May  26,  1873;  13  Log.  p.  197.] 

Art.  3944.  Entitled  to  patent  after  three  years'  residence. 
Whenever  the  field-notes  of  a  homestead  donation  survey  shall  have  been 
returned  to  the  general  Innd  office,  according  to  the  provisions  of  the  pi*eced- 
ing  article,  and  when  proof  shuU  be  made  to  the  satisfaction  of  the  commis- 
sioner of  the  general  land  office  that  the  original  applicant  for  a  homestead 
donation  has  by  himself,  or  in  case  the  claim  has  been  transferred, that  he  and 
his  assignee  have  together  in  good  faith  resided  upon,  occupied  and  improved 
the  land  so  claimed  by  him  for  a  period  of  three  consecutive  years  from,  the 
date  of  the  application,  it  shall  be  the  duty  of  said  commissioner  to  issue  a 
patent  therefor  to  the  original  applicant  or  bis  assignee,  as  the  case  may  be, 
upon  payment  of  all  the  office  and  patent  fees.  ' 

Art.  3945.  Proof  shall  be  by  affidavit,  etc.  The  proof  required  in 
the  preceding  article  shall  be  l)y  an  affidavit  of  the  claimant  to  the  effect  that 
such  original  applicant  has  by  himself,  or  in  case  the  claim  has  been  trans- 
ferred, that  he  and  his  assignee  have  together  in  good  faith  resided  upon, 
occupied  and  improved  said  land  forlhree  consecutive  years  from  the  date  of 
his  application  for  a  homestead  donation ;  which  affidavit  shall  be  corroborated 
by  the  affidavit  of  two  disinterested  and  credible  citizens  of  the  county  or 
surveyor's  district  in  which  the  land  is  situated,  which  affidavits  shall  be  sub- 
scribed and  sworn  to  before  some  officer  authorized  to  administer  oaths,  who 
shall  certify  to  the  same  and  to  the  credibility  of  said  witnesses  under  his 
hand  and  the  seal  of  his  office.     [Act  Aug.  19,  1876;  15  Leg.  p.  197.] 

Art.  3946.  Patent  issues  to  the  heirs,  when.  When  the  original 
occupant  or  his  assignee  is  dead,  the  patent  shall  issue  to  his  heirs  on  applica- 
tion of  the  surviving  widow,  one  of  the  heirs  or  his  legal  representative. 
[Act  March  24,  1871;  12  Leg^  p.  16;  P.  D.  7053.] 

Art.  3947.  Tfo  assigrnment  valid,  unless  by  deed,  etc.  No  assign- 
ment of  the  homestead  donation  right  by  the  occupant  or  settler  before  the 
patent  has  been  obtained  shall  be  good  and  valid  in  law,  unless  the  same  be 
hy  deed  duly  authenticated  as  required  bv  law.  [Act  March  24,  1871;  12 
Leg.  p.  16;  P.  D.  7053.] 

Art.  3948.  Shall  forfeit  rigrht  and  title,  when.  Should  any  per- 
son claiming  a  homestead  donation  fail  to  make  the  written  application  as  pro- 
vided in  this  chapter,  or  should  he  fail  to  have  the  sui-vey  made  and  to  have 
the  field-notes  thereof  (duly  certified  to  and  recorded)  returned  to  and  filed 
in  the  general  land  oflSce  within  twelve  months  after  the  date  of  his  applica- 
tion, or  should  he  or  his  assignor  fail  to  make  satisfactoiy  proof  that  he  had 
resided  upon,  occupied  and  improved  the  land  claimed  by  him  for  thi-ee  years 
after  the  date  of  his  application,  as  provided  in  this  chapter,  he  shall  in  either 
event  forfeit  all  right  and  title  to  said  land  and  the  same  shall  become  subject 
to  entry  or  location  as  other  vacant  and  unappropriated  public  land. 
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Abt.  3948a.  Actaal  occupants  entitled  to  preference.  Any  per* 
son  who  has  occupied  and  is  now  occupying  any  portion  of  the  public  domain 
as  a  homestead  subject  to  such  occupancy  under  any  previous  or  existing 
laWy  who  may  wish  to  make  application  for  a  homestead,  shall  have  the  right 
to  make  such  application  in  accordance  with  the  provisions  of  existing  law,  at 
any  time  within  twelve  months  from  the  date  of  the  approval  of  this  act; 
provided^  that  such  occupants  shall  not  acquire  any  right  to  any  land  which 
has  been  prior  to  the  taking  effect  of  this  act,  filed  upon  or  surveyed  by  vir- 
tue of  a  genuine  and  valid  landcertificate.    .[Act  April  24;  July  24,  1879;  16 

Akt.  3949.    liand  certificate  may  be  applied,  etc.,  at  any  time. 

Any  person  who  shall  have  filed  his  application  for  a  homestead  donation,  ac- 
<X)rdiDg  to  the  provisions  of  tbis  chapter,  or  the  vendee  of  such  person,  shall 
have  the  right  and  privilege  at  any  time  to  locate  upon  his  said  claim  or  sur- 
vey any  genuine  and  unsatisfied  land  certificate,  which  shall  have  been  duly 
transferred  to  bim ;  and  after  returning  the  said  certificate  to  and  filing  it  in 
the  general  land  office,  he  shall  be  entitled  to  receive  a  patent  for  the  land  in 
tbe  same  manner  as  if  the  certificate  had  been  originally  located  upon  it;  pro^ 
videdj  that  the  field-notes  of  the  snrvey  shall  have  been  returned  to  the  gen- 
eral land  office  within  twelve  months, as  hereinbefore  provided, and  the  home- 
stead donation  claim  has  not  been  forfeited  under  the  preceding  article. 

Art.  3950.  Temporary  abandonment,  when  not  computed.  If 
any  person  shall  be  driven  from  the  land  claimed  or  occupied  by  him  as  a 
homestead  donation  by  hostile  Indians  or  other  public  enemies,  or  having 
reasonable  grounds  to  fear  violence  from  such  Indians  or  enemies  to  himself  or 
family,  shall  temporarily  abandon  his  said  land  and  shall  return  to  and  occupy 
the  same  as  soon  as  it  sbuU  appear  reasonably  safe  for  him  to  so  do,  he  shall 
not  forfeit  or  lose  any  right  by  reason  thereof;  and  proof  of  the  same  may 
be  made  by  the  affidavit  of  the  party  and  the  certificate  of  tbe  county  or  dis- 
trict surveyor.     [Act  March  13,  1875  ;  14  Leg.  S.  S.  p.  107.] 

Art.  3951.  Homestead  donations  on  titled  lands  proliibited. 
No  person  shall  settle  upon  or  occupy,  nor  shall  any  survey  be  made  or  pat- 
ented under  tbe  provisions  of  this  chapter  upon  any  land  titled  or  equitably 
owned  under  color  of  title  from  the  sovereignty  of  the  state,  evidence  of  the 
appropriation  of  which  is  on  the  county  records  or  in  the  general  land  office, 
or  when  the  appropriation  is  evidenced  by  the  occupation  of  the  owner  or  of 
aome  person  holding  for  him.     [Const.  Art.  4,  §  2.1 
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CH.  10.— PATENTS- 


Abt. 

3952. 

3952a. 

§1. 

§2. 

3953. 
3954. 

3955. 
3956. 
3957- 

3958. 

3959. 
3960. 

3961. 

3961a. 


3962a. 
§1. 


Bequisites  of  patent. 

Right  of  way  for  roads  reserved  in 

patented  lands. 
Damages  to  be  paid  wliere  more  than 

one  road  is  opened. 
When  patent  to  be  issued. 
When   to   be   referred    to   attorney- 
general. 
Map  of  county  to  be  flled. 
Patents  on  surveys  in  two  counties. 
Patents  on  more  than  two   surveys, 

when. 
In  case  of  conflict,  bow  patent  may 

issue. 
Shall  issue  patent  to  assignee,  when. 
Patent  may  issue  to  assignee  without 

transfer,  when. 
Patents   to    deceased    persons   shall 

inure,  to  whom. 
Pelican  island  not  subject  to  sale. 
In  what  order  patents  shall  issue. 

Fees  heretofore  due  for  patents,  pay- 
able when. 


Art. 
3962a. 

§2. 

§8. 

§4. 


3964. 

3964a. 

39645. 

3965. 


3966a. 
3967. 

3967a. 


Penalty  for  non-pa3nnent  added. 

Lieu  retained  to  secure  payment  of 
patent  fees,  etc. 

Suit  for  patent  fees,  etc.,  brought^ 
when  and  how. 

Patents  on  non-recommended  land 
certificates  prohibited. 

Certificates  not  presented  to  court  of 
claims  may  be  patented. 

Patents  and  surveys  issued  under 
special  laws  confirmed. 

Patents  to  lands  between  the  Bio 
Grande  and  Nueces  rivers  author- 
ized. 

Patent  may  be  cancelled  in  whole  or 
in  part  when  issued  by  mistalce. 

Where  partial  conflict  may  be  can- 
celled. 

Fees  refunded,  when. 

When  patent  may  be  delivered  to 
agent. 

Patents  suspended  for  want  of  reports, 
issued  when. 


Art.  3952.  Requisites  of  patent.  Every  patent  for  land  emanating 
from  tlie  state  shall  be  issued  iu  the  name  and  by  the  authority  of  the  state, 
under  the  seal  of  the  state,  and  under  the  seal  of  the  general  land  office,  and 
shall  be  signed  by  the  governor  and  countersigned  by  the  commissioner  of  the 
general  land  office;  and  before  the  deliveiy  thereof  to  the  party  emitled 
thereto  it  shall  be  registered  in  a  well-bound  book  kept  in  the  general  land 
oflSce  for  the  recording  of  patents.  [Act  May  12,  1846;  1  Leg.  p.  232; 
P.  D.  4279,  4281.] 

(1)  A  purchaser  is  charged  with  notice  of  all  facts  recited  in  the  patent  under  which  he 
claims  title.    Rennlcls  v.  Dawsoh,  65  T.  102. 

(2)  When  a  patent  is  issued  by  competent  authority,  although  in  the  preliminary  proceed- 
ings on  which  it  is  based  an  illegality  may  intervene,  it  cannot  be  attacked  for  such  llle^lity 
except  by  the  state,  or  by  some  one  having  color  of  title  in  the  land.  Bryan  v.  Shirley,  53  T. 
440;  citing  Melton  v.  Cobb,  21  T.  539;  Patrick  v.  Nance,  26  T.  300.  As  to  void  patents,  see 
Sherwood  V.  Fleming,  25  T.  Sup.  427;  Wright  v.  Hawkins,  28  T.  470;  Todd  v.  Fisher,  26  T. 
241;  Johnston  v.  Smith,  21  T.  728;  Howard  v.  Colquhoun,  28  T.  135;  Blythe  v.  Houston,  46 
T.  76;  Deen  v.  WUls,  21  T.  642;  Klmbro  v.  HamUton,  28  T.  560;  Babb  v.  CarroU,  21  T.  765. 

Art.  3952a.    Rigrht  of  way  for  roads  reserved  in  patented  lands* 

§  1.  From  and  after  the  passage  of  this  act,  whenever  any  school,  univer- 
sity or  asylum  land  or  any  land  belonging  to  the  state  shall  be  sold  or  pat- 
ented by  the  state  each  sale  or  sales  shall  be  made  and  patents  issued  subject 
to  the  right  of  the  state  or  county  to  public  roads  across  such  land  so  sold  or 
patented,  which  right  of  way  for  roads  whenever  they  may  be  laid  out  by 
proper  authority  iu  pursuance  of  law  is  hereby  reserved  through  and  across 
such  lands  without  cost  to  the  state  or  county  except  damages  done  to  im- 
provements on  such  lands.  [Act  Feb.  7;  May  7,  1884;  18  Leg.  S.  S. 
p.  65.] 

§  2.  Damages  to  be  Paid  Where  More  than  One  Road  is  Opened.  If 
more  than  one  road  is  laid  out  across  any  such  tract  of  land  then  the  county  is 
to  pay  to  the  owner  of  the  land,  for  all  roads  subsequently  opened  in  addition 
to  damages  to  improvements  what  the  land,  taken  for  roads,  costs  the  original 
purchaser. 

Art.  3953.  When  patent  to  be  issued.  Whenever  the  field-notes 
of  a  survey  and  the  land  certificate  by  virtue  of  which  the  same  was  made» 
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have  been  returned  to  and  filed  in  the  general  land  office  within  the  time  pre- 
scribed by  laWy  if  it  shall  appear  after  due  examination  that  such  survey  was 
coiTectly  and  legally  made  upon  vacant  and  unappropriated  land,  and  that  the 
land  certificate  is  genuine  and  unsatisfied,  and  it  shall  be  the  duty  of  the  com- 
raissioner  of  the  general  land  office  to  make  out  and  deliver  to  the  rightful 
owner  thereof,  lys  agent  or  legal  representative,  a  patent  for  the  land  de- 
scribed in  said  survey.  [Act  Jan.  29,  1840;  4  Cong.  p.  139;  P.  D. 
4286.] 

Art.  3954.  When  to  be  referred  to  attomey-greneral.  Should 
it  appear  to  the  commissioner  of  the  general  land  office,  from  the  records  of 
his  office  or  from  information  on  oath  given  him,  that  there  is  some  illegality 
in  the  claim,  be  shall,  if  he  deems  it  necessary,  refer  the  matter  to  the 
attorney-general,  whose  decision  in  writing  shall  be  sufficientauthority  for  him 
to  issue  or  withhold  the  patent  as  the  case  may  be. 

Art.  3955.  Map  of  county  to  be  filed.  No  patent  shall  be  issued 
upon  any  claim,  unless  a  map  of  the  county  in  which  the  same  is  situated  shall 
be  on  file  in  the  general  land  office.  [Act  Jan.  19,  1841 ;  5  Cong.  p.  64;  P. 
D.  4305.] 

Art.  3956.  Patents  on  surveys  in  two  counties.  The  commissioner 
of  the  general  land  office  is  hereby  authorized  and  required  to  issue  patents 
in  all  cases  upon  surveys  of  land  lying  in  two  or  more  counties  or  districts, 
where  no  confiict  between  such  surveys  and  others  exist,  and  to  which  there  is 
no  other  objection  than  that  of  a  division  in  said  surveys,  occasioned  by  a 
county  or  district  boundary  passing  through  thert ;  provided^  the  field-notes 
shall  have  been  recorded  in  the  office  in  the  county  or  district  surveyor  of 
both  counties  or  districts.  [Act  May  9,  1846;  1  Leg.  p.  188;  P.  D. 
4315.] 

Abt.  3957.  Patents  on  more  than  two  surveys,  when.  The  com- 
missioner of  the  general  land  office  is  hereby  authorized  and  required  to  issue 
patents  to  the  legal  owner  of  a  land  certificate  in  all  cases  where  the  same  has 
l>eeD  located  in  two  surveys,  and  where  the  same  is  bounded  by  other  surveys. 
[Act.  April  7,  1846;  1  Leg.  p.  52;  P.  D.  4314.] 

Abt.  3958.  In  case  of  conflict,  how  patent  may  issne.  In  cases 
^bere  conflicts  exist  between  surveys,  the  commissioner  of  the  general  land 
office  shall  be  authorized,  and  is  hereby  required  to  issue  patents  to  such  por- 
tions of  such  surveys  as  are  free  from  conflicts,  and  also  to  issue  a  certificate 
for  the  residue  in  each  case.  [Act  May  9,  1846;  1  Leg.  p.  188;  P.  D. 
4316.] 

Art.  3959.  Shall  issue  patent  to  assignee,  when.  The  commis- 
sioner of  the  general  land  office  is  hereby  required  to  issue  patents  to,  and  in 
the  name  of,  the  assignee  of  any  genuine  land  certificate  issued  in  conformity 
.  to  law,  upon  such  assignee  presenting  a  sufficient  and  properly  authenticated 
chain  of  transfer,  assigument,  or  obligation  for  title,  or  a  power  of  attorney 
showing  a  transfer  from  the  original  grantee  to  the  assignee.  [Act  May  12, 
1846;  1  Leg.  p.  264;  P.  D.  4294.] 

Art.  3960.  Same,  without  transfer,  when«  All  patents  may  issue 
in  the  name  of  the  assignee  when  the  certificate  was  granted  in  the  name  of 
the  assignee,  without  nn  exhibition  of  a  chain  of  transfers  as  prescribed  in  the 
preceding  article.     [Act.  Feb.  3,  1845;  8  Cong.  p.  99;  P.  D.  4292.1 

(1)  A  beadright  certiacate  was  issued  in  1S3S  to  the  father  of  plaintiff;  the  motnerdied  in 
18^;  in  ISol  the  father  transferred  his  interest  in  the  certiftcate  to  J.,  and  J.  made  a  simUar 
transfer  to  M. ;  in  1S55  a  duplicate  certificate,  the  original  havinfi^  been  lost,  was  issued  in  the 
name  of  the  father,  and  in  1860  the  land  was  patented  to  M.  as  his  assignee.  Up  to  the  issu- 
of  the  patent,  the  absence  of  the  defendant  from  the  state  would  prevent  the  ninning  of 
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the  statnte  of  limitations  against  him.  After  the  issuance  of  the  patent  the  statute  was  bob- 
I>encled  and  remained  suspended  until  Mai*ch  30,  1870.  From  1874  to  1879,  the  connty  ia 
which  the  land  lay  was  not  attached  for  judicial  purposes  to  any  organized  county.  Held, 
that  under  the  facts  of  this  case,  the  heirs  of  the  mother  were  not  es(opped  froni  asserting 
their  community  interest  in  the  laud.    Merrill  y.  Boberts,  64  T.  441. 

Art.  3961.    Patents  to  deceased  persons  shall  innre  to  whonu 

All  patents  which  have  beretofdre  l>eeii  issued  by  tbe  authorities  of  the  Be- 
public  or  State  of  Texas,  in  tbe  names  of  persons  deceased  at  the  time  of  issu- 
ing such  patents,  and  all  patents  for  lands  which  may  be  issued  hereafter  by 
authority  of  tbe  State  of  Texas,  in  the  names  of  persons  deceased  at  the  time 
at  which  said  patents  may  be  issued,  shall  be,  to  all  intents  and  pui*poses,  as 
valid  and  effectual  to  convey  and  secure  to  the  heirs  or  assignee  as  the  case 
may  be,  of  such  deceased  persons,  the  land  so  patented,  or  which  may  be  so 
patented  as  though  such  aeceased  persons  had  been  in  being  at  the  time  such 
patents  bear  date.     [Act  Dec.  24,  1851 ;  4  Leg,  p.  21 ;  P.  D.  4288a.] 


(VS  The  issuance  of  a  patent  to  those  designated  in  the  certificate  as  heirs  of  the  parties- 
entitled  to  the  land,  is  conclusive  as  to  the  question  of  their  heirship.  Burkett  v.  Scarbo- 
rough, 69  T.  495.  A  grant  to  two  persons,  heirs  of  J.  P.,  deceased,  it  appearing  from  the 
recitals  in  the  grant,  that  it  was  based  on  the  emigration  to  and  settlement  in  Texas  of  J.  P.^ 
vested  the  title  in  the  parties  named,  in  trust  for  the  benefit  of  all  his  heirs.  Delk  v.  Pan- 
ohard,  &4  T.  360. 

Art.  3961a.  Pellean  island  not  subject  to  sale.  Whereas,  by  an 
act  granting  Pelican  island,  in  Galveston  bay,  to  the  corporation  of  Oalvestoo, 
approved  February  2,  1856,  it  was  tbe  intention  of  the  legislature  in  making- 
said  grant  to  prevent  said  island  at  any  time  from  being  the  property  of  any 
person  or  corporation  other  than  that  of  Gralveston;  because  said  island 
formed  and  forms  the  chanhel  and  harbor  of  Galveston,  and  was,  and  is  essen- 
tial to  the  preservation  of  said  harbor;  and  whereas,  of  late  certain  persons 
having  obtained  judgment  against  the  city  of  Galveston  and  levied  on  said 
island  as  the  property  of  said  city ,  therefore  the  State  of  Texas  hereby  re- 
affiru^s  her  relinquishment  to  the  corporation  of  Galveston  city  of  all  her 
right,  title  and  interest  in  the  island  and  flats  known  as  Pelican,  situated  in 
Galveston  bay,  and  north  of  the  city  of  Galveston,  and  re-affirms  the  inten- 
tion of  the  Legislature,  in  making  this  grant  to  be  that  the  ownership  of  the 
same  shall  be  in  said  corpomtion  of  Galveston  oity;  and  that  said  propeity 
shall  not  be  subject  to  attachment,  execution  or  other  judicial  process  for  debt 
or  debts  of  said  city;  nor  shall  said  corporation  have  the  power  to  transfer 
the  title  to  the  same  to  any  person  or  corporation  whatever;  provided^  this 
act  of  the  state  shall  not  prejudice  the  rights  of  any  third  party,  and  no  im- 
provement shall  be  made  on  said  island,  or  connected  therewith,  that  will 
interfere  with  the  navigation  of  Galveston  bay.  [Joint  Besolution  March  8; 
July  24,  1879 ;  16  Leg.  p.  190.] 

Akt.  3962.  In  what  order  patents  shall  issne.  The  commissioner 
of  the  general  land  office  is  authorized  and  required  to  patent  surveys  in  the 
order  in  which  they  may  be  made  ready  for  patenting  without  regard  to  the 
order  of  filing  in  the  general  land  office  or  the  order  of  application ;  provided^ ' 
that  when  application  is  made  for  patent  on  any  claim  and  the  office  fees 
therefor  have  been  paid,  such  claim  shall  have  preference  over  claims  for 
which  no  application  has  been  made  ;  provided^  such  surveys  shall  have  been 
regularly  mapped,  or  there  be  sufficient  evidence  that  no  previous  survey  has 
been  legally  filed  in  the  land  office  covering  the  same  ground  as  represented 
on  the  maps  of  the  office.  [Amendment  July  8;  Oct.  8,  1879;  16  Leg.  S.  S. 
p.  23.] 

Art.  3962a,  §  1.  Fees  heretofore  due  for  patents,  payable  when» 
All  persons  and  corporations,  to  whom  patents  for  land  have  been  granted, 
and  who  have  not  paid  the  fees  thereon,  are  hereby  required  to  pay  the  same 
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to  the  proper  lawful  officer  within  sixty  days  after  the  passage  of  this  act. 
[Act  March  25,  1879;  16  Leg.  p.  61.] 

Art.  '3962a,  §  2.  Penalty  for  noiupayment  added.  If,  at  the  ex- 
piration of  the  sixty  days  from  and  after  the  passage  of  this  act,  any  pat- 
ents, uiK)n  which  any  fees  may  be  due  the  state,  remain  in  the  office  of  the 
commissioner  of  the  geneml  land  office,  it  shall  be  the  duty  of  the  said. com- 
missioner to  add  to  the  amount  of  said  fees  a  penalty  of  ten  per  centum  per 
month  for  the  whole  time  the  fees  on  said  patents  may  remain  unpaid,  and  to 
collect  the  fees  and  said  penalty  from  the  persons  or  corporations  to  whom 
said  patents  haye  been  granted;  and  said  commissioner  shall  have  no  authority 
to  deliver  any  person  or  corporation  any  patent  for  land,  certified  copy  thereof, 
field-notes  or  certificates  relative  thereto  until  the  whole  amount  of  the  fees 
and  penalty  have  been  fully  paid. 

Art.  3962a,  §  3.  Lien  retained  to  secure  payment  of  patent 
fees,  etc.  The  State  of  Texas  has,  and  shall  hereafter  have,  a  lien  upon  all 
the  land  conveyed  by  or  included  in  all  patents  to  lands  granted  by  said  state, 
for  the  amount  of  all  fees,  dues  and  demands  due,  or  to  become  due  to  the 
state  thereon,  together  with  all  penalties  prescribed  by  this  act,  and  said  land 
shall  be  subject  to  be  sold  in  satisfaction  of  said  lien. 

Art.  3962a,  §  4.  Snit  for  patent  fees,  etc.,  brougrht  when  and 
how.  It  is  hereby  made  the  duty  of  the  attorney-general  to  institute  suits 
in  the  district  court  of  Travis  county,  against  the  owners  and  grantees  of  all 
patents  to  land  upon  which  fees  may  be  past  due  six  months  at  the  institution 
of  said  suit.    And  it  shall  be  bis  duty  to  sue  for  all  fees  owing  thereon,  to- 

Srether  with  all  penalties  incurred  under  the  provisions  of  this  act,  and  the 
aws  of  this  state,  and  for  all  costs  of  suit,  and  for  foreclosure  of  the  lien  of 
the  state ;  provided^  no  penalties  shall  attach  until  the  commissioner  of  the 
general  land  office  shall  have  given  notice  sixty  days  to  the  person  entitled  to 
the  patent,  that  the  patent  has  issued,  such  notice  to  be  given  by  depositing 
the  same  in  the  postoffice,  postage 'paid,  and  directed  to  such  person,  when 
the  address  of  the  party  is  known  to  the  commissioner.  [Act  March  25, 
1879;  16  Leg.  p.  61.] 

Art.  3963.  Patents  on  non-recommended  certificates  prohib- 
ited. The  commissioner  of  the  general  land  office  is  hereby  prohibited  from 
issuing  a  patent  upon  any  survey  that  shall  have  been  made,  by  authority  of 
a  certi6cate  issued  prior  to  March  16,  1840,  and  has  not  been  returned  as 
genuine  and  legalby  the  commissioners  appointed  by  the  Act  of  January  29, 
1840,  or  by  authority  of  a  warrant  issued  for  military  services,  unless  the 
same  shall  have  been  presented  to  and  approved  by  the  secretary  of  war,  the 
adjutant-general  or  the  commissioner  of  the  court  of  claims,  as  heretofore 
prescribed  bylaw,  [or]  unless  said  certificate  or  warrant  shall  have  been  issued 
by  authority  of  a  special  act  of  the  legislature ;  and  any  patent  issued  con- 
trary to  the  provisions  of  this  aiiicle  shall  be  null  and  void,  unless  the  person 
claiming  such  patent  shall  produce  to  the  commissioner  of  the  general  land 
office  the.  judgment  or  decree  of  a  district  court  of  the  Republic  or  State  of 
Texas,  from  which  no  appeal  was  taken  within  the  time  prescribed  by  law, 
that  he  is  justlv  entitled  to  the  amount  of  land  under  the  constitution  and 
laws.      [Act  Jan.  29,  1845;  4  Cong.  p.  139;  P.  D.  4288.] 

Art.  3964.  Certificates  not  presented  to  court  of  claims  maybe 
patented.  All  genuine  headright  certificates,  or  genuine  Toby  or  Bryan 
scrip,  and  all  genuine  certificates  of  any  district  or  supreme  court  of  this 
state  establishing  headrights  that  have  been  legally  issued  and  properly  re- 
ported to  the  proper  officers,  that  have  not  been  presented  to  the  court  of 
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claims  within  the  time  prescribed  by  law,  shall  be  recognized  and  patented  the 
same  as  though  they  had  been  presented  and  approved  by  the  commissioner  of 
claims.  The  commissioner  of  the  general  land  office  may  ali^o  patent  in  the 
same  manner  all  certificates  or  warrants  issued  by  the  commissioner  of  claims 
or  comptroller^  acting  commissioner  of  claims,  but  should  any  fraudulent  cer- 
tificate for  land,  by  accident,  inadveilence  or  design,  be  perfected  into  a 
patent  under  this  article,  said  patent  shall  be  void  and  no  title  shall  vest. 
[Act  Dec.  15,  1859;  8  Leg.  p.  10;  P.  D.  1148.] 

Art.  3964a.  Patents  and  surveys  issued  under  special  laws,  con- 
firmed. All  surveys  and  patents  by  virtue  of  headright  or  bounty  warrants 
issued  under  special  laws  enacted  after  March  the  Slst,  1870,  and  prior  to  April 
the  11th,  1876,  to  which  there  is  no  valid  legal  objection  other  than  that  such 
special  laws  are  supposed  to  be  in  conflict  with  the  constitution  then  in  force,  are 
hereby  validated  and  confirmed  and  declared  to  be  as  "binding  upon  the  state 
as  they  otherwise  would  be  if  such  special  laws  had  been  permitted  by  the 
constitution ;  provided  that,  if  such  headright  or  bounty  certifio4ites  have  been 
forfeited  under  existing  laws  by  location  and  survey  on  appropriated  laud, 
thi»  act  shall  not  be  construed  to  revive  the  same;  provided  further j  this  act 
shall  only  apply  to  soldiers  and  heirs  and  actual  settlers  of  Texas,  and  their 
vendees,  to  whom  lands  have  been  granted.  [Act  March  31;  July  13,  1883; 
18Leg.  p.  38.] 

Art.  39646.  Patents  to  lands  between  tiie  Rio  Grande  and  Il^ueces 
rivers  authorized.  Whereas,  many  suits  to  confirm  land  titles  for  land  be- 
tween the  Nueces  and  Eio  Grande  rivers  were  brought  within  three  years  from 
and  after  the  passage  of  the  act  of  February  11,  1860,  and  in  compliance 
with  the  terms  thereof,  but,  owing  to  the  war  and  other  causes,  where  not 
finally  adjudicated  until  after  such  three  years  had  expired ;  and,  whereas,  the 
commissioner  of  the  general  land  office  has  refused  to  issue  patents  for  titles 
not  confirmed  within  such  three  year^;  and,  whereas,  it  is  just  and  equitable 
that  parties  who,  in  good  faith  and  diligence,  have  attempted  to  comply  with 
the  terms  of  said  act,  should  receive  the  full  benefit  thereof;  therefore,  the 
commissioner  of  the  general  land  office  is  hereby  authorized  and  required  to 
issue  patents  to  all  lands  between  said  rivers,  when  suits  to  establish  same  un- 
der said  act  have  been  commenced  within  three  years  from  the  passage  of 
same,  and  when  the  proper  district  court  has  finally  confirmed  such  titles. 
[Act  April  4;  July  1,  1881 ;  17  Leg.  p,  105.] 

Abt.  3965.  Patent  may  be  cancelled  where  issned  by  mistake. 
Where  a  patent  to  land  has  been  or  may  hereafter  through  mistake  be  issued 
upon  any  valid  claim  for  land  which  is  afterward  found  to  be  in  conflict  with 
any  older  title,  it  shall  be  competent  for  the  owner  of  such  patent,  or  any  part 
of  the  land  embraced  therein,  and  within  such  conflict,  to  return  the  same  to 
the  commissioner  of  the  general  land  office  for  cancellation,  or  id  case  the 
owner  of  such  land  in  conflict  can  not  obtain  the  patent,  then  he  shall  re- 
turn instead  thereof  legal  evidence  of  his  title  to  such  patent  or  part  thereof, 
and  in  either  case  he  shall  make  and  file  with  the  said  commissioner  an  affida- 
vit in  writing  that  he  is  still  the  owner  of  the  same,  and  has  not  sold  or  trans- 
ferred it;  and  should  it  appear  from  the  records  of  the  general  land  office,  or 
from  a  duly  certified  copy  of  a  judgment  of  any  court  of  competent  jurisdic- 
tion before  which  the  title  to  such  land  may  have  been  adjudicated,  that  such 
conflict  really  exists,  it  shall  be  lawful  for  him  to  cancel  the  patent  or  such 
part  thereof  as  shall  appear  to  belong  to  the  party  so  applying,  and  deliver  a 
new  certificate  or  other  evidence  of  claim  upon  which  it  is  issued  to  the  owner 
for  re-location.     [Act  March  10,  1875;  14  Leg.  S.  S.  p.  76.] 
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Art.  3966.  When  partial  conflict  may  be  cancelled*  In  cases 
where  there  is  only  a  partial  conflict  the  commissioner  of  the  general  land 
office  may,  under  like  circumstances  and  in  like  manner  as  is  provided  for  in 
the  preceding  article,  cancel  any  patent  presented  to  him,  and  issue  a  patent 
to  the  applicant  for  such  portion  of  the  land  covered  by  his  patent  as  may 
not  bo  in  conflict  with  the  older -title,  where  from  the  field-notes  the  same 
may  be  done,  and  also  issue  to  such  applicant  a  certificate  for  the  unlocated 
balance.     [Act  Feb.  3,  1874;  14  Leg.  p.  114;  P.  D.  4302.] 

Art.  3966a.  Fees  refunded  where  patent  cannot  be  issued. 
Whereas  it  appears  that  sundry  payments  have  been  made  into  the  state  treas- 
ury on  public  domain,  and  other  classes  of  lands,  for  which,  because  of  con- 
flicts, erroneous  surveys  and  other  causes,  the  commissioner  of  the  general 
land  ofSce  cannot  issue  patents,  and  the  parties  cannot  receive  proper  consid- 
eration for  such  payments, and  will  lose  their  moneys;  therefore, upon  proper 
proof  being  made  to  the  comptroller  that  deposits  have  been  made  to  any 
special  funds  of  moneys  paid  by  parties  for  which  deposits  and  payments,  no 
patents  for  lands  can  be  issued  for  which  such  payment  m^y  have  been  or 
may  hereafter  be  made,  the  comptroller  is  authorized  to  issue  his  warrant  in 
favor  of  such  parties,  for  such  amount,  as  may  be  found  to  be  due;  provided^ 
that  this  act  shall  not  apply  to  surveys,  the  errors  in  which  may  be  corrected. 
[Act  April  14,  1883;  18  Leg.  p.  113.] 

(1)  By  the  Act  of  March  25, 1S81,  17  Lee.  p.  59,  the  commissioner  of  the  general  land 
office  was  authorized  to  refand  moneys  paidinto  the  general  land  office  to  any  party  claiming 
to  have  made  payments  under  the  acts  relating  to  the  location,  sale  and  settlement  of  the 
Mississippi  and  Pacific  RaUroad  Beserve,  and  who  failed  to  receive  patents  to  the  land  on 
account  of  the  same  hemg  covered  by  a  previous  grant. 

Abt.  3967.  When  patent  ipay  be  delivered  to  agent.  No  patent 
shall  be  delivered  in  any  case  to  an  agent  or  legal  representative  until  he  shall 
have  filed  written  authority  from  the  owner. 

Abt.  3967a.  Patents  suspended  for  want  of  reports,  issued 
when.  The  commissioner  of  the  general  land  ofSce  is  hei*eby  authorized 
and  required  to  issue  patents  to  lands  that  have  heretofore  been  surveyed  and 
returned  to  the  general  land  office  and  have  been  suspended  because  the  clerks 
of  the  county  courts  have  failed  to  make  reports  as  required  by  law,  when 
said  commissioner  is  satisfied  from  evidence  in  his  office  that  such  patents 
should  issue.     [Act  April  12,  1883;  18  Leg  p.  82.] 

345 


Digitized  by 


GoogI( 


T.  79,  Ch.  11.]       THE  FUBUC  UkNDS — LAKD  BE8BBVATION8. 


3968,  3968a. 


CH.  11.— LAND    RESERVATIONS. 
[See  TiUe  84,  PnbUc  Free  Sekool  l4Ui4g«] 


Abt. 
3968. 


I   2. 
§   3. 


liisBissippl  and  Pacific  railroad 
reserve  opened,  when. 
SMSa,  §   1.  Beservation  of  public  lands  for 
the  purpose  of  building  a  state 
capitoL 
Board  constituted,  how;  contract 

for  survey  made,  how. 
Advertisement    for    bids,    how 
made. 
§   4.  Bids  mav  be  rejected,  when. 
S   6.  Detaiis  from  frontier  battalion  to 
protect  surveyors. 
Contract,  how  made;  contractor 

to  enter  into  bond. 
Field -notes  and  maps  recorded; 
returned  to  general  land  office, 
etc. 
Comers  and  lines  marked  and  es- 
tablished, how. 
Commissioner  to  supervise  work; 
duties;  compensation. 
{ 10.  Sales  of  land,  when   and  how 

made. 
€  11.  Unsurveyed     lands     withdrawn 
from  reservation,  when. 


§   6. 
§    7. 


Abt. 

3968a,  §  12.  Maps  and  abstracts  of  surveys, 

how    made,    and     deposited 

where. 
f  13.  Location  of  lands  by  contractor 

and  others  prohibited,  etc. 
f  14.  Lands  may  be  selected  outside  of 

the  reservation,  when. 
§  16.  Appropriations  to  be  paid  out  of 

proceeds  of  land  sales. 
S  16.  Proceeds  of  sale  except,  etc.,  ptid 

into  treasury. 
§  17.  Half  proceeds  of  certain  sales, 

deposited  to  the  credit  of  com- 
mon school  fund. 
39686,  §    1.  Titles  to  patented  lands  witbio 

reservations  confirmed. 
§    2.  Exceptions  and  limitations. 

3969.  Lapsed     reservations     reserved 

from  location,  except,  etc. 

3970.  Forfeiture   to  be  judicially  dis- 

closed ;  settler  to  pay  certain  fees. 
3970a.  Railroad  companies  may  surren- 

der rights  to  reservations. 

3971.  Indian  reservations  appropriated 

to  sch'ool  fund. 

3972.  Repealiofip  certain  articles  of  the 

Revised  Statutes. 


Abt.  3968.    M.  and  P.  B.  B.  reserTation,  when  opened,  etc    The 

Mississippi  and  Pacific  railroad  reservation,  created  by  the  act  of  December  iU 
1853,  the  boundaries  of  which  are  defined  in  said  act  and  in  the  act  of  Decem- 
ber 21,  1857,  shall  be  considered  as  opened  up  and  made  subject  to  location, 
sale  and  settlement,  on  and  after  the  first  day  of  January,  1857.  [Act 
August  26,  1856;  6  Leg.  S.  S.  p.  56 ;  Dec.  21,  1857;  7  Leg.  p.  80;  Dec.  21, 
1853;  4  Leg.  S.  S.  p.  7;  P.  D.  5038-9.] 

(1)  The  Act  of  December  21, 1853,  referred  to  in  Art.  3968  did  not  affect  any  right  of  loca- 
tion, or  of  entry,  pre-emption  right  or  survey  theretofore  acquired  in  the  district  of  country 
reserved  and  set  apart  for  the  use  of  said  road.  A  location  and  survey  was  made  within  the 
reservation  November  29, 1853.  The  field  notes  not  having  been  returned  to  the  land  office 
within  twelve  months  after  the  survey  was  made,  a  relocaUon  of  the  same  certificate  on  the 
same  lands  was  made  January  27, 1855;  held,  that  under  the  fifth  section  of  the  Act  of  Feb- 
ruary 10,  1852,  P.  D.  4556,  permitting  a  relocation,  the  holder  of  said  certificate  aoouired  the 
superior  title  to  the  lands  embraced  within  his  original  location  and  survey.  Tuclcer  v. 
Murphy,  66  T.  355. 

(2)  The  alternate  sections  of  lands  reserved  for  the  use  of  the  state  by  the  Act  of  Feb.  4, 
1866,  incorporating  the  Memphis,  El  Paso  &  Pacific  Bailway  Company,  when  surveyed,  etc., 
were  not  subject  to  location.    Keuchler  v.  Wright,  40  T.  600. 

Art.  3968a,  §  1.  Beservation  of  public  lands  for  the  purpose 
of  buildingr  a  state  capitol,  etc.  The  vacant  and  aoappropriated  public 
domain  embraced  in  the  following  boundai*ies  is  hereby  appropriated  and  set 
:ipai*t  for  the  purpose  of  erecting  a  new  state  capitol  at  the  seat  of  government 
of  Texas,  and  other  necessary  buildings,  viz:  In  the  counties  of  Deaf  Smith, 
Parmer,  Castro, 'Lamb,  Bailey,  Hockley,  Dallam,  Hartley,  Cochran  and  Old- 
ham.    [Act  Feb.  20,  1879;  16  Leg.  p.  9.] 

Art.  3968a,  §  2.  Board  constituted,  how;  contract  for  survey, 
made  hoTV.  The  governor,  comptroller,  treasurer  of  the  state,  attorney- 
general  and  commissioner  of  the  general  land  office,  are  hereby  constituted  a 
board  to  contract  with  some  suitable  pevson  or  persons  to  eub-divide  by  sur- 
veys said  land  in  league  tracts  where  practicable.  The  contract  shall  be  let  to 
the  lowest  and  best  responsible  bidder,  after  advertisement  in  one  newspaper 
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published  in  each  of  the  cities  of  Cktlveston,  Dallas,  San  Antonio  and  Jeffer- 
son, for  four  successive  weeks,  for  sealed  proposals.  All  bids  shall  be  filed 
in  the  office  of  the  comptroller  of  the  state,  and  shall  be  by  him  safely  kept 
until  the  time  designated  in  the  advertisement  for  opening  sealed  bids  and 
awarding  said  contract. 

Abt.  3968a,  §  3.  Advertisement  for  bids,  how  made.  The  ad- 
vertisement for  bids  shall  require  the  bids  to  specify  at  what  price  the  work 
of  surveying  will  be  done,  if  all  expenses  in  performing  the  work  are  at  the 
exclusive  charge  of  the  contractor;  and  it  shall  also  require  the  bidder  to  spec- 
ify at  what  rate  per  mile  for  actual  surveying  he  will  furnish  two  surveyors, 
to  be  approved  by  the  board,  to  perform  the  work  within  a  time  to  be  spec- 
ified in  the  advertisement,  the  state  to  f  uvnish  all  assistants  and  chain-carriers^ 
and  defray  all  expenses  if  the  contract  be  awarded  to  pay  for  the  surveying  by 
the  mile. 

Abt.  3968a,  §  4.  Bids  may  be  rejected,  when.  Said  board  shall 
have  power  to  reject  any  and  all  bids  without  assigning  cause,  if  they  shall  be 
satisfied  that  the  work  can  be  done  as  well  at  less  expense  by  reliable  survey- 
ors, surveying  at  a  specific  sum  per  mile,  on  private  contract,  or  from  any 
other  cause  deemed  sufficient,  in  which  event  the  board  shall  proceed  to  make 
said  contract  in  disregard  of  bids. 

Abt.  3968a,  §  5.  Details  from  frontier  battalion  to  protect  siu> 
veyors.  Such  an  amount  of  force  in  service  for  frontier  protection,  if  any, 
as  can  consistently  with  the  interest  of  the  service  be  spared,  may  be  detailed 
by  order  of  the  gbvemor,  to  protect  the  surveyors  and  assist  in  the  work  of 
surveying,  if  the  contract  be  awarded  to  a  surveyor  or  surveyors,  on  a  con- 
tract to  survey  for  a  specified  sura  per  mile. 

Abt.  3968a,  §  6.  Gontract,  how  made;  oontraetor  to  enter  inta 
bond«  The  contract  or  contracts  shall  be  in  writing,  and  the  pei*son  or  per- 
sons executing  the  same  shall  enter  into  such  bond  with  sureties  as  said  board 
shall  prescribe,  to  be  not  less  than  double  the  amount  of  the  bid,  for  the 
faithful  performance  of  said  contract  under  the  provisions  of  this  act.  The 
original  bond  shall  be  deposited  with  the  secretary  of  state. 

Art.  3968a,  §  7.  Field-notes  and  maps  recorded;  returned  to 
general  land  office,  etc.  The  field-notes  and  maps  of  the  surveys  shall 
be  recorded  in  a  well  bound  book  or  books  by  the  contracting  surveyor,  the 
original  of  which  shall  be  returned  under  oath  to  the  general  land  office  and 
shall  constitute  an  archive  therein,  and  the  said  contractor  or  contractors  shall 
furnish  each  district  suiTeyor  in  whose  district  lands  are  surveyed,  a  copy  of 
the  field-notes  and  maps  of  surveys  made  in  his  district,  also  recorded  in  a 
well  bound  book  which  shall  constitute  a  record  in  hia  office. 

Art.  3968a,  §  8.  Comers  and  lines  marked  and  established^ 
how.  In  all  cases  two  cornel's  shall  be  marked  and  established  on  the  ground 
for  each  survey,  the  lines  between  which,  if  in  timber,  shall  be  distinctly 
marked,  and  the  exterior  corners  of  the  reservation  herein  made  shall  be 
marked  with  a  monument  of  the  most  durable  material  accessible,  to  be  at 
least  six  feet  high. 

Art.  3968a,  §  9.  Commissioner  to  supervise  work ;  duties;  com- 
pensation. The  governor  shall  appoint  a  commissioner  who  shall  supervise 
the  action  of  the  surveyors  in  their  work,  and  who  shall  have  the  power  to 
prevent  the  surveying  of  any  lands  not  deemed  valuable  for  grazing  or  ag- 
ricultural purposes.  Said  commissioner  shall  receive  one  hundred  and  fifty 
dollars  per  month  while  engaged  in  the  discharge  of  his  duties,  not  exceedmg 
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twelve  months,  and  shall  report  under  oath  to  the  board  in  writing,  the  char- 
acter of  the  soil,  the  topography  of  the  land  and  the  water  on  each  survey, 
or  the  distance  of  the  water  nearest  thereto,  and  the  adaptation  of  the  same  for 
grazing  or  agricultural  purposes,  with  such  other  facts  as  may  aid  in  deter- 
mining the  value  of  the  survey,  which  report  shall  be  filed  in  the  general  land 
^office. 

Art.  3968a,  §  10.  Sales  of  land^  when  and  how  made.  It  shall 
be  the  duty  of  the  board  to  advertise  said  lands  from  time  to  time  for  sale 
Hnd  sell  the  same  for  cash,  or  one-fourth  cash,  and  the  rest  in  equal  pay- 
ments of  not  exceeding  one,  two  and  three  years,  in  such  size  tracts  as  vvil! 
enable  them  to  realize  for  the  whole  reseiTation  the  best  price  possible,  said 
sales  to  be  made  for  not  less  than  fifty  cents  per  acre.  The  comptroller  shall, 
on  payment  of  purchase  money,  give  to  the  purchaser  his  receipt,  under  tbe 
seal  of  his  office,  describing  the  land  sold,  and  upon  the  presentation  of  tbe 
49ame  to  the  commissioner  of  the  general  land  office,  it  shall  be  his  duty  to 
issue  to  the  purchaser,  his  heirs  or  assigns,  a  patent  thereto ;  provided^  hoio- 
ever^  that  nothing  in  this  act  contained  shall  be  so  construed  as  to  authorize 
the  sale  of  any  lands  under  the  provisions  of  this  act  until  after  the  expiration 
of  six  months  after  the  passage  of  this  act,  except  so  much  thereof,  not  ex- 
ceeding fifty  thousand  acres,  as  may  be  necessary  to  pay  the  appropriations 
herein  made. 

Art.  3968a,  §  11.  Unsnrveyed  lands  withdrawn  from  reserva- 
tton,  when.  Should  any  unsui'veyed  lands  remain  in  the  bounds  of  said 
i-eservation,  after  surveying  three  million  and  fifty  thousand  acres,  the  said 
xmsurveyed  lands  shall  cease  to  be  subject  to  any  of  the  provisions  of 
this  act. 

Aet.  3968a,  §  12.  Maps  and  abstracts  of  surveys^  how  made, 
and  deposited  where.  Said  board  shall  direct  the  time  and  manner  iu 
which  all  maps  and  abstracts  of  surveys  made  by  contractors  under  this  act 
shall  be  made,  one  copy  of  which  shall  be  deposited  in  the  general  land  office 
and  another  at  the  comptroller's  office. 

Art.  3968a,  §  13.  liocation  of  lands  by  contractors  and  ofliers 
prohibited^  etc.  Neither  the  contractor,  surveyor,  commissioner,  em- 
ployes and  attaches  of  said  parties  shall  have  the  right,  either  directly  or  in- 
directly, to  file  upon  or  locate  any  land  for  themselves  or  other  person  during 
the  time  they  are  employed  by  the  state ; "  and  any  such  contractor,  surveyor, 
commissioner,  attache  or  employ^,  who  shall  violate  the  provisions  of  this 
section  Aall  be  deemed  guilty  of  a  felony,  and  upon  conviction  thereof  before 
the  district  court  of  Travis  county,  to  which  jurisdiction  is  here  given,  shall, 
on  conviction,  be  confined  at  hard  labor  in  the  penitentiary  for  not  less  than 
one  nor  more  than  five  years. 

Art.  3968a,  §  14.  Lands  may  be  selected  ontside  of  the  reser- 
Tation,  w^hen.  Should  said  commissioner  and  surveyors  .be  unable  to  find 
within  the  bounds  of  the  reservation  made  by  this  act,  the  requisite  quantity 
of  land  suitable  for  grazing  or  agriculture,  the  same  may  be  selected  else- 
where from  the  unappropriated  public  domain. 

Art.  3968a,  §  15.  Appropriations  to  be  paid  out  of  proceeds  of 
land  sales.  No  money  shall  be  drawn  out  of  the  state  treasury  to  cany 
out  the  provisions  of  this  act  until  it  is  placed  there  from  the  sale  of  the  laud, 
and  all  contracts  shall  so  specify.  Out  of  proceeds  of  first  sales  the  sum  of 
twelve  thousand  dollars  is  hereby  appiopriated,  or  so  much  thereof  as  may  be 
needed  to  carry  out  the  provisions  of  this  act. 
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Art.  3968a,  §  16.  Proceeds  of  salet  except,  etc,  paid  into  treas- 
ury. All  moaeys  resulting  from  the  sale  of  said  lands,  over  and  above  the 
amount  necessary  to  defray  the  expenses  of  executing  this  act,  shall  be  paid 
into  the  state  treasury  and  there  kept  as  a  special  fund  to  cai*ry  out  the  pro- 
visions of  the  constitution  to  erect  a  new  state  capitol,  and  other  necessary 
public  buildings,  at  the  seat  of  government. 

Art.  8968a,  §  17.  Half  proceeds  of  sale  of  50,000  acres  depos- 
ited to  credit  of  common  school  fund,  when.  One-half  of  the 
amount  realized  from  the  sale  of  the  first  fifty  thousand  acres  of  land  sold 
under  this  act,  shall  be  deposited  in  the  treasury  of  the  state  to  the  credit  of 
the  common  school  fund. 

(1)  The  Act  of  April  18, 1S79, 16  Leg.  p.  Ill,  proylding  for  building  a  new  state  capitol, 
directs  that  an  estimate  of  the  real  value  of  the  lands  so  set  aside  for  the  erection  of  a  new 
state  capitol  shall  be  made  by  the  governor,  comptroller  and  secretary  of  state,  and  be 
entered  of  record  in  the  office  of  the  secretary  of  state  and  be  signea  by  them.  The  act 
directs  an  advertisement  to  be  made  for  plans  and  speciflcations  of  the  new  capitol;  the  cost 
of  which  must  not  exceed  the  estimated  value  of  the  land  as  above  stated.  The  capitol  com- 
missioners are  authorized  to  contract  for  the  building  of  the  new  capitol  for  the  public 
domain,  or  a  part  thereof  so  set  aside.  The  act  provides  that  should  the  contract  be  made  to 
construct  the  new  state  capitol  for  the  land  hereby  appropriated,  titles  to  the  same  shall  be 
made  to  the  contractor  by  the  commissioner  of  the  general  land  office  on  the  certificate  of 
the  building  commissioners  to  be  countersigned  and  approved  by  the  comptroller,  as  the 
work  progresses,  as  may  be  provided  for  in  the  contract. 

Art.  39685,  §  1.    Titles  to  patented  land  within  reservations^ 

eonflbmied.  The  titles  to  all  lands  already  patented  by  virtue  of  any  gen- 
nine  land  certificate  or  other  legal  evidence  of  claim  to  land  be  and  the  same 
are  hereby  validated,  notwithstanding  the  existence  of  any  reservation  at  the 
time  the  same  were  either  located  or  patented.  [Act  July  5,  1879;  16  Leg. 
S.  S.  p.  20.] 

Abt.  39685,  §  2.  Exceptions  and  limitations.  There  is  reserved 
and  excepted  from  the  operation  of  this  law  all  conflicting  vested  rights  that 
have  accrued  before  the  passage  of  this  law ;  provided^  that  this  act  shall  not 
apply  to  reservations  which  under  the  constitution  or  existing  laws  of  this  state 
revert  to  the  state  for  public  free  schools  upon  forfeiture  of  grants  or  failure  of 
the  conditions  of  the  reservation ,  nor  to  locations  or  patents  made  or  issued 
upon  alternate  sections  surveyed  for  the  state  within  the  said  reservation. 

Abt.  3969.  Lapsed  reservations  reserved  from  location^  etc» 
All  reservations  of  the  public  domain  for  the  benefit  of  any  railroad  or  rail- 
road company  heretofore  made  by  law,  and  the  right  to  which  reservation  has 
lapsed  since  January  1,  1872,  or  may  hereafter  lapse  are  hereby  declared  then 
to  have  been  severed  from  the  mass  of  the  public  domain;  and  in  event  of 
forfeiture  to  the  state,  are  expressly  reserved  from  location  except  by  actual 
settlers  under  chapters  eight  and  nine,  Title  LXXIX  Revised  Civil  Statutes. 
[Amendment  March  31 ;  June  30,  1885;  19  Leg.  p.  104.] 

(1)  The  Original  Article  reads  as  follows: 

Art.  B969.  Lapsed  reserratlons  reserred  from  location,  etc.  All  reservations  of  the 
public  domain  for  the  benefit  of  any  railroad  or  railroad  company  heretofore  made  by  law, 
and  the  right  to  which  reservation  has  lapsed  since  January  1 ,  1S72,  or  may  hereafter  lapse, 
are  hereby  declared  then  to  have  t>een  severed  from  the  mass  of  the  public  domain,  and  in  the 
event  of  forfeiture  to  the  state  are  expressly  reserved  from  location,  except  the  three  miUion 
acres  of  land  reserved  for  constructing  a  new  state  capitol  and  other  public  buildings,  and  to 
actual  settlers  under  the  laws,  and  whenevej*  a  pre-emption  or  homestead  donation  survey  of 
one  hundred  and  sixty  acres  or  of  eighty  acres  shall  be  made  for  any  settler,  a  like  quantity 
9ha11  be  made  adjoining  said  pre-emption  survey  for  the  public  free  school  fund.  [Act  Aug. 
17, 1876;  15  Leg.  p.  ICS.] 

Abt.  3970.  Forfeiture  to  be  judicially  declared.  The  settler  hav- 
ing the  Burvey  made  under  the  provisions  of  the  preceding  article  shall  pay  to 
the  surveyor  the  fees  for  both  the  pre-emption  survey  and  the  one  for  the 
school  fund,  and  also  the  fees  for  recording  the  field-notes  of  both  surveys, 
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and  said  field-notes  shall  be  returned  to  the  general  land  office  together;  jpro- 
vided^  that  no  right  of  any  such  railroad  company  to  such  resenration  shall 
be  in  any  manner  impaired  until  a  forfeiture  has  been  judicially  declared 
thereon.     [Act.  Aug.  17,  1876  ;  15  Leg.  p.  168.] 

Art.  3970a.  Railroad  companies  may  snrrender  rights  to  res- 
ervationSy  etc.  Any  railroad  company  in  whose  favor  a  reservation  from 
the  public  domain  of  the  state  may  heretofore  have  been  created  by  any  law 
of  the  state,  general  or  special,  tnay  surrender  its  exclusive  right  to  further 
locate  lands  within  said  reservation ;  and  whenever  any  such  railroad  company 
shall  file  in  the  office  of  the  secretary  of  the  state  within  ninety  days  from  the 
passage  of  this  act,  an  instrument  in  writing,  to  be  approved  as  to  form  by 
the  attorney-general,  relinquishing  or  surrendering  its  claim  to  any  such  res- 
ervation as  aforesaid,  said  relinquishment  or  surrender  shall,  upon  the  pay- 
ment of  all  the  costs  of  suit,  if  any  has  been  instituted,  be  accepted  by  the 
state,  instead  of  a  judicial  forfeiture  of  such  company's  claim  to  such  reserva- 
tion; such  relinquishment  or  surrender  shall  be  deemed  and  held  a  satisfaction 
and  settlement  of  said  suit ;  and  it  is  hereby  specially  provided  that  the  lands 
that  may  be  relinquished  under  the  provisions  of  this  act  shall  be  subject  to 
location  only  under  the  provisions  of  the  act  reserving  from  location  lands 
forfeited  to  the  state,  approved  August  17,  1876;  provided^  that  nothing 
herein  contained  shall  be  so  construed  as  to  prevent  any  railroad  company 
which  may  make  any  such  surrenderor  relinquishment,  as  hereinbefore  pro- 
vided for,  from  thereafter  proceeding  with  the  construction  of  its  road  in 
accordance  with  the  requirements  of  its  charter;  and  all  the  laws  of  this  state 
regulating  such  railroads,  and  acquiring  from  the  state  so  much  land  per  mile 
of  constructed  road,  as  all  other  railroad  companies  can  or  may  acquire  for 
constructing  railroads  under  the  general  laws  then  in  force,  not  to  exceed  six- 
teen sections  of  land  per  mile;  and  any  action  taken  by  any  railroad  company, 
under  the  provisions  of  this  act,  shall  be  considered  and  held  to  be  a  complete 
acceptance  of  all  the  provisions  of  the  constitution  applicable  to  railroads  and 
of  the  laws  of  this  state  regulating  railroads.  [Act  April  29;  July  24,  1879; 
16  Leg.  p.  175.] 

Art.  3971.  Indian  reservations  appropriated  to  school  fond*  etc 
So  much  of  the'seventeen  leagues  of  land  known  as  the  Indian  reservations, 
which  were  set  apart  and  appropriated  by  the  act  of  January  25,  1875,  one- 
half  to  the  school  fund  and  the  remaining  half  for  settlement,  and  which 
have  not  been  settled  upon  and  appropriated  under  the  provisions  of  said  act, 
shall  be  and  the  same  is  herebj'  set  apart  and  appropriated  to  the  common  free 
school  fund  of  this  state,  and  the  same  shall  be  subject  to  the  general  laws 
applicable  to  and  regulating  the  management  and  disposal  of  the  other  school 
lands  belonging  to  the  permanent  school  fund.  [Amendment  March  11;  July 
1,  1881;  17Leg.  p.  27.] 

n)  The  Ori^nal  Article  reads  as  fonows : 

Art.  8971 .  Indian  reservations  set  apart,  etc.  So  much  of  the  seventeen  leagues  of  land 
known  as  the  '^Indian  reservations,'*  which  were  set  apart  and  appropriated  bf  the  Act  of 
January  25, 1875,  one-half  for  the  public  school  fund  and  the  remaining  half  for  settlement 
by  actual  settlers,  and  which  have  not  been  settled  upon  and  appropriated  according  to  the 

f provisions  of  said  act,  shall  continue  to  be  set  apart  and  appropriated,  one-half  for  the  pub- 
ic free  school  fund  and  the  other  half  for  pre-emp tors  and  claimants  of  homestead  dona- 
tions.    [Act  Jan.  25, 1875;  14  Leg.  S.  S.  p.  4. J 

Art.  3972.    Repeallngr  articles  3972,  3973,  8974,  3975,  3976. 

Articles  3972,  3973,  3974,  3975  and  3976  of  the  Revised  Statutes  be  and  the 
same  are  hereby  repealed.     [Act  March  11;  July  1,  1881;  17  Leg.  p.  27.] 

(1)  The  Repealed  Articles  are  as  follows : 

Art.  3972.  Titles  of 'settlers  heretofore,  how  perfected.  Any  actual  settler  who  has 
settled  upon  the  land  described  in  the  preceding  article,  and  who  was  entitled  to  a  donation 
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3976a. 


of  land  under  said  Act  of  January  25, 1875,  shall  be  entitled  to  perfect  his  claim  and  receive 
his  patent  according  to  the  provisions  thereof,  but  the  disposition  of  said  lands  shall  be  here- 
after made  in  the  manner  following. 

ART.  3973.  Settlers  hereafter  maj  obtain  title,  how.  Any  person  who  is  entitled  to  a 
pre-emption'  or  a  homestead  donation  under  the  laws  may  enter  upon  and  secure  the  title  to 
any  one  of  the  odd -numbered  quarter  sections  of  said  lands  by  complying  with  the  laws 
relating  to  pre-emption  or  homestead  donations. 

Art.  3974.  What  shall  be  siillleieiit  deseription.  It  shall  be  a  sufficient  description  of 
the  land  to  designate  in  the  application  the  number  of  the  quarter  section  claimed;  or  if  by 
a  single  man,  the  particular  hall  of  the  quarter  section  claimed. 

Art.  3975.  Original  field-notes  may  be  adopted.  It  shall  not  be  necessary  for  the  sur- 
veyor to  re-survey  the  section  of  one  hundred  and  sixty  acres  claimed  as  aforesaid,  but  it 
shall  be  sufficient  to  adopt  the  original  field-notes,  except  when  a  half  of  a  quarter  section 
is  claimed  by  a  single  man  as  aforesaid;  and  there  shall  be  charged  against  the  claimant  the 
expenses  of  the  original  survey. 

Art.  3976.  Patent  shall  Issne,  when.  Whenever  any  settler  shall  comply  with  the  pro- 
visions of  this  chapter,  and  with  the  laws  relating  to  pre-emptions  and  homestead  donations, 
so  far  as  they  are  applicable,  it  shall  be  the  duty  of  the  commissioner  of  the  general  land 
office  to  issue  a  patent  for  the  odd  section  so  settled  upon  and  claimed,  to  such  settler  or  his 
assignee. 


CH.  11a.— SALE  OF  VACANT  AND  UNAPPROPRIATED  LAND. 


Art. 
8976a,  S 


Vacant  and  nnappropriated  land 
set  apart  for  sale;  riffht  of  pre- 
emption not  affecteo. 

§  2.  Person  desiring  to  purchase  may 
cause  land  to  be  surveyed. 

$  3.  Survey,  when  and  how  made  and 
returned. 

S  4.   Fees  of  surveyors,  etc. 

§  6.  Pajrment  to  the  state  treasurer, 
made  when  and  how. 

!6.    Area  of  tracts  sold. 
7.   Commissioner  of    general  land 
office  shall  give  instructions  to 
surveyors. 
S  8.   After  survey  land  not  snbjeot  to 
location. 


Art. 

3976a,  S   9.  Right  to  purchase  forfeited  by 
non-payment. 


39766. 


$  10.  Proceeds  appropriated,  how. 
Public    lands 


sale. 


withdrawn  from 


3976c,  S   1.  Sale  of  appropriated  public  lands 

in  organised  counties. 
f   2.  Application  for  purchase. 
I   8.  Survey    made,    returned,    etc., 

when. 
$  4.  Fees  of  surveyors. 
S   6.  Payment  for  land,  when  and  how 

made. 
$   6.  Right  to  purchase  forfeited,when. 
S   7.  Reservations  and  donations  not 

repealed. 


IAbt. 3976a,  §  1.  Tacant  and  nnappropriated  land  set  apart  for  sale;  right  of  pre- 
«aptien  not  affected.  All  vacant  and  unappropriated  land,  situated  in  the  following  named 
counties,  viz :  Noland,  Mitchell,  Howard,  Martin,  Andrews,  Gaines,  Dawson,  Borden,  Scurry, 
Fisher,  Stonewall,  Kent,  Garza,  Lynn,  Terry,  Yoakum,  Cochran,  Hockley,  Lubbock,  Crosby, 
Dickens,  King,  Cottle,  Motley,  Floyd,  Hale,  Lamb,  Bailey,  Parmer,  Castro,  Swisher,  Briscoe, 
Hall,  Childress,  Collingsworth,  Donley,  Armstrong,  Randall,  Deaf  Smith,  Oldham,  Potter, 
Oarson,  Gray,  Wheeler,  HemphiU,  Roberts,  Hutchinson,  Moore,  Hartley,  Sherman,  Hansford, 
Ochiltree  and  Lipscomb  be  and  the  same  is  hereby  appropriated  and  set  apart  for  sale,  to- 
gether with  all  the  unappropriated  lands  situated  and  being  within  and  included  in  the  Pacific 
reservation,  and  together  with  such  separate  tracts  of  unappropriated  public  lands  situated  iu 
organized  counties  of  this  state,  as  contain  not  more  than  six  hundred  and  forty  acres;  pro- 
tiaed^  that  the  three  million  and  fifty  thousand  acres,  heretofore  appropriated  for  the  building 
of  a  state  capitol,  shall  have  a  preference  right  of  location  in  the  counties  heretofore  reserved 
for  that  purpose.  The  provisions  of  this  act  shall  not  be  so  construed  as  to  prohibit  the  right 
of  pre-empting  within  the  bounds  of  the  reservation  here  made,  but  any  party  shall  have  the 
same  right  of  acquiring  a  homestead  within  this  reservation  under  the  pre-emption  laws  of 


(t)  Art.  39766  suspends  this  Act. 
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this  state,  as  he  may  have  hud  prior  to  the  passage  of  this  act.  [Amendment  March  11 ;  Johr 
1,1881;  17  Leg.  p.  24.] 

The  Original  Act  is  entitled.  An  Act  to  provide  for  the  sale  of  a  portion  of  the  tinappro- 
priated  public  lands  of  the  State  of  Texas,  and  the  investment  of  the  proceeds  of  such  sale^ 
i^)proved  July  14,  1879.    See,  po»t,  Art.  39766. 

(1)  The  Original  Section  reads  as  follows: 

§  1.    Be  it  enacted  by  the  legislature  of  the  State  of  Texas,  that  all  the  vacant  and  unap- 

Sropriated  land  situated  in  the  following  named  counties,  viz :  Noland,  Mitchell,  Howard, 
[artin,  Andrews,  Gaines,  Davidson  [Dawson?]  Borden,  Scurry,  Fisher,  Stonewall,  Kent, 
Garza,  Lynn,  Terry,  Yoakum,  Coclcran,  Hockley,  Lubbock,  Crosby,  Dickens,  King,  Cottle, 
Motley,  Floyd,  Hale,  Lamb,  Ballev,  Parmer,  Castro,  Swisher,  Briscoe,  Hall,  Childress,  Col- 
lingsworth, Donley,  Armstrong,  Randall,  Deaf  Smith,  Oldham,  Potter,  Cordova,  Gray, 
Wheeler,  Hemphill,  Roberts,  Hutchins,  Moore,  Hartley,  Davidson  [Dawson?]  Sherman, 
Hansford,  Ochiltree  and  Lipscomb  be  and  the  same  is  herebv  appropriated  and  set  apart  for 
sale,  together  with  ail  the  unappropriated  lands  situated  and  being  within  and  hicluded  in 
the  Pacific  reservation,  and  together  with  such  separate  tracts  of  unappropriated  public  land, 
situated  in  organized  counties  of  this  state,  as  contain  not  more  than  six  hundred  and  forty 
acres;  provided,  that  the  three  millions  and  fifty  thousand  acres,  heretofore  appropriated  for 
the  building  of  a  state  capitol,  shall  have  a  preference  right  of  location  in  the  counties  here- 
tofore reserved  for  that  purpose.  The  provisions  of  tins  act  shall  not  be  so  construed  as  to 
prohibit  the  right  of  pre-empting  within  the  bounds  of  the  reservation  here  made;  but  any 
party  shall  have  the  same  right  of  acquiring  a  homestead,  within  this  reservation,  under  the 

Sre-emption  laws  of  this  state,  as  he  may  have  had  prior  to  the  passage  of  this  act.     [Act 
uly  14;  Oct.  8, 1879;  16  Leg.  S.  S.  p.  48.] 

|Art.  3976a,  §  2.    Person  desiring  to  purchase  may  eanse  land  to  be  surveyed.    Any 

person,  firm  or  corporation,  desiring  to  purchase  any  of  the  unappropriated  lands  herein 
set  apart  and  reserved  for  sale,  may  do  so  by  causing  the  tract  or  tracts  which  such  person, 
firm  or  corporation  desire  to  purchase  to  be  surveyed  by  the  authorized  public  surveyor  of  the 
county  or  district  in  which  said  land  is  situated.  [Act  July  14;  Oct.  8, 1879;  16  Leg.  S.  S. 
p.  48.] 

Art.  3976a,  §  3.  Sorvev,  when  and  how  made  and  retamed.  It  shall  be  the  duty  o 
the  surveyor,  to  whom  application  is  made  by  responsible  parties,  to  survey  the  lands  desig- 
nated in  said  application  within  three  months  from  the  date  thereof,  and  within  sixty  days 
after  said  survey,  to  certify  to,  record  and  map  the  field-notes  of  said  survey :  and  he  shall 
also,  within  the  said  sixty  days,  return  to  and  file  the  same  in  the  general  land  office,  as  re« 
quired  by  law  in  other  cases.    [Act  July  14;  Oct.  8, 1879;  16  Leg.  S.  S.  p.  48.] 

(l^  The  first  act  is  by  an  application  to  the  surveyor;  if  this  was  rejected,  the  applicant 
acquired  no  right.  If  the  application  was  accepted  and  the  survey  made,  an  executory  con- 
tract exists,  by  which  the  purchaser  acquired  a  vested  right  which  becomes  absolute  on  the 
payment  of  the  purchase  monev  to  the  state  treasurer,  and  the  presentation  of  his  receipt  to 
the  commissioner  of  the  general  land  office.    White  v.  Martin,  66  T.  340. 

Art.  3976a,  $  4.  Fees  of  surveyors,  ete.  Surveyors  shall  be  entitled  to  receive  from  ap- 
plicants for  the  purchase  of  lands  under  the  authority  of  this  act  all  legal  surveyor's  fees  for 
work  done  by  them.     [Act  July  14;  Oct.  8,  1879;  16  Leg.  S.  S.  p.  48.] 

Art.  3976a,  §  6.  Payment  to  the  state  treasurer,  made  when  and  how.  Within  sisty 
days  after  the  return  to  and  filing  in  the  general  land  office  of  the  surveyor's  certificate,  map 
and  field-notes  of  the  land  desired  to  be  purchased,  it  sh^  be  the  right  of  the  person,  firm  or 
corporation  who  has  had  the  same  surveyed  to  pay  or  cause  to  be  paid  into  the  treasury  of 
the  state  the  purchase  money  therefor  at  the  rate  bf  fifty  cents  per  acre,  and  upon  the  pre- 
sentation to  the  commissioner  of  the  general  land  office  of  the  receipt  of  the  state  treasurer 
for  such  purchase  money,  said  commissioner  shall  issue  to  said  person,  firm  or  corporation  a 
patent  for  the  tract  or  tracts  of  land  so  surveyed  and  paid  for.  [Act  July  14;  Oct.  8, 1879; 
16  Leg.  S.  S.  p.  48.] 

Art.  3976a,  §  6.  Area  of  tracts  sold.  These  lands  shall  be  sold  in  tracts  of  six  hundred 
and  forty  acres  each,  unless  precluded  by  previous  surveys,  in  which  event  the  purchaser 
must  include  all  the  vacancy,  and  no  tract  shall  have  a  greater  frontage  on  any  navigable 
stream  or  permanent  water  than  one  half  the  square  of  such  survey,  excepting  where  sur- 
rounded by  older  surveys.     [Amendment  March  11;  July  1, 1881 ;  17  Leg.  p.  24.] 

(1)  The  Original  Section  reads  as  follows: 

§  6.  No  tract  of  land  shall  be  sold  under  the  provisions  of  this  act  that  contains  more  than 
six  hundred  and  forty  acres,  and  no  tract  shall  have  a  greater  frontage  on  any  running  stream, 
or  permanent  water,  than  one  vara  per  acre  for  each  survey  of  three  hundred  and  twenty- 
acres,  or  less,  and  three-fourths  of  one  vara  per  acre  for  all  other  surveys.  [Act  July  14;  Oct. 
8,  1S79;  16Leg.  p.  48.]    * 

Art.  3976a,  §  7.  Commissioner  of  general  land  office  shall  give  instmetions  to  snr* 
veyors.  It  shall  be  the  duty  of  the  commissioner  of  the  general  land  office  to  give  such  gen- 
eral and  specific  instructions  to  surveyors  in  relation  to  the  surveying  of  the  public  lands, 
under  the  provisions  of  this  act,  as  may  best  subserve  the  interest  of  the  state,  and  carry  into 
force  and  effect  the  intent  and  purposes  of  this  act.  I  Act  July  14;  Oct.  8, 1879;  16  Leg. 
p.  48.] 
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Art.  3976a,  $  8.  After  snirey  land  not  snbjeet  to  location.  After  the  survey  of  any 
of  the  public  domain  authorized  by  this  act,  it  shall  not  be  lawful  for  any  person  to  file  or  lo- 
cate upon  the  land  so  surveyed,  and  such  file  or  location  shall  be  utterly  null  and  void.  [Act 
July  14;  Oct.  8, 1879;  16  Leg.  S.  S.  p.  48.] 

(1)  The  8th  section  of  the  Act  of  July  14, 1879,  when  construed  with  the  Act  of  March  11, 
1881,  and  the  Act  of  January  28, 1883,  withdrew  the  land  mentioned  in  the  act  from  private  or 
individual  appropriation  by  virtue  of  a  land  certificate,  and  any  location  made  within  the 
limits  of  the  reservation  during  its  continuance  is  voifl.  A  patent  issued  on  a  location  of  a 
beadright  certificate,  made  April  11, 1881,  on  land  embraced  in  the  provisions  of  the  Act  of 
July  14,  1879,  stands  upon  no  higher  ground  than  the  location  itself,  and  is  void.  Gammage 
V.  PoweU,  61  T.  629. 

Art.  3976a,  §  9.  Bight  to  purchase  forfeited  by  non-payment*  Should  any  applicant 
for  the  purchase  of  public  land  fail,  refuse  or  neglect  to  pay  for  the  same,  at  the  rate  of  fifty 
cents  per  acre  within  the  time  prescribed  In  section  5  of  this  act,  he  shall  forfeit  all  rights 
thereto,  and  shall  not  thereafter  be  allowed  to  purchase  the  same,  but  the  land  so  surveyed 
may  be  sold  by  the  commissioner  of  the  general  land  office  to  any  other  person,  firm  or  cor- 
poration, who  shall  pay  Into  the  treasury  the  purchase  money  therefor.  [Act  July  14;  Oct.  8, 
1879;  16  Leg.  8.  8.  p.  48.] 

Art.  3976a,  §  10.  Froeeeds  appropriated,  how.  One-half  of  the  net  proceeds  of  sales 
under  the  provisions  of  this  act,  snail  be  and  are  hereby  set  apart  for  the  benefit  of  the  public 
free  schools  of  this  state,  and  the  comptroller  of  public  accounts  shall,  under  and  by  direction 
of  the  governor,  invest  the  same  in  interest- bearing  bonds  of  the  State  of  Texas,  or  if  said 
bonds  are  not  to  be  obtained,  then  in  interest- bearing  bonds  of  the  United  States,  the  interest 
therefrom  to  be  paid  into  the  treasury  as  part  of  the  available  school  fund.  The  balance  of 
the  net  proceeds  of  sales  under  the  provisions  of  this  act  shall  be  applied  by  the  proper 
authorities  to  the  payment  and  extinguishment  of  the  bonded  debt  of  the  State  of  Texas  as 
the  same  becomes  due  and  payable.  No  surveys  shall  be  made  in  any  of  the  counties  set 
aside  for  the  state  capitol,  and  in  which  said  lands  may  be  selected,  until  after  the  surveys  of 
the  three  million  and  fifty  thousand  acres  set  aside  for  the  construction  of  a  new  state  capitol 
have  been  surveyed.    [Act  July  14;  Oct.  8, 1879;  16  Leg.  S.  S.  p.  48.] 

Abt.  39765.  Public  lands  withdrawn  from  sale.  All  the  public 
lands  heretofore  authorized  to  be  sold,  under  the  act  entitled  ^*Au  Act  to  pro- 
vide for  the  sale  of  the  unappropriated  public  land  of  the  State  of  Texas» 
and  the  investment  of  the  proceeds  of  such  sale,"  approved  July  14,  1879, 
be  and  the  same  is  hereby  withdrawn  from  sale;  provided^  that  nothing  con- 
tained in  this  net  shall  be  construed  to  return  the  land  reserved  by  an  act 
entitled  *^ An  Act  to  provide  for  the  sale  of  a  poition  of  the  unappropriated 
public  lands  of  the  State  of  Texas,  and  the  investment  of  the  proceeds  of 
such  sale,"  approved  July  14,  1879,  and  the  act  amendatory  of  such  act, 
approved  March  11,  1881,  to  the  mass  of  the  public  domain,  but  the  same 
shall  be  construed  to  be  reserved  for  the  purposes  for  which  said  land  was 
originally  set  apart  and  designated  by  said  act,  until  the  legislature  shall 
otherwise  provide.     [Act  Jan.  22,  1883;  18  Leg.  p.  2.] 

Approved  Jan.  22,  at  one  o'clock  and  thirty  minuces,  1883.    See,  atUe^  Art.  3976a. 

Art.  3976c,  §  1.    Sale  of  appropriated  public  lands  in  orgranized 

counties.  Any  person  desiring  to  purchase  any  of  such  appropriated  public 
lands  situated  in  the  organized  counties  of  the  State  of  Texas  as  contain  not 
more  than  six  hundred  and  forty  acres,  appropriated  by  ♦*An  Act  to  provide 
for  the  sale  of  a  portion  of  the  unappropriated  public  lands  of  the  State  of 
Texas,  and  the  investment  of  the  proceeds  of  such  sale,"  approved  July  14, 
A.  i>.  1879,  may  do  so  by  causing  the  tract  or  tracts  which  such  person  may 
desire  to  purchase  to  be  surveyed  by  the  authorized  public  surveyor  of  the 
county  in  which  such  land  is  situated.  The  provisions  of  this  act  shall  not  be 
so  construed  as  to  prohibit  the  right  of  pre-empting  within  the  bounds  of  the 
reseiTation  here  made;  but  any  pei'son  shall  have  the  same  right  of  acquiring 
a  homestead  within  this  resei*vation,  under  the  pre-emption  laws  of  this  state, 
as  he  may  have  had  prior  to  the  passage  of  this  act,  [Act  March  29 ;  July 
4,  1887;  20  Leg.  p.  61;  ante.  Art.  3976.] 

Art.  3976c,  §  2.    Application  for  purchase.    The  person  desiring  to 
purchase  any  of  said  lands  shall  make  application  therefor  in  writing,  describ- 
ing the  lands  by  reference  to  the  surrounding  surveys* 
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Art.  3976c,  §  3.  Survey  made^  retumed,  ete.^  when.  It  shall  be 
the  duty  of  the  surveyor  to  survey  the  lands  designated  in  said  application 
within  three  months  from  the  date  thereof,  and  within  sixty  days  after  said 
survey  to  certify  to,  record,  and  map  the  field-notes  of  said  survey;  and  he 
shtili  also,  within  the  said  sixty  days,  return  to  and  file  the  same  in  the  general 
liuid  office,  together  with  the  applications  for  the  purchase  thereof ,  as  required 
by  law  in  other  cases. 

Art.  3976c,  §  4.  Fees  of  surveyors.  Surveyors  shall  be  entitled  to 
receive  from  applicants  for  the  purchase  of  lands  under  the  authority  of  this 
act,  all  legal  surveyor's  fees  for  work  done  by  them. 

Art.  3976c,  §  5.  Payment  for  land,  when  andhowriiade.  Within 
ninety  days  after  the  return  to  and  filing  in  the  general  land  office  of  the 
surveyor's  certificate,  map,  and  field-notes  of  the  land  desired  to  be  purchased, 
it  shall  be  the  right  of  the  person  who  has  had  the  same  surveyed  to  pay,  or 
cause  to  be  paid,  into  the  treasury  of  the  State  of  Texas  the  purchase  money 
therefor  at  two  dollars  per  acre ;  and  upon  the  presentation  to  the  commissioner 
of  the  general  land  office  of  the  receipt  of  the  state  treasurer  for  such  pur- 
chase money,  said  commissioner  shall  issue  to  said  person  a  patent  for  the 
tract  or  tracts  of  land  so  surveyed  and  paid  for. 

Art.  3976c,  §  6.  Bight  to  purchaae,  forfeited,  when.  Should  any 
applicant  for  the  purchase  of  public  land  fail,  refuse,  or  neglect  to  pay  for 
the  same  within  the  time  prescribed  in  section  five  of  this  act,  he  shall  forfeit 
all  rights  thereto,  and  shall  not  thereafter  be  allowed  to  purchase  the  same, 
but  such  land  so  surveyed  may  be  sold  as  if  no  survey  had  been  made. 

Art.  3976c,  §  7.  Reservations  and  donations  not  repealed.  Noth- 
ing in  this  act  shall  be  so  construed  as  to  operate  as  a  repeal  of  the  reserva- 
tions and  donations  of  the  lands  referred  to  in  this  act  to  the  free  school  and 
public  debt  funds  made  by  former  laws,  but  such  reservations  and  donations 
shall  be  preserved  intact,  and  the  proceeds  arising  from  the  sale  of  the  same 
under  the  provisions  of  this  act  shall  go  one-half  to  the  permanent  free  schools 
and  the  other  to  the  public  debt  fund. 
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3977-3981. 


CH.  12.— GENERAL  PROVISIONS, 


Art. 

3977.  Oertiflcates  shall  not   be   located  on 

titled  land. 

3978.  Fisher  &  Miller's  colony  opened  to  lo- 

cation, etc. 

3979.  Patents  sealed  with  orisrinal  seal  val- 
idated. 

The  use  of  old  seals  le^llzed. 
Commissioner    to    supply    sorveyorsV 

records,  when. 
No  officer  shall  be  interested  in  public 

land. 
Commissioner  to  maice  out  abstract  of 

patented  lands,  etc. 


3980. 
3981. 

3982. 


Art. 
3984. 


3986. 
3987. 


3989a. 

§1. 
§2. 
§3. 


Commissioner   to   employ   draftsmen 

and  clerics. 
Pay  of  employes  provided  for. 
Abstract  to  be  corrected  when  neces- 
sary. 
Supplemental  abstract  famished,  when. 
Abstract  to  be  printed,  etc. 
Printing,  how  paid  for,  etc. 

Lithographic  maps  printed,  how. 
Copyright  in  the  name  of  the  state. 
Sale  of  maps. 


§  4.  Proceeds  paid  into  treasury. 


Abt.  3977.    Certificates  shall  not  be  located^  etc.,  on  titled^land. 

All  genuine  land  certificates  heretofore  or  hereafter  issued  shall  be  located, 
surveyed  or  patented  only  upon  vacant  and  unappropriated  public  domain,  and 
not  upon  any  land  titled  or  equitably  owned  under  color  of  title  from  the  sov- 
ereignty of  the  state,  evidence  of  the  appropriation  of  which  is  on  the  county 
records  or  in  the  general  land  office,  or  when  the  appropriation  is  evidenced 
by  the  occupation  of  the  owner,  or  of  some  person  holding  for  him.  [Const. 
Alt.  14,  §  2.] 

Art.  3978.  Fisher  &  Miller's  colony  opened  to  location.  The  ter- 
ritory known  as  Fieher  &  Miller's  colony  is  hereby  declared  to  have  been 
opened  for  location  since  the  twenty-seventh  day  of  February,  1875,  as  other 
vacant  lands,  in  accordance  with  the  laws  governing  locations;  and  it  is  further 
declared  that  all  patents  which  were  issued  by  the  commissioner  of  the  general 
land  office,  either  to  pre-emptors  or  to  owners  of  certificates,  prior  to  the  date 
afoi*esaid,  or  which  have  been  issued  since  that  date,  are  legal  and  valid;  pro- 
videdy  that  this  article  shall  not  be  construed  so  as  to  affect  any  rights  which 
had  vested  or  accrued  prior  to  the  twenty-seventh  day  of  February,  1875, 
under  pre-existing  laws.     [Act  Feb.  27,  1875;  14  Leg.  S.  S.  p,  193.] 

Abt.  3979.  Patents  sealed  with  original  seal  validated.  All 
patents  for  lands  issued  by  the  Republic  of  Texas  which  have  been  sealed  with 
the  original  seal  of  the  general  land  office,  having  for  device  thereon  a  buffalo 
under  a  live  oak  tree,  or  which  have  been  sealed  with  the  other  seal  of  said 
office,  having  for  device  thereon  a  cotton  plant,  plow,  scythe,  sheaf  of  wheat, 
and  meridian  sun,  shall  be  as  valid  as  though  both  of  said  seals  had  been  de- 
vised and  adopted  by  law.  [Act  April  29,  1846;  1  Leg.  p.  151;  P. 
D.  4088.] 

Abt.  3980.  The  use  of  old  seals  legalized.  All  certified  copies 
heretofore  made  of  deeds,  patents,  books,  records  and  papers  belonging  to 
the  general  land  office,  under  the  signature  of  the  commissioner  or  chief  clerk 
of  said  office,  and  sealed  with  either  of  the  seals  described,  shall  be  as  valid 
and  shall  have  the  same  force  and  effect  as  if  both  of  said  seals  had  been 
devised  and  adopted  by  law.  [Act  April  29,  1846;  1  Leg.  p.  151;  P.  D. 
4088.] 

Art.  3981.  Commissioner  to  supply  surveyors*  records^  when. 
Whenever  the  records  of  any  surveyor's  office  shall  have  been  destroyed  by 
*  tire  or  otherwise,  it  shall  be  the  duty  of  the  commissioner  of  the  general  land 
ofilee,  upon  application  of  the  county  court,  to  furnish  said  surveyor's  office 
with  copies  of  all  surveys  and  field  notes  thereof  that  may  properly  belong  to 
said  county ;  provided^  the  county  shall  pay  for  such  records  at  the  rate  of 
ten  cents  per  one  hundred  words.     [Act  April  29,  1874;  14  Leg*  p.  168.] 
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Abt.  3982.     No  officer  shall  be  interested  in  public  land,  etc* 

No  person  elected  or  appointed  to  any  position  of  trust  in  the  general  laud 

office,  or  employed  in  such  land  office,  shall  directly  or  indirectly  be  concerned 

in  the  purchase  of  any  right,  title  or  interest  in  any  public  land,  either  in  his 

own  name,  right  or  interest  for  any  other  person,  or  in  the  name  or  right  of 

any  other  pei-son,  in  trust  for  himself ;  nor  shall  take  or  receive  any  fee  or 

emolument  for  negotiating  or  transacting  the  business  of  said  office,  other 

than  those  fees  allowed  by  law.     [Act  Dec.  14,  1837;  2  Cong.  p.  62;  P.  D. 

4090.] 

fl)  By  Art.  118,  Penal  Code,  coanty  and  district  surveyors  and  their  deputies  are  prohib- 
ited from  purcliasin;^  public  lands.  Tbe  state  can  maintain  an  action  to  cancel  a  patent 
issuea  to  them.    State  v.  Thompson,  64  T.  690. 

Art.  3983.  Commissioner  to  make  out  abstract;  of  patented 
landSy  etc.  The  comuiissioner  of  the  general  land  office  shall  make  out  and 
return^o  the  comptroller  of  public  accounts,  as  soon  as  practicable,  an  ab- 
stract of  all  the  titled,  patented  and  located  lands  in  the  State  of  Texas,  which 
may  have  been  patented  or  titled,  or  which  have  been  located  and  surveyed, 
and  the  certificates  and  field-notes  returned  to  the  general  land  ofiice  up  to 
September  1,  1875,  which  abstract  shall  designate  the  grantee  and  patentee, 
the  amount  of  the  grant,  the  class  to  which  it  belongs,  whether  headright, 
bounty,  donation,  special  grant,  or  pre-emption,  date  and  number  of  patent, 
number  of  certificate,  name  of  grantee  of  certificate,  or  name  of  pre-emption 
locator,  and  name  of  the  county  in  which  situated ;  an  abstract  number  shall 
also  be  affixed,  but  the  numbers  of  the  present  official  abstracts  shall  be  pre- 
served.    [Act  March  9,  1875;  12  Leg.  p.  71.] 

Art.  3984.  To  employ  draftsmen,  etc.  The  commissioner  of  the 
general  land  office  shall  employ  one  draftsman  and  two  clerks  to  complete  said 
abstract  as  soon  as  possible.     [Act  March  9,  1875;  12  Leg.  p.  71.] 

Abt.  3985.  Pay  to  employes  provided  for.  The  pay  of  the  employes 
provided  for  in  the  preceding  article  shall  be  in  conformity  with  the  salaries 
paid  to  compiling  draftsmen  and  examining  clerks,  and  the  payment  of  the 
same  shall  be  provided  for  in  the  general  appropriation  for  the  general  land 
office.     [Act  March  9,  1875, 12  Leg.  p.  71.] 

Art.  3986.  Abstract  to  be  corrected.  After  compilation  of  said  ab- 
stract, the  commissioner  of  the  general  land  office  shall  make  it  the  special 
duty  of  one  of  his  clerks  to  constantly  correct  said  abstract  according  to  errors 
discovered,  changes  by  cancellation  of  patent,  changes  of  county  lines,  and 
creation  of  new  counties,  and  to  add  all  new  patented  surveys  at  the  date  of 
the  patent.     [Act  March  9,  1875;  12  Leg.  p.  71.] 

Art.  3987.  Supplemental  abstract  furnished,  when.  During  the 
month  of  August  of  each  year  hereafter  the  commissioner  of  the  general  land 
office  shall  have  made  out  and  furnished  to  the  comptroller  of  public  accounts 
a  supplemental  abstract  of  all  patents  that  have  been  issued  from  bis  office 
during  the  year  ending  on  the  thirty-first  day  of  August,  to  include  all  loca* 
tions  filed  during  the  year  not  patented.  [Act  March  9,  1875;  12  Leg. 
p.  71.] 

Art.  3988.  Abstract  to  be  printed,  etc.  The  comptroller  of  public 
accounts  is  hereby  authorized  to  have  one  thousand  copies  of  said  abstract 
printed  and  bound  for  distribution  among  those  officers  of  the  state  and  coun- 
ties whose  duties  require  the  use  of  said  abstract;  the  surplus  copies  to  be 
sold  at  a  reasonable  price  to  parties  applying  for  them ;  provided^  that  if  tbe 
demand  for  copies  of  said  abstract  shall  be  greater  than  the  supply  provided 
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for  by  this  article,  an  additional  number  of  five  hundred   copies  may  be 
printed.     [Act  March  9, 1875;  12  Leg.] 

Art.  3989.  Printing  of,  how  paid  for.  The  sum  necessary  to  pay 
for  the  printing  and  binding  of  said  abstract  shall  be.  paid  out  of  the  general 
appropriaticm  made  by  the  legislature  for  printing,  and  all  moneys  received 
by  the  comptroller  by  the  sale  of  said  abstract  shall  be  paid  into  the  treusuiy 
to  the  oi*edit  of  said  appropriation.     [Act  March  9,  1875;  12  Leg.] 

A^.  3989a,  §  1.  liithogrraphic  maps  printed.  The  commissioner  of 
the  general  land  office  be  and  he  is  hereby  authorized  to  contract  for  the  printing 
and  delivery  to  him  of  lithographic  copies  of  maps  of  the  various  counties  of 
this  state;  provided^  that  the  cost  of  such  printing  and  delivery  shall  not  ex- 
ceed two  cents  per  copy.     [Act  March  20,  1879;  16  Leg.  p.  40.] 

Art.  3989a,  §  2.  Copyright  of  map.  That  when  said  commissioner 
has  prepared  the  official  copy  of  the  map  of  any  county  from  which  such 
lithographic  copies  are  to  be  printed  he  shall  copyright  the  same  in  the  name 
and  for  the  benefit  of  the  State  of  Texas,  in  accordance  with  the  laws  of  copy- 
right of  the  United  States. 

Art.  3989a,  §  3.  Sale  of  maps.  That  when  such  copies  are  received 
by  the  commissioner,  he  shall  offer  the  same  for  sale  at  not  less  than  fifty 
cents  nor  more  than  one  dollar  per  copy,  regulating  the  price  by  the  amount 
of  labor  required  in  the  original  compilation  of  such  maps  and  transcribing 
same ;  provided^  that  when  a  party  desires  to  purchase  at  any  one  time  one 
hundred  or  more  copies  of  the  maps  of  any  .county  or  counties,  he  shall  be 
allowed  a  discount  on  the  fixed  price  of  the  same  of  twenty  per  cent.  [Act 
March  20,  1879;   16  Leg.  p.  40.] 

Art.  3989a,  §  4.  Proceeds  p;aid  into  treasory.  That  all  moneys 
received  from  sales  of  maps,  as  above  provided,  shall  be  paid  into  the  state 
treasury  as  are  all  other  fees  received  by  the  general  land  office.  [Act  March 
20,1879;  16  Leg.  p.  40.] 

For  repealed  laws^  see  Addenda. 
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INDEX. 


ABSTRACT  of    patented  lands,  when  and 

how  made  out,  3983-3989. 
ABCHIVES  OF  THE   GENERAL   LAND 

OFFICE,  defined,  3802.* 
ASSIGNMENT  of  donation  right  most  be  in 

writing,  3947. 
BOUNDARY  of  the  state,  defined,  3794. 
between  the  state  and  the  United  States, 

and    between   Mexico   and   the   United 

States,  established  how,  3794a,  §§  2-5. 
CERTIFICATE  FOR  LAND,  classified  how, 

3871. 
▼oid,when,  3871  (1). 
issuance  of,  to  heirs,  oonclusive  of  theh: 

right,  3871  (2). 
genuineness  of,  established  how,  8871  (3). 
conditional,  issued  prior  to  Jan.  4,  1839, 
transferable,  3871  (4). 

issaed  after  the  Act  of  Jan.  4, 1839,  not 
transferable,  3871  (6). 
right  to,  determined  by  the  date  of  immi- 
gration, 3871  (6). 
is  personnl  property,  3871  (7). 
sale  of,  conveys  right  to  land,  3871  (8V 
right  to,  may  be  lost  by  laches,  3871  (9\. 
when  located,  becomes  a  chattel  real, 

(10). 

headright,  described,  3872. 
augmentation,  described,  8873. 
bounty  warrants,  described,  3874. 
donation  warrants,  described,  3875. 

not  subject  to  sale,  etc.,  8875  (1). 

when  issued  to  heirs,  title  vests  in  theni, 
3875  (2). 
when  granted  as  mitulty  to  heirs,  inures  to 

their  benefit,  3875  (3). 
designated  as  land  scrip,  described,  3876. 

railroad,  described,  3877. 

river,  described,  3878. 

canal  and  ditch,  described,  3879. 
barred  by  the  constitution  of  1870.  revived, 
3880. 

not  barred  by  failure  to  locate,  when, 
3880  H). 
veteran,  described,  3880  (2)a. 
to  surviving  soldiers  of  Texas  Revolution, 
3880  (2)6. 

repeal  of  law  granting,  3880  (2)c. 
to  wounded  confederate  soldiers,  3880  (2)d, 

repeal  of  law  granting,  3880  (2)e, 
issued  by  act  of  legislature  in  violation  of 

constitution  of  1870  void,  3880  (3). 
duplicates,  issued  when,  3883. 
issuable  under  the   constitution   of  1870, 

3883  (1). 
notice  to  be  published,  3884. 
proofs  to  be  made,  3885. 

joint  owners,  make  affidavit,  how,  3886. 
for  unlooated  balance.  Issued  when,  3887. 
may  be  floated,  when,  3888. 
may  be  issued  on  cancellation  of  patent, 

when,  3889. 
when  surveyed  in  part,  issued  for  nnlocated 

balance,  3890. 
duplicate,  etc.,  issued  when,  3891. 
*'  issued  by  the  courts,  validated,  3892. 
issued  by  land  commissioner,  when,  3893. 
shall  be  countersigned  by  governor,  when, 

3893a. 
transfer  of,  shall  not  be  withdrawn  from 

general  land  office,  3808. 


CERTIFICATE  FOR  LAND— ©ontinned. 
certified  copy  of,  admissible  in  evidence. 

3808  (1). 
shall  not  be  withdrawn  on  cancellation  of 
patent,  3809. 
when  located  in  part,  8810. 
when  patented,  to  be  indorsed,  8811. 
to  be  ailivered  to  owner  only,  3813, 
delivered  to  assignee,  when,  3812-3. 
COMMISSIONER    OF     THE     GENERAL 
LAND  OFFICE  has  custody  and  control 
of  books,  etc.,  3802. 
may  employ  watchman,  8803. 
may  give  certified  copies  of  deeds,  etc, 

8808  and  note, 
shall  give  to  interested  party  certificate  for 
unlocated  balance,  8810. 
cancel  certificates  when  patented,  3811. 
notify  interested  party  when  certificate  is 
forieited,  8812. 
responsible  on  his  official  bond  to  party  in- 
jured by  alteration  of  records,  etc.,  3817. 
sliall  supply  surveyor's  records  when  de- 
stroyed by  fii*e,  8981. 
make  abstract  of  patented  lands,  3983. 
employ  draughtsmen  and  clerks  for,  3984* 
pay  of,  39^. 
abstracts  coiTccted,  when,  3986. 
supplemental,  furnished  when,  3987. 
COUNTY.    See  Land  DUtrict. 
forms  a  separate  land  district,  when,  3818 

and  3819, 
shall  have  a  surveyor,  etc.,  when,  3820. 
surveyors  of,  shall  be  supplied  with  entry 
book,  etc.,  8820. 
DEEDS  on  file  in  the  general  land  office, 
shall  not  be  withdrawn,  3808. 
certified  copy  of,  may  be  given  by  com- 
missioner, 3808. 
admissible  in  evidence,  8808  (1). 

DISTRICT.     See  Land  District, 

ENTRIES  AND  LOCATIONS.    See  Swrve^i^ 
surveyor  shall  keep  register  of,  389^ 
how  made,  3895. 
survey,  how  made,  3896. 
presumption  in  favor  of,  3896  (1). 
may  be  corrected  to  conform  to  location^ 

3890(2). 
not  abandoned  by  patent  for  part  of, 
when,  3896  (3). 
entry  gives  a  preference  right,  3897. 
right  not  defeated  by  act  of  officer,  3897 

person  having  prior  right   may  avoid 
junior  patent,  3897  (2). 
certificate  not  to  be  lifted  after  entry,  3898. 
forfeited  by   location  on  a  valid  title. 


may  be  re-located,  when,  8900  and  note, 
re-location,  how  made,  3901. 
surveys    shall    be    made   within    twelve 
months,  3902  and  note, 
may  be  made  in  more  than  two  places, 
3903. 
joint  owners  may  locate  separately,  3903 

(1). 

owner  of  a  part  interest  may  locate  sep- 
arately, 3903  (1) . 

land  lying  in  two  or  more  districts,  located 
how,  3904  and  3905. 
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KXAMINATiON  OF  PAPERS  In  the  gen- 
eral land  office,  permitted  when,  3801. 
clerk  to  be  detailed  for,  3806. 
clerk  to  examine  and  return  papers,  3807. 

FISHER  AND  MILLER'S  COLONY,  open 

to  location,  when,  3978. 
GENERAL    LAND    OFFICE^   established, 
3S01. 
closed  by  act  of  consultation,  when,  3801 

(1). 
commissioner  of,  to  have  custody  of  books, 

3802. 
archives  of,  defined,  3802. 
patent  not  affected  bv  failure  to  delineate 

same  on  map,  3802  (l). 
grants  to  lands  between  the  Nueces  and 

Rio  Grande  rivers  may  be  archived,  3802a. 
night  watchman  appointed  for,  3803. 
examination    of    papers,   etc.,   permitted 
when,  3804. 

clerk  to  be  detailed  for,  3806. 
duty  of,  on  return  of  papers,  3807. 
papers  filed  in,  how,  3805. 
transfers,  deeds,  etc.,  shall  not  be  with- 
drawn, unless,  etc.,  8808. 

certified  copies  of,  delivered  by  commis- 
sioner, 3808. 

admissible  in  evidence,  etc.,  3808  (1)* 
original  certificate  shall  not  be  withdrawn 

from,  3809. 
certificate  for  unlocaled  balance  to  issue, 
when,  3810. 

to  be  indorsed  when  patented,  3811. 
when  survey  is  forfeited,  interested  party 

to  be  notified,  3812. 
certificate  for  unlocated  balance  delivered 

to  owner  only,  3813. 
before  delivery  of  paper  to  assignee,  ev- 
idence of  title  to  be  filed,  3814. 

proof  of  identity,  made  when,  3815. 
receipts  for  paper,  executed  how,  3816. 
papers    unlawfully   withdrawn,   commis- 
sioner responsible,  etc.,  3817. 
officers  employed  in,  shall  not  be  interested 

in  public  lands,  3982. 
old  seals  of,  legalized,  3980. 
GRANT  not  invalidated  by  faUnre  to  de- 
lineate on  map,  3802  (1). 
between  the  Nueces  and  Rio  Grande^rivers 

shall  be  deposited,  etc..  3802a. 
HOMESTEAD    DONATIONS,     application 

for,  how  made,  3939. 
head  of  family  entitled  to  160  acres,  when, 

3937. 
siuffle  man  entitled  to  80  acres,  when,  3938. 

shall  be  sworn  to,  filed  and  recorded, 
3940. 

if  not  sworn  to,  survey  invalid,  3940  (1). 

may  be  made  at  any  time  l>efore  other 
location,  3940  (2). 
survey,  made  when,  etc.,  3941. 

preference  right  to,  continues  for  twelve 
months,  wiien,  3942. 
field -notes  returned  to  land  office,  when, 

3943. 
patent,  issues  when,  3944. 

proof  to  obtain,  how  made,  3945. 

issues  to  heirs,  when,  3946. 
assignment   of,    must   be   by  deed,    etc., 

3947. 
right  and  title  to,  forfeited  how,  3948. 
actual   occupants   entitled   to  preference, 

when,  3948a. 


HOMESTEAD  DONATIONS— conHnued. 
applicant  may  locate  land  certificate  on, 

when,  3949. 
temporary   abandonment    not    computed, 

when,  3950. 
on  tiUed  lands,  prohibited,  3961. 

INDIAN  RESERVATIONS  appropriated  to 
school  fund,  3971. 
repealed  articles  of  Revised  Statutes  relat- 
ing to,  3971  G)- 
LAND   DISTRICT,   organized   county   be- 
comes, when,  3818,  8819. 
shall  have  a  surveyor,  etc.,  3820. 
surveyor  of,  shall  be  suppUed  with  entry 

book,  etc.,  3820,  3820a. 
defined,  3821,  3822. 
Land  Distbicts,  Defined. 
Baylor,   3825 Bexar,   3833 Brown, 


Clay,  3824 Crosby,  8833i. 

Donley,  3833a. 

Eastland,  3827. 

Hardeman,  3833^ Howard,  3833d. 

Knox,  3833A;. 

Martin,  3833^ ^MitcheU,  383^. 

Nohin,  «833A. 

Oldham,  38256,  3833c. 

Palo  Pinto,  3823. 

San  Saba,  3829 Scurry,  383dm Shack« 

elford,  3832. 

Young,  3826. 

Webb,  3833i Wheeler,  3825a,  3833d 

WUbarger,  3833e. 
Counties  Attached  to.  How. 

Andrews,    Arts.    3832,    38336,    3833Z 

Archer,    Art.    3824    (1) Armstrong, 

Arts.  3824  (1),  3825a,  d^3a. 

Bailey,  Arts.  3824  (1),  3825,  3833i Bay- 
lor, Arts.  3824  (1),  3825 Borden,  Arts. 

3832,  38336 Briscoe,  Arts.    3824    (1), 

3825,  3833a Brown.  Art.  3828. 

Callahan,  Art.  3827 Carson,  Arts.  3824 

(1) ,  3825a,  3833a Castro,  Arts.  3824  (1 ) . 

8825,  3833c Childress,  Arts.  3824,  3§25 

(1),  3833a Clay,  Arts.   3824,  3825  (1) 

Cochran,  Arte.  3826,  38336,  3833j 

Coleman.   Art.   3828 Collingsworth, 

Arte.  3825  m,  3826a,  3833d Concho, 

Art.  3829 Cottle,  A^ts.  3824  (1),  3825, 
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-Crockett,   Art.  3833 Crosby, 

Arte'.  3826,  3833/,  3833J. 

Dallam,  Arte.  3824   (1),  38256.  3833c 

Dawson,  Arts.  3832,  38336 Deaf  Smith, 

Arte.  3824  (1),  38256,  3833c Dickens, 

Arts.  3826,  3833f,  3833i Donley,  Arte. 

3824,  3825  (1),  3S33a. 

Eastland,  Art.  3827 Edwards,  Art.  3833. 

Floyd,  Arte.  3824  (1),  3825,  3833a,  3833;. 

Gaines,  Arte.  3832,  38336,  38332 Qarza, 

Arte.  3826.  3833/,   3833m Grav,  Arte. 

3825  (1).  3825a,   3833d Greer,  Arte. 

3824,  3825(1),  3833d. 

Hale,  Arte.  3824   (1),   3825,  3833i Hall, 

Arte.  3825,  3825  (1),  3833a Hansford, 

Arte. 3824  (1),  3825a,  3833d Hardeman, 

Arts.  3824,  3824  (1),  3S33e,  3833^ Hart- 
ley, Arts.  3824  (1),  38256,  3833c Has- 
kell, Art.  3826 Hemphill,  Arts.  38^5 

(1),  3825a,  3833d Hockley,  Arts.  3826, 

38336.  3833i Howard,  Arts.  3832,  38336 

Hutchinson,  Arte.   3824    (1),   3825a, 

3833d. 

Jack,  Art.  3824  (1) Jones,  Art. : 
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Counties  Attached  to,  How — continued. 

Kent,    Arts.    3826,    3833/,    3833m King, 

Arts.  3826,  3833A; Knox,  Arts.  3824  (1), 

3825,  3833ifc. 
Lamb,    Arts.  3824  (l)i    3825— La  Salle, 

Art.  3830 Lipscomb,  Arts.    3825   (1), 

3825a,     3833d Llano,    Art.    3833^ 

Lubbofk,    Arts.    3826,    3833/,    3833i 

Lynn,  Arts.  3826,  38336. 

Martin,  Arts.  38336,  3832,  3833Z McCul- 

loch.  Art.  3829 Mitchell,  Arts.  3832, 

r Moore,    Arts.    3824    (1).   38256, 

MoUey,  Arts.  3824   (1),  3825, 


3833c 


Nolan,  Aru.  3832,  3833^. 

Ochiltree,  Arts.  3826  (1),  3825a,  3833d 

Oldham,  Arts.  3824  (1),  38-256,  3833e. 
Palo  Pinto,  Art.  3823 Parmer,  Arts.  2824 

(1),  3825,  3833c Potter,  Arts.  3824  (1), 

38256,  3833c. 
Randall,  Arts.  3824  G)»  38256,  3833a 

Roberts,  Arts.  3825  (1),  3825a,  3833d 

Runnels,  Art.  3828. 
San  Saba,  Art.  3829 Scurry,  Arts.  3832, 

8833/,    3833m ShackcUord,  Art.    3832 

.    Sherman,  Arts.  3824  (1),  38256,  3833c 

Stonewall,  Art.  3826 Swisher,  Arts. 

3824(1),  3825,  3833a. 
Taylor,    Art.    3823 Terry,   Arts.  3826, 

38336 Throckmorton,  An.  3826. 

Webb,  Art.  3833i Wheeler,  Arts.  3826 

(1),  3825a,  3833d Wichita,  Arts.  3824, 

8825  m ^Wilbarger,  Arts.  3824,  3825 

Yoakum,  Aks.  3826,  38336 ^Young,  Art. 

3826. 

Zavala,  3833. 
LITHOGRAPHIC  MAPS  published  by  com- 
missioner  of    the    general   land   officcf, 


LOCATIONS.    See  Entries  and  Locations, 
MAPS,  lithographed  and  sold,  when,  3989a. 
MINES  AND  MINERALS  released  to  owner 
of  land,  8800. 
reserved  from  sale,  3800a. 
regulations  for  sale  of,  3800a,  §  2. 
location  of,  how  made,  etc.,  3800a,  §  3. 
regulations  for  working,  3800a,  §  4. 
registration    of   descrlptlou,    notice,    etc., 
3800a,  §  6. 
PATENTS  Issued  by  the  Republic  of  Texas, 

validated,  3979. 
PATENT, 
on  pre-emption  claim,  Issued  when,  3930. 

to  heirs,  3931. 
to  homestead  donation,  secured  how,  3942 
to  3944. 
shall  issue  to  heirs,  when,  3946. 
requisites  of,  8952. 
purchaser  charged  with  notice  of  facts 
stated  In,  3952  (1). 
conclusive,  when,  3952  (2) . 
right  of  way  for  roads  reserved  In,  3952a. 
Issued  when,  3953. 
referred  to  attorney -general  for  opinion, 

when,  3954. 
not  Issued  unless  map  of  county  Is  filed, 

3955. 
on  surveys  In  two  counties,  Issued  how, 

3956. 
on  more  than  two  surveys,  Issued  when, 

3957, 
In  case  of  conflict  in  surveys,  Issued  how, 
3958. 


PATENT— continued. 
Issued  to  assignee,  when,  3959. 

named  In  the  land  certificate,  3960. 
community  interest  of  married  woman  in, 

3960  (1). 

to  deceased  persons.  Inures  to  benefit  of 

.  heirs,  etc.,  3961. 

Issued  to  heirs,  conclusive  as  to  title,  when, 

3961  (1). 

to  Galveston  for  Pelican  island,  confirmed 

and  explained,  3961a. 
In  what  order  Issued,  3962. 
fees  for,  payable  when,  etc.,  3962a. 
on  unrecommended  certificate,  prohibited, 

8963. 
may  be  Issued  on  certain  certificates  not 

presented  to  court  of  claims,  3964. 
issued  under  special  laws,  confirmed.  3964a. 
to  lands  between   the   Rio   Grande  and 

Nueces  rivers,  authorized,  89646. 
may  be  cancelled  when  issued  by  mistake, 
8965. 

where  there  is  partial  conflict,  3966. 
fees    returnable    when,    on    cancellation, 

8966a. 
delivered  to  agent,  when,  3967. 
heretofore  suspended  for  want  of  reports, 

etc.,  issued  when,  3967a. 
PRE-EMPTION,  who  entitled  to,  3924. 
history  of  former  laws  relating  to,  3924  (1). 
Act  of  August  1856,  a  pre-emption  law, 
8924  (2) . 

requirements   of,  as  to  occupancy  and 
payment,  3924  (3). 
Act  of  November  12,  1870,  temporary  oc- 
cupation Insufficient  under,  8924  (5). 

pre-emption  right  under,  forfeited  by  re- 
moval from  state,  8924  (6). 
occupant  of  a  homestead  not  entitled  to, 

3924(7). 
one  renting  land  entitled  to,  8924  (S). 
Act  May  26,  1873,  validated  previous  pre- 
emption rights,  3924  (9). 

bona  fide  residence  required  by,  3924  (10). 
term  "seitler,"  etc.,  defined,  3924  (11). 
possession,  notice  under  Act  May  26, 1873, 

3924(12). 
contract  to  convey  after  title  secured,  valid, 

8924  (13). 
sale  before  title  secured,  void,  8924  (14). 
owner  of  land  not  entitled  to,  8925. 
occupant  of  a  homestead  not  entitled  to, 

3925. 
application  for,  when  and  how  made,  3926. 

requisites  of,  3927. 
survey  made  when,  8928. 
field -notes  returned  to  general  land  office, 

when,  8929. 
payment  for  land,  made  when,  3930. 
patent  Issued,  when,  8930. 

shall  Issue  to  heirs,  when,  3931. 
occupant    entitled    to    preference    right, 
when,  3932. 

forfeited  when,  3933. 
land  certificate  receivable  In  payment,  3934. 
temporary   abandonment    not    computed, 

when,  3935. 
time  of  enlistment  in  military  forces  not 

compute<l,  3935a. 
of  titled  lands,  prohibited,  8936. 
PUBLIC  DOMAIN,  the  property  of  the  state, 

3794. 
retained  at  annexation,  8795. 
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PUBLIC  LAXDS.      See  Sale  of  Vacant  and 

Unappropriated  Public  Lands, 
BALROADS,    reservation    for,    prohibited, 
3796. 
certificates  for  land  issued  to,  when,  3797. 
lands  of  must  be  alienated,  when,  3797. 
not  alienated,  forfeited,  3798. 
proceedings  for  forfeiture  of,  3799. 
RESERVATION  for  railroads,   prohibited, 
3796. 
Mississippi  &  Pacific  R.  R.  opened  to  loca- 
tion, when,  3968. 
lands  previously  surveyed  not  affected, 
3968  (1). 

lands  for  building  state  capitol,  3968a. 
board  constitutea;  contract  for  survey, 

3968a, $  2. 
advertisements    for    bids,    how    made, 

3968a,  §  3. 
bids  rejected,  when,  3968a,  §  4. 
forces   detailed   for   protection  of   sur- 
veyors, 3968a, §  5. 
contract  foi  surveying,  how  made,  etc., 

3968a,  §6. 
field-notes,  etc.,  recorded    how,  3968a, 

§7. 
€orner8  and  lines  marked,  how,  3968a, 

S8. 
commissioner  to    supervise    work    ap- 
pointed, 3968a,  $  9. 
sales   of  land,  when   and   how   made, 

3968a,  §  10. 
unsurveved  lands  withdrawn  from,  when, 

3968a,*§  11. 
maps    and  abstracts   of    surveys,   how 

made,  etc.,  3968a,  §  12. 
location    of    lands  within,    prohibited, 

3968a,  $  13. 
lands  located  outside  of,  when,  3968a, 

514. 
appropriations  paid  out  of  proceeds  of 

sales,  8968a,  §  16. 
proceeeds  of  sales  paid  into  the  treasury, 

3968a, §  16. 
proceeds  of  sale  of  50,000  acres  placed  to 
credit  of  common  school  fund,  3968a. 
§17. 
payment  for  state  capitol  made  in  lands, 
how,  3968a,  §  17  (1). 
when  lapsed,  reserved  from  location,  3969. 
may  be  surrendered  by  railroad  companies, 
3969a. 
forfeiture  of,  to  be  judicially  declared, 
3970. 
for  Indians,  appropriated  to  common  free 
school  fund,  3971. 
repealed  articles  of  Revised  Statutes  re- 
lating to,  3972. 
CAPITOL.    See  Beservations. 

reservation  of  lands  for  building,  3968a. 
RAILROAD  COMPANIES,  lapsed  reserva- 
tions for,  reserved  from  location,  3969a. 
map  surrender  rights  to  reservation,  3969a. 
forfeiture  of  reservation  to  be  judicially 
declared,  3970. 
SALE  OP  VACANT  AND  UNAPPROPRI- 
ATED LAND  provided  for,  3976a. 
purchase  of,  how  made,  3976a,  §  2. 
survey  of,  how  made,  3976a,  §  3. 

fees  of  surveyor,  3976a,  §  4. 
pavment  of  purchase  money,  when   and 

bow  made,  3976a,  §  5. 
area  of  tract  sold,  3976a,  §  6. 
instructions  to  surveyors,  3976a,  §  7. 


SALE  OF  VACANT  AND  UNAPPROPRI- 
ATED LAND— continued, 
after  sui'vey,  not  subject  to  location,  3976a, 

§8. 
right  to  purchase,  forfeited  by  non-pay- 
ment, 3976a,  §  9. 
proceeds  of  sale,  appropriated  how,  3976a, 

§10. 
surveys  in  counties  set  aside  for  state  cap- 
itol, made  when,  3976a,  §  10. 
lands  withdrawn  from,  when,  39765. 
SEAL  used  on  patents  issued  by  the  Repub- 
lic, validated,  3980. 
used  by  commissioner  or  chief  clerk  of  laud 

office,  validated,  3980. 
records  of  surveyor's  ofQoe  destroyed  by 
fire,  supplied,  3981. 
STATE,  vacant  lands,  property  of,  3794. 
boundary  of,  defined,  3974  and  note, 
between  Texas  and  the  United  States  to 
be  established  bv  commission,  3794a. 
SLTIVEYOR, 
county,  elected  when,  3834. 
oath  and  bond  of,  3835. 
appointed  by  coihmissioner^s  court,  when, 

3836. 
duties  of,  3837. 
shall  plat  and  transmit  sketches  to  the 

general  land  office,  etc.,  3838. 
shall  record  surveys,  3838a. 
certified   copies    of,   evidence,    3833a, 

§2. 
books  for,  shall  be  furnished  by  com- 
missioners' court,  3833a,  §  2. 
record  books  furnished,  3839. 
deputy  surveyors  shall  be  appointed  by, 
3840. 
oath  and  bond  of,  3840. 
duty  of,  3840(1). 
entitled  to  office,  3840  (2). 
prohibited  from  purchasing  public  lands, 

etc.,  3840  (3). 
shall  appoint  chain  carriers  and  markers, 

3841. 
return  field-notes,  3842. 
work  of,  may  be  done  by  county  sur- 
veyor, 3843  and  note, 
county,  shall  keep  map  in  his  office,  3844. 
dutrr  of,  on  change  of  county  boundaries, 

election  of,  how  contested,  3846. 
district,  duties  governed  by  provisions  re- 
lating to  county  surveyors,  3847. 
shall  appoint  deputies,  etc.,  3848. 
appoint  special  county  surveyor  for  un- 
organized county,  etc.,  3^49. 
may  be  required  to  make  surveys  in  un- 

orfi^nized  counties,  3849  (H . 
shau  procure  maps,  etc.,  38o0. 
surveys  of,  shall  be  placed  on  map, 
3851. 
in  unorganized  counties,  how  made, 
3852. 
special  deputy  may  be  appointed,  etc.,  3853. 
in  new  land  district,  shall  procure  maps, 
etc.,  3854. 
shall  return  field -notes  of  new  county, 
3855. 
obtain  copies  of  field-notes,  maps,  etc., 
when,  3856. 
may  rent  office  etc.,  3857. 
rent  of,  paid  how,  3858. 
shall  have  deputy  in  office,  when,  3859. 
authority  to  make  survey,  3860. 
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SURVEYOR— contioaed. 

conflicting  claims,  settled  by  Jary,  3861. 
examination  of  boolcs  and  papers  in  office 

of,  3862. 
shail  f  urniftli  certificate  of  previous  location, 

etc.,  when,  3863. 
transcripts  of  records,  etc.,  by  whom  paid 

for,  3864. 
shall  establish  trae  meridian,  etc.,  3865. 
responsible  for  neglect  or  failure,  etc.,  3866. 
shall  turn  over  records,  3867. 
election  of,  ratified,  3868. 
connty  clerk  shall  take  charge  of  records 

of,  etc.,  when,  3869. 
records  of  may  be  transcribed,  3870. 
shall  keep  a  register  of  entries,  3984. 
SURVEYS    ANT)     THE     FIELD-NOTES 
THEREOF,  what  authorizes,  3906. 
in  certain  counties,  prior  to  April  29, 1875, 

validated,  3906a. 
prior  to  July  23,  1874,  in  certain  counties, 
validated,  3906a,  §  2. 
April  29,  1874,  in  certain  oountiesy  val- 
idated, 3906a,  §  3. 
Satents,  issued  when,  3906a,  $  4. 
eld-notesi  etc.,  to  be  recorded,  8906a, 
§5. 
must  be  upon  land  certificate  properly  cer« 

tifled,  3907. 
field-notes,  shall  state  what,  3908. 
effect  of  calls  in,  when  survey  not  ac- 
tually made,  3908  (1). 
to  be  returned,  when,  8909. 
necessary  parties  to  suit  to  compel  return 

of,  3909  m. 
venue  of,  8909  (2). 
right  of  applicant  not  defeated  by  failure  of 
officer  to  make  proper  entries,  3909  (3) 


SURVEYS,  ETC.— continued, 
location  and  survey  gives  a  vested  ririit, 

8909(4). 
copy  of  lostfield-notes,  obtained  how,  3910. 
surveys  of  navigable  streams,  how  made, 
3911.    * 
shall  be  made  in  a  square,  3912. 
two  or  more  permitted,  when,  3913. 
division  lines  between  occupants  not  nm 
without  notice,  3914. 
trial,  when  disputed,  8915. 
stricken  from  the  map,  when,  3916. 
liability  of  surveyor  for  failing  to  survey, 

3917. 
field- notes  sent  back  for  correction,  when, 
3918. 
corrected  and  returned,  how,  3919. 
where  no  confiict  exists  on  the  groand, 
8920 
on  file  on  April  25, 1871,  validated,  3921. 
field- notes,  withdrawn,  to  be  returned  when, 
etc.,  3922. 
when  withdrawn  by  unauthorizized  per- 
son, effect  of,  3922  (1). 
locations  within  two  districts  or  counties, 

surveyed  how,  3928. 
when  forfeited  and  void,  interested  party 

shall  be  notified,  3812. 
of  pre-emption  claim,  made  when,  3928. 
of  homestead  donation,  made  when,  3941. 
SURVEYOR 'S  OFFICE,  records  of  destrojed 

by^fire,  supplied,  3981. 
TITLED  LANDS,  homestead  donations  on, 

prohibited,  3951. 
VACANT  LAND  the  property  of  the  state. 
3794. 
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3990-3993. 


TITLE  80- PUBLIC  PEINTINa 


Akt. 
3U91. 
3992. 
3993. 
3995. 


399G. 

3997. 
3U98. 
3999. 

4000. 
4001. 
4002. 
4003. 

4004. 


Board  of  pablio  printing  provided  for. 

Heoord  of  prooeedings  of  the  board, 
etc. 

Board  shall  oo&tract  for  pnblic  print- 
ing, eco. 

An  expert  may  he  employed. 

Public  printing  classined. 

Executive  proclamations,  advertise- 
ments, etc.,  not  Included,  and  prices 
of. 

Wlien  pahlished  In  more  than  one 
paper. 

Stationery,  maximum  prices  of. 

Other  printing  and  stacioneiy. 

Current  printing  of  legislature  to  be 
done  at  Austin. 

Copies  of  laws,  etc. 

Of  the  goyemor''8  message,  etc. 

Of  other  public  documents. 

Advertisement  for  proposals  to  do 
public  printing,  etc. 

Proposals  to  include,  what. 


Art. 
4005. 
4006. 
4007. 
4008. 
4009. 
4010. 
4011. 
4012. 


4013. 
4014. 

4015. 
4016. 
4017. 
4018. 

4019. 

4020. 
4021. 


Bid  to  be  accompanied  by  bon^. 

No  officer  to  be  interested  in  contract.. 

Proposals,  to  whom  addressed,  etc. 

Awarding  of  contracts. 

Successful  bidders  to  be  notified. 

Bequisltes  of  the  contract. 

Suits  on  contractor's  bond. 

Secretary  of  senate  and  chief  clerk  of 
house  to  deliver  journals,  etc.,  to  the^ 
contractor. 

Secretary  of  state  to  furnish  laws,  etc. 

Secretary  of  state  to  compare  copies- 
and  certify,  etc. 

Work  to  be  delivered,  to  whom. 

When  to  be  delivered. 

Accounts,  how  audited  and  paid. 

Accounts  for  current  printing  of  legis- 
lature. 

Legislature  may  alter  maximum  rates,, 
etc. 

Contract  may  be  abrogated,  when,  etc- 

Board  may  re-let  contract,  etc. 


Art.  3990.  Board  of,  provided  for.  The  attorney-genefal,  the  state 
treasurer  and  the  secretary  of  state  shall  constitute  a  board  of  public  print- 
ing, and  a  majority  of  the  board  shall  constitute  a  quorum  for  the  transaetion. 
of  business.     [Act  June  27,  1876;  15  Leg.  p.  31,  §§1,  16.] 

Art.  3991.  Record  of  the  board,  etc.  The  secretary  of  state  shall 
keep  a  record  of  the  proceedings  of  the  board,  and  of  all  acts  done  by  him^ 
in  connection  with  the  public  printing,  under  the  provisions  of  this  title. 
[Act  June  27,  1876;  15  Leg.  p.  81,  §  16.] 

Art.  3992.  Board  shall  contract  for  public  printing,  etc.  The 
board  of  public  printing  are  authorized  and  required  to  contract,  as  herein- 
after prescribed,  with  some  suitable  person  or  persons,  who  shall  be  a  resident 
of  this  state,  to  print  and  bind  the  laws  and  the  journals  of  the  senate  and 
house  of  representatives,  and  to  do  such  other  printing  and  binding,  and  ta 
furnish  such  stationery  as  may  be  required  by  law,  or  may  be  needed  by  any 
department  of  the  state  government,  or  by  either  house  of  the  legislature,, 
not  to  include  such  work  as  may  be  done  at  the  deaf  and  dumb  asylum,  nor 
such  stationery,  printing  and  binding  as  may  be  needed  by  the  judicial  de- 
partment. They  are  authorized  to  make  a  separate  contract  when  printing  i» 
to  be  done  in  any  other  language  than  the  English,  and  in  such  case  the  print- 
ing board  shall  employ  a  competent  person,  at  a  price  not  to  exceed  thirty 
cents  per  one  hundred  words,  to  translate  the  matter  required  into  such  other 
language.     [Act  June  27,  1976;  15  Leg.  p.  31,  §  1.] 

Art.  3993.  An  expert  may  be  employed,  etc.  The  board  of  public 
printing  shall  be  authorized  to  employ  a  competent  practical  printer  at  a  salary 
not  to  exceed  seventy-five  dollars  per  month,  who  shall  be  ex  officio  instructor 
in  the  art  of  printing  at  the  deaf  and  dumb  asylum,  and  whose  further  duty 
it  shall  be  to  advise  with  and  assist  the  board  in  advertising  for  proposals  for 
printing  and  stationery,  and  in  making  contracts  therefor,  and  to  examine  the 
work  done  and  stationery  furnished  under  such  contracts,  and  to  certify  to 
the  board  whether  the  same  are  correct  and  in  accordance  with  law,  and  with 
the  contracts  of  the  contractors.  [Act  June  27,  1876;  15  Leg.  p.  31; 
March  13, 1875;  U  Leg.  S.  S.  p.  91,  §  1.] 
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Abt.  3994.    Pablio  printing:  classified.    The  public  printing  shall  be 
divided  into  four  classes,  as  follows: 

First:  The  first  class  sbatl  include  the  printing  and  binding  of  the  laws, 
journals,  department  reports,  governor's  messages,  and  like  documents,  which 
shall  be  printed  on  white  calendered  book  paper,  of  uniform  color,  25x38 
inches  in  size,  and  weighing  not  less  than  forty-five  pounds  to  the  ream,  from 
long  primer  type  (except  tabular  work,  which  may  be  from  such  type  smaller 
than  long  primer  as  the  nature  of  the  work  and  good  taste  may  require);  the 
pages  of  the  laws,  department  reports,  governor's  messages  and  like  documents, 
to  be  twenty-six  ems  pica  wide,  and  forty-six  ems  pica  long,  including  head  and 
foot  lines,  and  to  contain  not  less  than  eighteen  hundred  and  twenty-four  ems; 
and  the  journals  shall  be  printed  in  octavo  form,  the  pages  to  be  twenty-six  and 
one-half  ems  pica  wide,  and  forty-six  ems  pica  long,  including  head  and  foot 
lines,  from  brevier  type,  two  columns  to  the  page,  each  column  thirteen  ems 
pica  wide,  and  each  page  to  contain  not  less  than  twenty -eight  hundi-ed  ems. 
When  printed  the  laws  and  reports  shall  be  neatly  folded,  stitched,  covered, 
and  trimmed,  and  the  journals  and  messages,  folded,  stitched,  and  trimmed. 
Cover  paper  shall  be  not  less  than  thirty-five  pounds  to  the  ream.  The  index 
to  the  law  shall  be  printed  from  brevier  type,  and  the  index  to  the  journals 
from  nonpareil  type.  The  maximum  prices  for  the  material  and  work  of  the 
:first  class  shall  be :  For  paper,  white  and  cover,  per  pound,  fifteen  cents,  and 
no  allowance  shall  be  made  for  waste;  composition,  seventy-five  cents  per  oae 
thousand  ems,  printer's  measurement;  press  work,  sixteen  pages  to  the  form, 
unless  the  nature  of  the  work  requires  a  smaller  number  of  pages,  fifty  cents 
per  token  of  two  hundred  and  forty  impressions  or  less;  binding,  forty  cents 
per  one  hundred  for  folding,  stitching,  covering,  and  trimming  first  signature 
of  sixteen  pages,  and  twenty  cents  per  one  hundred  for  each  additional  signa- 
ture of  sixteen  pages  or  less;  for  folding,  stitching,  and  trimming  without 
oovering,  thirty  cents  per  one  hundred  for  first  signature  of  sixteen  pages,  and 
fifteen  cents  per  one  hundred  for  each  additional  signature  of  sixteen  pages 
or  less.  No  matter  shall  be  leaded  except  by  the  express  direction  of  the 
printing  board.  The  printing  board  shall,  at  the  same  time  the  contract  is  let 
for  the  printing  of  the  journals  of  the  two  houses  of  the  legislature,  include 
in  said  contract  the  printing  and  delivery  of  each  day's  proceedings  of  the 
two  houses  while  in  session,  the  same  to  be  printed  in  octavo  form  as  provided 
in  this  act  for  the  printing  of  the  regular  journals  of  the  two  houses,  five 
hundred  copies  for  the  use  of  the  house  of  representatives,  and  two  hundred 
oopies  for  the  use  of  the  senate,  the  same  to  be  delivered  by  the  hoar  of  meet- 
ing of  the  day  following  that  on  which  such  proceedings  were  had. 

Second:  Work  of  the  second  class  shall  consist  of  all  blanks  and  printed 
stationery  required  by  any  department  of  the  state  government  except  the 
judicial  department,  and  shall  be  on  first-class  sized  and  calendered  white  wove 
unruled  flat  papers  of  such  dimensions  and  weights  as  the  nature  of  the  work 
may  require.  The  maximum  prices  for  such  work  shall  be  as  follows:  For 
composition,  fifty  cents  per  one  thousand  ems,  printer's  measurement;  for 
presswork  on  forms  the  size  of  flat  cap  sheet  or  less,  forty  cents  per  token ;  on 
forms  larger  than  flat  cap,  fifty  cents  per  token;  and  a  token  shall  be  two 
hundred  and  forty  impressions  or  less  when  the  number  of  copies  of  a  job 
ordered  shall  require  a  less  number  of  impressions.  The  maximum  pnce  for 
paper  required  for  work  of  the  second  class  shall  be  twenty-five  cents  per 
pound.  For  ruling  work  of  the  second  class  the  maximum  price  shall  be 
twenty  cents  per  one  hundred  sheets  for  each  actual  and  necessary  passage 
through  the  ruling  machine.     For  numbering,  with  a  numbering  or  paging 
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maobiiie,  per  one  hundred  pages,  or  per  one  hundred  numbers,  ten  cents.  For 
binding  work  of  the  second  class  the  maxinmni  price  shall  be:  For  pads  of 
one  hundred  copies  each,  of  any  printed  job,  quarter  sheet  cap,  demy,  post,  or 
medium,  per  pad  five  cents;  for  pads  of  two  hundred  copies  of  any  printed  job, 
half  sheet  cap,  demy,  post,  or  medium,  per  pad  ten  cents;  for  quarter  binding 
quarter  sheet  cap,  demy,  po:<t,  or  medium,  per  quire  ten  cents;  for  quarter 
binding  half  sheet  cap,  demy,  post,  or  medium,  per  quire  fifteen  cents;  for. 
quarter  binding  whole  sheet  cap,  demy,  post,  or  medium,  per  quire  twenty 
cents;  for  half  binding  quarter  sheet  cap,  demy,  post,  or  medium,  per  quire 
twenty-five  cents;  for  half  binding  half  sheet  cap,  demy,  post,  or  medium,  per 
quire  thirty-five  cents;  for  half  binding  whole  sheet  cap,  demy,  post,  or  me- 
dium, per  quire  forty-five  cents.  A  quire  within  the  meaning  here  intended 
for  binding  work  of  the  second  class  is  not  less  than  forty  leaves. 

Third:  Work  of  the  third  class  shall  consist  of  blank  books,  either  ruled 
and  printed,  or  ruled  without  printing.  The  paper  shall  be  made  of  linen 
stock,  and  of  the  quality  known  among  paper  dealers  as  <*P"  paper;  and  the 
maximum  prices  shall  be  as  follows :  Cap  paper,  eighteen  pounds  to  the  ream, 
plain  ruled,  half  bound,  sixty  cents  per  quire;  ditto  printed  heads,  eighty-five 
cents  per  quire;  ditto,  plain  ruled,  extra  full  bound,  one  dollar  per  quire; 
ditto,  printed  heads,  one  dollar  and  twenty-five  cents  per  quire:  Demy 
paper,  twenty-eight  pounds  to  the  ream,  plain  ruled,  half  bound,  seventy-five 
cents  per  quire;  ditto,  printed  heads,  one  dollar  per  quire;  ditto,  plain  ruled, 
extra  full  bound,  one  dollar  and  twenty-five  cents  per  quire;  ditto,  printed 
beads,  one  dollar  and  fifty  cents  per  quire:  Medium  paper,  forty  pounds  to 
the  ream,  extra  full  bound,  Russia  leather  ends  and  bands,  canvass  cover  with 
Russia  leather  corners,  plain  ruled,  three  dollars  per  quire;  ditto,  printed 
heads,  four  dollars  per  quire ;  "Super  Royal  paper,  fifty-four  pounds  to  the 
ream,  extra  full  bound,  Russia  leather  ends  and  bands,  canvas  cover  with  Rus- 
sia leather  corners,  plain  ruled,  four  dollars  and  fifty  cents  per  quire;  ditto, 
printed  heads,  five  dollars  per  quire.  A  quire  shall  be  not  less  than  forty 
leaves,  in  work  of  the  third  class.  No  extra  charges  to  be  allowed  for  vowel- 
ing,  paging,  labeling,  lettering,  or  gilding.  Where  changes  in  the  printed 
heads  occur  in  any  blank  book  ordered,  the  maximum  price  shall  be  fifty  cents 
for  each  change  in  the  ruling  and  pi'inting  together. 

Fourth:  Work  of  the  fourth  class  shall  consist  of  the  printing  of  bills, 
resolutions,  committee  reports  and  such  other  like  work  as  may  be  ordered 
by  the  legislature,  or  either  house  thereof,  and  shall  be  on  first  class  sized  and 
calendered  white  wove  flat  cap  paper  of  fourteen  pounds  to  the  ream,  printed 
on  pica  type,  lines  numbered  in  the  margin,  with  space  between  the  lines  of 
the  size  of  pica,  the  printing  to  be  thirty-six  ems  pica  wide,  and  sixty-five 
eras  in  length.  The  maximum  price  for  work  of  the  fourth  class  shall  be: 
for  two  hundred  copies,  or  any  number  of  copies  less  than  two  hundred 
'  ordered  by  either  bouse  of  the  legislature,  including  composition,  paper, 
presswork  and  binding,  two  dollars  per  page  for  as  many  pages  as  are  con- 
tained in  one  copy  thereof,  and  when  more  than  two  hundred  copies  of  work 
mentioned  in  this  class  are  ordered  by  either  house  of  the  legislature,  the 
printer  shall  be  paid  only  for  the  paper,  presswork  and  binding  of  such  addi- 
tional coi)ie.<},  at  such  rates  as  are  contracted  for,  for  work  of  the  second  class. 
Provided:  That  the  printing  board  in  having  schedules  prepared  for  the 
use  of  bidders  for  the  first  and  second  classes  of  printing,  may  fix  other  and 
lower  maximum  prices  than  those  designated  in  this  ai*ticle  for  work  and  ma- 
terial of  the  first  and  second  classes  of  printing ;  and  that  such  schedules  may 
oall  for  bids  by  the  ream  on  all  papers  required  for  the  first  and  second  classes, 
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^ying  dimensions  and  weights,  in  nowise  to  exceed  the  basis  of  twenty-five 
iients  per  poand,  or  may  call  for  bids  by  the  pound  for  all  papers  required  for 
isaid  classes. 

And  provided : ,  That  the  printing  board  may  in  their  discretion  receive 
separate  proposals  and  make  separate  contract  for  furnishing  in  part  or  all 
the  printing  papers  required  under  the  provisions  of  this  article  for  the  print- 
ing of  the  first  and  second  classes,  under  like  conditions  required  by  law  for 
<;()ntraPcts  to  do  the  printing  and  furnish  the  paper;  and  in  event  of  such  sep- 
arate contract,  the  printing  board  shall  cause  the  papers  so  furnished  to  the 
state  to  be  delivered  to  the  contractor  to  do  the  printing  and  binding,  on  writ- 
ten requisition  of  such  contractor  and  under  proper  guards  and  checks,  at 
such  times  and  in  such  quantities  as  the  requisites  of  any  job  or  jobs  of  print- 
.ing  may  require.  [Amendment  March  31;  June  30,  1885;  19  Leg. 
p.  100.] 

§  2.  Existiiig  contracts  not  affected.  Nothing  in  this  act  shall  be 
BO  construed  as  to  interfere  with  any  contract  to  do  the  public  printing  and 
binding  in  force  at  the  time  of  the  passage  of  this  act. 

§  3.  Repealing  clause.  That  ail  laws  and  parts  of  laws  in  conflict 
with  the  provisions  of  this  act  be,  and  the  same  are  hereby,  repealed. 

Art.  3995.  What  not  included,  and  prices  of.  No  contract  with 
the  public  printer  shall  be  made  for  the  publication  of  executive  prodama- 
tionsy  advertisements  and  other  like  documents;  but  the  maximum  price  for 
such  work  shall  be  one  dollar  per  square  of  one  hundred  words  for  the  first 
publication  and  fifty  cents  per  square  for  each  subsequent  publication  that 
may  be  ordered,  and  fractional  parts  of  a  square  at  proportionate  rates,  and 
each  square  shall  contain  not  less  than  one  hundred  words.  [June  S7»  1876; 
15  Leg.  p.  31,  §§  3,9.] 

See,  antey  Art.  3994. 

Art.  3996.  Wlien  published  in  more  tlian  one  paper*  When 
proclamations,  advertisements  and  like  publications  are  authorized  or  required 
by  law  to  be  published  in  more  newspapers  than  one,  they  shall  be  published 
under  like  rules;  protnded,  that  proclamations  and  like  documents  shall  not 
be  published  in  more  than  two  newspapers  in  each  congressional  district,  and 
at  different  points,  and  shall  not  be  inserted  for  a  longer  period  than  three 
months;  and  proposed  amendments  to  the  constitution  shall  be  published onoe 
a  week  for  four  weeks,  commencing  at  least  three  months  before  the  time 
specified  by  the  legislature  for  an  election  thereon,  in  one  weekly  newspaper 
in  each  county  in  which  such  newspaper  may  be  published;  and  all  claims  pre- 
sented for  publishing  advertisements  shall  be  accompanied  by  a  copy  of  the 
adveitisement  as  printed,  and  shall  state  the  dates  when  the  same  was  pub- 
lished.    [Act  June  27,  1876;  15  Leg.  p.  31,  §  4.] 

See,  atUe,  Art.  3994. 

Art.  3997.  Stationery^  maximum  prices  of.  The  maximum  rates 
for  stationery  shall  be  as  follows: 

Legal  cap  paper — Eighteen  pounds  to  the  ream,  $7.20  per  ream;  sixteen 
pounds  to  the  ream,  $6.^0  per  ream;  fourteen  pounds  to  the  ream,  $5.60  per 
ream. 

Foolscap  paper — Sixteen  pounds  to  the  ream,  $6.40  per  ream;  fourteen 
pounds  to  the  ream,  $5.60  per  ream. 

Letter  paper — ^Twelve  pounds  to  the  ream,  $4.80  per  ream ;  ten  pounds  to 
the  ream,  $4.00  per  ream. 

Note  paper — Eight  pounds  to  the  ream,  $3.20  per  ream;  six  pounds  to  the 
ream,  $2.40  per  ream;  five  pounds  to  the  ream,  $2.00  per  ream. 


Digitized  by 


GoogI( 


T.  80.]  PUBLIC  PBmnNG.  8998-4002. 

Engrossing  paper — Twenty-eight  pounds  demy,  one-quarter  sheets,  $7.20 
per  ream;  eighteen  pounds  cap,  one-half  sheets,  $8.00  per  ream. 

Envelopes — ^xx  white  or  buff,  number  ten,  plain,  $7.20  per  thousand; 
printed,  $8.80  per  thousand;  xx  white  or  buflf,  number  six,  plain,  $4.80  per 
thousand;  printed  $6.40  per  thousand;  xx  white  or  buff,  number  five,  plain, 
^4.00  per  thousand. 

Blotting paper—^One  hundred  and  twenty  pounds  to  the  ream,  $6.40  per 
one  hundred  sheets;  one  hundred  pounds  to  the  ream,  $5.20  per  one  hundred 
sheets. 

Pencils — ^The  kind  to  be  specified  in  bid,  $8.00  per  gross. 

Red  ink — ^The  manufacturer  to  be  named  in  bid,  $2.40  per  dozen. 

Mucilage — Quarts,  $7.20  per  dozen;  pints,  $4.80  per  dozen. 

Steel  pens — Brand  to  be  named,  $2.00  per  box. 

PenJiolders — $5.60  per  gross. 

Rubber  bands — Best,  all  sizes  $2.40  per  box. 

Mammoth  ink  and  pencil  erasers — $4.00  per  dozen. 

Rubber  rulers — Twelve  inch,  $1.20  each. 

Wood  rulers — Fifteen  inch,  eighty  cents  each. 

Erasing  knives — Eighty  cents  each. 

Reco7^ding  ink — Maker  to  be  named  in  bid ;  quarts,  $14.40  per  dozen. 

Copying  ink — Maker  to  be  named  in  bid;  quarts,  $19.20  per  dozen. 

Inkstands — C.  H.  number  three,  sixty  cents  each;  glass,  flat,  eighty  cents 
each. 

Paper  fasteners — ^Forty  cents  per  box.  [Act  June  27,  1876;  15  Leg.  p. 
31,  §  5.] 

See,  ante.  Art.  3994. 

Art.  3998.  Other  piintingr  and  stationery.  All  printing  and  sta- 
tionery not  embraced  within  the  provisions  of  the  preceding  articles  of  this 
title  shall  be  furnished  by  the  contractor  at  rates  proportionate  to  those  stip- 
ulated for  in  the  contract  for  work  and  stationery  of  similar  character,  to  be 
fixed  by  the  board  of  public  printing.  [Act  June  27,  1876;  15  Leg.  p. 
31,  §  6.] 

See,  anU^  Art.  3994. 

Art.  8999.  What  mast  be  done  at  Austin.  The  current  printing  of 
the  legislature  shall  be  done  at  the  seat  of  government.  [Act  June  27,  1876; 
16  Leg.  p.  31,  §  12.] 

Abt.  4000.  Number  to  be  printed  of  general  laws.  There  shall 
be  printed  not  less  than  eight  thousand  copies  of  the  laws  of  a  general  nature, 
and  as  many  more  as  the  printing  board  may  require,  not  to  exceed  twelve 
thousand  in  all;  and  fifteen  hundred  copies  of  the  special  laws,  including  all 
acts  for  the  private  relief,  all  acts  incorporating  towns  and  cities,  all  acts  hav- 
ing a  local  application,  all  acts  of  a  personal  nature,  and  all  acts  incorporating 
private  associations,  of  every  description  that  may  be  passed  at  each  session  of 
the  legislature,  and  one  thousand  copies  of  the  journals  of  each  house  of  the 
l^slature.     [Act  Feb.  6,  1883;  18  Leg.  p.  5.] 

Abt.  4001.  Of  the  governor's  message,  etc.  There  shall  be  printed 
each  number  of  copies  of  the  messages  of  the  governor  and  other  documents  as 
the  legislature  or  either  house  thereof  may  order.  [Axst  June  27,  1876;  15 
Leg.  p.  31,  §  8.] 

Abt.  4002.  Of  other  public  documents.  There  shall  be  printed  under 
the  supervision  of  the  secretary  of  state,  eleven  hundred  copies  of  the 
annual  repoii;s  of  the  comptroller  of  public  accounts,  treasurer,  commissioner 
of  the  general  land  office,  superintendent  of  the  penitentiary,  superintendent 
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of  the  lanatic  asylum,  of  the  asylums  of  the  blind,  deaf  and  dumb,  and  the  re- 
ports of  all  other  officers  who  are  required  to  report  to  the  governor  or  the 
legislature  ;  three  hundred  copies  of  which  reports  shall  be  delivered  by  the 
secretary  of  state  to  the  two  houses  of  the  legislature  for  their  use,  at  as  early 
a  day  as  practicable  after  they  are  printed;  three  hundred  copies  shall  be  de- 
livered to  the  officer  making  the  repoit  for  his  use,  and  the  remaining  five 
hundred  copies  shall  be  kept  by  the  secretary  of  state  for  public  use ;  but  the 
printing  board  may  increase  the  number  of  copies  of  such  reports  requii'ed  to 
be  printed  not  to  exceed  two  thousand.     [Act  June  27,  1876;  15  Leg.  p.  31, 

§  8.] 

Art.  4003.  Advertiseinent  for  proposals  to  do  pablic  printing^ 
etc.  It  shall  be  the  duty  of  the  secretary  of  state,  on  the  first  day  of  August 
next,  and  every  two  years  thereafter,  or  as  soon  after  the  first  day  of  August 
as  may  be  practicable,  to  advertise  for  sealed  proposals  to  furnish  such  sta- 
tionery and  to  do  such  public  printing  and  binding  as  may  be  required  by  the 
several  departments  of  the  government,  under  the  provisions  of  this  title. 
Such  advertisement  shall  be  published  for  thirty  days  in  not  less  than  two  nor 
more  than  five  newspapers  published  within  the  state  and  having  the  largest 
circulation  therein.  It  sball  invite  separate  proposals  to  furnish  the  stationery 
and  to  do  the  printing  and  binding,  and  shall  state  as  nearly  as  practicable  the 
probable  amount  of  such  printing,  binding  and  stationery  which  will  be  re- 
quired under  the  contract.  It  shall  also  state  the  time  and  place  of  opening 
the  bids  and  of  awarding  the  contract,  which  shall  be  at  the  office  of  the  secre- 
tary of  state,  not  exceeding  forty  days  from  the  date  of  the  first  publicatioQ 
of  such  advertisement.     [Act  June  27,  1876;  15  Leg.  p.  81,  §  2.] 

Art.  4004.  Proposal  to  indade^  what.  Separate  proposals  shall  be 
made  for  furnishing  the  stationery  and  fordoing  the  printing  and  binding,  and 
the  proposals  for  printing  and  binding  shall  embrace  all  such  work  as  is  in- 
cluded under  articles  3994  and  3997,  except  such  as  may  be  done  at  the 
deaf  and  dumb  asylum  and  the  material  therefor;  and  the  proposals  for  sta- 
tionery shall  embrace  all  material  specified  in  article  3997,  and  such  other 
articles  as  are  usually  included  under  the  term  stationery.  [Act  June  27, 
1876;  15  Leg.  p    31,  §  2.] 

Abt.  4005.  Bid  to  be  accompanied  by  bond.  Each  bid  shall  be 
accompanied  by  the  bond  of  the  bidder,  with  two  or  more  good  and  sufficient 
sureties,  conditioned  that  should  the  contract  be  awarded  to  him,  he  will, 
without  delay,  upon  being  notified  of  such  award,  enter  into  a  written  con- 
tract in  accordance  with  law,  and  with  his  said  proposal,  and  will  give  bond 
and  security,  as  required  by  law,  for  the  faithful  performance  of  such  con- 
tract.    [Act  June  27,  1876;  15  Leg.  p.  31,  §  2.] 

Art.  4006.  No  officer  to  be  interested  in  oontract,  etc  No  mem- 
ber or  officer  of  any  department  of  the  government  shall  be  in  any  way  inter- 
ested in  such  contract,  except  in  contracts  for  the  translation  of  any  public 
document  into  some  other  language.  .  [Act  June  27,  1876;  15  Leg. 
p.  31,   §  17.] 

Art.  4007.  Proposals,  to  \ivhom  addressed^  etc.  Such  proposals 
shall  be  sealed  and  addressed  to  the  secretary  of  state  at  the  seat  of  govern- 
ment, and  shall  be  indorsed  with  a  memorandum  showing  that  they  are  pro- 
posals for  the  public  printing  and  binding,  or  for  stationery  for  the  several 
departments,  as  the  case  may  be  ;  and  upon  their  receipt  they  shall  be  filed  by 
the  secretary  of  state  and  the  seals  thereof  shall  not  be  broken  until  the  day 
named  in  the  advertisement  for  awarding  the  contracts,  when  they  shall  be 
opetied  in  the  presence  of  the  printing  board  and  such  bidders  and  others  as 
may  desire  to  be  present.     [Act  June  27,  1876^;  15  Leg.  p.  31,  §  2.] 
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Abt.  4008.  Awarding:  of  contracts.  It  shall  be  the  duty  of  the 
priutiDg  board  on  the  day  fixed  in  such  advertisement,  or  as  soon  thereafter 
as  practicable,  to  make  a  careful  examination  and  comparison  of  such  bids 
and  to  award  the  contracts  to  the  lowest  and  best  responsible  bidder  whose 
bid  may  be  below  the  maximum  rates  as  herein  prescribed  ;  provided^  such 
bid  shall  be  approved  by  the  governor  and  comptroller  of  public  accounts. 
[Act  June  27,  1876;  15  Leg.  p.  31,  %  2.] 

Art.  4009.  Successful  bidders  to  be  notified.  It  shall  be  the  duty 
of  the  secretary  of  state,  upon  the  making  of  such  awards,  immediately  to 
notify  the  successful  bidders,  respectively,  of  the  acceptance  of  their  said 
bids,  and  that  they  will  be  required  without  delay  to  execute  and  deliver  to 
him  their  contracts  with  the  state  for  the  due  performance  of  their  said  under- 
takings. 

Abt.  4010.  Requisites  of  the  contract.  Such  contract  shall  be  in 
writing  and  shall  be  signed  by  the  bidder,  with  two  or  more  good  and  suffi- 
cient sureties,  to  be  approved  by  the  printing  board  in  such  sum  as  they  shall 
prescribe,  made  payable  to  the  state  and  conditioned  for  his  faithful  compli- 
ance with  his  bid  and  with  the  provisions  of  the  law  relating  thereto,  for  the 
period  of  two  years,  and  until  a  new  contract  shall  have  been  made  and 
approved ;  the  contract  shall  also  be  signed  on  behalf  of  the  state  by  the  mem- 
bere  of  the  printing  board,  and  shall  be  approved  by  the  governor  and  comp- 
troller and  filed  in  the  office  of  the  secretary  of  state.  [Act  June  27,  1876; 
ISLeg.  p.  31,  §  12.] 

Art.  4011.  Suits  on  contractor's  bond.  On  breach  by  the  contractor 
of  the  bond  provided  for  in  the  preceding  article,  the  same  may  be  put  in  suit 
on  the  order  of  the  governor,  and  such^  suit  may  be  brought  in  the  proper 
court  of  the  county  in  which  the  seat  of  government  may  be,  and  such  bond 
shall  not  become  void  on  the  first  recovery,  but  suit»  may  be  maintained 
thereon  until  the  whole  amount  thereof  shall  be  recovered.  [Act  June  27» 
1876;  15  Leg.  p.  31,  §  12.] 

Art.  4012.  Journals,  etc.,  to  be  furnished  to  contractor.  It 
shall  be  the  duty  of  the  secretary  of  the  senate  and  of  the  chief  clerk  of  the 
house  of  representatives  to  deliver  to  the  contractor  for  the  public  printing 
the  journals  of  their  respective  houses,  for  the  purpose  of  being  printed,  to- 
gether with  a  comprehensive  index  to  the  same,  to  be  printed  at  the  end 
thereof;  and  it  shall  be  the  duty  of  the  contractor  to  carefully  use  the  same, 
and  to  return  them  without  delay  uninjured  to  such  seci*etary  and  clerk,  re- 
spectively, when  the  printing  thereof  is  completed.  [Act  June  27,  1876;  15 
Leg.  p.  31,  §  9.] 

Abt.  4013.  Secretary  of  state  to  furnish  laws,  etc.  It  shall  be  the 
duty  of  the  secretary  of  state  to  deliver  to  such  contractor,  as  soon  as  prac- 
ticable after  their  passage  or  approval,  copies  of  all  laws  and  resolutions 
adopted  by  the  legislature,  together  with  a  comprehensive  index  to  the  san^e. 
[Act  June  27,  1876;  15  Leg.  31,  §  9.] 

Art.  4014.  AJso  to  compare  copies  and  certify,  etc.  It  shall  also 
be  the  duty  of  the  secretary  of  state  to  read  and  revise  the  proofs  of  such 
laws  and  resolutions,  and  to  superintend  the  printing  of  the  same  and  to  com- 
pare the  same  with  the  originals  in  his  office,  and  to  certify  that  the  laws  and 
resolutions  as  pui)lished  are  true  copiesof  such  originals;  which  certificate,  to- 
gether with  a  statement  of  the  date  on  which  the  legislature  adjourned,  shall 
be  appended  to  and  printed  at  the  end  of  each  volume  of  such  laws  and  res- 
olutions. But  the  provision  requiring  the  secretary  of  state  to  read  and  re- 
vise the  proofs  shall  not  dispense  with  the  duty  of  the  contractor  to  see  that 
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such  proofs  are  properly  read  and  corrected.     [Act  Juue  27,  1876 ;  15  Lez- 
p.  31,  §§  9.  11.] 

Art.  4015.  Work  to  be  delivered  to  whom.  The  whole  number  of 
laws  and  journals,  reports  of  public  officers,  and  other  public  documents 
authorized  to  be  printed,  shall  be  delivered  to  the  secretary  of  state  at  his  office, 
except  such  printing  as  may  be  ordered  by  the  two  houses  of  the  legislature, 
or  either  of  them,  for  their  use,  which  shall  be  delivered  to  such  persons  and 
at  such  times  as  such  houses,  or  either  of  them,  may  direct.  [Act  June  27, 
1876;  15Leg.  p.  31,  §  10.] 

Art.  4016.  When  to  be  delivered.  The  laws  and  journals  shall  be 
delivered  within  sixty  days  after  the  la:^t  copy  shall  have  been  furnished  to 
the  contractor.  The  reports  of  public  officers  shall  be  delivered  to  the  gover- 
nor, by  the  respective  officers  making  the  same,  in  sufficient  time  to  be  deliv- 
ered to  the  contractor  one  month  before  the  meeting  of  the  legislature  ;  and  if 
so  furnished  to  said  contractor  shall  be  delivered  by  him  to  the  secretary  of 
state  within  the  fii*st  week  of  said  session ;  and  if  furnished  less  thau  one 
month  before  the  meeting  of  the  legislature,  or  after,  the  same  shall  be  deliv- 
ered by  the  contractor  to  the  secretary  of  state  within  one  month  after  they 
are  so  furnished.     [Act  June  27,  1876;  15  Leg.  p.  31,  §  11.] 

Art.  4017.  Account,  how  audited  and  paid.  All  accounts  for 
printing  done  or  stationery  furnished,  under  the  provisions  of  this  title,  except 
that  for  the  legislature  when  in  session,  shall  be  audited  as  follows:  The  ac- 
count shall  be  verified  by  the  affidavit  of  the  contractor  that  said  account  is 
just  and  correct;  that  the  amount  of  work  charged  for  has  actually  been  per- 
formed, or  the  actual  amount  of  stationery  delivered,  and  that  the  prices 
charged  in  said  account  are  in  accordance  with  the  stipulations  of  the  contract, 
and  shall  be  accompanied  with  a  sample  of  the  work  done  and  stationery  fur- 
nished. After  which  it  shall  be  examined  by  the  practical  printer  and  printing 
board,  and  if  found  correct  approved  by  said  board.  Such  claim  when  thus 
examined  and  approved,  shall  be  sufficient  authority  for  the  comptroller  to 
issue  his  warrant,  to  be  paid  out  of  the  appropriations  for  public  printing  or 
stationery.     [Act  June  27,  1876;  15  Leg.  p.  31,  §  13.] 

Art.  4018.  Accounts  for  current  printing:  of  legrislature.  All 
accounts  for  printing  done  or  stationery  used  in  either  house  of  the  legislature 
shall,  in  addition  to  the  requirements  contained  in  the  preceding  article,  be 
approved  by  the  chairman  of  the  committee  on  public  printing  and  the  chair- 
man of  the  committee  on  contingent  expenses  of  the  house  ordering  the  work, 
before  being  presented  to  the  printing  board;  for  which  account,  when  thus 
approved,  the  comptroller  is  authorized  to  draw  his  warrant,  payable  out  of 
the  contingent  fund.     [Act  June  27,  1876;   15  Leg.  p.  31,  §  14.] 

Art.  4019.  Legislature  may  alter  maximum  rates^  etc.  It  shall 
be  competent  for  the  legislature,  at  any  time,  to  change  by  law  the  maximum 
rates  hereinbefore  prescribed  for  stationery  or  printing  and  binding,  and  should 
the  contractors  decline  to  do  such  work,  or  to  furnish  such  stationery  at  the 
maximum  rates  so  fixed,  the  printing  board  shall  immediately  proceed  to  re-let 
such  contract.     [Act  June  27,  1876  ;  15  Leg.  p.  31,  §  17.] 

Art.  4020.  Contract  may  be  abrogated,  when,  etc.  The  contracts 
for  printing  and  stationery  herein  provided  for  may  be  abrogated  by  the  legis- 
lature when  in  session,  or  by  the  printing  board,  with  the  consent  of  the  gov- 
ernor and  comptroller,  when  the  legislature  is  not  in  session,  if  the  contractor 
should  fail  to  perform  the  work  or  to  furnish  the  supplies  in  accordance  with 
law  and  with  his  contract,  and  as  promptly  as  the  exigencies  of  the  public 
service  demands.     [Act  June  27,  1876;   15  Leg.  p.  31,  §  17.] 
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Art.  4021.  Board  may  re-let  contract^  etc.  Should  there  be  do 
bid  for  the  public  printing  or  stationery  within  the  maximum  rates  as  fixed  by 
law,  or  should  the  successful  bidder  fail  to  execute  the  bond  with  security  as 
herein  required,  or  should  the  contract  be  abrogated,  it  shall  be  the  duty  of 
the  printing  board,  with  or  without  advertisement,  as  the  interest  of  the  state 
and  the  exigencies  of  the  public  service  may  seem  to  require,  to  proceed  to 
let  out  a  new  contract  as  hereinbefore  provided ;  and  they  may,  in  their  dis- 
cretion, make  such  temporary  arrangements  to  meet  the  emergency  as  is  de- 
manded by  the  public  interest.     [Act  June  27,  1876;  15  Leg.  p.  31,  §  17.] 


TITLE  8L-PUBLIC  SCHOOL,  ASYLUM  AND  UNIVERSm 

LANDS* 


€h. 

1. 


The  nniyersity  and  asvlum  lands. 
The  publio  free  school  and  county  school 
lands. 


Ch. 


Providing  for  the  sale  and  lease  of  school 
and  other  public  lands. 


CH.  1.— THE  UNIVERSrrr  AND  ASYLUM  LANDS. 


Art. 

4022. 

4023. 

4023a. 

4024. 

4025. 

4026. 
4027. 


The  fifty  leases  appropriation. 
The  one  miOion  acres  appropriation. 
The  two  million  acres  appropriation. 
The  asylum  lands. 

Such  lands  to  be  surveyed,  if  neces- 
sary. 
Surveys,  how  made  and  returned. 
Locations  prohibited,  when. 


Art. 

4028. 

4029. 
4030. 
4030a. 

§  1. 

§  2. 

§3. 


Copies  of  field-notes,  etc.,  forwarded 

to  district  surveyors. 
Surveys  to  continue,  until,  etc. 
Surveyors,  how  paid. 

Correction  of  surveys. 
Oath  and  bond  of  surveyor,  duties  of. 
What  lands  surveyed;  expenses, how 
paid. 

Art.  4022.    The  50  leagrnes  appropriation.    The  fifty  leagues  of 

land  set  apart  and  appropriated  for  the  establishment  and  maintenance  of  the 

•♦University  of  Texas,"  by  an  act  of  the  congress  of  the  Republic  of  Texas, 

entitled  ♦♦An  act  appropriating  certain  lands  for  the  establishment  of  a  general 

system  of  education,"  approved  January  26,  1839,  shall  continue  and  remain 

as  a  part  of  the  permanent  university  fund.     [Const.  Art.  7,  §  11 ;  Act  Jan. 

26,  1839;  3  Cong.  p.  120;  P.  D.  3550.] 

(1)  By  a  joint  resolntion,  approved  Feb.  19, 1879, 16  I^g.  p.  187,  the  attorney-general  was 
Instinicted  to  institute  and  prosecute  such  legal  proceedings  as  may  be  necessary  to  establish 
the  title  of  the  state  to  her  university  lands  in  McLennan  and  Hill  counties,  and  to  remove  all 
clouds  upon  said  title.  By  the  Act  of  March  30, 1881, 17  Leg.  p.  76,  the  governor  and  attor- 
ney-general were  instructed  to  employ  counsel  to  defend  tbe  title  of  the  state  to  the  university 
lands  in  McLennan  and  Hill  counties,  and  to  bring  such  suits  as  were  necessary. 

Art.  4023.  The  1,000,000  acres  appropriation.  In  addition  to 
tbe  lands  heretofore  granted  to  the  University  of  Texas,  there  is  hereby  set 
apart  and  appropriated  for  the  endowment,  mainteuance  and  support  of  said 


(^)  For  Repealed  Laws  see  Appendix. 
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university  and  its  branches,  one  million  acres  of  the  unappropriated  public 
domain,  to  be  designated  and  surveyed  as  hereinafter  provided.  [Const.  Art. 
7,  §  15.] 

Art.  4023a.  The  3,000,000  acres  appropriatioii.  After  the  pay- 
ment  of  the  amounts  due  from  the  state  to  the  common  free  school  fund,  out 
of  the  proceeds  of  the  sales  heretofore  made,  or  hereafter  to  be  made,  of  that 
portion  of  the  public  lands  set  aside  for  the  payment  of  the  public  debt,  by 
an  act  approved  July  14,  1879,  and  an  act  amendatory  thereof,  approved 
March  11,  1881,  and  the  payment  directed  to  be  made  to  the  common 
school  and  university  funds  by  an  act  approved  Feb.  23, 1883,  the  remainder 
of  said  land,  not  to  exceed  two  million  of  acres,  contained  in  the  counties  and 
territory  specially  mentioned  in  said  acts,  or  the  proceeds  thereof,  set  aside 
by  said  acts  for  the  payment  of  the  public  debt,  heretofore  or  hereafter  to  be 
received  by  the  state,  shall  one-half  thereof  constitute  a  permanent  endow* 
ment  fund  for  the  University  of  Texas  and  its  branches,  including  the  branch 
for  the  instruction  of  colored  youths,  and  one-half  thereof  shall  constitute  a 
permanent  endowment  fund  for  the  common  free  schools  of  this  state.  [Act 
April  10,  1883;  18  Leg.  p.  71.] 

Art.  4024.  The  asylum  lands.  .  The  four  hundred  thousand  acres  of 
land  set  apart  for  the  lunatic  asylum,  the  blind  asylum,  the  asylum  for  the 
deaf  and  dumb,  and  an  orphan  asylum,  in  equal  portions  of  one  hundred 
thousand  acres  for  each  of  said  asylums,  by  the  provisions  of  an  act  of  the 
legislature,  entitled  **An  act  setting  aside  and  appropriating  land  for  the  ben- 
efit of  asylums,''  approved  August  30,  1856,  is  hereby  recognized  and  set 
apart  to  provide  a  permanent  fund  for  the  support,  maintenance  and  improve- 
ment of  such  asylums.  [Const.  Art.  7,  §  9;  Act  Aug.  30,  1856;  6  Leg.  S. 
S.  p.  76.] 

Art.  4025.  Such  lands  to  be  surveyed  if  necessary.  In  case  any 
of  the  lands  appropriated  and  set  apart  by  the  provisions  of  the  three  pre- 
ceding articles  have  not  been  surveyed,  and  the  field-notes  thereof  returned 
to  the  general  land  oflice  in  accordance  with  law,  the  commissioner  of  the  gen- 
eral land  office  shall,  as  soon  as  may  be  practicable,  appoint  one  or  more  com- 
petent surveyors  to  survey  such  lands  out  of  any  vacant  and  Unappropriated 
public  lands.     [Act  Jan.  26,  1839  ;  3  Cong.  p.  120;  P.  D.  3550.] 

Art.  4026.  Surveys,  how  made  and  returned.  Such  surveys  shall 
be  made  in  sections  of  six  hundred  and  forty  acres  each,  so  far  as  the  same 
may  be  practicable;  and  the  surveyor  shall  locate  and  survey  said  lands  under 
the  direction  of  the  commissioner  of  the  general  land  office,  and  return  the 
field-notes  and  maps  thereof  to  the  general  land  office  within  such  time  aa 
may  be  prescribed  by  the  commissioner,  verified  by  his  affidavit,  in  substance 
as  follows:  •^I,  A.  B.,  do  solemnly  swear  [or  affirm]  that  I  have  well  and 
truly  discharged  my  duties  as  surveyor  of  university  [or  asylum]  lands  to  the 
best  of  my  skill  and  ability;  that  in  the  performance  of  such  duties  I  have 
selected  and  surveyed  the  most  valuable  unappropriated  lands  ascertainable  by 
me  in  the  locality  designated  by  the  commissioner  of  the  general  land  office 
for  my  operations;  and  that  the  field  notes,  maps  and  description  of  the  lands 
herewith  returned  are  as  correct  as  I  can  make  them,  so  help  me  Gbd."  [Act 
Jan.  26,  1839;  3  Cong.  p.  120;  P.  D.  3551.] 

Art.  4027.  liOcatlons  prohibited^  when.  At  the  time  of  appoint- 
ment of  any  surveyor  for  the  purposes  indicated  in  this  chapter,  the  commis- 
sioner of  the  general  land  oflSce  shall  designate  the  general  limits  of  the  ter- 
ritory in  which  such  sui'veyor  shall  operate,  and  notify  the  district  surveyor  hav- 
ing jurisdiction  over  such  territory  of  such  appointment  and  designatioui  and 
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thereafter  no  locations  shall  be  permitted  within  such  limits  until  after  receipt 
by  the  district  surveyor  of  a  certified  copy  of  the  maps  and  field-notes  as  ' 
provided  in  the  succeeding  article. 

Art.  4028.  Copies  of  field-notes,  etc.,  forwarded  to  district 
surveyors.  After  the  return  of  the  field-notes  and  maps  to  the  general  laud 
office  by  the  surveyor  appointed  to  make  any  such  locations,  the  commissioner 
of  the  general  land  office  shall  cause  certified  copies  thereof  to  be  forwarded 
to  the  district  or  county  surveyor  of  any  district  or  county  in  which  any  such 
lands  are  situated,  who  shall  record  the  same  in  their  respective  offices  as  in 
other  cases. 

Art.  4029.  Surveyors  to  continue  until,  etc.  Appointments  of 
surveyors  for  the  purpose  indicated  in  the  preceding  article  maj'  be  renewed 
or  continued  by  the  commissioner  of  the  general  land  office,  and  additional 
surveys  made  until  the  whole  amount  of  lands  appropriated  for  the  university 
or  asylums  are  finally  designated  and  surveyed. 

Art.  4030.  Surveyors,  how  paid.  The  expenses  of  surveys  made 
under  the  provisions  of  this  chapter  shall  be  paid  out  of  the  university  fund  of 
this  state,  or  the  fund  of  the  proper  asylum,  upon  the  sworn  account  of  the 
surveyor,  approved  by  the  commissioner  of  the  general  land  office,  and  filed 
with  the  comptroller  of  public  accounts. 

Art.  4030a,  §  1.  Correction  of  surveys.  For  the  purpose  of  as- 
certaining the  conflicts  and  errors  in  and  making  proper  corrections  of  surveys 
of  lands  made  for  the  common  school,  university,  or  asylum  funds,  or  other 
surveys  in  which  the  state  may  be  interested,  directly  or  indirectly,  in  cases 
where  from  discrepancies  or  imperfections  in  field-notes  it  may  become  neces- 
sary for  the  proper  compilation  of  maps,  or  for  the  proper  location  and  iden- 
tification of  said  lands  upon  the  ground,  the  commissioner  of  the  general  land 
office  is  hereby  invested  with  full  power  and  authority  to  have  such  surveys 
made  as  he  may  deem  necessary,  and  to  appoint  competent  surveyors  for  this 
purpose.     [Act  April  2;  July  4,  1887;  20  Leg.  p.  107.] 

Art.  4030a,  §  2.^  Oatli  and  bond  of  surveyor;  duties  of.  Any 
surveyor  appointed  under  the  provisions  of  this  act  shall  make  and  execute  a 
bond  in  the  sum  of  ten  thousand  dollars,  conditioned  and  payable  the  same  as 
bonds  of  county  and  district  surveyors ;  be  shall  also  take  the  oath  prescribed 
by  the  constitution  for  other  officers ;  said  bond  to  be  approved  by  the  com- 
missioner of  the  general  land  office,  and  shall  be  conditioned  as  other  survey- 
ors' bonds.  He  shall  be  under  the  control  and  direction  of  the  commissioner 
of  the  general  land  office,  and  under  such  direction  may  survey  the  common 
school,  university,  and  asylum  lands,  or  other  lands  in  which  the  state  may  be 
interested,  and  prepare  and  return  field-notes  of  same,  and  certify  to  any  and 
M  facts,  and  generally  do  and  perform  such  official  acts  as  might  lawfully  be 
<lone  by  a  county  or  district  surveyor,  and  shall  sign  his  name  officially  as 
♦*state  surveyor.** 

Art.  4030a,  §  3.  What  lands  surveyed ;  expenses^  how  paid. 
The  C'Ommissioner  of  the  general  land  office  may  have  any  lands  belonging  to 
the  common  school,  university,  or  asylum  funds,  or  other  lands  in  which  the 
state  may  be  interested,  or  lands  alternating  therewith,  surveyed,  or  re- 
surveyed,  and  field-notes  or  corrected  field-notes  of  same  returned  to  his 
office,  by  any  surveyor  appointed  under  this  act,  which  field-notes  shall  have 
the  same  force  and  effect  as  if  made  by  the  county  or  district  surveyor  of  the 
county  or  district  in  which  said  land  lies;  and  upon  the  adoption  and  approval 
of  said  field-notes  by  the  commissioner  of  the  general  land  office,  he  shall  for- 
ivard  to  the  surveyor  of  the  county  or  district  in  which  said  land  lies,  certified 
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copies  of  said  field-notes,  which  thereafter  shall  be  a  part  of  the  records  of  said 
surveyor's  office.  In  carrying  out  the  provisions  of  this  act  the  commissioner 
of  the  general  land  office  may,  when  requested  by  the  owner  of  lands  alternat- 
ing with  the  lands  resurveyed  under  the  provisions  of  this  act,  cancel  patents, 
and  in  lieu  thereof  issue  patents  in  accordance  with  said  resurvey ;  providedy 
that  all  such  owners  shall  pay  the  expenses  incurred  in  making  such  corrected 
surveys  of  their  lands  and  in  issuing  said  patents ;  provided^  that  no  claims 
shall  be  created  against  the  state  for  sei-vices  performed  under  this  act  in  the 
absence  of  a  previous  appropriation  therefor. 


CH.  2.— THE  PUBLIC  FREE  SCHOOL  AND  COUNTY  SCHOOL 

LANDS. 


Art. 

4031.  The  pabUc  sehool  lands. 

4031a.  Surveyed  lands  belong  to  pubUo  free 
schools,  when. 

4032.  County  school  lands. 

4033.  Location  of  county  school  certificates. 
4033a.  Certain  surveys  heretofore  InformaUy 

or  defectively  made  in  locating  the 
county  school  lands  of  this  state, 
validated. 

4034.  Previous  locations  to  be  patented. 

4035.  Such  lands  belonfipto  the  counties. 
4030.    Lands,    how  sold   and  proceeds  in- 
vested. 

4037.    Actual  settlers  to  have  preference. 
4037a. 

§  1.    Reservation  of  school  lands  for  unor- 
ganized counties. 

§  2.    Advertisements  for  bids,  etc. 

§  3.    Bids  maybe  rejected;  survey  by  pri- 
vate contract. 

§4.    Requisitesof  contract;  bond  required, 
etc. 

§  5.    Surveys  returned  and  recorded,  how, 

§  6.    Corners,  how  marlced  and  established. 

§  7.    Leagues  numbered  and  appropriated, 
how. 

§  8.    Commissioner    to    superintend    sur- 
veys, etc. 


Art. 
4037a. 
9. 
10. 

§11. 

$  12. 

40376. 

§    1. 

f    2. 

§    3. 


4. 
6. 
i37c. 
§    1. 

§    2. 


4037d. 
§    1. 

§    2. 

§    3. 


Plat  and  field  notes,  how  made,  etc. 
Contractors  and  others  not  to  locate 

lands. 
Payment    for   surveys,   etc.,   made 

when. 
Appropriation  for  surveys,  etc. 

Beservation  of  school  lands  for  coun- 
ties. 

Patent  to  unorganized  county,  issued 
when  and  how. 

Patent  to  organized  county,  issued 
when  and  how. 

Appropriation  for  survey,  etc. 

Repealing  clause. 

Lands   within   the   limits  of  Greer 

county  appropriated. 
S^all  be  surveyed  and  disposed  of, 

when. 

Cancellation  of  patents  to  land  io 
Greer  county. 

Certificate  for  land  shall  issue,  to 
whom  and  when. 

Certificates  issued,  located  and  pat- 
ented. 


Art.  4031.  The  public  school  lands.  All  the  alternate  sections  of 
lands  reseiTed  by  the  state  out  of  grants  heretofore  made,  or  that  may  here- 
after be  made  to  railroads  or  other  corporations  of  any  nature  whatever,  one- 
half  of  the  public  domain,  and  all  other  lands  heretofore  set  apart,  or  that 
may  hereafter  be  set  apart  for  the  benefit  of  public  free  schools,  shall  consti- 
tute a  part  of  the  perpetual  public  free  school  fund.     [Const.  Art.  7,  §  2.] 

Art.  4031a.  Surveyed  lands  belong:  to  public  free  school8,whem 
Any  and  all  public  lands  heretofore  surveyed  by  railroads  or  corporations,  or 
any  company  or  any  person  in  this  state,  for  the  benefit  of  the  public  free 
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schools  of  this  state,  by  vii-tue  of  any  certificate  valid  or  invalid,  void  or  void- 
able be  and  the  same  are  hereby  declared  to  be  lands  belonging  to  the  public 
free  schools  of  this  state.  [Act  Feb.  3,  1883 ;  18  Leg.  p.  4,  approved  at  2 
o'clock  p.  M.,  Feb.  3,  1883.] 

G)  An  Act  to  Pbovtdb  fob  thb  Assbbsment  and  Collection  of  Taxes  on  Lands 
AND  Otheb  Pbopebty,  Situated  in  the  Unorganized  Counties,  and  fob  the  E^tfobce- 
MENT  of  the  Same.    April  22 ;  July  24, 1879;  16  Jjeg,  p.  141. 

Sections  1-8  provide  for  the  assessment  of  taxes  on  land  and  other  property  in  unorganized 
coonties  and  for  their  sale  when  taxes  are  not  paid.    Sections  9  and  10  read  as  follows : 

§  9.  Should  there  be  no  purchaser  of  said  lands,  then  the  comptroller  shall  bid  the  same 
in  to  the  state  for  the  tiixes  due  thereon  and  the  costs  of  sale,  and  malce  a  deed  to  the  state 
for  the  same,  including  in  one  deed  all  lands  bid  in  for  the  state  or  any  one  else. 

§  10.  Should  the  lands  bid  in  by  the  comptroller  for  the  state  not  be  redeemed  by  the 
owner  thereof,  nor  his  agent,  within  two  years,  by  the  party  redeeming  the  same  paying 
double  the  amount  for  which  the  said  land  was  sold,  then  the  said  lands  thus  sold  and  unre- 
deemed shall  become  vacant  and  revert  to  and  become  a  part  of  the  public  free  school  fund, 
to  be  sold  and  disposed  of  as  other  lands  belonging  to  the  public  free  school  fund  are  to  be 
sold  and  disposed  of  by  law. 

Abt.  4032.  County  school  lands.  Each  county  shall  be  entitled  to 
four  leagues  of  land,  out  of  the  vacant  and  unappropriated  public  domain,  for 
free  school  purposes ;  and  if  any  organized  county  has  not  heretofore  received 
such  grant  the  commissioner  of  the  general  land  office  shall »  upon  the  appli- 
cation of  the  commissioners'  court  of  such  county,  issue  to  su(*>h  county  four 
certificates  for  one  league  of  land  each,  which  certificates  may  be  located  on 
any  of  the  unappropriated  public  domain.  [Const.  Art.  7,  §  6;  Act  March 
13,  1875;  14  Leg.  8.  S.  p.  104;  P.  D.  3464,3468.] 

Art.  4033.  liOcation  of  county  school  certlflcates.  All  land  ccr 
tificates  issued  to  any  county  under  the  provisions  of  the  preceding  article  or 
any  former  law,  may  be  located,  surveyed  and  patented  as  other  certificates 
for  land,  but  in  no  case  in  tracts  of  less  than  one  hundred  and  sixty  acres; 
and  the  expenses  thereof  shall  be  paid  by  the  county  to  which  any  such  cer- 
tificates are  issued.  In  no  case  shall  any  county  be  required  to  pay  any  office 
fees  in  the  general'  land  office.  [Act  Jan.  26,  1839;  3  Cong.  p.  120;  March 
13,  1875;  14  Leg.  S.  S.  p.  104;   P.  D.  3464.] 

Art.  4033a.  Certain  snryeys  heretofore  or  defectively  made^  val- 
idated. The  surveys  of  all  county  school  lands  heretofore  made,  either 
actually  on  the  ground  or  by  protraction,  and  returned  into  the  general  land 
office,  according  to  law,  and  upon  which  patents  have  issued,  are  hereby  de- 
clared valid  surveys,  and  the  title  to  the  lands  included  within  the  lines  of  said 
surveys,  as  returned  to  the  general  land  office,  is  hereby  vested  in  the  coun- 
ties for  which  the  same  were  made  ;*  and  in  all  such  surveys  the  call  for  distance 
shall  have  precedence  and  control  calls  for  rivers  or  natural  objects,  when 
the  calls  for  distance  will  give  the  quantity  of  land  intended  to  be  included  in 
the  survey,  and  the  calls  for  natural  objects  or  rivers  will  not;  provided^  this 
act  shall  not  divest  any  vested  right.     [Act  March  21,  1883;  18  Leg.  p.  28.] 

Art.  4034.  Previous  locations  to  be  patented.  In  all  cases  where 
certificates  have  been  issued  to  counties,  and  lands  have  been  located  and  sur- 
veyed thereunder  in  accordance  with  previous  'laws,  the  commissioner  of  the 
general  land  office  shall  issue  patents  to  such  counties  for  said  lands,  upon  the 
application  of  the  commissioners'  court  of  any  such  county,  accompanied  with 
a  certified  transcript  of  the  field-notes  of  the  surveys,  under  the  hand  and 
official  seal  of  the  clerk  of  the  county  court  of  the  county.  [Act  Jan.  26, 
1839;  3  Cong.  p.  120 ;  P.  D.  3464;  Act  Jan.  16,  1850;  3  Leg.  p.  37;  P.  D. 
3468;  Act  July  5,  1840;  4  Cong.  p.  146;  P.  D.  3474.] 

Abt.  4035.  Snch  lands  belong:  to  the  counties.  All  lands  granted 
to  counties  for  educational  purposes,  under  the  provisions  of  this  chapter  or 

375 


Digitized  by 


GoogI( 


T.  81,  Ch.  2.]  PUBLIC  SCHOOL,  ETC.,  LANDS— FREE  SCHOOL  LANDS.  4036-4037a. 

any  fortner  law,  shall  belong  to  such  counties  respectively,  and  the  titles 
thereto  shall  be  fully  vested  in  said  counties;  and  no  adverse  possessioa  or 
limitation  shall  ever  be  available  against  the  title  of  any  county  to  such  lands. 
[Const.  Art.  7,  §  6.] 

(1)  Construing  Section  6,  Article  7,  of  the  Constitution  of  1876,  in  connection  witli  the 
constitutions  preceding  it,  it  is  held  that  the  rigiit  of  property  in  the  county  school  lands  is 
vest«^d  in  the  several  counties  respectively;  that  the  property  rights  of  a  county  are  protected 
by  the  same  constitutional  guarantees  wiiirh  protect  tbe  property  of  a  citizen,  and  the  fact 
that  a  county  obtained  property  by  donation  from  the  state,  does  not  impair  its  right  to  have 
It  protected  as  a  vested  right.  The  state  may  exercise  such  provisory  control  as  may  be 
necessary  to  enforce  the  performance  of  the  trust  upon  which  the  land  is  donated,  but  it  can- 
not by  legislation  divert  its  use  to  other  and  different  parties  and  purposes  than  those  con- 
templated when  it  was  originally  granted.  Milam  County  v.  Bateman,  54  T.  153;  Milam 
County  V.  Blake,  54  T.  169. 

(2)  The  title  of  a  county  to  school  lands,  the  patent  of  which  it  had  received  from  the  state 
before  the  adoption  of  the  Constitution  of  1869,  was  not  divested  by  Section  S,  Article  9,  of 
that  instrument,  which  gave  to  the  legislature  control  of  such  lands.  That  section  woald 
only  affect  such  school  lands  as  had  not  been  patented.  Galveston  County  v.  Tankersley,  39 
T.  651.  The  authority  of  this  decision  is  recognized  in  Worley  v.  The  State,  48  T.  1 ;  but  the 
court  says :  ^^We  are  by  no  means  prepared  to  assent  to  what  is  said  In  the  opinion  in  that 
ease  denying  the  power  of  the  state  over  lands  granted  by  her  to  her  own  political  sub- 
divisions for  pubhc  purposes.'' 

Art.  4036.  Lands,  how  sold  and  proceeds  invested.  Each  county 
may  sell  or  dispos'e  of  the  lands  granted  to  it  for  educational  purposes,  in  such 
manner  as  may  be  provided  by  the  commissioners*  court  of  such  county;  and 
the  proceeds  of  any  such  sale  shall  be  invested  in  bonds  of  the  State  of  Texas, 
or  of  the  United  States,  and  held  by  such  county  alone  as  a  trust  for  the  ben- 
efit of  public  free  schools  therein,  only  the  interest  thereon  to  be  used  and  ex- 
pended annually.     [Const.  Art.  7,  §  6.] 

(1)  When  the  school  lands  are  sold  on  credu,  the  county  taking  the  purchaser's  notes 
therefor,  tbe  interest  upon  tbe  notes  becomes  a  part  of  the  available  school  fund,  and  the 
sureties  on  the  treasurer's  bond  are  liable  for  the  safe-keeping  of  such  moneys  that  come  Into 
his  hands.    Simons  v.  County  of  Jackson,  63  T.  428. 

Art.  4037.  Actual  settlers  to  have  perference.  In  any  sale  of 
county  school  lands,  under  the  provisions  of  the  preceding  article,  the  actual 
settlers  residing  on  said  lands  shall  be  protected  in  the  prior  right  of  pui'cbas- 
ing  the  same  to  the  extent  of  their  settlement,  not  to  exceed  one  hundred  and 
sixty  acres,  at  the  price  fixed  by  the  commissioners'  court,  which  price  shall 
not  include  the  value  of  existing  improvements  made  thereon  by  such  settlers. 
[Const.  Art.  7,  §  6.] 

(1)  The  applicant  to  buy,  must  be  himself  a  settler  on  the  land,  and  he  cannot  be  an 
actual  settler  who  claims  only  under  another  who  had  resided  on  the  land.  Perkins  v.  Killeri 
60  T.  61. 

Art.  4037a,  §  1.    Reservation  of  school  lands  for  nnorgranized 

counties.  The  governoi*,  comptroller,  treasui-er  of  the  state,  attorney- 
general,  and  commissioner  of  the  general  land  office,  are  hereby  constituted  a 
board  to  contract  with  some  suitable  person  or  persons  to  suiTcy  and  to  re- 
turn to  the  general  land  office  tbe  field-notes  and  plats  of  three  hundred  leagues 
of  land  from  any  of  the  unappropriated  public  domain  virithin  the  state,  or 
any  of  the  reseiTCs  made  by  act  of  the  legislature  of  July  14,  1879,  which 
shall  constitute  a  reservation  out  of  which  each  of  the  unorganized  counties 
of  this  state,  as  it  may  be  organized,  shall  be  entitled  to  four  leagues  of  land 
for  free  school  purposes.  The  contract  shall  be  let  to  the  lowest  and  best 
responsible  bidder  after  advertisement  in  one  newspaper  published  in  the  city 
of  Austin,  and  one  published  in  the  city  of  Galveston,  and  one  in  the  city  of 
Dallas,  and  one  in  the  city  of  San  Antonio,  for  four  successive  weeks,  for 
sealed  pi'oposals.  All  bids  shall  be  filed  in  the  office  of  the  comptroller  of  the 
state,  and  shall  be  by  him  safely  kept  until  the  time  designated  in  the  adver- 
tisement for  opening  sealed  bids  and  awarding  said  contract.  [Act  March  26; 
July  1,  1881;  17  Leg.  p.  65.] 

376 


Digitized  by 


GoogI( 


T.  81,  Ch.  2.]  PUBLIC  SCHOOL,  ETC.,  LANDS — FREE  SCHOOL  LANDS.       4037a. 

Art.  4037a,  §  2.  Advertisement  for  bids,  etc.  The  advertisement 
for  bids  shall  require  the  bids  to  specify  at  what  price  the  work  of  surveying 
will  be  done  per  league,  and  that  the  work  will  be  performed  within  a  time 
specified  iu  the  advertisement. 

Art.  4037a,  §  3.  Bids  may  be  rejected ;  survey  by  private  coh- 
tract.  Said  board  shall  have  power  to  reject  any  and  all  bids,  without  as- 
siginng  cause,  if  they  sball  be  satisfied  that  the  work  can  be  done  as  well  at  a 
le^s  expense  by  reliable  surveyors,  surveying  at  a  specific  sum  per  mile,  in 
private  contract,  or  from  any  other  cause  deemed  sufficient ;  in  which  event 
the  board  shall  proceed  to  make  said  contract  iu  disregard  of  bids. 

Art.  4037a,  §  4.  Requisites  of  contract ;  bond  required,  etc. 
The  contract  or  contracts  shall  be  in  writing,  and  the  person  or  persons  ex- 
ecuting the  same  shall  enter  into  such  bond,  with  the  sureties,  as  said  board  shall 
prescribe,  to  be  not  less  than  double  the  amount  of  the  bid,  for  the  faithful 
performance  of  the  contract  under  the  provisions  of  this  act.  The  original 
bond  shall  be  deposited  with  the  secretary  of  state. 

Art.  4037a,  §  5.    Surveys  returned  and  recorded,  how.     The 

field-notes  and  maps  of  the  surveys  shall*  be  recorded  in  a  well  bound  book  or 
books  by  the  contracting  surveyor,  the  original  of  which  shall  be  returned 
under  oath  to  the  general  land  office  and  shall  constitute  an  archive  therein; 
and  the  said  contractor  or  contmctors  shall  furnish  each  district  surveyor  in 
whose  district  lands  are  surveyed,  a  copy  of  the  field-notes  and  maps  of  sur- 
veys made  in  his  district,  also  recorded  in  a  well  bound  book,  which  shall  con- 
stitute a  record  of  his  office. 

Art.  4037a,  §  6.  Comers,  how  marked  and  established.  In  all 
cases  two  corners  shall  be  marked  and  established  on  the  ground  for  each  sur- 
vey, the  lines  between  which,  if  in  timber,  shall  be  distinctly  marked.  Said 
corners  shall  be  made  with  at  least  two  bearings,  if  in  timber,  and  if  in  the  prai- 
rie, by  earth-mounds  six  feet  in  diameter  and  three  feet  high. 

Art.  4037a,  §  7.  Leagrues  numbered  and  appropriated,  how. 
Each  league  of  land  shall  be^iumbered  in  the  order  it  is  suiTeyed  by  the  con- 
tractor or  contractors,  begining  at  number  one  and  extending  to  number  one 
hundred,  and  as  each  of  the  unorganized  counties  in  the  state  shall  be  organ- 
ized, such  county  shall  be  entitled  to  the  first  four  leagues  out  of  the  reserva- 
tion authorized  by  this  act,  which  shall  not  have  been  patented  to  other  coun- 
ties for  free  school  purposes,  upon  the  payment  to  the  treasurer  of  the  state 
the  actual  costof  the  sui-veying  fees  and  legal  interest  thereon  from  timeof  pay- 
ment by  the  state;  and  upon  the  payment  of  the  cost  of  surveying  and  patent 
fees,  the  commissioner  of  the  general  land  office  is  hereby  required  to  issue 
patents  to  said  connty  for  four  leagues  of  land  as  above  provided;  provided^ 
any  county  that  fails  to  pay  sui-veying  and  patent  fees  under  this  act,  within 
three  years  after  its  organization,  shall  forfeit  all  claims  to  the  lands  herein 
donated. 

Art.  4037a,  §  8.  Commissioner  to  superintend  surveys,  etc. 
The  governor  shall  appoint  a  commissioner,  who  shall  superintend  the  action 
of  the  contracting  surveyors  in  their  work,  and  who  shall  have  the  power  to 
prevent  the  surveying  of  any  lands  not  deemed  valuable  for  grazing  or  agri- 
cultural purposes.  Said  commissioner  shall  receive  one  hundred  and  fifty 
dollars  per  month  while  engaged  in  the  discharge  of  his  duties,  not  to  exceed 
eight  months,  to  be  paid  by  the  state,  which  shall  be  apportioned  among 
the  counties  receiving  lands  under  this  act«  and  to  t)e  by  said  counties  repaid 
into  the  state  treasury  before  the  issuance  of  patents. 
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Art.  4037a,  §  9.  Plat  and  field-notes,  how  made,  etc.  Said 
board  shall  direct  the  time  and  inauner  in  which  all  plats  and  field-notes  of 
burveys  made  by  contractors  under  this  act  shall  be  made,  one  copy  of  which 
shall  lie  deposited  in  the  general  land  office. 

Art.  4037a,  §  10.  Contractors  and  others  not  to  locate  lands. 
Neither  the  contractor,  surveyor,  commissioner,  employes  or  attaches  of  said 
parties  shall  have  the  right,  either  directly  or  indirectly  to  file  upon  or  locate 
any  lands  for  themselves  or  other  person  during  the  time  they  are  employed 
by  the  state;  and  any  such  contractor,  surveyor,  commissioner,  attache  or  era- 
ploy^  who  shall  violate  the  provisions  of  this  section,  shall  be  deemed  guilty 
of  a  felony,  and  upon  conviction  thereof  before  the  district  court  of  Tra- 
vis county,  to  which  jurisdiction  is  here  given,  shall,  on  conviction,  be  con- 
fined at  bard  labor  in  the  penitentiary  for  not  less  than  one  nor  more  thau 
five  years. 

Art.  4037a,  §  11.  Payment  for  surveys,  etc.,  made  when.  No 
money  shall  be  drawn  out  of  the  state  treasury  to  carry  out  the  provisions  of 
this  act,  until  said  three  hundred  leagues  of  land  have  been  surveyed,  and 
the  field-notes  returned  to  the  general  land  office,  as  provided  in  section  5  of 
this  act. 

Art.  4037a,  §  12.  Appropriation  for  surveys,  etc  The  sum  of 
forty-five  hundred  dollars  is  here  appropriated,  or  so  much  thereof  as  may  be 
needed,  to  carry  out  the  provisions  of  this  act. 

Art.  40376,  §  1.  Reservation  of  school  lands  for  counties. 
Whereas,  the  commissioner  and  the  contractor  under  an  act  entitled  *^An  Act 
to  provide  for  designating  and  setting  apait  three  hundred  leagues  of  laud  out 
of  the  unappropriated  public  domain  for  the  benefit  of  the  unorganized  coun- 
ties, and  to  provide  for  the  survey  and  location  of  the  same,"  approved  March 
26,  1881,  have  surveyed  three  hundred  and  twenty-five  leagues.  And 
whereas,  some  of  the  four  leagues  of  land  surveyed  for  some  of  the  organ- 
ized counties  of  this  state,  have  been  located  in  conflict  with  other  older  sur- 
veys; and  whereas,  other  instances  of  this  kind  may  arise,  therefore. 

The  three  hundred  and  twenty-five  leagues  of  land  heretofore  surveyed 
under  the  provisions  of  an  act  entitled,  **An  Act  to  provide  for  designating 
and  setting  apart  three  hundred  leagues  of  land  out  of  the  unappropriated  public 
domain,  for  the  benefit  of  the  unorganized  counties  of  the  state,  and  to  provide 
for  the  survey  and  location  of  the  same,"  approved  March  16  [26],  a.  d.  1882 
[1881],  be  and  the  same  is  hereby  set  apart  and  shall  constitute  a  reserva- 
tion out  of  which  each  of  the  unorganized  counties  of  this  state,  as  it  may  be 
organized,  shall  be  entitled  to  receive  four  leagues  of  land  for  free  school  pur- 
poses, and  out  of  which  such  organized  counties  of  this  State,  as  may  have 
located  their  certificate  for  four  leagues  of  school  land  in  conflict  with  or  upon 
land  already  appropriated  by  valid  prior  location  and  survey,  or  which  from 
any  cause  have  failed  to  get  title  to  their  four  leagues  of  school  land,  shall  be 
entitled  to  receive  so  much  of  said  land  as  may  be  necessary  to  secure  to  any 
such  county  the  number  of  acres  it  n>ay  be  entitled^to  from  any  cause,  or  that 
may  be  declared  to  be  in  conflict  by  the  commissioner  of  the  general  land 
office.     [Act  July  13,  1883;   18  Leg.  p.  45.] 

Art.  4037&,  §  2.  Patent  to  unorganized  county  issued,  when  and 
how.  Each  of  said  leagues  of  land  shall  be  numbered  by  the  commissioner 
of  the  general  land  office,  in  the  order  in  which  it  was  surveyed,  by  the  con- 
tractor or  contractors,  beginning  at  number  one  and  extending  to  three  hun- 
dred and  twenty-five,  and  as  each  of  the  unorganized  counties  in  this  state 
shall  be  organized,  such  county  shall  be  enti&led  to  the  first  four  leagues  out 
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of  the  reservation  authorized  by  this  act,  which  shall  not  have  been  patented 
to  other  counties  for  free  school  purposes.  Upon  the  payment  to  the  treas- 
urer of  the  state  the  actual  costs  of  surveying  fees  and  legal  interest  thereon 
from  time  of  payment  by  the  st^lte  and  upon  the  payment  of  such  costs  and 
interest,  the  commissioner  of  the  general  land  office  is  hereby  required  to 
issue  patents  to  said  county  for  four  leagues  of  land  as  above  provided,  but 
said  counties  shall  not  be  required  to  pay  patent  fees  for  said  patents.  / 

Art.  40375,  §  3.  Patent  to  organized  county,  issued  when  and 
how*  Any  organized  county  in  this  state,  shall  in  like  manner  as  provided 
in  the  preceding  section  of  this  act,  be  entitled  to  receive  so  much  of  said 
land,  not  exceeding  four  leagues,  as  shall  be  necessary  to  secure  to  any  such 
county,  the  number  of  acres  of  land  heretofore  located  by  such  county,  and 
which  shall  be  declared  to  be  in  conflict  with  prior  locations,  and  surveys  by 
the  commissioner  of  the  general  land  office  or  by  the  decree  or  judgment  of 
any  coui*t  having  jurisdiction  of  the  subject  matter.  And  it  shall  be  the  duty 
of  the  commissioner  of  the  general  land  office,  upon  the  written  application  of 
the  county  judge  and  any  two  of  the  county  commissioners,  accompanied  by 
the  decision  of  the  commissioner  of  the  land  office,  or  a  certified  copy  of  such 
decree  or  judgment,  to  issue  patents  to  such  county  upon  the  same  conditions 
and  in  like  manner,  as  is  provided  for  unorganized  counties;  provided^  if 
any  such  county  should  be  entitled  to  receive  a  quantity  less  than  one  league,, 
such  land  shall  be  surveyed  at  the  expense  of  such  county,  in  a  square  figure 
with  at  least  two  lines  thereof  (where  more  than  one  line  is  run)  commencing 
on  lines  of  original  survey  as  may  be  selected  by  the  county  judge  of  the 
county  that  is  entitled  to  the  survey. 

Art.  4037&,  §  4.  Appropriation  for  survey,  etc.  The  sum  of  twa 
hundred  dollars  or  so  much  thereof  as  may  be  necessary,  is  hereby  appropri- 
ated to  pay  the  contractor  at  the  contract  price,  for  surveying  said  additional 
leagues. 

Art.  40375,  §  5.  Repealing  clause.  That  all  laws  and  parts  of  law& 
in  conflict  with  this  act  be  and  the  same  are  hereby  repealed. 

Art.  4037c,  §  1.  Ijands  within  the  limits  of  Greer  county  ap» 
proprlated.  All  the  vacant  and  unappropriated  public  domain  embraced  in 
the  territorial  limits  of  the  county  of  Greer,  be  and  the  same  is  hereby  appro* 
priated,  one-half  thereof  for  public  free  schools  for  the  education  of  children 
ill  Texas,  without  reference  to  race  or  color,  and  the  other  half  for  the  pay* 
mentof  the  state  debt.     [Act  Feb.  25,  1879;  16  Leg.  p.  16.] 

Art.  4037c,  §  2.  Shall  be  surveyed  and  disposed  of,  when.  Said 
lands  shall  be  surveyed  and  disposed  of  for  the  purpose  of  carrying  out  the 
provisions  of  this  act  in  such  manner  as  may  hereafter  be  provided  by  law. 

Art.  4037(2.  Cancellation  of  patents  to  land  in  Greer  county.^ 
Whereas  many  patents  have  been  issued,  by  virtue  of  veteran  certi6cates,  to 
lands  in  Greer  county;  and  whereas  said  lands  were  located  under  the  con- 
struction by  the  commissioner  of  the  general  land  office  of  the  act  reserving 
from  location  the  lands  embraced  within  the  territorial  limits  of  the  county  of 
Greer;  Therefore, 

§  1.  The  commissioner  of  the  general  land  office  be  and  is  hereby  author- 
ized and  required  to  issue  a  certificate  to  the  patentee  or  assignee  of  each  pat- 
ent issued  to  lands  in  Greer  county  and  other  reservations  by  virtue  of  veteran 
certificates;  and  said  certificates  shall  be  issued  upon  the  conditions  hereinafter 
provided.     [Act  April  1, 1887;  20  Leg.  p.  101.] 
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Abt.  4037(2,  §  2.    Certificate  for  land  shall  issue  to  whom  and 

Turhen.  The  said  certificate  shall  in  aJi  cases  issue  to  tlie  owner  of  the  patent, 
whether  the  owner  be  the  original  grantee,  the  patentee,  or  the  assignee;  but 
said  owner  shall  first  file  with  the  commissioner  of  the  general  land  office  a 
complete  chain  of  title  from  the  original  grantee,  and  said  owner  shall  also 
surrender  his  patent  to  the  commissioner  of  the  general  land  office,  whose  duty 
it  shall  be  to  cancel  said  patent  and  the  certificate  by  virtue  of  which  it  issued; 
provided^  that  nothing  in  this  act  shall  be  construed  as  requiring  or  authoriziocf 
the  attorney-general  to  dismiss  any  suit  now  pending  for  the  cancellation  of 
said  patents,  nor  to  prevent  him  from  bringing  other  suits  for  such 
purposes. 

Art.  4037(2,  §  3.  Certificates  issued,  located  and  patented.  The 
certificates  hereinbefore  provided  to  be  issued  shall  be  for  the  same  quantity  of 
land  as  culled  for  in  the  patent  cancelled,  and  shall  be  located  in  the  same  manner 
and  way  as  veteran  donation  certificates  issued  under  the  veteran  act  of  1881 
could  be  located,  and  patented  as  in  other  cases;  and  the  commissioner  of  the 
general  land  office  shall  charge  no  fees  for  the  issuance  of  the  certificates  and 
patents;  provided^  if  no  unappropriated  public  domain  can  be  found  on  which 
to  locate  said  certificates,  the  parties  to  whom  said  certificates  are  issued  shall 
have  no  further  claim  upon  the  state  by  reason  of  anything  contained  in  this 
act;  and  provided  further,  that  this  provision  shall  be  incorporated,  on  the 
face  of  such  certificate ;  providedf  that  said  certificates  shall  not  be  located  on 
any  lands  heretofore  forfeited,  or  that  may  hereafter  be  forfeited,  to  the 
Btate  by  any  railroad  company,  nor  any  of  the  lands  that  are  or  may  be  i-e- 
served  from  location ;  and  provided,  that  said  patents  be  returned  to  the  land 
<^mmissioner  and  be  by  him  cancelled,  and  new  certificates  be  issued  therefor 
as  hereinbefore  provided,  on  or  by  the  first  day  of  January,  1888,  and  no  new 
•certificate  shall  be  issued  after  that  time. 
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CH.  3.— PROVIDING  FOR  THE  SALE  AND  LEASE  OF  SCHOOL 
AND  OTHER  PUBLIC  LANDS. 


Art. 

4038.  Defines  lands  embraced  in  this  act. 

4039.  Commissioner  of  general  land  office 

vested  witli  power  to  make  regula- 
tions with  the  approval  of  governor, 
etc. ;  duties  of  attorney -general,  etc. 

4010.  Appointment  of  agents,  their  duties, 
etc. ;  classification  of  lands,  etc. 

4041.  More  fully  defining  and  describing  the 
duties  of  agents. 

4043.  Begulates  sales  of  classified  lands,  to 
be  sold  to  actual  settlers  only;  pro- 
hibits sales  to  corporations. 

4043.  Kotiflcatioaof  valuation  of  lands  and 

manner  of  keeping  record  of  same. 

4044.  Begulates  quantities,  minimum  prices, 

etc.,  of  lands  to  be  sold. 

4045.  Privileges  and  restrictions  relating  to 

actn^  settlers  in  purchasing  lands. 

4046.  Sales  to  be  made  by  commissioner  of 

general  land  office,  further  regulates 
is  duties;  also  requirements  atfect- 
ing  purchasers. 

4047.  *  Conditions   precedent  to  issuance  of 

patents;  as  to  sales  by  purchasers, 
etc. 

4048.  Forfeitures  for  non-payment,  etc. 
4049*    Becords  and  accounts  to  be  kept  by 

commissioner  of  land  office  and 
treasurer. 

4050.  Timber  lands,  price  and  regulations 

by  oommissioner  as  to  sale  of,  or 
timber  thereon. 

4051.  Commissioner  of  land  office  to  lease 

lands;  terms,  etc.,  of  lease. 

4052.  Applicationstolease,  how  made;  lease 

extended  by  the  commissioner;  sale 
of  leased  lands,  etc. 

4053.  Begulating  payment  of  money  due  on 

leases  and  accounts  thereof. 

4054.  Terminating  lease  for  non-payment; 

lien  of  state  to  secure  payment  of 
rents. 

4055.  Prescribing  penalties  for  unlawfully 

appropriating,  etc.,  said  lands;  ex- 
tradition of  offenders,  definitions, 
etc. 

4056.  Section  18  not  to  apply  to  gathering 

stock  for  shipment,  etc. 


Art. 
4057. 


Governor  may  require  attorney-gen- 
eral to  bring  suits  against  persons 
unlawfully  enclosing  lands;  venue 
of  such  suits;  other  duties  of  gov- 
ernor. 

Provides  for  gates,  etc.;  as  to  driving 
cattle  herds  in  transit  through  leased 
lands. 

Leasing  or  withholding  from  lease 
agricultural  lands,  etc. 

$80,000  appropriated  out  of  school 
funds,  etc.,  to  defray  expense  of 
executing  this  act. 

Leaseholds  under  this  act  exempt  from 
taxation. 

Bights  of  lessees  under  former  laws. 

Bepealing  clause;  books,  etc.,  of  land 
board  to  be  deposited  with  commis- 
sioner of  land  office. 

Patents  to  university  lands,  issued 
how. 

Bepealing  clause. 

Land  board  to  investigate  frauds^ 
created. 

Duties  of  land  board. 

Investigation  of  general  land  office, 
etc. 

May  send  for  persons  and  papers,  etc. 

May  make  investigations,  etc. 

Venue  of  suits. 

Sales  under  Act  of  1881  forfeited, 
when. 

Compensation  of  members  of  land 
board. 

Claims  and  accounts,  paid  how. 

Suits  instituted,  when. 

Person  includes  corporation. 

Appropriation. 

Purchase  of  school  lands  by  clerks  in 
general  land  office,  validated. 

Bulings  of  commissioner  not  ^  val- 
idated. 

Forfeiture  of  school  lands  for  non- 
payment of  purchase  money,  waived. 

Time  of  payment   for  school   lands 

extended. 
Saving  clause  as  to  interest. 

Abt.  4038.  Ijands  set  apart  for  benefit  of  public  free  schools^ 
defined.  All  lands  heretofore  or  hereafter  surveyed  aud  set  apart  for  the 
benefit  of  the  public  free  schools,  the  university,  the  lunatic  asylum,  the  blind 
asylum,  the  deaf  and  dumb  asylum,  and  the  orphan  asylum,  shall  be  sold  and 
leased  under  the  provisions  of  this  act.  [Act  April  1;  July  4,  1887,  §  1; 
20  Leg.  p.  83.] 

Art.  4039.  Commissioner  of  sreneral  land  offioe;  powers; 
duties  of  attorney-general,  etc.  The  commissioner  of  the  general  lai)(l 
office  is  hereby  vested  with  all  the  power  and  authority  necessary  to  curry  into 
effect  the  provisions  of  this  act,  and  shall  have  full  charge  and  direction  of 
all  matters  pertaining  to  the  sale  and  lease  of  said  lands,  and  their  protection 
from  free  use  and  occupancy,  and  from  unlawful  enclosure,  with  such  excep- 
tions and  under  such  restrictions  as  may  be  imposed  by  the  provisions  of  this 
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act  or  by  the  constitutiou  of  the  state.  He  shall,  as  soon  as  practicable,  adopt 
such  regulations  not  inconsistent  with  the  constitution  or  this  act  as  may  be 
deemed  necessary  for  carrying  into  effect  the  provisions  of  this  act,  and  may, 
from  time  to  time,  alter  or  amend  such  regulations  so  as  to  protect  the  public 
interest;  but  all  regulations  shall  be  submitted  to  the  governor  for  his  ap- 
proval before  adoption  or  promulgation.  He  shall  adopt  all  necessary  forms 
of  applications  for  sales  or  leases,  and  all  other  forms  necessary  or  proper  for 
the  transaction  of  the  business  imposed  upon  him  by  this  act,  including  the 
forms  of  leases,  receipts,  and  acquittances,  and  may  from  time  to  time  call 
upon  the  attorney-general  to  prepare  such  forms,  and  it  shall  be  the  duty  of 
that  officer  to  furnish  the  commissioner  of  the  general  land  office  with  such 
advice  and  legal  assistance  as  may  be  requisite  for  the  due  execution  of  the 
provisions  of  this  act;  and  it  shall  be  the  duty  of  such  commissioner  to  call 
upon  the  attorney-general  for  advice  whenever  there  is  any  doubt  as  to  the 
meaning  of  this  act  or  any  provisions  thereof.  [Act  April  1;  July  4,  1887, 
i  2;  20Leg.  p.  83.] 

Art.  4040.  Appointment  of  agrents,  their  dnties,  etc.;  classifi- 
cation of  landSy  etc.  As  soon  as  may  be  practicable  after  the  passage  and 
approval  of  this  act,  the  commissioner  of  the  general  land  office  shall  cause 
all  the  lands  belonging  to  the  several  funds  named  in  this  act,  which  may  be 
in  demand  for  immediate  settlement,  to  be  carefully  and  skillfully  classified 
and  valued;  and  for  this  purpose  he  may  appoint,  with  the  approval  of  the 
governor,  such  number  of  competent  state  agents  as  may  be  necessary  to 
effect  such  classification  and  valuation ;  and  be  shall  cause  such  classification 
and  valuation  to  be  made  of  the  remainder  of  such  lands  from  time  to  time 
as  the  same  may  come  jnto  demand  for  actual  settlement;  and  with  the  ap- 
proval of  the  governor  he  may  allow  such  compensation  to  said  state  agents 
as  may  be  just  and  proper,  not  to  exceed  the  sum  of  one  hundred  and  fifty 
dollars  per  month  and  necessary  expenses  for  subsistence.  He  may  also  ap- 
point such  other  assistance  as  may  be  found  necessary  to  accomplish  such 
classification  and  appraisement  and  the  sale  or  lease  of  the  lands  ;  but  no  state 
agents  or  other  appointments  shall  be  made  in  the  absence  of  an  appropriation 
by  law  to  cover  such  expenditure,  and  the  state  shall  not  be  liable  for  any  ex- 
penditure of  this  character  incurred  in  the  excess  of  current  appropriations. 
[Act  April  1 ;  July  4,  1887,  §  3  ;  20  Leg.  p.  83.] 

Art.  4041.  More  fully  defining  and  describing  the  duties  of 
agents.  It  shall  be  the  duty  of  such  state  agents  as  may  be  appointed  under 
the  provisions  of  this  act,  under  such  regulations  and  instructions  as  may  be 
prescribed  by  the  commissioner  of  the  general  land  office,  to  classify  all  the 
lands  belonging  to  the  several  funds  mentioned  in  this  act,  as  prescribed  in 
section  3,  lying  in  the  particular  territory  to  which  such  agent  may  be  as- 
signed, into  agricultural,  pasture,  and  timber  lands;  and  for  this  purpose  they 
shall  carefully  examine  the  same,  and  after  such  examination  they  shall  prepare 
an  accurate  plat  of  each  section,  showing  the  relative  proportions  of  timber 
and  open  land  on  such  section,  and  their  situation,  also  the  quality  of  the  soil, 
the  topography  of  the  land,  and  the  quality  and  kind  of  timber,  and  the 
streams  and  other  sources  of  water  supply,  and  their  location,  noting  such 
streams  as  may  be  permanent  water,  and  such  other  facts  as  may  be  impor- 
tant; and  from  time  to  time,  as  may  be  prescribed  by  the  commissioner  of  the 
general  land  office,  such  agent  shall  prepare  and  forward  to  the  commissioner, 
with  such  plats,  a  tabulated  statement  of  all  the  hinds  in  any  particular  locality, 
with  the  value  of  each  section ;  and  such  plats  and  reports  shall  be  filed  in  the 
general  land  office  as  a  part  of  the  records  of  said  office ;   but  nothing  in  this 
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section  contaiDod  shall  be  construed  to  require  a  classification  of  lands  already 
cliissified  under  former  laws,  if  such  classification  is  satisfactory  to  the 
commissioner.     [Act  April  1;  July  4,  1887,  §  4;  20  Leg.  p.  83.] 

Art.  4042.  Sales  of  classified  lands,  regrulated.  When  any  portion 
of  said  land  has  been  classified  to  the  satisfaction  of  the  commissioner,  under 
the  provisions  of  this  act  or  former  laws,  such  lauds  shall  be  subject  to  sale, 
but  to  actual  settlers  only,  and  in  quantities  of  not  less  than  one  hundred  and 
sixty  acres  and  in  multiples  thereof,  nor  more  than  six  hundred  and  forty 
acres;  j77*omJe(2,  that  when  there  is  a  fraction  of  less  than  one  hundred  and 
sixty  acres  of  any  section  left,  such  fraction  may  be  sold ;  but  lands  classified 
as  purely  pasture  lands,  and  without  permanent  water  thereon,  may  be  sold  in 
quantities  not  to  exceed  four  sections  to  the  same  settler,  and  in  no  event  shalj 
sale  he  made  to  a  corporation  either  foreign  or  domestic ;  and  all  sales  to  a  settler 
shall  be  upon  the  express  condition  that  any  sale,  transfer,  or  conveyance  of 
such  land  to  a  corporation,  either  immediate  or  remote,  shall  ipso  facto  ter- 
minate the  title  of  the  purchaser,  and  such  land  shall  be  forfeited  to  the  state 
without  re-entiy,  and  become  again  a  part  of  the  particular  fund  to  which  it 
formerly  belonged.     [Act  April  1 ;  July  4,  1887,  §  5  ;  20  Leg.  p.  83.] 

Art.  4043.  Notification  of  valuation  of  lands  and  manner  of 
keepinsT  record  of  Bame.  It  shall  be  the  duty  of  the  commissioner  of  the 
general  land  office  to  notify  in  writing  the  county  clerk  of  each  county  of  the 
valuation  fixed  upon  each  section  of  land  in  bis  county,  and  in  each  county  at- 
tached to  it  for  judicial  purposes,  which  he  offers  for  sale,  which  notification 
shall  be  kept  by  the  clerk  in  his  office  and  recorded  in  a  well  bound  book, 
which  shall  be  open  to  public  inspection.  [Act  April  1;  July  4,  1887,  §  6  ; 
20  Leg.  p.  83.] 

Art.  4044.    QnantitieSy  minimtun  prices,  etc.,  regulated.     All 

lands  belonging  to  the  public  free  schools,  university,  and  the  several  asylum 
funds,  shall  be  sold  at  not  less  than  two  dollars  per  acre.  All  sections  of 
lands  having  permanent  water  on,  or  bordering  thereon,  shall  be  sold  at  not 
less  than  three  dollars  per  acre,  and  no  less  than  one  hundred  and  sixty  acres 
shall  be  sold,  except  in  cases  where  a  fractional  part  of  a  section  less  than 
one  hundred  and  sixty  acres  is  unsold,  in  which  case  the  entire  fractional  part 
of  such  sui-vey  shall  be  sold ;  provided^  that  no  watered  portion  of  any  sec- 
tion shall  be  sold  unless  there  is  permanent  water  on,  or  bordering  on,  the 
pai-t  of  said  section  remaining  unsold ;  and  all  timber  land  shall  be  sold  at  not 
less  than  five  dollars  per  acre.  By  timber  lands,  as  here  used  is  meant  lands 
valuable  chiefly  for  the  timber  thereon.  [Act  April  1;  July  4,  1887,  §  7;  20 
Leg.  p.  83.] 

Art.  4045 .  Privilegres  and  restrictions  relating  to  actual  settlers 
in  parchasingr  lands.  Any  bona  fide  victual  settler  who  may  reside  on  any 
part  of  the  lands  the  sale  of  which  is  authorized  by  this  act,  at  the  time  this 
act  may  go  into  effect,  shall  have  the  right,  for  a  period  of  six  months  after 
the  same  shall  have  been  appraised,  to  purchase  such  quantity  of  land  as  may 
be  limited  by  this  act,  to  include  his  improvements,  upon  complying  with  the 
provi^iions  of  this  act  regulating  sales  as  in  other  cases,  and  such  land^  shall 
be  appraised  without  reference  to  the  improvements  thereon;  provided^ 
that  any  bona  fide  settler  who  owns  one  section,  and  no  more,  prior  to  this 
enactment,  shall  have  the  right  to  purchase  three  dry  and  strictly  pastural  sec- 
tions, upon  his  making  oath  that  be  is  not  acting  in  collusion  with  others  for 
the  purpose  of  buying  the  land  for  any  other  person  or  corporation,  and  that 
no  other  person  or  corporation  is  directly  or  indirectly  interested  in  the  pur- 
chase of  the  same ;  provided  further ^  that  any  purchaser  and  actual  settler 
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upon  any  of  the  public  free  school,  university,  and  asylum  lands,  under  any 
former  law,  who,  for  any  cause,  has  failed  to  pay  the  principal  and  interest, 
or  either,  due  the  state  upon  such  land,  on  the  first  day  of  August,  a. d.  1886, 
and  by  reason  of  such  failure  or  default  such  purchaser's  land  has  or  may  be 
forfeited  to  the  state,  such  purchaser  shall  have  the  prior  right  for  six  months 
from  the  date  this  act  takes  effect  to  purchase  his  said  land,  at  such  price  as 
the  unpaid  principal  at  the  time  of  default  and  the  interest  due  thereon  under 
such  former  purchase  up  to  the  time  be  purchases  under  this  act  shall 
aggregate.  And  such  purchaser  shall  in  all  other  respects  be  goyerned  by 
the  same  penalties,  restrictions,  and  requirements  enjoined  by  this  act  upon 
other  purchasers  and  actual  settlers.  [Act  April  1;  July  4, 1887,  §  8;  20 
Leg.  p.  83.] 
Posty  Art.  4080. 

Art.  4046.  Sales  to  be  made  by  commissioner  of  general 
land  oflBoe;  his  duties  further  regrnlated.  All  sales  shall  be  made  by 
the  commissioner  of  the  general  land  ofSce,  or  under  his  direction,  and  be 
shall  prescribe  suitable  regulations  whereby  all  purchasers  shall  be  required  to 
reside  upon,  as  a  home,  the  land  purchased  by  them,  for  three  consecutive 
years  next  succeeding  the  date  of  their  purchase.  Such  regulations  shall  re- 
quire the  purchaser  to  reside  upon  the  land  for  the  three  consecutive  years 
herein  mentioned,  and  to  make  proper  proof  of  such  residence  and  occupancy 
to  the  commissioner  of  the  general  land  office  within  one  year  next  after  the 
expiration  of  said  thi*ee  years,  by  bis  affidavit,  corroborated  by  the  affidavit  of 
three  disinterested  and  credible  citizens  of  the  county,  to  be  ceilified  to  by 
some  officer  of  the  county  wherein  the  land  is  situated,  authorized  to  adminis- 
ter oaths.  Any  person  desiring  to  purchase  land  in  accordance  with  the  pro- 
visions of  this  act,  shall  forward  his  application  to  the  commissioner,  partic- 
ularly descpbingthe  land  sought  to  be  purchased,  which  application  shall,  in  all 
cases,  be  accompanied  with  the  affidavit  of  the  applicant,  in  effect  that  he  de- 
sires to  purchase  the  land  for  a  home,  and  has  in  good  faith  settled  thereon; 
and  be  shall  also  swear  that  he  is  not  acting  in  collusion  with  others  for  the 
purpose  of  buying  the  land  for  any  other  person  or  coi-poration,  and  that  no 
other  person  or  corporation  is  interested  in  the  purchase  save  himself.  The 
purchaser  shall  transmit  to  the  treasurer  of  the  state  one-fortieth  of  the  aggre- 
gate purchase  money  for  the  particular  tract  of  land  and  send  to  the  commis- 
sioner his  obligation  to  the  state,  duly  executed,  and  binding  the  purchaser  to 
pay  to  the  state,  on  the  first  day  of  August  of  each  year  thereafter,  until  the 
whole  purchase  money  is  paid,  one-fortieth  of  the  aggregate  price,  with  inter- 
est thereon  from  date  at  the  rate  of  five  per  cent,  per  annum  on  the  whole 
unpaid  purchase  money,  which  interest  shall  also  be  payable  on  the  first  day  of 
^ugust  of  each  year ;  and  upon  receipt  of  one-fortieth  of  the  purchase  money 
^y  the  treasurer,  and  the  affidavit  and  obligation  aforesaid  by  the  commis- 
sioner, the  sale  shall  be  deemed  and  held  effective  from  the  date  the  affidavit 
and  oblio^ation  are  filed  in  the  general  land  office;  provided^  that  if  the  land 
applied  for  be  timber  land,  then  the  purchaser  shall  be  required  to  pay  the 
full  amount  of  the  purchase  money  at  the  time  of  his  purchase.  [Act  April 
1;  July  4,  1887,  §  9;  20  Leg.  p.  83.] 

Art.  4047.  Conditions  precedent  to  Issnance  of  patents;  as  to 
sales  by  purchasers,  etc.  All  purchasers  shall  have  the  option  of  paying 
the  purchase  money  for  their  lands  in  full  at  any  time  after  they  have  occu-; 
pied  the  same  for  three  consecutive  years;  and  when  they  have  made  such  pay- 
ment in  full,  together  with  the  proof  that  they  have  occupied  the  land  and 
homestead  for  three  consecutive  years,  they  shall  be  entitled  to  receive  patents 
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for  the  same  upon  payment  of  the  patent  fees  prescribed  by  law.  Pur- 
chasers may  also  sell  their  lands  at  any  time  after  sale  i^  effected  under  this 
act,  and  iu  such  cases  the  vendee,  or  any  subsequent  vendee,  may  file  his  own 
obiifption  with  the  commissioner  of  the  general  land  office,  together  with  the 
duly  authenticated  conveyance,  or  transfer,  from  the  original  purchaser,  and 
the  intermediate  vendee's  conveyance  or  transfer,  if  any  there  be,  duly  re- 
corded in  the  county  where  the  land  lies,  or  to  which  it  may  be  attached  for 
judicial  purposes,  together  with  his  affidavit  stating  that  he  desires  to  purchase 
the  land  for  a  home,  and  that  he  has  in  good  faith  settled  Uiereon,  and  that 
he  is  not  acting  in  collusion  with  others  K>r  the  purpose  of  buying  the  land  for 
any  other  person  or  corporation,  a4id  that  no  other  person  or  corporation  is 
interested  in  the  purchase  save  himself;  and  thereupon  the  original  obligation 
may  be  surrendered  or  cancelled,  and  the  vendee  shall  become  the  purchaser 
direct  from  the  state,  and  be  subject  to  all  the  obligations  and  penalties  pre- 
scribed by  this  act,  and  the  original  purchaser  shall  be  absolved  from  further 
liability  thereon ;  provided,  that  whenever  a  town  shall  be  located  and  estab- 
lished upon  any  land  sold  under  this  or  any  former  act,  the  purchaser  or  his 
vendee  shall  be  permitted  to  pay  the  entire  balance  of  principal  and  interest 
due  the  state  upon  such  land,  and  obtain  a  patent  therefor  at  any  time;  but 
no  such  payment  shall  be  permitted  or  patent  issue  until  such  purchaser  or 
owner  of  such  land  shall  file  in  the  general  land  office  a  certified  plat  of  such 
town,  made  by  the  proper  suiveyor  of  the  county,  which  shall  be  accompanied 
hf  the  affidavit  of  the  owner  of  such  land,  corroborated  by  the  affidavit  of  five 
oisinterested  and  credible  citizens  of  the  county,  to  the  effect  that  a  town,  giv- 
ing its  name,  has  been  located  and  established  upon  the  land,  and  that  there 
has  been  erected  therein,  and  being  occupied  by  honafide  citizens,  twenty'bus- 
iness  and  residence  houses,  or  either  or  both.  [Act  April  1 ;  July  4,  1387, 
§10;  20Leg.  p.  83.] 

Art.  4048.  Forfeitures  for  noiupayment,  etc.  If  upon  the  first 
day  of  August  of  any  year  the  interest  due  on  any  obligation  remains  unpaid, 
the  commissioner  of  the  general  land  office  shall  endorse  on  such  obligation 
'*land  forfeited/' and  shall  cause  an  entry  to  that  effect  to  be  made  on  the 
account  kept  with  the  purchaser,  and  thereupon  said  land  shall  be  forfeited 
to  the  state,  without  the  necessity  of  re-entry,  or  judicial  ascertainment,  and 
shall  revert  to  the  particular  fund  to  which  it  originally  belonged,  and  be  re- 
sold under  the  provisions  of  this  act  or  any  future  law ;  provided,  if  any 
purchaser  shall  die,  his  heirs  or  legal  representatives  shall  have  one  year  in 
which  to  make  payment  after  the  first  of  August  next  after  such  death  ;  and 
if  any  purchaser  shall  fail  to  reside  upon  and  improve  in  good  fnith  the  land 
purchased  by  him,  he  shall  forfeit  said  hind  and  all  payments  made  thereon  to 
the  state,  and  such  land  shall  be  again  for  sale,  as  if  no  such  sale  and  for- 
feiture bad  occurred ;  or  if  he  shall  fail  to  make  the  proof  of  occupancy 
within  the  time  and  in  the  manner  prescribed  by  the  regulations  of  the  com- 
missioner of  the  general  land  office,  as  provided  for  in  section  (9)  nine  of  this 
act,  he  shall  in  like  manner  forfeit  the  land  and  all  payments  thereon  to  the 
state;  and  provided  further,  that  nothing  in  this  section  contained  shall  be 
construed  to  inhibit  the  state  from  instituting  such  legal  proceedings  as  may 
be  necessary  to  enforce  such  forfeiture,  or  to  protect  any  other  right  to  such 
land,  which  suits  may  be  instituted  by  the  attorney-general,  under  the  direc- 
ti<m  of  the  governor,  in  the  proper  court  of  the  county  in  which  the  land  lies, 
or  in  the  district  court  of  Travis  county,  and  jurisdiction  of  such  causes  is 
hereby  expressly  conferred  on  said  courts.  [Act  April  1 ;  July  4, 1887,  §  11 ; 
20  Leg.  p.  83.] 
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Art.  4049.  Records  and  accounts  to  be  kept  by  commissioii^ 
of  greneral  land  ottLce  and  treasurer*  The  coiniuissioiiei*  of  the  geoeral 
iand  office  shall  retain  in  his  custod^^  as  records  of  his  office  all  applications, 
affidavitH,  obligations,  and  all  other  papers  relating  to  sales  of  said  lands,  and 
shall  cause  to  bo  kept  accurate  accounts  with  each  purchaser.  All  purchase 
money  due  upon  lands,  jblq  well  as  accrued  interest,  and  all  other  moneys  aiis- 
ing  from  the  sales  or  leases  of  said  lands,  shall  be  paid  by  the  purchaser  or 
lessee,,  direct  to  the  treasurer  of  the  state,  who  shall  also  cause  an  accurate 
account  to  be  kept  with  each  purchaser,  and  who  shall  execute  duplicate  re- 
ceipts for  all  sums  of  money  paid  to  him  under  the  provisions  of  this  act,  one 
of  which  receipts  shall  be  delivered  to  the  purchaser,  or  his  agent,  and  the 
other  transmitted  to  the  commissicmer  of  the  general  land  office.  [Act  April 
1;  July  4,  1887,  §  12;  20  Leg.  p.  83.] 

Art.  4050.  Timber  lands ;  price  and  regrnlations  by  commis- 
sioner as  to  sale  of,  or  timber  thereon*  The  commissioner  of  the 
general  land  office  shall  adopt  such  regulations  for  the  sale  of  the  timber  on 
timber  lands  as  may  be  deemed  necessary  and  judicious,  such  regulations  to 
be  subject  to  the  approval  of  the  governor.  Such  timber  shall  not  be  sold  for 
less  than  five  dollars  per  acre  cash,  except  in  such  cases  as  the  commissioner 
may  ascertain  by  definite  examination  of  a  state  agent  that  any  particular 
section  is  sparsely  timbered  or  contains  timber  of  but  little  value,  in  which 
case  he  shall  be  authorized  to  sell  the  timber  on  said  section  at  the  best  price 
on  the  best  terms  practicable ;  provided^  such  timber  is  sold  at  not  less  than 
two  dollars  per  acre;  and  in  no  case  shall  less  than  one  section  of  timbered 
land  be  sold  to  any  purchaser,  except  in  cases  of  fractional  sections,  which 
may  be  sold  under  the  provisions  of  this  act;  provided^  that  the  purchaser 
shall- have  three  years  from  the  date  of  his  purchase  within  which  to  remove 
the  timber  therefrom;*  and  in  case  of  failure  so  to  do  such  timber  shall  be 
forfeited  to  the  state  without  judicial  ascertainment.  [Act  April  1 ;  July  4, 
1887,  §  13;  20  Leg.  p.  83.] 

Art.  4051.  Commissioner  of  land  office  to  lease  lands;  terms, 
etc*,  of  lease*  The  public  lands,  and  all  lands  belonging  to  the  public  free 
school,  asylum,  or  university  funds,  shall  be  leased  by  the  commissioner  of  the 
general  land  office  in  accordance  with  the  provisions  of  this  act.  Such  leases 
shall  be  for  a  term  of  not  more  than  five  years,  and  the  lessee  shall  pay  an  an- 
nual rental  of  four  cents  an  acre  for  all  pasture  lands  leased,  which  rental  shall 
be  paid  each  year  in  advance,  the  first  payment  to  be  made  at  the  time  the 
lease  is  executed  ;  and  if  at  the  termination  of  the  lease  such  land  is  still  sub- 
ject to  lease,  the  lessee  or  lessees  thereof,  whose  term  of  lease  is  expired,  shall 
have  the  refusal  of  such  land  as  be  has  been  leasing,  on  the  terms  and  at  the 
price^that  may  be  fixed  therefoi  by  the  commissioner  of  the  general  land  office. 
All  leases  shall  be  executed  under  the  hand  and  seal  of  the  commissioner  of 
the  general  land  office,  and  shall  be  delivered  to  the  lessee  or  his  duly  author- 
ized agent,  and  such  lease  shall  not  take  effect  until  the  first  annual  rent  is 
paid  and  the  lease  is  duly  filed  for  record  in  the  county  where  the  land  lies,  or 
to  which  it  may  be  attached  for  judicial  purposes,  and  it  shall  not  be  neces- 
sary for  the  commissioner  to  acknowledge  such  lease  before  the  same  is  placed 
on  record.     [Act  April  1;  July  4,  1887,  §  14;  20  Leg.  p.  83.] 

Art.  4052.  Applications  to  lease,  how  made ;  lease  extended  by 
the  commissioner,  etc.  Any  person  desiring  to  lease  any  portion  of  the 
public  lands,  or  the  lands  belonging  to  the  several  funds  mentioned  in  this  act, 
shall  make  application  in  writing  to  the  commissioner  of  the  general  land  office, 
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specifying  and  describing  the  particular  lands  he  desires  to  lease;  and  there- 
upon the  commissioner,  if  satisfied  that  the  lands  applied  for  are  not  in  imme- 
diate demand  for  purposes  of  actual  settlement,  and  that  such  lands  can  be 
leased  without  detriment  to  the  public  interest,  shall  notify  the  applicant  in 
writing  that  bis  proposition  to  lea^e  is  accepted;  and  thereupon  he  shall  ex- 
ecute and  deliver  to  the  lessee,  and  in  the  name  and  by  the  authority  of  the 
state,  a  lease  of  said  land  for  such  term  as  may  be  agreed  upon,  and  deliver 
the  same  to  such  lessee,  when  satisfied  that  the  lessee  has  paid  to  the  treasurer 
of  the  state  the  rent  for  one  year  in  advance.  No  lands  classified  as  grazing 
land  under  this  act  shall  be  subject  to  sale  during  the  existence  of  such  lease, 
and  the  possession  thereof  by  the  lessee  shall  not  be  disturbed  during  the  term 
of  such  lease  so  long  as  the  rents  are  paid  promptly  in  advance  each  year  as 
required  by  this  act.  The  lands  classified  as  agricultural  lands  which  may  be 
leased  under  this  act«  shall  be  leased  subject  to  sale  as  provided  by  this  act, 
and  whenever  such  leased  lands  may  be  purchased  the  lessee  shall  give  imme- 
diate possession  to  such  purchaser;  provided^  that  the  lessee  shall  have  a  piro 
rata  credit  upon  his  next  year's  rent,  or  the  money  refunded  to  him  by  the 
treasurer,  as  he  may  elect;  provided ^  ihat  no  such  sale  shall  be  permitted 
where  such  lessee  shall  have  previously  placed  improvements  of  the  value  of 
one  hundred  dollars  upon  such  section  of  land  so  sought  to  be  purchased ;  and 
j^ovided  further  ^  that  no  actual  settler  who  shall  purchase  land  within  any  lease- 
hold shall  be  permitted  to  turn  loose  more  than  one  head  of  cattle  or  horses 
for  every  ten  acres  of  land  purchased  by  him  and  unenclosed,  or»  in  lieu 
thereof,  four  head  of  sheep  or  goats  to  every  ten  acres  of  land  so  purchased 
and  unenclosed.  Each  violation  of  the  provisions  of  this  act  which  restricts 
the  number  of  stock  that  may  be  turned  loose  on  lands  leased  from  the  state 
shall  be  an  offense,  and  the  offender  on  conviction  shall  be  punished  by  fine  of 
not  less  than  one  dollar  for  each  head  of  stock  he  may  so  turn  loose,  and  each 
thirty  days'  violation  of  the  provisions  of  this  section  shall  oonatitute  a 
separate  offense.     [Act  April  1;  July  4,  1887,  §  15;  20  Leg.  p.  83.] 

Art.  4053.  Regulating  payment  of  money  due  on  leases  and 
accounts  thereof*  All  lessees  shall  pay  the  annual  rents  due  for  leased 
lands  directly  to  the  treasurer  of  the  state,  who  shall  execute  receipts  in 
duplicate  for  each  payment  made  by  any  lessee,  one  of  which  receipts  shall  be 
delivered  to  the  lessee,  and  the  other  transmitted  to  the  commissioner  of  the 
general  land  office.  The  treasurer  shall  cause  to  be  kept  an  accurate  account 
with  each  lessee,  and  the  commissioner  of  the  general  land  office  shall  file  in 
his  office  all  applications  and  other  papers  relating  to  leases, and  keep  a  record 
of  all  leases  made,  which  papers  shall  constitute  a  part  of  the  records  of  his 
office.     [Act  April  1;  July  4,  1887,  §  16  ;  20  Leg.  p.  83.] 

Art.  4054.  Terminating  lease  for  non-payment;  lien  of  state 
to  secure  payment  of  rents.  If  any  lessee  shall  fail  to  pay  the 
annual  rent  due  in  advance  for  any  year,  within  sixty  days  after  such  rent 
shall  become  due,  the  commissioner  of  the  general  land  office  may  declare  such 
lease  cancelled,  by  a  wnting  under  his  hand  and  seal  of  office,  which  writing 
shall  be  filed  with  the  papers  relating  to  such  lease,  and  thereupon  said  lease 
shall  immediately  terminate,  and  the  lands  so  leased  shall  become  subject  to 
purchase  or  lease,  as  the  commissioner  may  determine  for  the  best  interest  of 
the  state.  And  during  the  continuance  of  all  leases,  and  after  forfeiture,  the 
^tate  shall  have  a  lien  upon  all  the  property  upon  the  leased  premises  to  secure 
the  payment  of  all  rents  due,  which  lien  shall  be  prior  and  superior  to  all  other 
liens  whatsoever,  and  it  shall  not  be  essential  to  the  preservation  or  validity  of 
such  lien  that  it  shall  be  reserved  in  the  instrument  of  lease.  [Act  April  1 ; 
July  4, 1887,  §  17;  20  Leg.  p.  83.] 
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Abt.  4055.  Prescriblnsr  penalties  for  nnlawf ally  appropriating^ 
etc.,  said  lands ;  extradition  of  offenders*  It  shall  be  unlawful  for 
any  person  to  fence,  use,  occupy  or  appropriate,  by  herding  or  line-riding, any 
portion  of  the  public  lands  of  the  state,  or  of  the  lands  belonging  to  any  par- 
ticular fund  specified  in  this  act,  without  having  first  obtained  a  lease  of  such 
lands  in  accordance  with  the  provisions  of  this  act.  Any  person,  whether 
owner  of  stock,  manager,  agent,  employ^,  or  servant,  who  shall  fence,  use, 
occupy,  or  appropriate,  by  herding  or  line-riding,  any  portion  of  such  Iand& 
without  a  lease  thereof,  shall  be  deemed  guilty  of  a  misdemeanpr,  and  shall, 
upon  conviction,  be  fined  not  less  than  one  hundred  nor  more  thsin  one  thou- 
sand dollars,  and  in  addition  thereto  shall  be  imprisoned  in  the  county  jail  for 
a  period  of  not  less  than  three  months  nor  more  than  two  years.  Elach  day 
of  such  fencing,  using,  occupving,  or  appropriating,  by  heixlingor  line-riding, 
shall  be  deemed  a  separate  offense,  and  any  person  so  offending  may  be  pros* 
ecuted,  by  indictment  or  information,  in  the  proper  court  of  the  county  where 
any  portion  of  the  land  lies  or  to  which  it  may  be  attached  for  judicial 
purposes,  or  in  the  county  of  Travis,  and  jurisdiction  of  such  offenses  is 
hereby  vested  in  said  courts;  and  in  case  any  indictment  or  information  ia 
preferred  or  filed  against  a  non-resident  of  this  state  for  a  violation  of  thia 
section,  it  shall  be  the  duty  of  the  governor  to  demand  the  extradition  of  the 
defendant  from  the  proper  officer  of  any  state  or  territory  where  he  may  be 
found,  in  order  that  be  may  be  brought  to  trial.  *<Fenoing,''  within  the  mean- 
ing of  this  act,  is  the  erection  of  any  structure  of  wood,  wire,  or  both,  or  any 
other  material  intended  to  prevent  the  passage  of  cattle,  horses,  mules,  asses» 
sheep,  goats,  or  hogs,  whether  the  same  shaU  enclose  lands  on  all  sides  or  be 
erected  on  one  or  more  sides.  Any  appropriation  of  land  belonging  to  any 
particular  fund  specified  in  this  act,  or  of  the  public  lands  of  this  state,  without 
first  having  obtained  a  lease  thereof,  by  fencing  of  any  kind,  or  by  enclosures- 
consisting  partly  of  fencing  and  partly  of  natural  obstacles,  or  impediments, 
to  the  passage  of  live-stock,  shall  be  deemed  an  unlawful  appropriation,  pun- 
ishable as  provided  in  this  section  for  appropriating  such  lands,  and  each  day 
said  land  is  so  appropriated  shall  be  deemed  a  separate  offense.  [Act  April 
1;  July  4,  1887,  §  18;  20  Leg.  p.  83.] 

Abt.  4056.  Section  18  not  to  apply  to  gratherinsr  stock  for  ship- 
menty  etc.  The  provisions  of  this  act  as  set  forth  in  the  preceding  section, 
shall  not  apply  to  persons  who  are  moving,  or  gathering,  or  holding  for  ship- 
ment any  stock  mentioned  in  said  article ;  provided,  the  said  persons  have  not 
erected  any  fence  on  such  lands,  or  continue  on  said  lands  longer  than  one 
week.     [Act  April  1;  July  4,  1887,  §  19;  20  Leg.  p.  83.] 

Art.  4057.  GoTemor  may  require  attomey-greneral  to  brings 
snlts  agrainst  persons  unlawfully  enclosings  lands^  etc.  All  enclos- 
ures of  or  fences  upon  any  portion  of  the  public  lands,  or  the  lands  belong- 
ing to  the  public  free  school,  asylum,  or  university  funds,  without  lawful 
authority,  shall  be  removed  within  sixty  days  from  the  time  this  act  shall  take 
effect.  If  the  governor  is  informed  at  any  time,  upon  the  affidavit  oi  some 
credible  person,  that  any  portion  of  the  public  lands,  or  lands  belonging  to 
the  public  free  school,  asylum,  or  university  funds,  have  been  enclosed,  or 
that  fences  have  been  erected  thereon,  without  authority  of  law,  he  is  author- 
ized, in  his  discretion,  to  direct  the  attorney-general  to  institute  suit  inth# 
name  of  the  state  for  the  recoveiy  of  such  land,  and  damnges  for  the  use  and 
occupation  of  such  land,  and  the  removal  of  such  enclosures  and  fences. 
Such  suit  may  be  instituted  in  the  district  court  of  any  county  where  the  land» 
or  a  portion  thereof,  is  situated,  or  in  the  district  court  of  Travis  county; 
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and  upon  applioation  of  the  attorney-general,  and  without  affidavit  or  bond, 
the  olerk  of  the  court  in  which  suit  is  instituted  shall  issue  a  writ  of  seques- 
tration, directed  to  any  sheriff  of  the  State  of  Texas,  commanding  and  re- 
quiring such  officer  to  take  such  land  and  all  property  thereon  into  his  actual 
custody,  and  the  same  hold  subject  to  the  further  orders  of  the  court.  Such 
writ  of  sequestration  may  be  executed  by  any  sheriff  of  the  state  into  whose 
hands  it  may  be  delivered,  and  it  shall  be  the  duty  of  any  sheriff  into  whose 
hands  it  may  come,  to  proceed  and  execute  such  writ,  and  the  governor  is  re- 
quired, in  his  discration,  to  furnish  such  sheriff  with  the  necessary  force  of 
volunteer  militia  or  other  military  force  of  the  state  to  accomplish  the  pur- 
poses of  the  writ  and  to  execute  the  process  of  the  court.  The  defendant  in 
such  writ  may  replevy,  as  in  ordinary  cases,  by  giving  bond  as  prescribed  by 
law,  and  such  cases  shall  have  precedence  on  the  docket,  and  stand  for  trial 
before  all  other  causes;  and  in  case  judgment  is  recovered  by  the  state  in  such 
suit  the  court  shall  order  such  enclosures  or  fences  to  be  removed,  and  shall 
tax  the  costs  of  suit,  including  the  cot»t  of  the  military  force,  if  any,  against 
the  defendant;  and  all  the  property  found  upon  the  land  belonging  to  the  de- 
fendant shall  be  liable  for  such  costs  and  damages  in  addition  to  the  personal 
liability  of  the  defendant.  Appeals  may  be  prosecuted  from  all  judgments 
in  such  cases,  as  in  ordinary  cases,  except  that  the  state  shall  not  be  required 
to  give  bond  to  perfect  its  appeal,  and  such  cases  on  appeal  shall  have  prece- 
dence over  all  other  causes.    [Act  April  1 ;  July  4, 1887,  §  20;  20Leg.  p.  83.] 

Art.  4058.  Ghites,  etc*,  proyided  for.  It  shall  be  unlawful  for  any 
person  or  corporation  who  may  have  used  any  of  the  lands,  by  joining  fences 
or  otherwise,  to  build  or  maintain  more  than  three  miles  lineal  measure  of 
fence,  running  in  the  same  genend  direction,  without  a  gateway  in  same,  which 
gateway  must  be  at  least  ten  feet  wide,  and  shall  not  be  locked  or  kept  closed 
so  as  to  obstruct  free  ingress  and  egress ;  providedy  that  all  persons  who  have 
fences  already  constructed  in  violation  of  the  provisions  of  this  act  shall  have 
two  months  from  the  time  this  act  takes  effect  within  which  to  conform  with 
the  provisions  hereof;  provided  further  ^  if  any  person  or  persons  shall  build 
or  maintain  more  than  three  miles  lineal  measure  running  in  the  same  direc- 
tion, without  providing  such  gateway,  he  shall  be  deemed  guilty  of  a  misde- 
meanor, and  upon  conviction  shall  be  fined  in  any  sum  not  less  than  two  hun- 
dred dollars  nor  more  than  one  thousand  dollars,  and  each  day  that  such  fence 
remains  without  such*  gateway  shall  constitute  and  be  punished  as  a  separate 
offense;  provided  further ^th^t  the  construction  of  giites  as  provided  for  in 
this  section  shall  apply  only  to  pasture  lands;  provided  farther ^  when  herds 
of  cattle,  horses,  sheep,  or  goats  are  driven  through  this  state  from  one  place 
to  another  place  in  this  state,  and  it  becomes  necessary  for  such  stock  to  pass 
through  any  enclosed  pasture  of  any  person  who  has  leased  any  of  the  afoi*e- 
said  lands,  such  lessee  of  such  enclosure  shall  permit  such  stock  to  pass 
through  such  pasture ;  providedy  the  owner  of  such  stock  so  driven  through 
any  such  enclosure  shall  move  the  same  as  expeditiously  and  with  as  little 
delay  as  practicable  through  such  enclosure.  [Act  April  1;  July  4,  1887, 
f  21;  20Leg,p.  83.] 

See,  anUy  Art.  2485a. 

Art.  4059.  lioasliigr  or  withholdlnsr  from  lease  agrrlcaltural 
lands*  etc.  The  commissioner  of  the  general  land  office,  under  the  direction 
of  the  governor,  may  withhold  from  lease  any  agricultural  lands  necessary  for 
purposes  of  settlement,  or,  in  his  disci*etion,  he  may  lease  such  agricultural 
lands  in  small  quantities  for  a  less  period  than  five  years,  as  the  public  inter- 
^est  and  development  of  the  country  may  seem  to  require ;  and  no  agricultural 
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lands  shall  be  leased  if  in  the  judgment  of  the  commissioner  they  may  be  in 
immediate  demand  for  settlement,  but  such  lands  shall  be  held  for  settlement 
and  sold  to  actual  settlers  only,  under  the  provisions  of  this  act;  and  all  sec* 
tions  or  fractions  of  sections  in  all  counties  organized  prior  to  the  first  day  of 
January,  1875,  except  EI  Paso,  Pecos,  and  Presidio  counties,  which  sections 
are  detached  and  isolated  from  other  public  lands,  may  be  sold  to  any  pur- 
chaser except  to  a  corporation,  at  not  less  than  two  dollars  per  acre,  upon  such 
terms  as  the  commissioner  of  the  general  land  office  may  prescribe.  [Act 
April  1;  July  4,  1887,  §  22;  20  Leg.  p.  88.] 

Art.  4060.  980,000  appropriated  out  of  school  fundSy  ete»,to- 
defray  expenses  of  executing  this  act.  The  sum  of  eighty  thousand 
dollars,  or  so  much  thereof  as  may  be  necessary,  is  hereby  appropriated,  out 
of  the  several  funds  belonging  to  the  public  free  schools,  asylums,  and 
university,  to  pay  the  expenses  of  executing  this  act,  which  sum  shall  be  ap- 
portioned between  said  funds  according  to  their  respective  interests  and  the- 
work  necessary  to  be  done,  and  shall  be  expended  by  the  commissioner  of  the 
general  land  office,  with  the  approval  and  under  the  direction  of  the  governor. 
[Act  April  1;  July  4,  1887,  §  23;  20  Leg.  p.  83.] 

Abt.  4061.  lioaseholds  exempt  from  taxation.  Leaseholds  cre- 
ated under  the  provisions  of  this  act  shall  be  exempt  from  all  taxation.  [Act 
April  1;  July  4,  1887,  §  24 ;  20  Leg.  p.  83.] 

Art.  4062.  Bights  of  lessees  under  former  laws.  Nothing  in 
this  act  shall  be  construed  to  impair,  interfere  with,  or  in  any  manner  affect 
any  lease  or  sale,  or  the  rights  growing  out  of  the  same,  made  under  former  laws,, 
of  the  lands  herein  referred  to ;  provided^  that  any  person  or  persons  wha 
have  heretofore  leased  lands  from  this  state  at  prices  fixed  by  the  land  board, 
and  whose  leases  are  not  yet  expired,  shall  have  their  rental  for  the  remaiuder 
of  their  unexpired  term  reduced  to  the  prices  charged  under  this  bill  for  the 
lease  of  similar  lands.     [Act  April  1 ;  July  4,  1883,  §  25;  20  Leg.  p.  83.] 

Art.  4063.  Bepealingr  clause ;  books,  etc.,  deposited  with  eom-^ 
missioner  of  land  office.  All  laws  and  parts  of  laws  in  conflict  with  this 
act  are  hereby  repealed ;  and  the  secretary  of  the  land  board  is  hereby  author- 
ized and  directed  immediately  upon  the  passage  and  approval  of  this  act  to- 
deposit  with  the  commissioner  of  the  general  land  office  all  the  books,  papers, 
and  records  belonging  to»or  pertaining  to  said  land  board,  and  such  books, 
papers,  and  records  shall  hereafter  constitute  a  part  of  the  records  of  the  gen- 
eral land  office.     [Act  April  1;  July  4,  1887,  §  26  ;  20  Leg.  p.  83.] 

Art.  4064,  §  1.  Patents  to  university  lands^  issued  how.  The  com- 
missioner of  the  general  land  office  be  and  he  is  hereby  authorized  and 
required  to  issue  patents  to  aril  parties  purchasing  university  lands  in  accord- 
ance with  the  original  subdivisions,  as  made  under  the  provisions  of  **An  act 
authorizing  the  disposition  and  sale  of  university  lands,"  approved  August  30,. 
1856,  where  said  subdivisions  have  been  made  and  field-notes  filed  in  the  general 
land  office  in  accordance  with  said  act ;  and  if  it  should  appear  from  actual 
survey  on  the  ground,  conforming  to  the  lines  and  corners  of  said  original 
subdivisions,  that  there  is  in  any  subdivision  more  or  less  than  one  hundred 
and  sixty  acres,  the  commissioner  of  the  general  land  office  shall  issue  patent 
for  the  number  of  acres  contained  in  said  subdivisions,  upon  the  purchaser 
paying  into  the  state  treasury  the  amount  per  acre  that  the  subdivision  may 
have  been  appi-aised  at;  provided,  that  this  act  shall  not  affect  any  righta 
heretofore  acquired  under  existing  laws  relative  to  said  university  lands.  [Act 
Jdarob  20;  July  24,  1879;  16  Leg.  p.  39.] 
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Art.  4064,  §  2.  Bepealinsr  clause.  All  laws  and  parts  of  laws  m  con- 
flict with  this  act  be,  and  the  same  are  hereby  repealed. 

Art.  4065.  Ijand  board  to  inyestigate  frand^*  created.  Be  it 
enacted  by  the  legislature  of  the  State  of  Texas :  That  a  land  board  shall  be 
created  to  consist  of  three  persons  to  be  appointed  by  the  governor  and  the 
governor  and  the  comptroller  shall  be  ex  officio  members  of  said  board.  [Act 
April  14,  1883,  §  1;  18  Leg.  p.  106.] 

Abt.  4066.  Daties  of  land  board.  It  shall  be  the  duty  of  the  land 
board  provided  for  in  section  one  of  this  act  to  ascertain  by  investigation 
whether  any  illegal  or  fraudulent  purchases  have  been  made  by  any  person  or 
persons  of  any  of  the  land  set  apart  for  the  benefit  of  the  common  school 
fand  and  authorized  to  be  sold  under  an  act  approved  July  8,  1879,  and  an 
act  amendatory  thereof  approved  April  6,  1881,  in  which  the  county  or  dis- 
trict surveyor  or  his  deputy  acting  for  him  in  the  county  in  which  any  such 
land  is  situated,  acted  as  agent  for  the.  purchaser  in  making  the  application  to 
purchase  or  in  which  any  one  person  has  acquired  or  by  application  attempted 
to  acquire  illegally  more  lands  than  he  was  permitted  by  law  to  purchase  by 
the  use  of  names  of  persons  other  than  his  own  or  otherwise,  or  where  any 
person  has  made  an  application  or  file  without  intending  in  good  faith  to  take 
the  usual  steps  required  by  law  to  perfect  his  title,  and  in  cases  whei*e  the 
purchase  of  said  lands  was  not  made  in  the  real  name  of  the  person  Intending 
to  be  the  actual  purchaser  and  where  the  law  has  been  evaded  or  violated  in 
any  other  manner  to  the  prejudice  of  the  state  or  tbe  school  fund  and  in  case 
they  discover  that  any  such  illegal  or  fraudulent  purchases  have  been  made  in 
violation  of  said  acts  of  1879  and  1881  in  the  manner  aforesaid;  and  in  ease 
they  should  conclude  that  the  interest  of  the  common  school  fund  will  be  sub- 
served by  the  institution  of  suits  to  annul  and  set  aside  such  purchase  or  pur- 
chases it  shall  be  the  duty  of  said  board  to- notify  the  attorney-general  of  their 
conclusions  and  said  officer  shall  thereupon  institute  suit  in  the  name  of  the 
state  against  all  persons  who  have  made  such  illegal  or  fraudulent  purchases 
and  their  vendee  or  vendees  who  may  have  bought  with  notice  of  the  illegality 
or  fraud  in  the  purchase  under  the  acts  before  mentioned.  [Act  April  14, 
1883,  §  2;  18  Leg.  p.  106.] 

Art.  4067.  InYestisratlon  of  general  land  office^  etc.  It  shall  be 
the  duty  of  the  board  created  by  this  act  to  investigate  the  condition  of  the 
general  land  office,  and  the  manner  in  which  said  office  is  conducted  and%aid 
board  shall  also  investigate  the  condition  of  such  district  and  county  surveyors' 
offices  in  this  state  as  they  may  think  proper  with  a  view  of  ascertaining 
what  irregularities  or  violations  of  law  may  have  been  committed  in  any  of 
said  offices,  and  recommend  and  advise  the  attorney-general  to  take  such  ac- 
tion as  may  be  deemed  pmper  in  the  premises,  and  said  board  shall  further 
investigate  the  history  of  the  filing  of  the  John  Gibson  certificates,  also  the 
proposed  surrender  of  the  same  to  the  general  land  office,  and  to  advise  and 
direct  such  a  course  as  may  be  deemed  proper  in  relation  thereto.  And  said 
board  shall  further  investigate  the  history  of  the  appraisement  of  the  school 
land  situated  in  Haskell  county,  and  tbeir  approval  by  the  commissioner  of 
the  general  land  office  and  the  manner  in  which  the  surveyor  of  said  county 
was  notified  of  such  approval  and  the  manner  in  which  the  books  of  the  sur- 
veyor of  said  county  are  reported  to  have  been  opened  in  the  city  of  Austin 
for  the  purpose  of  permitting  parties  to  file  on  the  same,  and  who  file  on  said 
land  before  the  notice  of  such  approval  waA  sent  to  the  surveyor  of  said 
county  as  the  law  requii'es.  And  said  board  shall  further  investigate  the  gen- 
eral land  office  for  the  purpose  of  determining  how  many  clerks  and  what 
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officers  in  said  office  have  within  the  past  two  years  filed  upon  school  lands 
and  under  whose  advice  and  permission  they  made  such  files.     [Act  April  U, 

1883,  §  3;  18  Leg.  p.  106.] 

Abt.  4068.  May  send  for  persons  and  papers,  etc.  In  the  pros- 
ecution of  the  investigation  provided  for  in  this  act  the  board  are  authorized  to 
send  for  pei'sons  and  papers,  to  administer  oaths  and  affirmations,  to  issue 
subpoenas  and  enforce  attendance  of  witnesses,  which  subpoenas  shall  be  ex- 
ecuted by  any  officer  now  authorized  by  law  to  execute  process  and  any  wit- 
ness appearing  before  said  board  shall  receive  the  same  pay  as  witnesses  in 
civil  cases  to  be  paid  by  the  state.  [Act  April  14,  1883,  $  4;  18 
Leg.  p.  106.] 

Art.  4069.  May  make  inyestigrations,  ete.  The  board  may  delegate 
any  one  of  their  number  to  go  to  different  pails  of  the  state  to  make  investi- 
gations  and  to  procure  testimony,  and  in  such  cases  he  shall  be  invested  with 
the  full  powers  of  the  board  to  procure  such  testimony  and  to  enforce  the 
attendance  of  witnesses.     [Act  ^ril  14,  1883,  §  5;  18  Leg.  p.  10$.] 

Art.  4070.  Venue  of  suits.  The  suits  provided  for  in  this  act  shall  be 
brought  within  twelve  months  from  the  time  this  act  takes  effect,  in  the 
county  where  the  land  is  situated,  or  in  the  county  to  which  such  county  where 
the  land  is  situated  is  attached  for  judicial  purposes,  or  in  the  county  of  the 
residence  of  the  purchaser,  or  the  pernon  for  whose  bene6t  the  purchases  wei-e 
made,  as  the  state  may  elect;  provided^  that  suits  for  the  recovery  of  such 
lands  against  non-residents  or  corporations  shall  be  brought  in  the  district 
coui-t  of  Travis  county  ;  and  provided  further ^  that  in  all,  cases  where  twenty- 
five  sections  or  more  of  land  in  excess  of  the  seven  sections  authorized  bylaw 
to  be  purchased,  have  been  purchased  by  or  for  the  benefit  of  any  one  person  or 
corporation,  suits  for  the  recovery  thereof  shall  be  brought  in  the  district 
courts  of  Travis  county.     [Act  April  14,  1883,  §  6;  18  Leg.  p.  106.] 

(1)  In  a  suit  by  the  state  to  set  aside  a  sale  of  land  under  the  Innd  fraud  act,  all  parties  in 
whose  names  purchases  were  alleged  to  have  been  made  for  the  beneftc  of  a  particular  de- 
fendant, were  proper  and  necessary  parties  defendant,  except  such  as  may  have  oonveyed  to 
that  particular  defendant  before  the  institution  of  the  suit.  State  of  Texas  v.  Snyder, 
S6  T.  689. 

(2)  Suit  was  brought  by  the  state.  April  12, 1884,  in  Mitchell  county,  Texas,  to  recover 
thirty  sections  of .  school  land  alleged  to  have  been  fraudulently  purchased  from  the  state. 
The  suit  was  brought  under  authority  of  the  Act  of  April  14,  1883,  to  investigate  land  frauds, 
etc.  On  Octol»er  15,  1884,  the  defendant  pleaded  to  the  jurisdiction  of  the  court,  jsetting  forth 
that  tnder  the  act  authorizing  the  suit,  the  district  court  of  Travis  county  alone  bad  jurisdic- 
tion of  such  suits  when  brought  to  recover  thirty  sections  of  land.  On  December  30, 1  SSI,  the 
state  amended  its  petition,  and  reduced  its  claim  to  twenty  sections  of  land.  On  January  &, 
1885,  the  defendants  renewed  their  plea  to  the  jurisdiction,  setting  forth  that  from  April  12, 

1884,  to  December  30,  1884,  the  suit  was,  and  remained  a  suit  for  more  than  twenty  sections 
of  land  of  which  the  district  court  of  Travis  county  alon^  had  jurisdiction.    On  January  7. 

1885,  the  plea  to  the  jurisdiction  was  sustained.  Held,  (a)  The  Act  of  April  14, 1883,  required 
'Such  suits  to  be  brought  within  tw^ve  months  after  it  took  effect,  (b)  The  suit  was  praeti* 
cally  a  suit  to  try  title,  (c)  In  such  a  suit  the  state  may  set  up  such  facts  as  are  necessary  to 
such  relief  as  could  be  given  only  by  a  court  of  equity,  without  in  the  least  depriving  the 
action  of  ita  character  as  an  action  to  try  title  to  land.  (<l)  The  jurisdiction  of  the  district 
court  of  Mitchell  county  over  the  subject  matter  of  litigation,  was  not  dependent  on  the  Act 
of  April  14, 1883,  but  existed  by  reason  of  the  jurisdiction  coniferred  on  it  by  the  constitutioo. 
(e)  The  sixth  section  of  the  Act  of  April  14, 1883,  determined  the  venue  of  actions  to  be  insti- 
tuted under  it.  but  did  not  confer  jurisdiction  over  the  subject  matter;  and  if  no  objection 
were  made  in  proper  time  and  manner  to  the  venue  a  suit  might  be  maintained  in  any  county 
in  the  state  for  over  twenty-five  sections  of  land.  (/)  The  court  had  jurisdiction  over  the 
subject  matter  of  the  action  and  never  lost  it,  except  as  to  sections  the  claim  to  which  was 
abandoned  by  amendment.  That  amendment  was  to  cure  a  defect  pointed  out  by  defendant, 
and  was  proper  though  it  related  to  the  venue  of  the  case,  and  affected  the  question  of  luris- 
diction  over  the  person,  (g)  If.  while  the  action  stood  for  thirty  sections,  a  plea  to  theinris- 
diction  had  been  urged,  it  should  have  been  sustained,  not  because  the  court  had  no  jurisdiction 
of  the  subject  matter,  but  because  the  defendants  were,  under  the  act,  entitled  to  be  sued  in 
Travis  county,  (h)  The  amendment  did  not  set  up  a  new  cause  of  action  unless  it  embraced 
land  not  sued  for  in  the  original  petition,  but  merely  abandoned  a  part  of  the  cause  of  aotioii 
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«et  up  iu  the  origiual  petltioa,  nor  was  it  a  fraudulent  attempt  to  confer  jurisdiction.    State  v. 
Snyder,  66  T.  6^. 

In  an  action  by  the  state  to  recover  possession  of  school  land  alleged  to  have  been  fraud- 
ulently purchased,  it  is  not  necessary  to  a  recovery  that  the  state  should  tender  a  payment  of 
that  portion  of  the  purchase  money  already  paid.    State  v.  Snyder,  66  T.  688. 

Abt.  4071.  Sales  under  Act  of  1881  perfected^  when.  In  all  cases 
where  files  have  been  made  prior  to  Febmary  3,  1883,  upon  any  of  the  land 
set  apart  for  the  benefit  of  the  common  scbogl  fund  and  authorized  to  be  sold 
under  the  Acts  of  1879  and  1881,  and  the  first  payment  on  said  land  as  pro- 
vided by  said  acts  has  been  made  or  a  tender  thereof  made  to  the  treasurer 
and  refused  by  hira  and  the  commissioner  of  the  general  land  office  has  failed 
or  refused  to  file  the  application  of  the  purchaser  and  issue  his  certificate  as 
provided  for  in  the  seventh  section  of  the  Act  approved  April  6,  1881,  and  to 
complete  the  sale  of  the  land  so  applied  for,  if  the  state  shall  not  bring  suit 
to  set  aside  and  annul  such  pui*chase  within  twelve  months  from  the  time  this 
act  goes  into  effect,  it  shall  be  the  duty  of  the  commissioner  of  the  general 
land  ofiSce  to  complete  and  perfect  the  sale  of  said  land  so  purchased  in  accord- 
ance with  the  provisions  of  the  above  recited  Act  of  1881,  [Act  April  14, 
1883,  §  7;   18  Leg.  p.  16.] 

Art.  4072.  Compensation  of  members  of  land  board*  'Each 
member  of  the  bonrd  provided  for  by  this  act  except  the  governor  and  the 
comptroller  shall  be  paid  at  the  rate  of  five  dollars  per  day  while  actually 
engivged  in  the  investigation  provided  by  this  act;  provided^  they  shall  not  be 
paid  for  more  than  six  months'  services  and  in  case  any  member  of  the  board 
shall  have  to  travel  to  any  point  in  the  state  to  take  evidence  in  any  investi- 
gation provided  for  in  this  act  in  addition  to  his  per  diem  of  five  dollars  above 
provided  for  he  shall  receive  five  cents  per  mile  for  every  mile  traveled  by 
him  in  going  to  the  place  where  the  investigation  is  prosecuted  and  five  cents 
per  mile  in  returning  to  the  capital,  the  amount  of  mileage  to  be  verified  by 
affidavit  of  the  member  who  has  performed  the  service.  [Act  April  14, 1883, 
§  8;  18  Leg.  p.  16.] 

Art.  4073.  Claims  and  accounts  paid,  how.  The  governor  shall 
certify  all  claims  and  accounts  arising  under  the  provisions  of  this  act  to  the 
comptroller  who  shall  issue  his  warrant  therefor  to  be  paid  by  the  state  treas- 
urer.    [Act  April  14,  1883,  §  9;  18  Leg.  p.  16.] 

Abt.  4074.  Suits  instituted,  when.  No  suit  shall  be  instituted  by  the 
attorney-general  under  the  provisions  of  this  act  unless  it  shall  be  advised 
and  directed  by  at  least  three  of  the  board  created  by  this  act.  [Act  April 
14,  1883,  §  10;  18  Leg.  p.  16.] 

Abt.  4075.  Person  includes  corporation.  The  word  person  as  used 
in  this  act  shall  be  construed  to  include  any  corporation  firm  or  partnership 
as  well  as  material  persons.     [Act  April  14,  1883,  §  11 ;  18  Leg.  p.  16.] 

Abt.  4076.  Appropriation.  The  sum  of  five  thousand  dollars  is  hereby 
appropriated  out  of  any  money  iu  the  treasury  not  otherwise  appropriated 
to  carry  into  effect  the  provisions  of  this  act  to  be  expended  under  the  direc- 
tion of  the  board  created  by  this  act.  [Act  April  14,  1883,  §  12;  18  Leg. 
p.  16.] 

Art.  4077.  Purchases  of  school  lands  by  clerics  in  greneral  land 
office  validated.  Whereas  by  an  erroneous  ruling  of  the  commissicnier  of 
the  general  land  office,  some  of  the  clerks  in  said  office  have  been  led  to  be- 
lieve that  they  had  a  legal  right  to  file  upon  and  purchase  certain  of  the  public 
free  school  lands  of  the  state,  and  whereas,  so  believing,  they  did  apply  for 
and  purchase  some  of  said  lands,  and  whereas,  said  applications  and  pur- 
chases were  innocently  made  by  them  through  having  been  so  misled,  therefore : 
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The  applicatioDs  and  purchases  df  public  free  school  lands  heretofore  made 
by  clerks  in  the  general  land  office,  wherein  they  have  complied  with  and  shall 
continue  to  comply  with  the  law  for  the  sale  of  such  lands  by  the  state,  be  and 
the  same  are  in  all  things'validated,  and  said  purchasers  are  with  reference  to 
said  purchases  hereby  placed  upon  an  equal  footing  with  any  other  citieen  of 
this  state.     [Act  Feb.  6  ;  May  7,  1884;  18  Leg.  S.  S.  p.  71.] 

Art.  4078.  Bnlingns  of  commissioner  not  Talidated.  Nothing  in 
this  act  shall  be  construed  as  validating  the  erroneous  ruling  of  the  commis- 
sioner of  the  general  land  office,  under  which  said  applications  were  received 
and  recognized  by  said  commissioner,  or  to  validate  or  authorize  any  file  or 
purchase  hereafter  made;  or  to  validate  or  in  any  way  affect  any  invalid  pur- 
chases made  by  any  other  persons  ;  or  to  relieve  any  other  person  whomsoever 
from  the  penalties  of  the  civil  or  criminal  laws  which  may  be  applicable  to 
them.     [Act  Feb.  6;  May  7,  1884,  §  2 ;  18  Leg.  S.  S.  p.  71.] 

Art.  4079.  Forfeiture  of  school  lands,  etc.,  for  non-payment  of 
purchase  money  waived.  The  failure  of  a  holder  of  public  free  school, 
university  or  asylum  land,  under  contract  of  purchase  from  the  state,  to  make 
the  annual  payments  of  principal  or  interest  thereon  prior  to  the  first  day  of 
August  after  the  same  becomes  due  shall  not  cause  a  forfeiture  of  the  rights 
of  such  holder  in  such  land.     [Act  Feb.  23;  June  30,  1885;  19  Leg.  p.  18.} 

See,  post,  Art.  40S0. 

Art.  4080.  Time  of  payment  for  school  lands  extended.  Whereas, 
under  an  act  of  the  legislature  of  this  state  providing  for  the  sale  of  state 
school  lands,  approved  April  24,  1874,  and  an  act  of  the  legislature  of  this 
state  providing  for  the  sale  of  the  asylum  lands  of  the  state,  approved  April 
26,  1874,  many  of  said  lands  were  sold  on  a  credit  of  ten  years,  the  principal 
bearing  ten  per  cent,  interest  per  annum ;  and  whereas,  many  of  the  obliga- 
tions given  for  said  lands  are  now  about  to  become  due,  and  said  purchase 
money  is  bringing  to  the  state  a  higher  rate  of  interest  than  can  be  otherwise 
obtained  for  the  same  sum ;  and  whereas,  it  is  to  the  interest  of  the  state 
school  fund,  and  other  funds  to  which  such  lands  belong,  that  the  time  for 
the  payment  of  said  principal  purchase  money  be  extended;  Therefore, 

§  1.  All  purchasers  of  said  lands  under  either  of  the  above  recited  acts,  or 
their  assignees,  shall  have  ten  yeare  from  the  date  when  their  original  obliga- 
tions given  for  said  lands  shall  have  fallen  due  within  which  to  pay  the  princi- 
pal of  said  obligations,  and  no  forfeiture  of  said  lands  shall  be  declared  on 
account  of  the  non-payment  of  the  principal  of  said  obligation  until  the  ex- 
piration of  ten  years  from  the  date  of  the  maturity  of  the  same  as  orginally 
made.     [Act  Feb.  25,  1887;  20  Leg.  p.  7.] 

Art.  4080,  §  2.  Saving:  clause  as  to  interest.  Nothing  in  this  act 
shall  be  construed  to,  in  any  respect,  relieve  said  purchasers  from  the  pay- 
ment of  interest  oq  said  lands  in  the  manner  or  on  the  terms  presented  in 
said  original  acts,  nor  to  prevent  a  forfeiture  of  said  lands  for  a  failure  to 
comply  with  the  terms  of  said  original  obligations  in  the  payment  of  interest. 

See,  ante,  Art.  4045,  4079. 
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may  send  for  persons  and  papers,  admin- 
ister oaths,  etc. ,  4068. 
make   investigations   and   procure   tes- 
timony, how,  4069. 
suits  by,  brought  where,  4070* 
necessary  parties  to,  4071. 
provisions  as  to,  4071  (2). 
sale  under  Act  of  1881 ,  pmected  when,  4071 . 
compensation  of  members  of  land  board,4072. 
claims  and  accounts,  how  paid,  4073. 
suits,  institnted  when,  4074. 
"person"'  includes  corporation,  4075. 
appropriations,  4076. 
LEASEHOLDS  exempt  from  taxation,  4061. 
LESSEES  of  school  lands  under  former  laws, 

rights  of,  4062. 
PATENTS  to  university  lands,  issued  when, 
4064. 
lor  county  school  lands,  issued  when,  4034. 
PUBLIC  FREE  SCHOOL  AND  COUNTY 
8CLOOL  LANDS. 
reservations  for  public  school  lands,  4031. 
of  surveyed  lands,  4031a. 
of  lands  sold  for  taxes,  3031a  (1). 
county  school  lands,  certificates  for,  issued 
when,  4032. 
location  of,  how  made,  4033. 
informal  survey  of,  validated,  4033a. 
patents   on    previous    locations,    issued 

when,  4034. 
title  to,  vested  in  counties,  4035. 
control  over,  by  state,  4035  (1, 2). 
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PUBLIC  FREE  SCHOOL  AND  COUNTY 
SCHOOL  LANDS— continued, 
sold  and  proceeds  invested,  how,  4036. 
interest  upon  purchase-money  notes,, 
used  how,  4036  (1). 
actual  settlers  have  preference  right  to* 
purchase,  4037  and  note, 
reservations    for    unorganized    counties,. 
4037a. 
survey  of,  made  by  lowest  and  best  bid- 
der, 4037a. 
advertisements    for    bids,    how   made,. 
4037a,  §  2. 

may  be  rejected,  etc.,  4037a,  §  3. 
survey  by  private  contract  authorized,. 
4037a,  §  3. 
requisites  of  contract:  bond  required^ 
4037a,  §  4. 
surveys    returned    and   recorded,   how^ 

4037a,  §  5. 
comers,  how  marked   and  established,. 

4037a, §  6. 
leagues    numbered    and    appropriated,. 

how,  4037a,  §  7. 
commissioner  to  supervise  surveys,  pow- 
ers of,  4037a,  §  8. 
plats  and   field-notes,  how  made,  etc.,. 

4037a, §  9. 
contractors  and  others  prohibited  fromi 

locating  lands,  4037a,  §  10. 
payment  for  surveys,  etc.,  made  when,. 

4037a,  §  11. 
appropriations  for  surveys,  etc.,  4037a,. 
§12. 
reservation  of  325  leagues,  40376. 
patent    to   unorganized   county,   issued 

when  and  how,  40376,  §  2. 
to  organized  county,  issued  when  and 

how,  40376,  §  3. 
appropriation    for    additional    surveys,. 
40376,  §  4. 
repealing  clause,  40376,  §  5. 
of  lands  within  the  limits  of  Qreer  county,. 
4037e. 
cancellation  of  patents  to,  authorized,. 

4037d. 
certificates  for  lands  covered  by  patent^ 
issued  to  whom  and  when,  4037d,. 

§2. 
may  be  located  and  patented,  4037d,. 
§3. 
REPEALED   LAWS  relating  to    sales   of 
university,  school  and  asylum  lands.    Se^ 
Appendix. 
SALE  AND    LEASE   OF  SCHOOL  ANI> 
OTHER  LANDS, 
lands  within  the  Act,  defined,  4039. 
rules  and  regulations  as  to,  how  made,. 

4039. 
commissioner    of    general  land    office^ 

powers  and  duties  of,  4039. 
attorney-general,  powers  and  duties  of,. 

agents,  how  appointed,  etc.,  4040. 
assification  of  lands,  how  made,  4041. 
sales  of  classified  lands,  how  made,  4042. 
notice  of  classification  and  sale,  how 
given,  4043. 
quantities,  prices,  etc.,  of  land,  how  reg- 
ulated, 4041. 
actual  settlers,  rights  of,  4045. 
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SALE  AND  LEASE   OF   SCHOOL    AND 
OTHER  LANDS— coDtinaed. 
have  prior  right  to  purchase,  when, 
4045. 
sales,  how  made,  4046. 
payments  made  in  full,  when,  4047. 
purchaser  may  sell  land,  when  and  how, 

4047. 
balance  of  principal  and  interest  may  be 

paid,  when,  4047. 
6ales  forfeited,  when,  4048. 
in  case  of  death  of  purchaser,  heirs  may 

pay,  when,  4048. 
forfeiture  of,  enforced  by  legal  proceed- 
ings, when,  4048. 
records  and  accounts,  kept  where,  4049. 
timbered  lands,  price  and  sale  of,  4050. 
lease  of  lands,  when  and  how  made,  4051. 
application  for,  how  made,  4052. 
sales  of  grazing  lands,  prohibited,  4052. 
of  agricultural  land,  pern^tted  when 
and  bow,  4052. 
actual  settler  limited  as  to  stock,  etc., 

4052. 
rents,  etc.,  paid  how,  4058. 
may  be  terminated,  when  and  how, 
4054. 
penalty  for  unlawful  use  of  public  lands, 
4055. 
exceptions  as  to  gathering  stock,  etc., 
4056. 
unlawful  fences  removed  from,  4057. 

removal  of,  enforced  how,  4057. 
gates,  etc.,  to  be  provided,  4058. 
agricultural  lands  may  be  withheld  from 

lease,  4059. 
appropriation  for  enforcing  Act,  4060. 
.  leaseholds  exempt  from  taxation,  4061. 
'  rights  of  lessees  under  former  laws,  4062. 
repealing  clause,  4063. 
Tepealed  articles  of  Revised  Statutes  relat- 
ing to,  see  Appendix. 
Act  of  April  17, 1879,  as  to  rent  of  school 
lands,  see  Jppendix. 


SALE   AND   LEASE    OP  SCHOOL  AND 
OTHER  LANDS^continned. 
Act  of  July  8,  1879,  as  to  sale  of  lands  in 

organized  counties,  see  Appendix, 
Act  of  April  6, 1881,  in  regard  to  sales  of 

lands,  etc.,  see  Appendix. 
amendatory  Ace,  May  6, 1882,  see  Appendix, 
Act  of  February  3, 1883,  withdrawing  lands 

from  sale,  see  Appendix. 
Act  of  April  12,  1883,  relating  to  classifica- 
tion, sale  A  lease  of  lands,  etc,  see  Appendix 
Act  of  Feb.  16,  1885,  relating  to  lease  of 

school  leagues,  see  Appendix. 
purchase  by  clerks  of  general  land  office, 

validated,  4077  and  4078. 
forfeiture  of,  by  reason  of  non-payment  of 

purchase  money,  waived,  4079. 
time  for  payment  for  school  lands  hereto- 
fore purchased,  extended,  4080. 
interest  payable  as  due,  4080  (2). 
SCHOOL  LANDS.     See  PMie  Free  School 

and  County  School  Lands. 
SURVEYS  of  public  school,  asylum  and  ooi- 

versitv  lands,  corrected  how,  4030a. 
TAXATION,  leaseholds  exempt  from,  4061. 
UNIVERSITY  LANDS, 
appropriation  of  50  leagues,  4022. 
suit  authorized  to  establish  title  to,  4023 

a). 

appropriation  of  one  million  acres,  4023. 
appropriation  of  two  million  acres,  4023a. 

appropriation  for,  4024. 
surveys,  when  made,  4025. 

how  made  and  returned,  4026. 
location  in  territory  appropriated  for,  pnn 

hibited,  4027. 
copies  of  field-notes,  returned  how,  4028. 
surveyors,  appointed  when,  etc.,  4029. 

how  paid,  4030. 
correction  of  survejrs  authorized,  40S0a. 

siurveyor ;  oath  and  bond ;  duties  of,  4030a, 
§2. 

what  land  surveyed,  etc.,  4030a,  §  3, 

patents  for,  issued  when  and  how,  4064. 
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inJBLIC    WEIGH£BS. 


4081-4084. 


TITLE  82.- PUBLIC  WEIGHERS. 


Akt. 
4081. 
4082. 

4083. 
4084. 
4086. 
4086. 
4087. 


Office  of  pablio  wei£:her. 
Appointment  or  election   of    pablio 

weighers;  term  of  office. 
Oath  and  bond. 
Duties. 

May  appoint  deputies,  etc. 
Shali  keep  accurate  scales,  eto* 
Fees. 


Art. 

4088.  Unlawful  for  person  other  thai» 
weigher  to  weigh. 

4089.  Factor,  etc.,  shallHot  employ  a  person 
other  than  public  weigher,  unless^ 
etc. 

4089a.  Liability  of  public  weigher  for  neglect 
of  duty,  etc. 

40896.  Owner  authorized  to  weigh  his  cot- 
ton, etc. 

Abt.  4081.  Office  of  pnblic  weigher.  The  office  treated  of  in  this 
title  shall  be  styled  the  **  Office  of  Public  Weigher.*'  [Act  March  15,  1875  ; 
U  Leg-  S.  S-  p.  162.]  , 

Art.  4082.  Appointment  or  election  of  public  weigrhers ;  term 
of  office*  The  governor  is  hereby  authorized  and  required  to  appoint  five 
competent  persons  as  publio  weighers  in  every  city  which  receives  annually, 
over  one  hundred  thousand  bales  of  cotton  on  sale,  or  for  shipment.  In  all 
cities  or  towns  or  railroad  stations,  which  receive  annually  less  than  one  bun* 
dred  thousand  bales  of  cotton,  the  county  commissioners'  courts  of  the  coun* 
ties  in  which  said  cities  and  towns  or  railroad  stations  are  situated,  should  the 
commissioners'  court  deem  the  same  necessary  to  protect  the  sellers,  may 
order  an  election,  at  which  all  the  qualified  voters  of  the  county  may  vote  for 
one  or  more  public  weighers;  providedf  that  the  county  commissioners'  court 
may  provide  by  appointment,  for  cotton  weighers,  to  hold  office  until  the  next 
general  election,  and  until  their  successors  are  qualified;  providedf  that  if  any 
election  is  held  under  the  provisions  of  this  act  before  the  next  general  elec* 
tion,  the  terms  of  office  of  those  so  elected,  shall  expire  at  the  next  general 
election,  or  so  soon  thereafter  as  their  successors  are  elected  and  qualified  ^ 
providedf  that  in  towns,  and  at  railroad  stations  outside  of  county  seats,  the 
coanty  commissioners'  court  may  appoint  one  or  more  publio  weighers ;  pro^ 
videdf  nothing  herein  contained  shall  be  construed  so  as  to  prevent  any  other 
person  from  weighing  cotton,  wool  or  bides  when  requested  so  to  do  by  the 
owner  or  owners  thereof.  All  public  weighei-s  shall  hold  their  offices  for  two 
years,  and  until  their  successors  are  appointed  or  elected  as  the  case  may  be 
and  qualified,  subject  to  removal  for  misconduct  or  incompetency  in  office ; 
providedf  that  no  person  shall  be  appointed  a  publio  weigher  who  is  in  any 
wise  interested  in  the  purchase  or  sale  of  cotton,  wool,  sugar  or  hides,  received 
to  be  weighed,  either  as  principal,  agent,  factor,  commission  merchant  or 
employ^.     [Amendment  April  12;  July  13,  1883;  18  Leg.  p.  83.] 

Abt.  4083.  Oath  and  bond.  Every  person  so  appointed  before  enters 
ing  upon  the  duties  of  his  office  shall  take  and  subscribe  an  oath  faithfully 
and  impartially  to  administer  the  duties  of  his  office,  he  shall  also  execute  a 
bond  with  good  and  sufficient  sureties  in  the  sum  of  ten  thousand  dollars  pay* 
able  to  the  county  judge  of  the  county  in  which  the  appointment  is  made, 
and  his  successors  in  office,  conditioned  for  the  faithful  performance  of  his 
official  duties ;  pttwidedy  that  in  cities  or  towns  receiving  for  sale  or  shipment 
less  than  twenty-five  thousand  bales  of  cotton  or  sacks  of  wool,  the  bond  of 
public  weighers  shall  be  two  thousand  dollars.  [Amendment  April  12;  July 
13,  1883;  18  Leg.  p.  83.] 

Art.  4084.  Dnties.  When  the  person  so  appointed  as  aforesaid,  shall 
bare  qualified  as  aforesaid,  he  shall  enter  upon  the  duties  of  his  office  and 
shall  weigh,  without  unnecessary  delay,  all  cotton,  wool,  sugar  and  hides, 
required  to  be  weighed,  and  shall  mark  upon  the  same  plainly  in  figures,  the 
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weight  thereof  y  and  make  a  return  of  such  weights  in  detailed  form  to  the 
•owner  or  owners  thereof,  or  their  agents  or  factors,  after  first  certifying  the 
correctness  thereof.  And  he  shall  also  keep  copies  of  the  weights  of  all 
articles  weighed  by  him,  and  shall  furnish  a  certified  copy  of  the  same  at  any 
tirhe  to  the  owner  or  his  agent,  or  the  purchaser  thereof  on  demand.  [Act 
April  19;  July  24,  1879 ;  16  Leg.  p.  116.] 

Art.  4085.  May  appoint  depnties,  etc.  The  public  weigher  ^11 
have  power  to  appoint  one  or  more  deputies,  not  to  exceed  thi*ee,  who  shall 
subscribe  and  take  an  oath  similar  to  the  one  herein  provided  to  be  taken  by 
the  public  weigher.  The  deputation  and  oath  shall  be  recorded  in  the  office 
of  the  county  clerk  before  he  shall  enter  upon  the  discharge  of  his  duties. 
The  public  weigher  shall  be  responsible  for  the  acts  of  his  deputies;  and  do 
person  shall  be  appointed  deputy  who  is  in  anywise  interested  in  the  purchase 
or  sale  of  any  cotton,  wool,  sugar  or  hides  required  to  be  weighed,  either  as 
principal,  agent,  factor,  commission  merchant  or  employ^.  [Act  April  19; 
July  24,  1879;  16  Leg.  p.  116.] 

AsT.  4086.  Shall  keep  aeenrate  scales,  etc.  He  shall  keep  accn- 
Tate  and  well  adjusted  scales  and  balances,  and  accurate  weights,  and  shall 
have  the  same  tested  and  certified  to,  as  provided  by  law.  [Act  April  19; 
July  24,  1879; '16  Leg.  p.  116.] 

Art.  4087.  Fees.  He  shall  be  allowed  a  fee  of  ten  cents  for  each  sack 
or  bale  of  wool  weighed ;  fifty  cents  for  each  hogshead  of  sugar;  ten  cents  for 
«ach  barrel  weighed;  ten  cents  for  each  bale  of  hides  weighed;  two  cents  for 
«ach  loose  hide  weighed;  ten  cents  for  each  bale  of  cotton  weighed;  twenty- 
five  cents  for  each  bale  of  cotton  picked.  The  weigher  shall  not  be  allowed 
to  pay  for  picking  any  cotton  without  written  instructions  from  the  factor  so 
to  do.     [Act  April  19 ;  July  24,  1879 ;  16  Leg.  p.  116.] 

Art.  4088.  Unlawful  for  person  other  than  weigrher  to  -weighs 
«tc.  It  shall  not  be  lawful  for  any  person  other  than  a  regular  appointed 
weigher  or  his  deputy  to  weigh  any  cotton,  wool,  sugar  or  hides  required  to 
be  weighed,  sold  or  offered  for  sale  in  any  city  having  a  publio  weigher  daly 
qualified.  Any  person  or  persons  so  ofFending  shall  be  deemed  guilty  of  a 
misdemeanor,  and  upon  conviction  before  any  court  of  competent  jurisdiction, 
shall  suffer  a  fine  of  five  dollars  for  each  and  every  bale  of  cotton,  bale  or  sack 
of  wool,  hogshead  or  ban*el  of  sugar,  bale  or  loose  hide  so  weighed.  [Act 
April  19  ;  July  24,  1879;  16  Leg.  p.  116.] 

Art.  4089.  Factor,  etc.,  shall  not  employ  a  person  other  than 
public  weigrher,  unless,  etc.  It  shall  not  be  lawful  for  any  factor,  com- 
niis:>ion  merchant  or  any  other  person  or  persons  to  employ  any  one  other 
than  a  regularly  appointed  and  qualided  public  weigher,  or  his  deputy,  to 
weigh  any  cotton,  wool,  sugar  or  bides  required  to  be  weighed,  sold  or  offered 
for  sale  in  any  city  having  a  public  weigher  duly  qualified ;  and  any  pereoa  or 
persons  violating  this  pi*oyision  shall  be  liable  at  the  suit  of  tl>e  public 
weigher,  of  such  city,  or  either  of  such  public  weighers,  to  damages  in  any  sum 
not  less  than  five  dollars  for  each  bale  of  cotton,  bale  or  sack  of  wool,  hogs- 
liead  or  barrel  of  sugar  or  bale  of  hides  so  unlawfully  weighed,  to  be  recov- 
ered in  any  court  of  such  county  having  jurisdiction  thereof;  provided^  any 
owner  shipping  any  produce  named  in  this  act  to  any  town  or  city  having  a 
publio  weigher  mt\y  by  written  instructions  authorize  his  factor,  commission 
merchant  or  agent  to  have  such  produce  weighed  by  private  weighers,  if  he 
prefera  so  to  do,  and  in  all  such  cases  the  prohibitions  and  penalties  embraced 
in  this  section  and  in  the  preceding  section  shall  not  apply.  [Act  April  19; 
July  24,  1879;  16  Ug.  p.  116.] 
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Art.  4089a.    liiability  of  pnblic  weigher  for  neglect  of  duty,  etc. 

Any  public  weigher  who  shall  violate  any  of  the  provisions  of  this  act,  or  fail 
to  comply  with  any  of  such  provisions,  shall  be  liable  at  the  suit  of  any  per- 
^^n  injured,  upon  his  bond  for  damages  that  may  have  accrued  to  such  per- 
son by  such  violation  or  failure,  and  may  also  be  rem9ved  from  office  by  the 
commissioners'  court  upon  satisfactory  evidence  being  furnished  of  his  mis- 
conduct or  incompetency ;  provided j  that  such  public  weigher  shall  have  five 
days'  notice  to  appear  before  said  court  and  offer  testimony  in  his  behalf. 
[Amendment  April  12;  July  13,  1883;  18  Leg.  p.  83.] 

Art.  40896.  Owner  aathorized  to  weigh  his  cotton,  etc«  Nothing 
in  this  act  shall  be  coit^trued  to  prevent  any  person  from  weighing  his  cotton, 
wool,  hides  or  sugar  in  person  without  being  compelled  to  call  upon  a  public 
weigher  to  weigh  the  same.  [Act  April  19;  July  24,  1879;  16  heg. 
p.  116.1 


TITLE  83 -QUARANTINE;  PUBLIC  HEALTH. 


Oh* 

1.    Begulatioiis  for  qoarantiDe. 


Ch. 

2.    Regulations  to  prevent  adulteration  of 
food,  eto. 


CH.  1.— QUARANTINE. 


Art. 

4090.  Oovemor  may  declare  quarantine. 
4090a.  Governor  shall  appoint  state   health 

officer. 
40906^  Compensation  of  health  officer. 
4090c.  Duty  of   governor   when  points   are 

threatened  with  disease. 
4090(2.  €k>vemor  or  health  officer  may  enforce 

quarantine. 
4090e.  Local  quarantine;  disputes  as  to,  set* 

tied  how. 
4090/.  Bond  and  term   of   office   of   health 

officer. 
4090g.  Local  authorities  to  ettaUish  quaran- 
tine stations,  when. 
4090A.  Clothing,   subsistence,  etc.,  shall  be 

furnisned  persons  detained. 
4000t.  Expense  of  enforcing  quarantine,  paid 

how. 

4091.  Corporate    authorities    may   appoint 

health  officer,  etc. 

4092.  Governor  shall  appoint  health  officers, 

when. 


Art. 

4093. 

4094. 

4095. 

4095a. 

4096. 

4097. 

4098. 


4098d. 

4098c. 

4098d. 
4098e. 


Duty  of  health  officers. 

Vessel  arriving  at  station,  seized  when. 

Payment  of  fine  not  to  release  vessel. 

Stations  established  on  railways,  etc. 

Repealed  July  9,  1879. 

Corporate  authorities  reimbursed  for 

expenses,  etc. 
Corporate   authorities  may  estaUish 

quarantine. 
Municipal   authorities  of  towns  and 

cities  may  co-operate. 
Commissioners'   court    shall   appoint 

health  officers,  when. 
Compensation  of  health  officers,  etc., 

appoiuted  by  governor. 
Governor  may  enf^loy  steam  tug,  etc. 
Quarantine   officer  at  GMveston  shall 

give  bond,  eto. 
Rules   for    disinfecting  vessels   pre- 
scribed. 
Repealing  clause. 


Art.  4090.  Oovemor  may  declare  qnarantfne.  The  goyernor  is 
empowered  to  issae  hia  proclamation  declaring  quarantine  on  the  coast,  or 
alsenrhere  within  this  state,  whenever  in  his  judgment  quarantine  may  become 
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necessary,  and  such  quarantine  may  continue  for  such  length  of  time  as  the 
health  of  the  state  may  require;  provided^  Houston,  in  Harris  county,  shall 
be  considered  a  coast  town  within  the  meaning  of  this  act.  [Amendmeut 
Feb.  28, 1883;  18  Leg.  p.  17.] 

Art.  4090a.  Governor  shall  appoint  state  health  officer.  It 
shall  be  the  duty  of  the  governor  of  the  State  of  Texas,  and  he  is  hereby 
authorized  and  empowered  to  select  and  appoint,  by  and  with  the  advice  and 
consent  of  the  senate,  from  the  most  skillful  regular  physicians  of  the  State  of 
Texas,  one  physician  who  shall  be  known  as  health  officer  of  the  state,  and 
shall  from  previous  and  active  practice  be  familiar  with  yellow  fever  and 
pledged  to  the  importance  of  both  quarantine  and  sanitation.  [Amendment 
Feb.  28,  1883;  18  Leg.  p.  17.] 

Art.  40906.  Compensation  of  health  officer.  Such  health  officer 
shall  during  the  time  he  is  actively  engaged  in  public  duty,  receive  for  his 
services  ten  dollars  per  day  and  all  necessary  traveling  expenses,  a  bill  of 
which  must  be  made  out  in  detnil,  then  approved  by  the  governor,  on  which 
approved  account  the  comptroller  shall  issue  his  warrant  on  the  treasurer,  for 
the  amount  of  such  approved  account.  [Amendment  Feb.  28, 1883 ,  18  Leg. 
p.  17.] 

Abt.  4090c.  Dnty  of  grovemor  when  points  are  threatened  with 
disease*  When  the  governor  is  informed,  or  has  reason  to  believe  that  the 
State  of  Texas  is  thi*eatened  at  any  point  on  the  coast,  or  elsewhere  within 
the  state,  with  the  introduction  of  yellow  fever,  or  any  other  infectious  or  con- 
tagious disease,  he  shall  immediately  order  such  health  officer  to  the  point  or 
points  so  threatened,  with  instructions  to  carefully  examine  into  such  infor- 
mation or  alarm,  and  if  satisfied  that  the  report  or  information  is  true,  and 
that  there  is  danger  to  the  state  at  such  place  or  places,  from  the  introduction 
of  any  of  such  diseases,  the  governor  shall  immediately  declare  quarantine  at  such 
place  or  places,  against  the  locality  where  any  of  such  diseases  point  or  are  said 
to  exist,  or  until  such  time  as  the  same  can  be  examined  into  or  determined, 
having  power  to  order  state,  county  or  piunicipal  authorities  to  aid  him  in  es- 
tablishing and  maintaining  the  same;  provtdedf  that  the  health  officer  of  the 
state,  may  in  cases  of  emergency,  when  from  any  cause  the  governor  cannot 
act,  have  power  and  authority  to  establish,  maintain  and  enforce  a  temporary 
quarantine  anywhere  within  this  state,  whenever  in  bis  judgment  such  emer- 
gency exists;  the  facta  in  reference  to  which  temporary  quarantine  shall  be 
immediately  reported  to  the  governor,  who  shall  take  such  action,  and  issue 
such  proclamations  as  he  may  deem  proper,  either  continuing  or  discontinuing 
the  same.     [Amendment  Feb.  28,  1883;  18  Leg.  p.  17.] 

Art.  4090(2.  GoTemor  or  health  officer  may  enforce  qaaran- 
tine*  The  laws  in  regard  to  state  quarantine  shall  remain  and  be  in  full  force 
and  operation  on  the  coast  or  elsewhere  in  the  state,  as  the  governor  or  health 
officer  may  direct,  and  be  enforced  as  heretofore,  with  such  additional  changes 
as  the  provisions  of  this  act  prescribe,  and  with  such  additional  changes  in 
station  and  general  management  as  the  governor  may  think  proper.  [Amend- 
ment Feb.  28,  1883;  18  Leg.  p.  17.] 

Art.  4090e.  liocal  qnarantine ;  disputes  as  to,  settled  how«  The 
law  in  regard  to  local  quarantine  by  the  inhabitants  of  any  point  or  points  on 
the  coast,  or  elsewhere  in  this  st^te  shall  remain  in  full  force;  provided^  that 
in  all  differences  and  disputes  between  any  such  points  contiguous  or  remote 
within  this  state,  such  differences  and  disputes  shall  be  immediately  by  the 
local  health  authorities,  if  any,  and  if  none,  by  the  inhabitants  themselves, 
reported  and  submitted  to  the  governor  and  on  the  receipt  of  such  report  he 
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shall  forthwith  order  the  state  health  officer  to  such  paints  with  instructions 
to  investigate  the  same  and  report,  the  exact  condition  of  things,  and  upon 
investigation  of  such  repoii,  shall  issue  bis  proclamation  declaring  the  deter- 
mination of  the  issue  and  by  said  proclamation  the  aforesaid  differences  shall 
be  governed  and  determined.  [Amendment  Feb.  28,  1883;  18  Leg.,  p.  17.] 
Art.  4090/.  Bond  and  term  of  office  of  health  officer.  Said  health 
officer  shall  give  a  bond  with  two  good  and  sufficient  sureties  in  the  sum  of 
ten  thousand  dollars,  made  payable  to  the  governor,  to  be  approved  by  him, 
and  conditioned  for  the  honest  and  impartial  performance  of  his  duties,  and 
such  health  officer  shall  hold  his  position  for  the  term  of  two  years,  subject 
however,  to  removal  at  any  time  by  the  governor  whenever  in  his  judgment 
the  public  good  demands  such  removal.  [Amendment  Feb.  28,  1883;  18 
Leg.  p.  17.] 

Art.  4090^.  Local  authorities  to  establish  quarantine  station^ 
when.  Whenever  quarantine  is  declared  by  the  governor,  or  by  any  county 
or  coi*porate  authorities  in  this  state,  it  shall  be  the  duty  of  such  authorities  to  i 
establish  a  quarantine  station  or  stations  where  any  person  may  be  detained 
for  such  length  of  time  as,  in  the  discretion  of  the  quarantine  officers,  the 
public  safety  may  demand ;  provided^  that  all  county  and  municipal  quarantine 
shall  be  subordinate,  subject  to  and  regulated  by  such  rules  and  regulations  as 
may  be  prescribed  by  the  governor  or  state  health  officer.  [Amendment  Feb. 
28,1883;  18  Leg.  p.  17.] 

Abt.  4090A.  Clothing^  subsistenoe^  etc.,  shall  be  furnished  per- 
sons detained.  It  shall  be  the  duty  of  the  health  officer  of  this  state, 
county  or  city  authorities  as  the  case  may  be,  to  furnish  persons  detained  by 
tbem  at  qmirantiue  stations  with  necessaiy  clothing,  subsistence  and  shelter, 
not  including  crews  of  vessels  except  such  as  are  removed  by  the  quarantine 
officers  from  such  vessels,  and  all  accounts  for  neoessary  clothing,  subsistence 
and  shelter  and  all  contracts  for  the  construction  of  quarantine  stations  and 
wharves,  and  hire  or  purchase  of  boats  or  vessels,  shall  be  approved  and  ao- 
cepted  by  the  state  health  officer  and  the  governor,  and  received  by  them  after 
completion,  if  in  accordance  with  contract  specifications,  and  all  accounts  for 
the  same  and  for  all  other  expenses  shall  be  approved  by  the  governor  and 
when  so  approved,  the  comptroller  shall  draw  bis  warrant  upon  the  treasurer 
in  favor  of  thib  same  for  the  amount  specified.  [Amendment  Feb.  28,  1883; 
18  Leg.  p.  17.] 

Art.  4090t.    Ezp^ose  of  enforeinfir  quarantine,  paid  how«    All 

the  costs  and  expenses  of  enforcing  and  maintaining  the  general  quarantine, 
or'sach  as  are  ordered  by  the  governor  or  state  health  officer  shall  be  paid  out 
of  the  fund  appropriated  for  quarantine  purposes.  All  reguhir  quarantine 
officers  shall  be  appointed  and  colnmissioned  by  the  governor  of  the  state,  and 
all  health  authorities  of  the  state  or  of  any  county  or  city  thereof,  shall  obey 
the  rules  and  regulations  prescribed  by  the  governor  or  state  health  officer. 
The  regular  officer  in  charge  of  regularly  established  quarantine  stations  on 
the  coast  shall  be  allowed  ten  dollars  a  day  while  on  duty ;  temporary  officers 
or  those  commissioned  by  the  governor  to  guard  against  threatened  epidemics, 
or  those  temporai-ily  assigned  to  duty  by  the  health  officer  of  the  state,  under 
the  provisions  of  article  4090  of  this  title,  shall  be  allowed  and  paid  five 
dollars  per  day,  and  such  other  pay  for  extm  expenses  actually  incurred  as 
may  be  deemed  just  by  the  governor  and  state  health  officer.  All  quarantine 
officers  whether  of  towns,  cities,  counties  ©r  state,  shall  be  authorized  to 
administer  oaths  to  any  person  or  persons  suspected  of  violating  any  quaran- 
tine regulations,  and  any  person  or  persons  swearing  falsely  shall  be  punished 
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according  to  the  provisions  of  the  penal  code.     [Amendment  April  13;  July 
13,  1883;  18Leg.  p.  92.] 

Art.  4091.  Corporate  anthorities  may  appoint  health  officer, 
etc.  It  is  hereby  made  the  duty  of  any  county,  town  or  city  authority  ui)on 
the  coatft  or  elsewhere  in  Texas,  at  as  early  a  day  as  practicable,  after  the 
promulgation  of  the  governor's  proclamation  declaring  quarantine,  to  provide 
suitable  stations,  where  they  are  not  now  provided  at  sufficient  distance  from 
the  usual  places  of  landing  of  vessels  or  the  depots  of  railroads  coming  into 
their  respective  counties,  towns,  or  cities,  and  to  select,  appoint  and  employ 
a  competent  physician  as  health  officer,  subject  to  the  approval  of  the  gov- 
ernor, at  such  stations,  and  to  furnish  said  officer  with  such  guards,  employes 
and  other  things  as  may  be  necessary  to  render  such  quarantine  effective ;  and 
said  county,  town  or  city  authorities  may  provide  for  the  establishment  and 
maintenance  of  quarantine,  subordin&te,  subjected  to  and  regulated  by  such 
rules  and  regulations  as  the  governor  and  state  health  officer  may  prescribe. 
[Amendment  Feb.  28,  1883;  18  Leg.  p.  17.] 

Art.  4092.  €k>Temor  shall  appoint  health  offioerB,  when.  When- 
ever on  the  coast  of  Texas  or  elsewhere  in  this  state  the  authorities  of  any 
county,  town  or  city  fail,  refuse  or  neglect  to  establish  quarantine  as  provided 
for  in  the  preceding  article,  then  and  in  that  event,  the  governor  shall  have 
the  power,  and  it  shall  be  his  duty  to  appoint  a  health  officer  and  to  prescribe 
such  reofulations  for  the  government  of  the  same  as  he  may  deem  necessary. 
[Amendment  Feb.  28,  1883;  18  Leg.  p.  17.] 

Art.  4093.  Duty  of  health  officers.  It  shall  be  the  duty  of  all  health 
officers  and  all  quarantine  authorities  to  stop  each  and  every  vessel  from  any 
infected  port  or  district,  notwithstanding  the  said  vessel  may  have  a  clean  bill 
of  health,  if  deemed  necessary  ( and  such  health  officers  or  quarantine  author- 
ities shall  have  power  so  to  do)  to  take  the  affidavit  of  the  master  of  said  ves- 
sel as  to  the  health  of  himself  and  crew  from  the  time  of  sailing  from  said 
infected  port  or  district;  and  such  officers  and  authorities  shall  detain  said 
vessel  at  quarantine  for  such  length  of  time  as  may  be  prescribed  by  the  gov- 
ernor and  the  state  health  officer,  in  their  rules  and  regulations  governing  quar- 
^tine;  and  all  such  officers  and  authorities  may  use  force  if  necessary  in 
order  to  discharge  the  duties  imposed  upon  them  by  the  proyisions  of  this 
title  and  the  rules  and  regulations  of  the  governor  and  state  health  officer. 
[Amendment  Feb.  28,  1883;  18  Leg.  p.  17.] 

Art.  4094.  Vessel  arrivingr  at  station,  seized  when.  Any  vessel 
arriving  at  any  of  the  quarantine  stations  of  this  state,  designated  by  the 
proper  authorities  from  any  infected  port  or  district  without  a  clean  bill  of 
health  from  the  proper  officers,  from  said  port  or  district  shall  be  taken  pos- 
session of  by  the  health  officer,  or  other  quarantine  authority  at  the  station 
at  which  said  vessel  arrives,  and  be  held  by  the  same  until  all  fines  that  may 
have  been  assessed  against  the  master  of  said  vessel  for  a  violation  of  the 
quarantine  laws,  rules  and  regulations  shall  have  been  paid,  or  until  said  ves- 
sel shall  have  been  replevied  in  accordance  with  law.  [Amendment  Feb.  28, 
1883;  18  Leg.  p.  17.] 

Art.  4095.  Payment  of  fine,  not  to  release  vessel*  The  payment 
of  the  fine  which  may  be  assessed  against  the  master  of  such  vessel  shall  not 
operate  as  a  release  or  discharge  of  the  Vessel  from  quarantine,  but  the  same 
rules  shall  apply  as  in  case  of  other  vessels  placed  in  quarantine.  [Amend- 
ment Feb.  28,  1883;  18  Leg.  p.  17.] 

Art.  4095a.  Stations  established  on  lined  of  railways,  etc  It 
shall  be  the  duty  of  all  health  officers  and  quarantine  authorities  to  estaUish 
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stations  where  they  do  not  now  exist,  whereat  railway  trains  or  any  other  pub* 
lie  or  private  conveyance  coming  from  any  infected  port  or  district  and  enter- 
ing within  any  county,  towo^  or  city  in  this  state  may  be  stopped,  the  passen- 
gers examined  and  sworn  in  accordance  with  tlie  provisions  of  this  title,  and 
sach  further  action  bad  and  taken  under  such  rules  as  may  be  prescribed  by 
the  governor  and  state  health  officer.  [Amendment  Feb.  28,  1883;  18  Leg. 
p.  17.] 

Art.  4096  repealed  by  Act  July  9,  1879;  16  Leg.  S.  S.  p.  84. 

Art.  4097.  Corporate  anthorlties  reimbursed  for  expenses,  etc. 
It  shall  be  the  duty  of  the  county,  town  or  city  authorities  aforesaid,  as  soon 
as  quarantine  ceases  to  exist,  to  forward  to  the  comptroller  of  the  state  an 
itemized  account  of  all  receipts  and  expenditures  made  by  them  and  when 
approved  by  the  governor  and  state  health  officer,  said  comptroller  shall  draw 
his  warrant  upon  the  treasurer  for  the  payment  of  any  balance  that  may  be 
due  said  authorities  or  either  of  them,  and  pay  into  the  treasury  any  excess 
of  receipts  over  expenditures  as  a  credit  to  the  quarantine  fund.  [Amend*- 
ment  Feb.  28,  1883;  18  Leg.  p,  17.] 

Art.  4098.  Corporate  anthorities  may  establish  quarantine. 
Nothing  contained  ih  this  title  shall  be  construed  to  prevent  any  town,  city  or 
county  from  establishing  any  quarantine  which  they  may  think  necessary  for 
the  preservation  of  the  health  of  the  same ;  provided^  that  the  rules  and  i-egula- 
tionsof  such  qnarantine  he  not  inconsistent  with  the  provisions  of  this  title, 
and  bo  consistent  with  and  subordinate  to  said  provisions  and  the  rules  and 
T^^lations  prescribed  by  the  governor  and  state  health  officer.  [Amend- 
ment Feb.  28,  1883;  18  Leg.  p.  17.*] 

Art.  4098a.  Mniiicipal  anthorities  of  towns  and  cities  may  cd« 
operate.  The  municipal  authorities  of  towns  and  cities,  and  commissioners' 
courts  of  the  counties  wherein  such  towns  and  cities  are  situated,  may  cooper- 
ate with  each  other  in  making  such  improvements  connected  with  said  towns, 
cities  and  counties  as  may  be  deemed  by  said  authorities  and  couits  necessaiy 
to  improve  the  public  health  and  to  promote  efficient  sanitary  regulations;  and» 
by  mutual  arrangement,  they  may  provide  for  the  construction  of  said  im- 
provements and  the  payment  therefor.  [Act  July  4,  1879;  16  Leg.  S.  S. 
p.  9.] 

Art.  4098&.  Commissioners'  conrt  shall  appoint  health  officers, 
irhen.  It  is  hereby  made  the  duty  of  the  several  county  commissioners' 
courts  of  the  counties  of  this  state  when  required  so  to  do  by  the  proclamation 
of  the  governor,  or  when  under  the  provisions  of  this  title  where  there  is  no 
corporation  or  City  within  such  county  to  appoint  competent  health  officers, 
which  officers  shall  appoint  guards  and  other  employes  and  to  prescribe  their 
duties  in  accordance  with  the  provisions  of  this  title  and  the  rules  and  regula- 
tions of  the  governor  and  state  health  officer,  and  such  county  to  pay  the 
same  for  their  services  such  price  as  may  be  deemed  right,  not  exceeding  the 
amount  prescribed  in  article  4090t.  [Amendment  Feb.  28,  1883;  18  Leg. 
p.  17.] 

Art.  4098c.  Compensation  of  health  officers,  ete«,  appointed  by 
gOTomor.  Whenever  the  governor  and  state  health  officer  under  any  of  the 
provisions  of  this  title  establishes  quarantine  and  shall  appoint  health  officers, 
guards  and  employes  thereabout,  their  compensation  shall  be  what  is  right; 
not  exceeding  that  fixed  in  a^rticle  4090t  of  this  title,  [Amendment  Feb*  28^ 
1883;  18  Leg.  p.  17.] 
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Abt.  4l098d.  Governor  may  employ  steam  tagr,  eto.  The  gov- 
eroor  be  and  is  bei*eby  authorized  and  empowered  to  buy  a  steani  tug  for 
service  upon  the  coast  of  this  state,  whenever  in  his  judgment  such'  tug  be- 
comes necessary  for  the  bettlBr  enforcement  of  the  quarantine  laws,  rules  or 
regulations.  Said  tug,  when  bought  shall  be  placed  in  charge  of  the  health 
officer  at  Ghilveston,  Texas,  who  shall  have  full  control  of  the  same,  together 
with  all  quarantine  stores,  supplies  and  apparatus  and  responsible  for  the  pres- 
ervation of  the  same  at  all  times,  except  when  by  order  of  the  governor  or 
state  health  officer  said  tug  is  upon  service  elsewhere  upon  the  coast;  pro- 
vided the  said  steam  tug  shall  be  new,  made  to  order  upon  plans  and  specifi- 
cations approved  by  the  govomor  and  state  health  officer  and  suited  to  its  pro- 
posed use  for  quai'antine  purposes,  and  constructed  with  necessary  appliances 
for  disinfection,  fumigation  and  purification  of  vessels  and  cargoes;  and  pro- 
vided further  that  the  entire  cost  of  said  steam  tug,  engines,  boilers,  tackle 
and  furniture,  apparel  and  quarantine  appliances  shall  not  exceed  fifteea 
thousand  dollars.     [Amendment  Feb.  28,  1883;  18  Leg.  p.  17.] 

Abt.  4098e.  Qnarantlne  officer  at  Ckdveston,  shall  give  bondt 
ete«  The  quarantine  or  health  officer  at  Oalveston,  Texas,  shall  give  bond 
with  two  or  more  good  and  sufficient  sureties  payable  to  the  governor  in  the 
sum  of  ten  thousand  dollars,  conditioned  for  the  care  and  preservation  of  said 
steam  tug,  and  for  the  faithful  performance  of  his  duty.  [Amendment  Feb. 
28,  1883;  18  Leg.  p.  17.] 

Art.  4098/.  Bnle0  for  disinfeotliisr  veftsels  prescribecL  It  is 
hereby  made  the  duty  of  the  governor  and  state  health  officer,  upon  oomple- 
tion  of  the  disinfecting  warehouse  at  Galveston,  Texas,  to  prescribe  suob  rules 
and  regulations  as  may  be  necessary  for  the  disinfection,  or  f umifl^tion,  or 
both,  of  all  vessels  and  their  cargoes  and  passengers  arriving  at  GhdvestoD 
from  any  infected  port  or  district.  The  object  of  such  rules  and  regulations 
being,  to  provide  safety  for  the  public  health  of  the  state,  without  unneoes* 
saiy  or  arbitrary  restrictions  upcm  oommeroe  aad  travd«  fAmendirept  Feb* 
28,1888;  18  Leg.  p.  17.] 

AsT.  4098^.  B^iealinsr  clawM.  All  laws  and  parts  of  laws  in  oon* 
flict  herewith  are  hereby  repealed.     [Amendment  Feb.  S8,  1883;   18  Leg. 

P-  17-1 

404 


Digitized  by 


GoogI( 


T.  83,  Ch.  2.]  quabamtine;  public  health — ^adulteeatiok,  etc. 


4098A. 


CH.  2.— BEGULATIONS  TO  PREVENT  ADULTERATION  OF 

FOOD,  ETC. 


4098A,  §  1. 

§3. 
.S4. 


Sale  of  adulterated  food,  drinks 

and  drugs  prohibited. 
Food;  drug;  defined. 
Adulteration  of  drugs,  food  and 

drinks,  defined. 
Exempt  articles;  variabUityfrom 

standard,  defined,  how. 


Abt. 

4098A,§5. 

§6. 

§7. 
§8. 
§9. 


State  health  officer,  powers  and 
duties  of. 

Samples  of  food  or  drugs  fur- 
nished for  analysis. 

Violations  of  act  punished. 

Repealing  clause. 

Regulations  of  state  health  officer 
'  printed,'  etc. 


Art.  4098A,  §  1.  Sale  of  adulterated  food,  drinks  and  dmgB^ 
prohibited.  No  person  shall  within  this  state  manufacture,  offer  for  sale, 
or  sell  any  article  of  food,  wines,  beers,  fermented  or  distilled  liquors  or 
drugs,  which  is  by  him  known  to  be  adulterated,  within  the  meaning  of  this 
act.  Any  pei*8on  violating  this  provision  shall  be  deemed  guilty  of  a  misde- 
meanor, and  upon  conviction  thereof  shall  be  punished  by  a  fine  not  exceeding 
five  hundred  dollai-s.     [Act  April  10;  July  13,  1883;  18  Leg.  p.  73.] 

Abt.  4098A,  §  2.  Food;  drug;  defined*  The  term  food,  as  used  In 
this  act,  shall  include  every  article  used  for  food  or  drink  by  man.  The  term 
drug,  as  used  in  this  act,  shall  include  all  medicines  for  internal  and  external 
use.  « 

Art.  4098A,  §  3.  Adulteration  of  drags,  food  and  drinks,  de- 
fined.   An  article  shall  be  deemed  adulterated  within  the  meaning  of  this  act: 

(a)  In  the  case  of  dings — 

1.  If,  when  sold,  under  or  by  a  name  recognized  in  the  United  States  Phar- 
macopceia,  it  differs  from  the  standard  of  strength,  quality  or  purity  laid  down 
therein. 

2.  If ,. when  sold  under  or  by  a  name  not  recognized  in  the  United  States 
Pharmacopceia,  but  which  is  found  in  some  other  pharmacopoeia,  or  other 
standard  work  on  materia  medica,  it  differs  materially  from  the  standard  of 
strength,  quality  or  purity  laid  down  in  such  work. 

8.  If  its  strength  or  purity  fall  below  the  professed  standard  under  which 
it  is  sold. 

(b)  In  the  case  of  food  or  drinks — 

1.  If  any  substance  or  substances  has  or  have  been  mixed  with  it  so  as  to 
reduce  or  lower,  or  injuriously  affect  its  quality  or  strength. 

2.  If  any  inferior  or  cheaper  substance  or  substances  have  been  substituted, 
irhoUy  or  in  part,  for  the  article. 

3.  If  any  valuable  oonstituent  of  the  article  has  been  wholly  or  in  part  ab- 
stracted. 

4.  If  it  be  an  imitation  of,  or  be  sold  under  the  name  of  another  article. 

5.  If  it  consists,  wholly  or  in  part,  of  a  diseased,  or  decomposed,  or  putrid, 
or  rotten  animal,  or  vegetable  substance,  whether  manufactured  or  not;  or  in 
the  case  of  milk,  if  it  is  the  produce  of  a  diseased  animal. 

6.  If  it  be  colored,  or  coated,  or  polished,  or  powder^,  whereby  damage 
is  concealed,  or  it  is  made  to  appear  better  than  it  really  is,  or  of  greater 
value. 

7.  If  it  contains  any  added  poisonous  ingredient,  or  any  ingredient  which 
may  render  such  ai-ticle  injurious  to  the  health  of  a  person  consuming  it;  pro^ 
videdf  that  the  state  health  officer  may,  with  the  approval  of  the  governor, 
from  time  to  time,  declare  certaiil  articles  or  preparations  to  be  exempt  from 
the  provisions  of  this  act ;  and  provided  further ^  that  the  provisions  of  this 
act  shall  not  apply  to  mixtures  or  compounds  recognized  as  ordinary  articles 
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of  food ;  provided^  that  the  same  are  not  iojarioas  to  health,  and  that  the 
ai-ticles  are  distinctly  labeled  as  a  mixture,  stating  the  components  of  the 
mixture. 

Art.  4098A,  §  4.  Exempt  articles ;  Tariability  from  standard,  de* 
!flned«  It  shall  be  the  duty  of  the  state  health  officer  to  prepare  and  publish 
from  time  to  time,  lists  of  the  articles,  mixtures,  or  comi>ound8  declarad  to 
be  exempt  from  the  provisions  of  this  act,  in  accordance  with  the  preceding 
section.  The  state  health  officer  shall  al««o,  from  time  to  time,  fix  the  limits 
of  variability  permissible  in  any  article  of  food,  or  drug,  or  compound;  the 
standard  of  which  is  not  established  by  any  national  pharmaoopceia. 

Art.  4098A,  §  5.  State  health  officer,  powers  and  dnties  of.  The 
state  health  officer  shall  take  cognizance  of  the  interests  of  the  public  health,  aa 
it  relates  to  the  sale  of  food  and  drugs,  and  the  adulterations  of  the-same,  and 
make  all  necessary-  investigations  and  inquiries  relating  thereto.  He  shall 
also  have  the  supervision  of  the^ppointment  of  public  analysts  and  chemists^ 
and  upon  his  recommendation,  whenever  he  shall  deem  any  such  officers  incom^ 
petent,  the  appointment  of  any  and  every  such  officer  shall  be  revoked,  and 
be  held  to  be  void  and  of  no  effect.  Within  thiity  days  after  the  passage  of 
this  act  the  state  health  officer  shall  adopt  such  measures  as  may  seem  neces-^ 
sary  to  facilitate  the  enforcement  of  this  act,  and  prepare  rules  and  regula* 
tions  with  regard  to  the  proper  method  of  collecting  and  examining  articles  of 
food  or  drugs,  and  for  the  appointment  of  the  necessary  inspectors  and 
analysts,  and  the  said  health  officer  shall  be  authorized  to  expend  an  amount 
not  exceeding  two  thousand  dollars,  for  the  purpose  of  carrying  out  the  pro* 
visions  of  this  act ;  and  the  sum  of  two  thousand  dollars  is  bei*eby  appropri- 
ated out  of  any  money  in  the  treasury  not  otherwise  appropriated,  for  the 
purpose  in  this  section  provided. 

Art.  4098A,  §  6.  Samples  of  food  or  druirs  furnish^  for 
analysis.  Every  person  selling,  or  offering,  or  exposing  any  article  of  food 
or  drug  for  sale,  or  delivering  any  article  to  purchaser,  shall  be  required  to 
serve  or  supply  any  public  analyst  or  other  agent  of  the  state,  or  local  health 
officer^  appointed  under  this  act,  who  shall  apply  to  him  for  that  pur- 
pose, and  on  tendering  the  value  of  the  same,  with  a  sample  sufficient  forthe 
purpose  of  analysis  of  any  article  which  is  included  in  this  act,  and  which  is  in 
the  possession  of  the  person  selling,  under  a  penalty  not  ^exceeding  fifty  dol- 
lars for  a  first  offense,  and  one  hundred  dollars  for  each  subsequent  offense. 

Art.  4098A,  §  7.  Violations  of  act  punished.  Any  violations  of  the 
provisions  of  this  act  shall  be  treated  and  punished  as  a  misdemeanor;  an(| 
whoever  shall  impede,  obstruct,  hinder,  or  otherwise  prevent  any  analyst, 
inspector  or  prosecuting  officer  in  the  performnnce  of  his  duty,  shall  be  guilty 
of  a  misdemeanor,  and  shall  be  fined  in  any  sum  not  less  than  fifty  dollars^ 
nor  more  than  five  hundred  dollars. 

Art.  4098A,  §  8.  Bepealingr  clause.  Any  acts',  or  parts  of  act^  incra- 
sistent  with  the  provisions  of  this  act,  are  hereby  repealed. 

Art.  4098A,  §  9.  Begrulations  of  state  health  officer  printed^  etc^ 
All  the  regulations  and  declarations  of  the  state  health  officer,  made  under 
this  act,  from  time  to  time  and  promulgated,  shall  be  printed  for  general 
distribution. 
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INDEX. 


CnTES  may  qrtablish  qaanmtine,  4098. 
mnnicipal  authorities  of,  may  co-operate 
with  commiBsioners'  court,  4008a. 
BRINKS,  sale  of,  when  adulterated,  au  of- 
fense 4098A. 
DRUGS,  defined,  4098^  1 2. 
sale    of,   when   adulterated,   an    offense, 

4098A. 
adulteration  of,  defined,  4098Jk,  §  8. 
list  of  exempt  articles,  etc.,  prepared  by 

sute  health  officer,  4008A,  §  5. 
samples   of,   obtained  for  analysis,  how, 
4098^  §6. 
FOOD,  defined,  4098A,  {  2. 
sale  of,  when  adulterated,  an  offense,  4098A 

and  4098A,  {  7. 
adulteration  of,  defined,  4098A,  §  3. 
duty  of  state  health  officer  as  to  sale  of, 

^i98A,  §6. 
samples  of,  for  analysis,  obtained  how, 
4098A,  §6. 
GALVESTON, 
quarantine  officer  at,  shall  have  charge  of 
tu^,  4098<f. 
shalfgive  bond,  4098e. 
GOVERNOR, 
may  establish  quarantine,  4090. 
appoint  health  officer  of  state,  4090a. 
require    health    officer    to    inyestigate 
threatened  districts,  4090c. 
has  general  control  of  state  quarantine, 

may  decide  disputes  between  local  author- 
ities, 4090e. 
shall  pass  upon  accounts  relating  to  quar- 
antine, etc.,  4090^. 
may  appoint  local  health  officers,  etc., 
4092. 
require  local  authorities  to  appoint  health 

officers,  40982^. 
employ  st^am  tug,  4098d. 

HEALTH  OFFICER,  LOCAL,  compensation 

of,  4090<. 
shall  obey  rules,  etc.,  of  the  goyemor  or 

state  health  officer,  4090<. 
may  administer  oaths,  etc.,  4090i. 
shall  be  appointed  for  local  stations,  4091. 
may  be  appointed  by  governor,  when,  4092. 
duty  of,  4093. 
may  take  possession  of  vessels  from  infected 

port,  4094. 
Shan  establish  stations  on  railways,  etc., 

4096a. 


HEALTH  OFFICER,  LOCAL— continued, 
may  be  appointed  by  commissioners'  court, 

40982). 
compensation  of,  4098e. 
HEALTH  OFFICER,  STATE,  compensation 

of,  40906. 
appointed  by  the  governor,  4090a. 
may  investigate  reports  as  to  introduction 
of  disease,  4090c. 

establish    quarantine,  when    and    how, 
4090c  and  4090d. 
shall  decide  disputes  as  to  local  quarantine, 

4090€. 
bond ;  term  of  office,  409Qf. 
may  furnish  clothing,  etc.,  to  i>ersons  de- 
tained, 40906. 
shall  examine  vessels  from  infected  port  or 

district,  etc.,  4093. 
may  take  possession  of  vessel  VTithout  a 

clean  bill  of  health,  4094. 
may  approve  accounts  for  local  quarantine. 


may  prescribe  rules  for  disinfection  of  ves- 
sels, etc.,  409^. 

shall  take  cognizance  of  adulterations  of 
food  and  drugs,  4098^,  §  5. 

shiUl  prescribe  regulations  as  to  collecting 
and  examining  articles  of  food,  drugs, 
etc.,  4098A,  §  5. 

regulations  and  declarations  of,  as  to  health, 
etc.,  published,  4098A,  §  9. 
PAY  of  quarantine  officers,  4090i\  4D90c. 
QUARANTINE  may  be  proclaimed  by  gov- 
ernor, 4090  and  4090e. 

may  be  enforced  by  governor,  4090d. 

local  shall  continue  in  force,  4090e. 

disputes  as  to,  settied  by  the  governor, 
4090€. 

stations  for,  how  established,  4090^. 
food  and  clothing  furnished  for  persons 
detained  at,  4090A. 

health  officer  at,  etc.,  appointed  how,  4091. 
may  be  appointed  by  governor,  when, 

4092. 
duty  of,  4093. 

local  expenses  of,  how  paid,  4096. 
TOWNS  may  establish  quarantine,  4098. 

municipal  authorities  of,  may  co-operate 
with  commissioners'  court,  4098a. 
TUG  may  be  employed  by  eovemor,  4098d. 

shall  be  in  charge  of  Galveston  health  of- 
ficer, 4098d. 

bond  for  care  of,  shall  be  given  by  health 
officer,  4098a. 
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4098t. 


TITLE  83a -QUO  WARRANTO. 


Abt. 
40d8<,  §  1. 
§2. 

§3. 


Information  filed,  when. 
Parties  may  be  Joined  by  leave  of 

court,  etc* 
Citation. 


Abt. 
4098i,  $  4. 

I  5. 

§6. 

§7. 


TriaL    Proceedings  on  appeal. 

Judgment. 

Remedy  oomnlative.     . 

Venue  of  suit  for  state  offioe. 


Art.  4098t,  §  1.  Information  flled^  when.  In  case  any  person  shall 
usurp,  intrude  into,  or  unlawfully  hold  or  execute,  or  is  now  intruded  iato.^  or 
DOW  unlawfully  holds  or  executes  any  office  or  f i*ancbise,  or  any  office  or  any 
corporation  created  by  the  authority  of  this  state,  or  any  public  officer  shall 
have  done  or  suffered  any  act  which  by  the  provisions  of  law  works  a  forfeit- 
ure of  bis  office,  or  any  association  of  numbers  of  persons  shall  act  within 
this  state  as  a  corporation  without  being  legally  incorporated,  or  any  incorpo- 
ration does  or  omits  any  act  which  amounts  to  a  surrender  or  a  forfeiture  of 
its  rights  and  privileges  as  a  corporation,  or  exercises  power  not  conferred  by 
law,  or  if  any  railroad  company  doing  business  in  this  state  shall  charge  an 
extortionate  rate  for  the  transportation  of  any  freight  and  passengers,  or  re- 
fuse to  draw  or  carry  the  cars  of  any  other  railroaa  company  over  its  line  as 
required  by  the  laws  of  this  state,  the  attorney-general  or  district  or  county 
attorney,  of  the  proper  county  or  district,  either  of  bis  own  accord  or  at  tbe 
instance  of  any  individual  relator,  may  present  a  petition  to  the  district  court 
of  the  proper  county,  or  any  judge  thereof,  in  vacation,  for  leave  to  file  an 
information  in  the  natnre  of  a  quo  warranto ^  in  the  name  of  the  State  of 
Texas;  and  if  such  court  or  judge  shall  be  satisfied  that  there  is  probiMe 
ground  for  the  proceeding,  the  court  or  judge  may  grant  the  petition  and 
order  the  information  to  be  filed  and  process  to  issue.  [Act  July  9;  Oct.  8, 
1879;  16  Leg.  S.  S.  p.  43.] 

(1)  When  the  power  to  determine  the  question  of  the  eligibilitv  of  a  candidate  for  a  mn- 
nicipal  office  is  conferred  by  the  legislature  on  a  city  council,  its  decdsion  wiU  not  be  revised 
in  a  proceeding  by  quo  vxtrranto,    Seay  v.  Hunt,  55  T.  545. 

(2)  The  usual  method  of  asoertaining  whether  an  individaal  is  holding  an  office  eontrary 
to  law,  is  by  an  information  in  the  nature  of  the  common  law  writ  of  quo  warranto.  JBx  parte 
De  Bland,  Dallam,  406;  Bradley  y.  MoOrabb,  Dallam,  504;  Wright  v.  Allen,  2  T.  168:  Banton 
V.  Wilson,  4  T.  400;  Grant  v.  Chambers,  84  T.  573. 

(3)  An  information  in  the  nature  of  a  guo  toarrarUo  filed  in  the  distriot  conrt  by  the  proper 
officer  at  the  instance  of  a  private  relAior  where  the  ralue  of  the  office  is  oyer  $500,  is  a  proper 
proceeding,  and  may  be  used  not  only  to  ouf>t  the  intruder  but  also  to  adjudge  to  the  relator 
the  possession  of  the  office.  But  this  method  of  proceedins^is  not  exdusfye,  and  the  right  to 
an  office  ma^  be  determined  as  well  by  an  ordinary  ei^  suit.  MoAllen  v.  Rhodes,  66  T. 
348;  citing  State  v.  Owens,  S3  T.  261;  Williamson  v.  Lane,  52  T.  886;  see  State  v.  DeGtess, 
53  T.  387. 

(4)  The  right  of  an  officer  to  exercise  certain  functions  as  a  past  of  the  dotieB  of  his  offloe, 
will  not  be  determined  on  a  proceed\ng  by  quo  warranto.    State  v.  Smith,  65  T.  447. 

(5)  The  word  franchise  as  used  in  this  article  applies  only  to  franchises  of  oorporatloiis; 
it  does  not  relate  to  the  duties  appertaining  to  an  office.    State  y.  Smith,  55  T.  447. 

(6)  Quo  warranto  is  the  proceeding  by  whick  to  determine  whether  a  corporation  exists  or 
not.  If  a  corporation  be  acting  under  color  of  law  and  recognized  by  the  state  as  such,  the 
courts  will  not  permit  its  corporate  character  to  be  questioned  in  a  collateral  proceeding. 
Brennan  y.  Bradshaw,  53  T.  330. 

(7)  A  proceeding  by  quo  warranto  may  be  maintained  against  the  enjoyment  of  a  franchise 
claimed,  whether  under  state  legislation  or  municipal  act,  when  there  was  absence  of  power 
to  grant  it.    Morris  v.  State,  62  T.  72S. 

(8)  A  proceeding  by  quo  warranto  by  the  state  is  for  the  purpose  of  reclaiming  a  privUege 
granted  by  it  and  forfeited  by  non-compliance  with  the  conditions  of  the  grant,  it  cannot  be 
used  for  the  purpose  of  enforcing  the  performance  of  a  condition  or  stipulation  in  toe  grant. 
Morris  v.  Leona,  67  T.  303. 

Art.  4098i,  §  2.    Parties  may  be  joined  by  leave  of  court,  etc. 

When  it  appears  to  the  court  or  judge  that  the  several  rights  of  divers  parties 
to  the  same  office  or  franchise  majr  properly  be  determined  on  one  informa- 
tion,  the  court  or  judge  may  give  leave  to  join  all  such  persons  in  the 
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«ame  information  in  order  to  try  their  respective  rights  to  such  office  or 
franchise. 

Aht.  4098«,  §  3.  Citation.  When  the  information  is  filed,  as  hereinbe- 
fore provided,  the  clerk  shall  issue  citations  in  like  form  as  in  civil  suits  com- 
manding the  defendant  to  appear  at  the  return  time  of  said  court  to  answer 
the  relator  in  an  information  in  the  nature  of  a  quo  warranto.  If  the  infor- 
mation is  filed  in  vacation  the  citation  shall  be  returnable  on  the  first  day  of 
the  next  succeeding  term ;  if  in  term  time  it  may  be  made  returnable  on  any 
day  of  the  same  term,  not  less  than  five  days  after  the  date  of  the  writ,  as 
shall  be  directed  by  the  court. 

Abt.  4098»,  §  4.  Trial ;  proceedings  on  appeal.  Every  person  or 
corporation  who  shall  be  cited  as  hereinbefore  provided  shall  be  entitled  to  all 
the  rights  in  the  trial  and  investigation  of  the  matters  alleged  agaipst  him,  as 
in  cases  of  trial  of  civil  cans  in  this  state ;  and  in  cases  of  i^peal  to  the  su- 
preme court,  to  which  either  party  shall  be  entitled,  the  said  court  shall  give 
preference  to  such  case  and  hear  and  determine  the  same  at  the  earliest  day 
practicable;  and  all  such  appeals  shall  be  prosecuted  to  the  term  of  the  court 
in  session,  at  either  branch,  or  the  first  term  to  be  held,  if  not  in  session, 
after  judgment  has  been  rendered  in  the  district  court. 

Art.  4098t,  §  5.  Jadgfment.  In  case  any  person  or  corporation  against 
whom  any  such  is  filed  shall  be  adjudged  guilty,  as  charged  in  the  information, 
the  court  shall  give  judgment  of  ouster  against  such  person  or  corporation 
from  the  office  or  frandiise,  and  may  fine  such  person  or  corporation  for 
usurping,  intruding  into  or  unlawfully  holding  and  executing  such  office  or 
franchise,  and  shall  also  give  judgment  in  favor  of  the  relator  for  the  oosts 
of  the  prosecution. 

Art.  4098«,  §  6.  Bemedy  comnlatiTe.  Hie  remedy  and  mode  of 
procedore  hereby  prescribed  shall  be  construed  to  be  cumulatiye  of  any  now 
existing. 

Abt.  4098t,  $  7.  Venne  of  suit  for  state  office.  Suits  against  per- 
sons illegally  claiming  or  holding  any  state  office  or  appointment  as  contra- 
distinguished to  a  county  or  district  office,  shall  be  brought  in  the  district 
court  of  Travis  county. 
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4099-4102. 


TITLE  84- RAILROADS. 


Cb. 

1.  Inoorporation  of  railroad  companies. 

2.  Amendini^  or  changing  charter. 
8.  Public  office  and  books. 

4.  OflSk^rs  of  railroad  corporations. 

5.  By-laws. 

6.  Stock  and  stockholders. 

7.  Meetings  of  directors  and  stodEholders. 
a  Right  of  waj. 


Ch. 

9. 

10. 

11. 

12. 
18. 


Other  rights  of  railroad  oorporatioQS. 
Bestrictions  npon;  duties  and  liabilities 

of  railroad  corporations. 
Ck>llection  of  debts  from  railroad  oprponk 

tions. 
Lands  of  railroad  corporations. 
Forfeiture  of  charter. 


OR.  L—nf CORPORATION  OF  RAILROAD  COMPANIES. 


Abt. 
4099. 

4ioa 

4101. 
4102. 


Not  lees  than  ten  persons  maj  form 

company. 
Amount  of  stock  whi<^  must  be  8ub> 

scribed  and  paid. 
Articles  of  inoorporation  shall  contain, 

what 
Articles  shall  be  submitted  to  attom^- 

general,  etc. 


Art. 
4108. 

4104. 

4106. 
4106. 

4107. 


Shall  be  filed  in  office  of  secretaiy  of 

state. 
Existence  of  corporation  shall  begin* 

when. 
Corporators  may  proceed  to  act,  when. 
Corporation  shall  not  be  formed  for 

more  than  fifty  years,  but,  etc. 
Manner  of  renewing  corporations. 


Abt.  4099.    Not  less  than  ten  persons  may  form  company.    Any 

number  of  persons,  not  less  than  ten,  being  subscribers  to  the  stock  of  any  con- 
templated railroad,  ma^  be  formed  into  a  corporation  for  the  purpose  of  cod- 
structing,  owning,  mamtaining  and  operating  such  railroad,  by  complying 
with  the  requirements  of  this  chapter.     [Act  Aug.  15,  1876;  15  Leg.  p.  141.J 

Abt.  4100.  Amount  of  stock  which  must  be  subscribed  and  paid. 
No  railroad  corporation  shall  be  formed  until  stock  to  the  amount  of  one  thou- 
sand dollars  for  every  mile  of  said  road  so  intended  to  be  built  shall  be  in  good 
faith  subscribed,  and  five  per  cent,  of  the  amount  subscribed  paid  in  to  the  di- 
rectors of  such  proposed  company.     [Act  Aug.  15,  1876;  15  Leg.  p.  141.] 

Abt.  4101.  Articles  of  incorporation  shall  contain,  what  The 
persons  proposing  to  form  a  railroad  corporation  shall  adopt  and  sign  articles 
of  incorporation,  which  shall  contain : 

1.  The  name  of  the  proposed  corporation. 

2.  The  places  from  and  to  which  it  is  intended  to  construct  the  proposed 
railroad  and  the  intermediate  counties  through  which  it  is  proposed  to  con- 
struct the  same. 

8.  The  place  at  which  shall  be  established  and  maintained  the  principal 
business  office  of  the  proposed  corporation. 

4.  The  time  of  the  commencement  and  the  period  of  the  continuation  of 
the  proposed  corporation. 

5.  The  amount  of  the  capital  stock  of  the  corporation. 

6.  The  names  and  places  of  residence  of  the  several  persons  forming  tiie 
association  for  incorporation. 

7.  The  names  of  the  members  of  the  first  board  of  directors,  and  in  what 
officers  or  persons  the  government  of  the  proposed  corporation  and  the  man- 
agement ot  its  affairs  shall  be  vested. 

8.  The  number  and  amount  of  shares  in  the  capital  stock  of  the  proposed 
corporation.    [Act  Aug.  15, 1876;  15  Leg,  p.  141.] 

Abt.  4102.  Articles  shall  be  submitted  to  attomey-fi:eneral,  etc* 
The  articles  of  incorporation,  when  so  prepared,  adopted  and  signed,  shall  be 
submitted  to  the  attorney-general  of  the  state,  whose  duty  it  shall  be  to  care- 
fully examine  the  same,  and  it  he  tinds  them  to  be  in  accordance  with  the 
provisions  of  this  chapter  and  not  in  conflict  with  the  laws  of  the  United 
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States  or  of  this  state,  he  shall  attach  thereto  a  certificate  to  that  effect.     [Act 
Aug.  15,  1876;  15  Leg.  p.  141.] 

Art.  *  4108.  Shall  be  filed  in  office  of  secretary  of  state.  When  said 
articles  have  been  examined  and  certified,  as  provided  in  the  preceding  arti- 
de,  the  same  shall  be  filed  in  the  office  of  the  secretary  of  state,  accompanied 
by  an  affidavit  in  writing,  signed  and  sworn  to  bv  at  least  three  of  the  direct- 
ors  named  in  such  articles,  fefore  some  officer  oi  the  state  anthorized  by  law 
to  administer  oaths,  which  affidavit  shall  state  that  the  amount  of  one  thou- 
sand dollars  for  every  mile  of  such  proposed  road  has  been  in  good  faith  sub- 
scribed, and  that  five  per  cent,  of  tne  amount  subscribed  has  been  actuallv 
paid  to  the  directors  named  in  such  articles;  and  the  secretary  of  state  shalt 
cause  such  articles,  together  with  said  affidavit,  to  be  recorded  in  his  office^ 
and  shall  attach  a  certificate  of  the  fact  of  such  record  to  said  articles  and 
return  the  same  to  such  corporation.    [Act  Aug.  15,  1876;  15  Leg.  p.  141.] 

Art.  4104.  Existence  of  corporatloii  begins,  when.  The  existence 
of  such  corporation  shall  date  from  the  filing  of  the  articles  of  incorporation 
in  the  office  of  the  secretary  of  state,  and  the  certificate  of  the  secretary  of 
state,  under  the  seal  of  the  state,  shall  be  evidence  of  such  filing.  [Act  Aug. 
15,1876;  15  Leg.  p.  141.] 

Arp.  4105.  Ck>rporator8  may  proceed  to  act,  when.  When  the^ 
articles  of  incorporation  have  been  filed  and  recorded  as  herein  provided,  the 
persons  named  a^  corporators  therein  shall  thereupon  become  and  be  deemed 
a  body  corporate,  and  be  authorized  to  proceed  to  carry  into  effect  the  objects^ 
set  forth  in  such  articles,  in  accordance  with  the  provisions  of  this  title.  [Act 
Aug.  15,  1876;  15  Leg.  p.  141.] 

Art.  4106.  Shall  not  be  for  over  fifty  years.  No  railroad  corporatioa 
shall  be  formed  to  continue  more  than  fifty  years  in  the  first  instance,  but  such 
corporation  may  be  renewed  from  time  to  time  for  periods  not  longer  than 
fifty  years,  in  the  manner  provided  in  succeeding  articles.  [Act  Aug.  15,. 
1876;  15  Leg.  p.  141.] 

Am.  4107.  Manner  of  renewing  corporation.  The  manner  of  re* 
newing  a  railroad  corporation  which  has  expired  by  lapse  of  time  shall  be  as- 
follows: 

1.  By  a  resolution  in  writing  adopted  by  a  majority  of  three-fourths  of  the 
stockholders  of  the  company  at  a  regular  meeting  of  the  stockholders,  which 
resolution  shall  specify  the  period  of  time  for  which  the  corporation  is  re- 
newed. 

2.  Those  desiring  a  renewal  of  the  corporation  shall  purchase  the  stock  of 
those  opposed  thereto  at  its  current  value. 

3.  The  resolution,  when  adopted,  shall  be  certified  to  by  the  president  of 
the  company,  and  he  shall  state  in  his  certificate  thereto  that  it  was  adopted 
by  a  majority  vote  of  three-fourths  of  ail  the  stockholders  of  said  company^ 
at  a  regular  meeting  of  such  stockholders,  and  that  the  stockholders  desiring 
such  renewal  have  purchased  the  stock  of  those  who  oppose  such  renewal^ 
and  such  certificate  shall  be  attested  by  the  secretary  of  the  company  under 
the  seal  of  the  company. 

4.  The  said  resolution  and  certificate  shall  then  be  filed  and  recorded  in  the 
office  of  the  secretary  of  state,  and  the  renewal  of  said  corporation  shall  date^ 
from  said  filing.    [Act  Aug.  15, 1876;  15  Leg.  p.  141.] 

As  to  feeB  for  charter,  eta,  see  ante.  Art.  2874a. 
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CH.  2.— AMENDING  OE  CHANGING  CHAKTEE. 


Art. 

4106.  Corporation  majr  amend,  etc.,  artidt. , 
eta 

4109.  How  amendment,  etc.,  shall  be  made. 

4110.  Shall  take  effect,  when. 

4111.  Shall  not  amrad*  etc.,  when. 

411d.  Same  subject.   Article  4119  repealed. 


Art. 

4U2a.  May  fUiandon  portions  of  track. 

41 18.  May  project,  etc. ,  branch  line  by  amend- 
ment. 

4114.  Branch  line  shall  be  com^deted  ten  miks 
first  year. 


Art.  4108.  CorporaHon  may  ameiicU  eto^  artioles,  etc.  Any  rail- 
road corporation  may  amend  or  change  its  articles  or  act  of  incorporatioB  in 
the  manner  provided  in  the  following  articles  of  this  chapter.  [Act  Aug.  15, 
1876;  15  Leg.  p.  142.] 

Abt.  4109.  How  amendinant,  etc.,  shall  be  made.  Said  amendment 
-or  change  shall  be  made  in  the  manner  following: 

1.  It  shall  be  in  writing  and  si^ed  by  the  president  and  board  of  directors 
^f  the  corporation,  and  attested  oy  the  secretary  under  the  seal  of  the  cor- 
poration. 

2.  It  shall  be  submitted  to  the  attorney-giBueral  as  in  the  case  of  original 
articles  of  incorporation,  and  examined  and  certified  by  him  in  the  same 
manner. 

3.  It  shall  then  be  filed  and  recorded  in  the  office  of  the  secretary  of  state. 

4.  In  the  case  of  a  corporation  created  by  a  special  act  of  the  legislature,  the 
;6aid  amendment  or  change,  together  with  the  original  charter  and  such  amend- 
ments and  changes  as  have  b^n  made  by  specif  act  of  the  legislature,  shall 
be  tiled  and  recorded  in  the  office  of  the  secretary  of  state.  [Act  Aug.  15, 
1876;  15  Leg.  p.  142.] 

Abt.  4110.  Shall  take  effect,  when.  Such  amendment  or  change  shall 
be  in  force  from  the  date  of  the  filing  of  the  same  in  the  office  of  the  secretary 
of  state  in  accordance  with  the  provisions  of  this  chapter.  [Act  Aug.  15, 1876; 
15  Leg.  p.  142.] 

Abt.  4111.  Shall  not  amend,  etc.,  when.  Where,  by  the  special  act  or 
articles  of  incorporating  any  railroad  company,  any  privileges,  rights  or  bene- 
fits are  conferred  upon  said  corporation,  such  as  it  could  not  claim,  exercise  or 
.receive  under  this  title  or  the  general  laws,  then  the  said  corporation  shall  not 
be  permitted  so  to  amend  or  caange  its  charter  or  articles  of  incorporation  as 
to  relieve  it  from  any  of  the  requirements  of  such  special  act  or  acts  conferring 
said  privileges,  rights  or  benefits.     [Act  Aug.  15,  1876;  15  Leg.  p.  142.] 

Am.  4112.  Repeal  of  Article  4112,  Bevised  Statates.  Article  4112 
of  the  Bevised  Civil  Statutes  of  Texas  be  and  the  same  is  hereby  repealed. 
{Act  March  10,  June  30, 1885;  19  Leg.  p.  27.] 

(1)  The  repealed  article  reads  as  foUows: 

Abt.  4112.  Nothing  in  this  chapter  shall  be  so  construed  as  to  allow  any  railroad  oompaoy 
incorporated  under  the  provisions  of  this  title  or  under  a  special  act  of  the  legislature,  to  amend 
^r  change  any  part  of  its  charter  requiring  it  to  build  its  road  through  and  to  maintain  paven- 
ger  and  freignt  depots  in  or  near  any  city  or  town  in  this  state,  and  within  the  time  named  in 
its  charter.    [Act  Aug.  15,  1876;  15  L%.  p.  142.] 

Art.  4112a.    Railway  companies  may  abandon  portions  of  track. 

Any  railway  company  in  the  state  of  Texas  having  a  terminus  on  the  coast, 
the  said  terminus  being  a  county  site,  and  the  same  having  been  destroyed  by 
.storms  and  cyclones,  and  when  said  county  site  has  been  removed  back  from 
the  coast  near  the  line  of  said  railway,  it  shall  be  lawful  for  said  railway  com- 
pany to  remove  and  take  up  its  track  from  its  original  terminus  on  the  coast 
to  a  point  opposite,  or  near,  said  new  county  site.  Provided^  said  railway 
^K>mpany  make  its  terminus  at,  and  build  its  road  to,  said  new  county  site. 
£Act  Feb.  16,  1887;  20  Leg.  p.  6.] 

Art.  4113.  May  project,  etc.,  branch  line  by  amendment  Any 
xailroad  corporation  may.  by  amendment  to  its  charter,  project  and  provide 
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for  the  locating,  constructing,  owning,  maintaining  and  operating  a  branch 
line  to  its  ori^nal  or  trunk  line  of  railroad  from  any  point  on  the  said  original 
main  or  trank  line  to  any  other  point  in  this  state,  by  a  branch  line  to  the^ 
main  line,  making  an  angle  with  said  main  line  of  at  least  twenty-five  degrees 
in  the  general  course  of  said  branch  line,  and  also  so  projected  that  said  branch 
hne  shall  in  no  case  be  so  located  as  to  be  or  become  such  a  line  of  railroad  as- 
tbat,  if  the  same  were  owned  by  another  corporation,  the  corporation  owning 
the  main  line,  or  any  one  of  the  other  branches  thereof,  would  be  forbidden  by 
the  constitution  and  laws  from  consolidating  therewith  on  account  of  the  lines- 
being  parallel  or  competing  lines.     [Act  Aug.  15, 1876;  16  Leg.  p.  142.] 

Abt.  4114.  Branch  line  shall  be  completed  ten  miles  first  year^ 
etc.  Any  such  corporation  making  such  amendment  to  its  charter  as  is  author- 
ized by  the  preceding  article,  shall  complete  and  put  in  good  running  order  at 
least  ten  miles  of  its  said  bruioh  line  in  said  amendment  proposed  within  one 
year  from  the  filing  of  such  amendment,  and  an  additional  extent  of  at  least 
twenty  miles  each  and  every  succeeding  year  until  the  entire  extent  of  the 
projeoted  branch  line  is  completed.    [Act  Aug.  16, 1876;  15  Leg.  p.  142.] 
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CH.  3.— PUBLIC  OFFICE  AND  BOOKS, 


Art. 

4115.    Shall  have  office  on  line  of  road  in  this 

state. 
4115a.  §  1.  Public  office  shall  be  maintained 
where. 
3.  Meetings  of  directors. 
8.  Annual  reports. 
)  4.  Books  open  to  yispection. 
i  5.  Legislature  mar  examine  books. 
j  6.  Penalty  for  failure  to  comply  with 
the  provisions  of  the  act. 

1 7.  Attorney-general  shall  bring  suit. 

1 8.  Bailroaos  must  comply,  when. 


Art. 

4116.  Meetings  of  stockholders,  etc.,  shall  be 

at  public  office. 

4117.  Books  shall  be  kept  in  which  shall  be 

recorded,  etc. 

4118.  May  change  public  office. 

4119.  Notice  of  establishment  of  public  office* 

in  first  instance,  shall  be  given. 

4120.  Public  office  the  domicile  of  the  coi- 

poration. 

4121.  Books  shall  be  open  to  inspection. 

4122.  Legislature  may  examine  nooks.  . 


Art.  4115.  Shall  have  Of9.oe  where.  Every  railroad  corporation  shall 
bave  and  maintain  a  public  office  at  some  place  upon  the  line  of  its  road  in 
this  state.    [Const.  Art  10,  §  3;  Act  August  16,  1876;  16  Leg.  p.  144.] 

Bee  past,  Art.  4116a. 

Abt.  4115a,  §  1.  Public  office  shall  be  maintained  where.  Every 
railroad  or  other  corporations  organized  or  doing  business  in  this  state  under  the 
laws  or  authority  thereof,  shall  have  and  maintain  a  public  office  in  the  locality 
where  its  principal  business  is  carried  on  in  this  state  for  the  transaction  of 
its  business,  where  transfers  of  stock  shall  be  made,  where  the  auditor,  treas- 
urer, general  traffic  manager  and  general  superintendent  of  such  roads,  or 
where  an  agent  of  such  corporation,  duly  authorized  to  adjust  and  settle  all 
claims  against  such  corporations  for  damages,  shall  have  their  respective  offices, 
and  where  shall  be  kept  for  inspection  of  the  stockholders  of  such  corpora- 
tion books  in  which  shall  be  recorded : 

1st,  The  amount^of  csrpital  stock  subscribed; 

2nd,  The  names  of  the  owners  of  the  stock  and  the  amounts  owned  by  them 
respectively; 

3rd,  The  amount  of  stock  paid  and  by  whom; 

4th,  The  transfer  of  stock  with  the  date  of  the  transfer; 

5th,  The  amount  of  its  assets  and  liabilities; 

6th,  The  names  and  places  of  residence  of  each  of  its  officers;  provided, 
that  railroad  corporations  shall  be  required  to  keep  such  office  at  some  place 
on  the  line  of  its  road  in  this  state.  [Act  March  28,  June  30, 1885;  19  Leg. 
p.  67.] 

Abt.  4115a,  §  2.  Meetings  of  directors.  The  directors  of  every  rail- 
road company  shall  hold  one  meeting  annually  at  their  office  in  this  state; 
public  notice  of  which  shall  be  given  at  least  thirty  dai^s  before  said  meeting, 
Baid  notice  to  be  published  in  some  daily  newspaper  printed  and  published  in 
this  state. 

Abt.  4115a,  §  3.  Annual  reports.  The  president  or  superintendent  of 
«very  railroad  company  doing  business  in  this  state  shall  report  annually 
under  oath  to  the  comptroller  or  governor  the  true  status  of  saia  railroad  and 
such  other  matters  and  things  as  may  be  inquired  about  by  said  comptroller 
or  governor. 

Abt.  4115a,  §  4.  Books  open  to  inspection.  The  books  of  such  cor- 
poi'ation  kept  at  its  public  office  shall  at  all  reasonable  business  hours  be  open 
to  the  inspector  of  each  stockholder  and  to  any  officer  or  agent  of  the  state 
whose  duty  it  may  be  to  inspect  such  books. 

Abt.  4115a,  §  5.  Legislature  may  examine  books.  The  legislature 
^^y?  hy  committee  or  otherwise,  examine  the  books  of  any  railroad  corpora- 
tion at  such  times  and  as  often  as  may  by  said  legislature  be  deemed  neces- 
sary. 

Abt.  4115a,  §  6.  Penalty  for  £Eillure  to  comply  with  provisions  of 
the  act.    It  shall  be  unlawful  for  any  railroad  or  other  corporation  to  fail  or 
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refuse  to  comply  with  any  of  the  provisions  of  this  act,  and  if  said  railroad  or 
other  corporation  shall  fail  or  refuse  to  comply  with  any  part  thereof,  it  shall 
be  liable  to  pay  to  the  state  of  Texas  the  sum  of  one  thousand  dollars  for  each 
and  every  month  that  sAid  railroad  or  other  corporation  shall  fail  or  refuse  to 
<5omply  tnerewith,  said  sum  to  be  recovered  by  the  state  in  any  court  in  this 
state  of  competent  jurisdiction ;  provided  that  an  honest  mistake  in  the  entries 
in  its  books  shall  not  subject  a  railroad  company  to  the  penalties  of  this 
section,  if  the  office  of  said  company  shall  be  kept  in  this  state  in  compliance 
with  this  act. 
See  post,  §  8. 

Art.  4:U5ay  §  7.  Attorney-general  shall  bring  suit.  It  shall  be  the 
duty  of  the  attorney-general  of  this  state  to  brin^  suits  against  said  corpora- 
tions and  prosecute  Uiem  to  judgment  for  any  violation  of  the  provisions  of 
this  act. 

Asr.  4115a,  S  8.  Bailroads  must  comply,  when.  All  railroads  within 
this  state  shall  nave  six  months  after  this  act  goes  into  effect,  within  which 
time  to  comply  with  the  provisions  hereof. 

Art.  4116.  Meetingrs  of  stookliolders  beld,  where.  AU  meetings  of  stockhoMen  and  di- 
rectors of  such  corporation  shaU  be  held  at  such  public  office  and  all  transfers  of  stock  in  such 
corporation  shaU  be  made  at  such  office,  and  the  general  business  of  such  corporation  shaU  be 
transacted  at  such  office.    [Act  Aug.  15,  1876 ;  16  Leg.  p.  144.] 

See  ante.  Art.  4115a. 

Art.  4117.  Books  shall  be  kept  in  which  shall  be  recorded,  etc  There  shall  be  kept  at 
such  office,  for  the  inspection  of  the  stockholders  of  such  corporation,  books  in  which  shall  be 
recorded  — 

1.  The  amount  of  capital  stock  subscribed. 

2.  The  names  of  the  owners  of  the  stock  and  the  amounts  owned  by  each  of  them  respect- 
ively. 

8.  The  amount  of  stock  paid  and  by  whom. 

4.  The  transfer  of  stock  with  the  date  of  the  transfer. 

5.  The  amount  of  the  assets  and  liabilities  of  the  corporation. 

6.  The  names  and  places  of  residence  of  its  officers.    [Act  Aug.  15, 1876;  15  Leg.  p.  144.] 
See  ante.  Art.  4115a. 

Art.  4118.  Iffay  change  public  of9.ce.  Every  railroad  corporation 
may  change  at  pleasure  its  public  ofSce  by  publishing  a  notice  of  such  chan^ 
in  some  newspaper  published  on  the  line  of  its  road,  if  any  there  be,  and  if 
not,  then  in  some  newspaper  in  the  state  and  having  a  general  circulation  in 
the  state,  for  four  successive  weeks  prior  to  such  c^stnge.  [Act  Feb.  7, 1854; 
5Leg.  p.55;P.  D.  4888.] 

Art.  4119.  Notice  of  establishment  of  public  office,  in  first  in- 
stance, shall  be  given.  Every  railroad  corporation  shall  also,  as  soon  as 
it  has  in  the  first  instance  established  its  puolic  office,  give  notice  of  such 
establishment  by  a  like  publication  as  required  in  the  preening  article. 

Art.  4120.  Public  office  the  domicile  of  the  corporation.  The 
public  office  of  a  railroad  corporation  shall  be  considered  the  domicile  of  such 
corporation.     [Act  Aug.  16,  1876;  15  Leg.  p.  144.] 

Art.  4121.  Books  shall  be  open  to  inspection.  The  books  of  such 
corporation  kept  at  its  public  office  shall,  at  all  reasonable  business  hours,  be 
open  to  the  inspection  of  each  stockholder  and  to  any  agent  or  officer  of  the 
state  whose  duty  it  may  be  to  inspect  such  books,  ^ct  Dec.  19,  1857;  7 
Leg.  p.  25;  P.  D.  4909.] 

Art.  4122.  Legislature  maf  examine  books.  The  leg^islature  may  examine  the  books  of 
any  railroad  corporation,  by  committee  or  otherwise,  as  often  as  may  be  deemed  neceesaiy. 
(Act  Feb.  7,  1854;  5  Leg.  p.  55;  P.  D.  4906.] 

Seean/e,  Art.  4115a,l5. 
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CH.  4.— OFFICERS  OF  RAILROAD  CORPORATIONS, 


Art. 
4133. 
4124. 
4125. 

4126. 

4127. 

412a 


Board  of  directors. 

Qualifications  of  directors. 

Directors  shall  be  elected  by  stock- 
holders. 

Majority  of  stock  required  to  elect 
durector. 

By-laws  in  regard  to  election  of  officers 
shall  not  be  changed,  except,  etc 

Manner  of  voting  for  directors. 


Art. 
4129. 
4180. 
4181. 
4132. 

4188. 

4184. 


Failure  to  hold  election  for  directors. 

Corporate  powers  vested  in  directors. 

President  and  other  officers. 

Majority  of  directors  required  to  elect 
or  appoint  officers. 

Directors  liable  when  false  and  fraud- 
ulent dividend  is  declared. 

All  the  officers  liable  when  false  repre- 
sentations are  made. 


Art.  4123.  Board  of  directors.  Every  railroad  corporation  shall  have 
a  board  of  directors  of  not  less  than  seven  nor  more  than  nine  persons.  [Act 
Aug.  15,  1876;  16  Leg.  p.  144.] 

Art.  4124.  Qualifications  of  directors.  Each  director  shall  be  a 
stockholder  in  said  corporation,  and  a  majority  of  said  directors  shall  be  res- 
ident citizens  of  this  state,  and  shall  so  remain  resident  citizens  daring  their 
continuance  as  such  directors.     [Act  Aug.  15,  1876;  15  Leg.  p.  145.] 

Art.  4125.  Directors  shall  be  elected  by  stockholders.  The  board 
of  directors  shall  be  elected  by  the  stockholders  of  the  corporation  at  their 
regular  annual  meeting  in  each'  year,  in  such  manner  as  may  be  prescribed  in 
the  by-laws  of  such  corporation  and  by  this  title,  and  the  directors  shall  hold 
their  offices  until  their  successors  are  elected.  [Act  Aug.  15, 1876;  15  Leg. 
p.  144.] 

Art.  4126.  And  by  a  majority  of  stock.  It  shall  require  a  majority 
in  value  of  the  stock  of  such  corporation  to  elect  any  member  of  such  board  of 
directors.     [Act  Aug.  15,  1876;  15  Leg.  p.  146.] 

Art.  4127.  By-iaws  shall  not  be  changed,  except,  etc.  The  by-laws 
of  the  corporation  shall  prescribe  the  manner  and  time  of  electing  directors, 
and  the  mode  of  filling  a  vacancy  in  the  office  of  director,  and  such  provisions 
in  such  bV'laws  shall  not  be  changed,  except  at  a  regular  annual  meeting  of 
the  stockLolders,  and  by  a  majority  in  value  of  the  stockholders  of  such  oor^ 
poration.    [Act  Aug.  15,  1876;  15  Leg.  p.  144.] 

Am.  4128.  Manner  of  voting  for  directors.  In  all  elections  tor  di- 
rectors of  such  corporation,  everv  stockholder  shall  have  the  right  to  vole  in 
person  or  by  proxy  for  the  number  of  shares  of  stock  owned  l^  him,  for  as 
many  persons  as  there  are  directors  to  be  elected,  or  to  cumulate  said  shares 
and  give  one  candidate  as  many  votes  as  the  number  of  directors  to  be 
elected  multiplied  by  the  number  of  his  shares  of  stock  shall  equal,  or  to  dis- 


tribute them  on  the  same  principle  among  as  many  candidates  as  he  may  see 

all  not  be    '        *  * 
15, 1876;  15  Leg.  p.  149.] 


fit;  and  such  directors  shall 


electM  in  any  other  manner.    [Act  Aug. 


Akt.  4129.  Failure  to  hold  election  for  directors.  In  cade  it  shall 
happen  at  any  time  that  an  election  of  directors  shall  not  be  made  on  the  day 
designated  by  the  by-laws  of  the  corporation  for  that  purpose,  the  stockhold- 
ers shall  meet  and  hold  an  election  for  directors  in  such  manner  as  shall  be 
provided  by  the  by-laws  of  the  corporation.  [Act  Aug.  15,  1876;  15  Leg. 
p.  145.] 

Abt.  4130.  Corporate  powers  vested  in  directors.  All  the  corpcnate 
powers  of  every  railroad  corporation  shall  be  vested  in  and  be  exercised  by  its 
legally  constituted  board  of  directors.     [Act  Aug.  15,  1876 ;  15  Leg.  p.  144.] 

Am.  4131.  President  and  other  officers.  There  shall  be  a  president 
of  the  corporation,  who  shall  be  chosen  from  and  by  the  board  of  directors, 
and  such  other  subordinate  officers  as  the  corporation  by  its  by-laws  may  des- 
ignate, who  may  be  elected  or  appointed,  and  shall  perform  such  duties  and 
be  required  to  give  such  security  for  the  faithful  performance  thereof  as  the 
corporation,  by  its  by-laws,  shall  require.     [Act  Aug.  15, 1876;  15  Leg.  p.  145.] 
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Art.  4132.  Election  of  officer.  In  all  cases  it  shall  require  a  majority 
of  the  directors  to  elect  or  appoint  any  officer  of  the  corporation.  ^Aot  Aug. 
15,  1876;  15  Leg.  p.  145.] 

Art.  4133.  Directors  liable  for  fiEtlse  and  fraudulent  dividend. 
If  the  directors  of  any  railroad  company  shall  declare  and  pay  any  dividend 
when  the  company  is  insolvent,  or  any  dividend  the  payment  of  which  would 
render  it  insolvent,  they  shall  be  jointly  and  severally  liable  for  all  the  debts 
of  the  company  then  existinj^,  and  for*  all  that  shall  be  thereafter  contracted 
so  long  as  they  shall  respectively  continue  in  office;  provided^  that  if  any  of 
the  directors  shall  be  absent  at  the  time  of  making  the  dividend,  or  shall  ob- 
ject thereto,  and  shall  within  thirty  days  thereafter,  or  after  their  return,  if 
absent,  file  a  certificate  of  their  absence  or  objection  in  writing  with  the  clerk 
of  the  company  and  with  the  clerk  of  the  county  in  which  the  principal  office 
of  said  company  is  located,  they  shall  be  exempt  from  said  liability.  [Act 
Feb.  7,  1854;  5  1^^,  p.  55;  P.  D.  4886.] 

Abt.  4134.  All  officers  liable  for  false  representations.  If  any  cer- 
tificate or  report  made,  or  public  notice  given  b^  the  officers  of  any  such 
companv,  in  pursuance  of  the  provisions  of  this  title,  shall  be  false  in  anv 
material  representation,  all  the  officers  who  shall  have  signed  the  same  shall 
be  jointly  and  severally  liable  for  all  the  debts  of  the  company  contracted 
while  they  are  officers  or  stockholders  thereof.  [Act  Feb.  7, 1854;  5  Leg. 
p.  65;  P.  D.  4887.] 


OH.  6.— BY-LAWS. 


ijee.  I  Art. 

418ft.    Power  to  enact  by-laws.  4187.    When  and  by  what  vote  by-laws  shall 

4188.    Each  share  entitled  to  a  vote.  |  be  enacted. 

Abt.  4135.  Power  to  enact  by-laws*  Every  railroad  corporation  shall 
have  the  power  to  make  such  by-laws  as  it  may  think  proper  for  the  govern- 
ment of  sach  compaDv,  the  same  not  being  inconsistent  with  the  charter,  of 
such  company  or  the  laws.    [Act  Dec.  19, 1857;  '7  Leg.  p.  95.J 

Abt.  4136.  Each  share  entitled  to  vote,  etc.  In  the  enactment  of  a 
by-law,  the  stockholders  of  the  corporation  shall  be  entitled  to  one  vote  for 
each  share  of  stock  held  by  them,  and  a  stockholder  may  vote  in  person  or  by 
written  proxy.    [Act  Deo.  19, 1857;  7  Leg.  p.  95.] 

Ajbt.  4137.    How  enacted.    No  by-law  shall  be  enacted,  altered,  amended, 
added  to,  repealed  or  suspended,  except  at  a  regular  annnal  meeting  of  the 
stockholders  and  by  a  majority  vote  of  two-thirds  in  value  of  all  the  stock  of 
the  corporation.    [Act  Dec.  19, 1857;  7  Leg.  p.  95.] 
(»7— Tex.  Stat,  VoLn.)  417 
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4138-4143. 


CH.  6.— STOCK  AND  STOCKHOLDERS. 


Art. 

4188.    Railroad  stock  is  personal  estate  and 
transferable. 

4139.  Directors  may  require  payment  of  stock, 

etc. 

4140.  Sale  of  stock  when  owner  neglects  to 

pay. 

4141.  Stockholder  shall  have  access  to  books, 

etc.,  of  corporation. 

4142.  Fundis  of  corporation  shall  be  used  only 

for  legitimate  purposes. 
4148.    Extent   of   stockholder's    liability  for 
debta  of  corporation. 

4144.  Persons    faolaing  stock  who   are  not 

liable.. 

4145.  Capital  stock  may  be  increased. 

4146.  Notice  of  meeting  for  such  increase. 

4147.  Notice  shall  state,  what . 


Art. 

4148.  Increase  may  be  not  exceeding  amount 

named  in  notice. 

4149.  Order  or  resolution  increasing,  shall  be 

recorded. 

4150.  President  and  directors  shall  fnnuBh 

statement  to  stockholders  at  r^^nlar 

meeting. 
4161.    May  be  required  to  furnish  statementat 

special  meeting. 
4152.    Stockholders  may  fix  amoimt  of  loans 

and  interest  thereon. 
4168.    Stockholders  may  remove  officers  and 

elect  others. 

4154.  No  stock  shall  be  issued,  except,  etc. 

4155.  Fictitious  dividends,  etc.,  voio. 
4150.    Penalty  for  violating  two   preceding 

articles. 


Abt.4138.    Railroad  8UK)k  is  personal  estate  and  transferable.  The 

stock  of  a  railroad  corporation  shall  be  deemed  personal  estate,  and  shall  be 
transferable  in  the  ilianner  prescribed  by  the  by-laws  of  the  corporation;  but 
no  such  transfer  shall  be  valid  until  the  same  shall  have  been  made  on  the 
stock  and  transfer  books  of. the  company;  nor  shall  any  share  be  transferable 
until  all  previous  calls  thereon  have  been  paid.  [Act  Aug.  15,  1876;  15  Leg. 
p.  145.] 

See  ante.  Art.  4115a. 

(1)  The  remedy  of  a  stockholder  whose  stock  has  been  iUegaUy  and  wrongfaUy  canceled, 
and  new  stock  in  lieu  thereof  issued  to  an  unauthorized  person,  is  against  the  company, 
whether  the  wrongful  issue  of  new  stock  was  the  result  of  negligence  or  £raud.  If  the  issoance 
was  procured  by  a  fraudulent  combination  between  the  company  and  the  party  who  received 
(t,  both  would  be  liable  in  damages  to  the  rightful  owner ;  but  if  the  party  receiving  it  had 
neither  actual  nor  constructive  notice  of  the  invalidity  of  his  title,  he  would  not  be  hable. 
Baker  v.  Wasson,  68  T.  150. 

Abt.  4139.  Directors  may  require  payment  of  stock,  etc.  The  dust- 
ers of  such  corporation  may  require  the  subscribers  to  the  capital  stock  of  the 
corporation  to  pay  the  amount  oy  them  respectively  subscribed,  in  such  man- 
ner and  in  such  instalments  as  the  directors  may  deem  proper.  [Act  Aug.  15, 
1876;  15  Leg.  p.  146.] 

Am.  4140.  Sale  of  stock  when  owner  neglects  to  pay.  If  any  stock- 
holder shall  neglect  to  pay  any  instalment  as  required  by  a  resolution  or 
order  of  the  board  of  directors,  the  said  board  shall  oe  authorized  to  advertise 
said  stock  for  sale  by  publication  once  a  week  for  thirty  days  in  some  news- 
paper published  on  the  line  of  said  road,  if  there  be  one,  and  if  not,  in  some 
newspaper  published  in  the  state  having  a  general  circulation  in  the  state, 
which  notice  shall  name  the  stock  to  be  sold  and  the  time  and  place  of  such 
(Vile,  and  all  stock  so  sold  shall  be  sold  at  the  public  otBce  or  place  of  business 
of  such  company,  and  between  the  hours  of  10  o'clock  a.  m.  and  4  o'clock  p.  k., 
and  to  the  nigbest  bidder  for  cash,  the  proceeds  of  such  sale  to  be  credited 
to  the  delinquent  stockholder.     [Act  Aug.  15,  1876;  15  Leg.  p.  145.] 

Abt.  4141.  Stockholders  may  see  books,  etc.  All  stockholders  shall 
at  all  reasonable  hours  have  access  to  and  may  examine  all  books,  records  and 
papers  of  such  corporation.     [Act  Aug.  15,  1876 ;  15  Leg.  p.  145.] 

Art.  4142.  Funds  of  corporation  used  only,  for  what.  It  shall  not 
be  lawful  for  any  railroad  corporation  to  use  any  of  the  funds  thereof  in  the 
purchase  of  its  own  stock,  or  that  of  any  other  corporation,  or  to  loan  any  of 
its  funds  to  any  director  or  other  officer  thereof,  or  to  permit  them,  or  any  of 
them,  to  use  the  same  for  other  than  the  legitimate  purposes  of  the  corporation. 
[Act  Aug.  15,  1876;  15  Leg.  p.  145.] 

Art.  4143.  Extent  ot  stockholder's  liability.  Each  stockholder  of 
any  railroad  corporation  shall  be  held  individually  liable  to  the  creditors  of 
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such  corporation  to  an  amount  not  exceeding  the  amonnt  unpaid  on  the  stock 
held  by  nim,  for  any  and  all  debts  and  liabilities  of  such  corporation  until  the 
whole  amount  of  the  capital  stock  of  such  corporation  so  held  by  him  shall 
have  been  paid.     [Act  Aug.  15,  1876;  15  Leg.  p.  146.] 

Abt.  4144.  What  stockholder  not  liable.  No  person  holding  stock  in 
any  railroad  corporation  as  executor,  administrator,  guardian  or  trustee,  and 
no  person  holding  such  stock  as  collateral  security,  shall  be  personally  subject 
to  any  liability  as  a  stockholder  of  such  corporation,  but  the  estate  or  person 
owning  such  stock  shall  be  considered  as  holding  the  same  and  liable  as  a 
stockholder  accordingly.    [Act  Aug.  15,  1876;  15  Leg.  p.  146.] 

Abt.  4145.  Capital  stock  may  be  increased.  In  case  the  capital  stock 
of  any  railroad  corporation  shall  be  found  insufficient  for  constructing  and 
operating  its  road,  such  corporation  may,  with  the  concurrence  of  two-thirds 
in  value  of  all  its  stock,  increase  its  capital  stock  from  time  to  time  to  any 
amount  required  for  the  purposes  aforesaid.  [Act  Aug.  15, 1876;  15  Leg. 
p.  146.] 

Abt.  4146.  Notice  of  meeting  for  such  increase,  etc.  Such  increase 
shall  be  sanctioned  by  vote  in  person,  or  by  written  proxy,  of  two-thirds  in 
amount  of  all  the  stock  of  such  corporation,  at  a  meeting  of  such  stockholders 
called  by  the  directors  of  the  corporation  for  such  purpose,  by  giving  notice  in 
writing  to  each  stockholder,  to  be  served  personally  or  by  depositing  the  same 
in  a  postoffice  directed  to  the  postoffice  addresses  oi  each  of  said  stock- 
holders severally,  postage  prepaid^  at  least  sixty  days  prior  to  the  day  ap- 
pointed for  such  meeting,  and  also  by  advertising  the  time,  place  and  purpose 
of  such  meeting  in  some  newspaper  published  in  each  county  through  or  into 
which  the  said  road  shall  run  or  be  intended  to  run  (if  any  newspaper  shall 
be  published  therein)  at  least  sixty  days  next  preceding  the  day  appointed  for 
such  meeting.    [Act  Aug.  15, 1876;  15  Leg.  p.  146.J 

Abt.  4147.  Notice  shall  state  what  Such  notice  shall  state  the  time 
an$i  place  of  the  meeting,  the  object  thereof,  and  the  amount  to  which  it  is 
proposed  to  increase  such  capital  stock.     [Act  Aug.  15,  1876 ;  15  Leg.  p.  146.] 

AsT.  4148.  Not  to  e±ceed  amount  named  in  notice.  At  such  meet- 
ing the  capital  stock  of  the  corporation  may  be  so  increased  by  a  vote  of 
two-thirds  m  amount  of  the  capital  stock  of  the  corporation,  to  an  amount  not 
exceeding  the  amount  mentioned  in  the  notice  so  given.  [Act  Aug.  15, 1876 ; 
15  Leg.  p.  146.] 

Airr.  4149.  Order  increasing,  shall  be  recorded.  Every  order  or  res- 
olution increasing  the  capital  stock  of  any  such  corporation  shall  be  recorded 
in  the  office  of  the  secretary  of  state,  and  such  increase  shall  not  take  effect 
until  such  order  or  resolution  has  been  so  recorded.  [Act  Aug.  15, 1876;  15 
Leg.  p.  146.] 

Asr.  4150.    Statement  to  stockholders  at  regular  meeting.    At  the 
regular  annual  meeting  of  the  stockholders  it  shall  be  the  duty  of  the  presi-  ' 
dent  and  directors  to  exhibit  a  full,. distinct  and  accurate  statement  of  the 
affairs  of  the  corporation  to  the  stockholders.    [Act  Aug.  15, 1876 ;  15  Leg. 
p.  146.] 

Abt.  4151.  Statement  at  special  meeting.  The  stockholders  may,  at 
any  special  meeting  of  stockholders,  require  statements  similar  to  the  one  re- 
quired by  the  preceding  article  from  the  president  and  directors,  and  when  so 
reqaired  it  shall  be  the  duty  of  such  president  and  directors  to  furnish  the 
same.    [Act  Aug.  15,  1876;  15  Leg.  p.  146.] 

Art.  4152.  Stockholders  may  fix  amount  of  loans  and  interest 
thereon.  At  a  regular  annual  meeting  of  stockholders,  or  at  a  special  meet- 
ing called  for  the  purpose,  the  stockholders  may,  by  a  majority  in  value  of  all 
the  stock  of  such  corporation,  determine  the  amount  of  loans  which  may  be 
jiegotiated  by  such  company  tor  the  construction  of  its  railway  and  its  equip- 
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ments,  and  fix  the  rates  of  interest  whidh  may  be  paid  and  provided  for  the 
security  of  such  loans.     [Act  Aug.  15, 1876;  15  Leg.  p.  146.] 

Abt.  4153.  Stockholders  may  remove  officers  and  elect  others. 
The  stockholders  may,  by  a  two-thirds  vote  in  value  of  all  the  stock,  at  any 
regular  or  special  meeting  of  stockholders,  remove  the  president  or  any  di- 
rector, or  other  ofScer  of  such  corporation,  and  elect  others  instead  of  those  sc^ 
removed,  in  accordance  with  the  by-laws  of  such  corporation  and  this  title. 
[Act  Aug.  15, 1876;  15  Leg.  p.  146.] 

Abt.  4154.  No  Stock  shall  be  issued  except,  etc.  No  railroad  corpo- 
ration shall  issue  any  stock  or  bonds  except  for  money,  labor  or  property 
actually  received  and  applied  to  the  purpose  for  which  such  corporation  was 
organized ;  nor  shall  it  issue  any  shares  of  stock  in  said  company,  except  atita 
par  value  and  to  actual  subscribers  who  pay  or  become  liable  to  pay  the  par 
value  thereof.    [Act  Aug,  15, 1876;  15  Leg.  p.  148.] 

Abt.  4155.  Fictitious  divideiids^  etc.,  void.  All  fictitious  dividends 
and  other  fictitious  increase  of  the  capital  stock  or  indebtedness  of  any  such 
corporation  shall  be  void.    [Act  Aug.  15, 1876;  15  Leg.  p.  148.] 

Abt.  4156.  Penalty  for  violation  of  two  prececUng  articles.  Every 
officer  or  director  of  a  railroad  company  who  shall  violate,  or  consent  to  the 
violation  of  either  of  the  two  preceding  articles,  shall  become  personally  liable 
to  the  stockholders  and  creditors  of  such  compamr  for  the  full  par  value  of 
such  illegal  stock,  or  for  the  full  amount  of  sucn  fictitious  dividends,  increase 
of  stock  or  indebtedness,  as  the  case  may  be.  [Act  Feb.  8^  1860;  8  Leg.  p.  60f 
P.  D.  4921.] 
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4167-4164. 


CH.  7.— MEETINGS  OF  DIEECTORS  AND  STOCKHOLDERS. 


ABT. 
4157. 
4168. 
4159. 

4160. 
4161. 


Annual  meeting  of  directors. 
Annnal  meeting  of  stockholders. 
Directors  and  stockholders  may  meet 

at  same  time  and  place. 
Quoram  of  directors  and  stockholders. 
Special  meeting  of  stockholders. 


Abt. 

4162.    Notice  of  special  meeting. 
4168.    If  quoram  of  stockholders  should  not 
meet. 

4164.  Proxy  must  be  dated   within   what 

time. 

4165.  What  stock  shall  not  vote. 


Abt.  4157.  Anmial  meeting  of  direotora.  The  direotorQ  of  every  rail- 
road  company  shall  hold  at  least  one  meeting  annually  at  the  public  office  or 
place  of  business  of  such  corporation  in  this  state,  public  notice  of  which  shall 
be  given  thirtv  days  previously  of  the  time  and  place  of  such  meeting  in  some 
newspaper  published  m  each  county  through  or  into  which  its  railway  shall 
run,  or  oe  intended  to  run,  if  there  be  any  newspai)er  published  in  said  coun- 
ties, and  if  not,  then  in  some  newspaper  published  in  tne  state  and  having  a 
general  circulation  in  the  state.    [Const.  Art.  10,  §  8.] 

Abt.  4158.  Annual  meeting  of  stockholdera.  The  stockholders  of 
«very  railroad  corporation  shall  hold  at  least  one  meeting  annually  at  the  pub- 
lic office  or  place  of  business  of  such  corporation  in  this  state,  and  it  shall  be 
the  duty  of  the  board  of  directors  to  cause  public  notice  to  be  given  of  the 
time  and  place  of  such  meeting  for  thirty  days  previously  thereto,  fus  provided 
in  the  preceding  article.    [Act  Aug.  15, 1876;  15  Leg.  p.  144.] 

Abt.  4159.  Directors  and  stockliolders  may  meet  at  same  time 
■and  place.  The  annual  meetings  of  the  board  of  directors  and  of  the  stock- 
holders provided  for  in  the  two  preceding  articles,  may  be  called  to  meet  and 
may  be  neld  at  the  same  time  and  place,  m  which  case  one  notice  shall  answer 
the  purpose  of  both  meetings,  provided  it  be  so  stated  in  such  notice. 

Ajct.  4160,  Quorum.  A  majority  of  the  directors  of  any  railroad  corpo- 
ration shall  constitute  a  quorum  to  transact  business,  and  a  majority  in  value 
of  two-thirds  of  all  the  stock  owned  by  such  corporation  shall  constitute  a 
<]uorum  of  stockholders  to  transact  business.  [Act  Aug.  15, 1876;  15  Leg. 
p.  144.] 

Art.  4161.  Special  meeting  of  stockholders.  A  special  meeting  of 
stockholders  may  be  called  at  any  time  during  the  interval  between  the  reg- 
ular annual  meetings  of  such  stockholders  by  the  directors,  or  by  stockholders 
owning  not  less  than  one-fourth  of  all  the  stock  of  such  company.  [Act  Aug. 
15,1876;  15  Leg.  p.  144.] 

Abt.  4162.  Same,  notice  of.  When  any  such  special  meeting  of  stock- 
holders is  called,  notice  of  the  time  and  place  of  such  meeting  shall  be  given 
for  at  least  thirty  days  prior  to  the  time  fixed  for  such  meeting,  in  the  same 
manner  as  is  required  in  the  case  of  a  regular  annual  meeting,  and  such  notice 
shall  specify  the  purpose  or  purposes  wr  which  the  said  special  meeting  is 
called,  and  no  other  business  shall  be  transacted  at  such  special  meeting,  ex- 
cept that  specified  in  such  notice.    [Act  Aug.  15,  1876;  15  Leg.  p.  144.] 

Ari.  4163.  Quorum  necessary.  If  at  any  meeting  of  stockholders  a 
majority  in  value  of  the  stockholders  equal  to  two-thirds  of  the  stock  of  such 
<x>rporation  shall  not  be  represented  in  person  or  by  proxy,  such  meeting  shall 
be  adjourned  from  da}^  to  day,  not  exceeding  three  da^s,  without  transacting 
any  business,  and  if  within  said  three  days  two-thirds  in  value  of  such  stock 
shall  not  be  represented  at  such  meeting,  then  the  meeting  shall  be  adjourned, 
and  another  meeting  called,  and  notice  thereof  given  as  hereinbefore  provided. 
[Act  Aug.  15, 1876;  15  Leg.  p.  145.] 

Aot.  4164.  Proxy  must  be  dated  within  what  time*  Every  proxy 
from  a  stockholder  shall  be  dated  within  six  months  previous  to  the  meeting 
of  the  stockholders  at  which  it  is  proposed  to  vote  by  virtue  thereof,  and  if 
not  dated  within  such  time  shall  not  be  voted. 
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Abt.  4166.  What  Btock  shall  not  vote.  Stock  issued  within  tbirtr 
days  before  any  stockholders'  meeting  shall  not  entitle  the  holder  to  vote 
tiiereat,  except  at  the  first  stockholdenr  meeting  nnder  their  articles  or  act  of 
incorporation  for  organization;  nor  shall  any  stock  be  voted  upon,  except  in 
proportion  to  the  amoont  paid  thereon,  or  secured  to  be  paid,  oy  good  seen* 
rity,  in  addition  to  the  subscription  and  stock. 
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ItAJLROADS  —  RIGHT  OF   WAY. 


4166-4169. 


CH.  8.— EIGHT  OF  WAT. 


Abu; 
41M. 

4107. 
4168. 
4100. 

4170. 

4170a. 


41706. 
4171. 

4178. 

4178. 

4174. 
Hid. 

417e. 
4177. 

417a 

4170. 

4180. 

4181. 

4188. 


Right  to  construct  road,  etc,  anywhere 

in  state. 
Bight  of  way  over  public  lands. 
Lineal  surrey. 
Kay  lay  out  road  two  hundred  feet  in 

width,  etc 
May  construct  road  across  water,  street, 

highway,  etc 
gl.  Crossings  shall    b^   made   when 
right  of  way  b  fenced. 

2.  Width  of. 

8.  Shall  be  made  on  demand. 

4.  Demand,  how  made 

6.  Crossing  completed,  when. 

6.  Where  made. 

7.  Penalty  for  failure  to  make. 

8.  Crossings  of  soads  and  streets  not 

affected. 
ChMsings  of  public  roads. 
Shall  first  construct  necessary  culverts, 

sluices,  etc 
Navigable  waters  shall    not  be  ob> 

Btructed. 
Streets  of  incorporated  cities  or  towns 

shall  not  be  takea  without,  etc 
In  case  of  highways,  plank-roads,  etc 
Shall  have  the  right  to  cross,  intersect, 

etc,  other  railways. 
Intetsected  railway  shall  do  what. 
When  two  corporations  cannot  agree, 

etc 
May  enter  upon  adjacent  land  and  take 

material,  etc 
Value  of  same  and  damages  shall  first 

be  paid. 
In  case  corporation  and  owner  cannot 

agree,  etc 
Shall  not  enter  upon  land  except  for 

lineal  survey. 
Mode  of  condemning  property. 


Art. 

4183.  County  judge  shall  appoint  commis- 

eioners,  etc 

4184.  Commissioners  shall  be  sworn. 

4185.  Commissioners  shall  select  a  day  and 

place  of  hearing. 

4186.  Shall  issue  written  notice  to  parties. 

4187.  Mmmer  of  serving  notice 

4188.  Return  of  notice. 

4180.  When  property  belongs  to  an  estate  or 
to  a  minor,  notice  shall  be  served  on 
whom. 

4190.  Service  by  publication,  when. 

4191.  Proceedings  of  commissioners. 

4192.  Powers  of  commissioners. 
4198.    Rule  of  damages. 

4194.  Same  subject 

4195.  Same  subject. 

4190.  Injuries  and  beneflls  which  shall  not 
be  estimated. 

4197.  Assessment  shall  be  in  writing,  dated, 

signed,  etc 

4198.  Other  commiflsionerB  may  b0i4[»pointed, 

when. 

4199.  Pay  of  commissioners. 

4200.  Corporation  shall  pay  expenses  of  serv- 

ing notice. 

4201.  Commissioners  shall  make  out  cost 

bill,  etc 

4202.  EUther  party,  if  dissatisfied  with  decis- 

ion, may  remove  cause,  etc 
4208.    Decision  shall  be  made  the  judgment 
of  the  court,  when. 

4204.  Costs  shall  be  awarded  by  what  rule. 

4205.  Damages  must  be  paid  before  property 

is  taken. 

4206.  The  right  of  way,  how  construed. 

4207.  Right   of  way  reserved   out  of  lands 

granted  to  railway  comi)anies. 
4206.    Right  of  way  vested  by  judgment  of 
court. 


Abt.  4166.  Right  to  oonstruot,  etc.  Any  railroad  oorporation  shall 
have  the  right  to  construct  and  operate  a  railroad  between  any  points  within 
this  state  and  to  connect  at  the  state  line  with  railroads  of  other  states. 
[Const.  Art  10,  §  1.] 

Abt.  4167.  lEUght  of  way  over  public  lands.  Every  snch  corporation 
shall  have  the  right  of  way  for  its  line  of  road  through  and  over  any  lands 
belonging  to  this  state,  and  to  use  any  earth,  timber,  stone  or  other  material 
upon  any  snch  land  necessary  to  the  construction  and  operation  of  its  road 
through  or  over  said  land. 

Abt.  4168.  Llncwil  survey.  Every  railroad  corporation  shall  have  the 
right  to  cause  such  examination  and  survey  for  its  proposed  railway  to  be 
made  as  may  be  necessary  to  the  selection  of  the  most  advantageous  route, 
and  for  such  purpose  may  enter  upon  the  lands  or  waters  of  any  person  or 
corporation,  but  subject  to  responsibility  for  all  damage  that  may  be  occa- 
sioned thereby.     [Act  Aug.  15,  1876;  15  Leg.  p.  147.] 

Abt.  4169.  May  lay  out  road  two  hundred  feet  in  width,  etc.  Such 
corporation  shall  have  the  right  to  lay  out  its  road  not  exceeding  two  hundred 
feet  in  width,  and  to  construct  the  same;  and  for  the  purpose  of  cuttings  and 
embankments  to  take  as  much  more  land  as  may  be  necessary  for  the  proper 
construction  and  security  of  its  railway,  and  to  cut  down  any  standing  trees 
that  may  be  in  danger  of  falling  upon  or  obstructing  the  railway,  making 
compensation  in  the  manner  provided  by  law.  [Act  Aug.  15,  1876;  15  Leg. 
p.  147.J 
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Abt.  4170.  Roads  across  waters,  streets,  highwasrs,  etc.  Such  cor- 
poration shall  have  the  right  to  construct  across,  along  or  upon  any  stream  of 
water,  water-course,  street,  highway,  plank-road,  turnpike  or  canal  which  tbe 
route  of  said  railway  shall  intersect  or  touch,  but  such  corporation  shall  re- 
store the  stream,  water-course,  street,  highway,  plank-road,  turnpike  or  canal 
thus  intersected  or  touched,  to  its  former  state,  or  to  such  state  as  not  to  un- 
necessarily impair  its  usefulness,  and  shall  keep  such  crossing  in  repair.  [Act 
Aug.  16,  1876;  15  Leg.  p.  147.] 

(1)  When  a  nulroad  is  so  constructed  along  a  street  as  to  deprive  the  owner  of  free  ingress  and 

gress  to  an  adjacent  lot,  the  owner  is  entitled  to  re  *  

lams  V.  a.,  O.  &  S.  F.  B.  B.  Go.  1  App.  C.  C.  §  813. 


egress  to  an  adjacent  lot,  the  owner  is  entiUed  to  recover  damages  resulting  th^from.    Will- 


(2)  Damages  for  injury  to  an  abuttmg  lot  from  the  oocopatidn  of  a  street  by  a  railroad  can  be 
recovered  in  the  county  ooort    O.,  O.  &  S.  F.  R.  B.  Ca  v.  (Graves,  1  App.  C.  C.  §g  879, 580. 

Abt.  4170a,  §  1.  When  right  of  way  fenced,  crossings  shall  be  made. 
All  railway  corporations  in  this  state  whioh  have,  or  which  tasiy  hereafter 
fence  their  right  of  way,  may  be  required  to  make  openings  or  crossings 
through  their  fence  and  over  their  road-bed  alon^  their  right  of  way  every 
one  and  one-half  miles  thereof:  Provided^  that  if  such  fence  shall  divide 
any  inclosure  that  at  least  one  opening  shall.be  made  in  said  fence  within 
such  inclosure.    [Act  March  28,  July  4, 1887;  20  Leg.  p.  39.] 

Abt.  4170a,  §  2.  Width  O^  etc.  Such  crossings  shall  be  not  less  tbin 
thirty  feet  in  width,  and  shall  be  made  and  kept  in  such  condition  as  to  admit 
of  the  free  and  easy  passage  of  horses,  cattle,  sheep,  hogs,  all  other  doiuMti- 
cated  animals,  wagons,  and  other  vehicles. 

Abt.  4170a,  §  3.  Shall  be  made  on  demand^  etc.  Such  crossing*  j»haii 
be  made  at  such  times  and  places  as  may  be  demanded  by  an  v  two  or  more 
citizens  of  the  state  who  eitner  live  or  own  land  within  five  miles  of  th«  place 
where  such  crossings  may  be  demanded. 

Abt.  4170a,  §  4.  Demand^  how  made.  Such  demand  shall  be  made  in 
writing,  of  the  nearest  local  agent  of  such  railway  company  to  the  place  where 
such  crossing  or  crossings  are  demanded,  and  shsdl  state  when  and  whera  such 
crossing  is  desired. 

Abt.  4170a,  §  5.  Crossing  completed,  when ;  not  to  be  made,  whon. 
No  railway  company  shall  be  required  to  complete  such  crossing  as  may  be  de- 
manded under  this  act  in  a  shorter  time  than  thirty  days  from  the  day  on 
which  such  demand  is  first  made,  nor  shall  they  be  required  to  make  any  oruss- 
ings  where  they  have  already  left  such  crossmgs  in  each  one  and  one-half 
miles  of  their  road,  except  inside  of  inclosures,  as  is  provided  in  section  one. 

Abt.  4170a,  §  6.  May  be  made  within  four  hundred  yards  of  place 
demanded.  Any  railway  company  upon  such  demand  shall  be  deemed  to 
have  complied  therewith  upon  making  such  crossings  within  four  hundred 
yards  of  tne  place  where  they  are  demanded,  within  the  time  herein  allowed. 

Abt.  4170a,  §  7.  Penalty  recoverable  for  failure,  when.  Whenever 
any  railway  company  shall  fail  or  refuse  to  comply  with  the  Qequirements  of 
this  act  after  demand  is  made  in  accordance  herewith,  such  railway  company 
shall  pay  to  the  persons  who  made  such  demand  each  the  sum  of  five  hundreci 
dollars  for  each  and  every  month  they  shall  so  fail  or  refuse  to  comply  with 
such  delnand,  the  same  to  be  recovered  by  suit  in  any  court  of  this  state  hav- 
ing jurisdiction  of  the  amount. 

ABr.  4170a,  §  8.  Crossings  at  intersection  of  roads,  etc.  Nothing  in 
this  act  shall  be  so  construed  as  to  affect  the  law  requiring  railroad  companies 
to  provide  proper  crossings  at  intersection  of  all  roads  and  streets. 

Post,  Art.  41706. 

Art.  41706.  Crossings  of  public  roads;  penalty.  It  shall  be  tbe 
duty  of  every  railroad  company  in  this  state  to  place  and  keep  that  portion  of 
its  road-bed  and  right  of  way,  over  or  across  which  any  public  county  road 
may  run  in  proper  condition  for  the  use  of  the  traveling  public,  and  in  case  of 
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its  failare  to  do  so  for  thirty  days  after  written  notice  ffiven  to  the  section  boss 
of  the  section  where  such  work  or  repairs  are  needed  oy  the  overseer  of  such 
public  road,  it  shall  be  liable  to  a  penalty  of  ten  dollars  for  each  and  every 
week  such  railroad  company  may  fail  or  neglect  to  comply  with  the  require- 
ments of  this  act  recoverable  in  any  court  having  jurisaiction  of  the  amount 
involved,  in  a  43uit  in  the  name  of  the  county  in  which  ^the  cause  of  action 
accrued. 

Penaltt.  Such  penaltv  shall  go  to  the  road  and  bridge  fund  of  the  county 
in  which  the  suit  is  brought;  ana  it  shfM  be  the  duty  of  the  county  attorney, 
npon  the  making  of  an  affidavit  of  the  facts  by  any  person,  to  at  once  insti- 
tute against  the  company  violating  the  provisions  oi  tnis  act,  suit  in  the  proper 
court  to  recover  such  penalty  or  penalties,  and  his  wilful  failure  or  refusal  to 
do  so  shall  be  sufficient  cause  for  his  removal  ttom  office,  unless  it  is  evident 
that  such  suit  could  not  have  been  maintained.  The  proceedings  under  this  act 
shall  be  conducted  in  the  same  manner  as  civil  suits,  and  the  county  attorney 
attending  to  such  suits  shall  be  entitled  to  a  fee  in  each  case,  of  ten  dollars,  to 
be  taxed  as  a  part  of  the  costs  of  the  case;  provided,  that  when  two  or  more 
penalties  are  sought  to  be  recovered  in  one  and  the  same  suit,  but  one  such 
fee  shall  be  allowed;  and  provided  further,  if  the  county  be  cast  in  the  suit,  no 
costs  shall  be  charged  against  the  county.  [Act  March  24,  June  30,  1885; 
19  Leg.  p.  45.] 

Art.  4171.  Necessary  culverts  or  sluices.  Iir  no  case  shall  any  railroad 
company  construct  a  road-bed  without  first  constructing  the  necessary  culverts 
or  sluices,  as  the  natural  lay  of  the  land  requires  for  the  necessary' drainage 
thereof.     [Act  Aug.  15,  1876;  15  Leg.  p.  147.] 

(1)  If  a  railway  company  fails  to  construct  the  proper  calyerts,  sluices  or  ditches,  necessary 
to  pass  off  the  surface  water  by  the  way  it  flowed  before  the  railway  was  built,  it  is  responsible 
tor  the  damage  incurred  from  such  neglect.  G.,  C.  &  8.  F.  R.  R.  Ck>.  v.  Helsley,  62  T.  598;  G., 
O.  &  S.  F.  R.  R.  Co.  V.  Holliday,  65  T.  512;  G.,  C.  &  S.  F.  R.  R.  v.  Donahoo,  69  T.  128;  G.,  H. 
A  a  A.  R.  R.  Ck).  V.  Tait,  68  T.  838;  G.,  C.  &  8.  F.  R.  R.  Ck>.  v.  Jones,  8  App.  C.  C.  §  22;  R.  R. 
Co.  V.  8colt,  2  App.  C.  C.  g  140. 

(2)  When  the  natural  flow  of  water  is  diverted  so  as  to  result  in  injury  to  the  owner  of  land« 
an  injunction  should  issue  to  prevent  the  continuance  of  the  wrong.  G.,  H.  &  8.  A  R.  R.  Co. 
V.  Tait,  68  T.  828;  but  see  L  &  G.  N.  R.  R.  Co.  v.  Malone,  1  App.  C.  C.  §  284. 

(8;  When  there  are  no  channels  through  which  water  is  usually  passed  off,  damages  oc- 
casioned by  an  obstruction  cannot  be  recovered.  Ft.  Worth  &  D.  C.  R.  R.  Co.  v.  Scott,  2  App. 
O.  C.  8  140;  T.  T.  R.  R.  Co.  v.  Elam,  1  App.  C.  C.  g  445. 

(4)  In  the  construction  of  its  road,  the  railway  company  must  take  into  account  the  prob- 
abilities of  overflows,  and  in  estimating  these  it  must  be  considered  what  effect  the  size  and 
length  of  the  river  near  which  it  is  building  may  have  in  producing  them,  as  well  as  the  num- 
ber and  the  frequency  of  former  freshets.  It  may  not  be  required  to  provide  for  an  unprece- 
dented rise  in  the  river,  but  that  cannot  be  called  unprecedented  which  has  for  more  than  a 
quarter  of  a  century  occurred  every  three,  four  or  five  years,  nor  can  that  be  called  extraor- 
dinary which  IS  but  the  natural  result  of  the  length  and  size  of  the  river  taken  in  connection 
with  the  fall  of  water  liable  to  occur,  at  intervals,  though  separated  from  each  other  by  several 
^ears.    G.,  C.  &  a  F.  R.  R.  Co.  v.  HolUday,  65  T.  512. 

(5)  The  true  test  in  determining  when  a  railway  company  is  liable  for  damages,  whose  em- 
bankment is  so  constructed  m  crossing  a  stream  that  injury  results  to  neighboring  property 
from  an  overflow,  is,  considering  all  the  circumstances,  and  especially  the  historv  of  the  stream, 
would  a  prudent  man  have  anticipated  such  a  flood  as  caused  the  diamage.  The  statute  must 
be  construed  to  mean  that  provision  need  not  be  made  for  such  extraorainary  floods  as  could 
not  have  been  reasonably  forebcen ;  but  that  such  as  may  have  been  reasonably  anticipated 
must  be  guarded  against,  without  reference  to  the  frequency  of  their  recurrence.  Wlien  it  is 
known  that  extraordinary  inundations  caused  by  a  stream  have  occurred  within  the  memory 
of  man,  tb»ir  recurrence  should  be  anticipated,  and  the  construction  work  of  a  road  should  be 
ao  done  as  to  make  provision  for  the  danger  likely  to  result  from  such  work  should  such  inun- 
dufticm  again  occur.    R.  R.  Co.  v.  Pomeroy,  67  T.  498. 

(6)  Where  an  overflow  occurred  on  the  line  of  a  railroad  built  a  few  years  afterwards,  fol- 
lowed by  two  other  overflows  within  nine  months  of  each  other,  these  facts  tended  strongly  to 
aupport  the  conclusion  that  such  overflows  might  reasonably  have  been  expected  when  the 
railroad  was  buUt.    R.  R.  Co.  v.  Hadnot,  67  T.  503.    . 

(7)  The  testimony  of  scientific  railway  engineers  that  thev  had  constructed  a  road-bed  skil- 
fully and  in  accordance  with  bcientific  rule  will  not  prevail  over  other  credible  testimony  to 
the  effect  that  the  road-bed  did  in  fact  cause  the  injury.    R.  R.  Co.  v.  Hadnot,  67  T.  508. 

(8)  Negligence  and  want  of  skill  lu  the  construction  of  a  road  need  not  be  alleged  in  totidem 
verbis  if  the  petition  contain  Uiatinct  averments  frum  which  the  deduction  wou.d  uetesdarily 
joilow  thai  such  negligence  or  want  of  skill  existed.     R.  R.  Co.  v.  Hadnot,  67  T.  508. 

(9)  When  an  overflow  of  land,  without  the  intervention  of  other  agencies,  directly  and 
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proximately  causes  the  drowning  ci  cattle,  their  owner  is  entitled  to  recover  their  value, 
whether  they  were  drowned  on  his  land  or  not.  S.  &  E.  T.  R.  R.  Co.  v.  Johnson,  65  T.  889.  A 
mere  license  to  graze  one's  cattle  on  the  lands  of  another  confers  no  such  right  in  the  lands  a» 
to  entitle  the  owner  of  cattle  to  recover  damages  on  account  of  the  destruction  of  the  grass 
by  an  overflow,    a  &  £.  T.  R.  R.  Co.  v.  Johnson,  65  T.  889. 

(10)  If  by  the  obstruction  water  is  rendered  stagnant,  so  as  to  cause  the  decay  of  v^etabb 
matter,  whereby  unwholesome  gases  are  developed,  the  company  is  responsible  for  diimagn, 
even  though  natural  causes  conmine  with  its  act  to  produce  the  result.  Ft.  W.  &  D.  C  B.  B. 
Co.  V.  Scott,  2  App.  C.  C.  §  142. 

(11)  The  measure  of  damages  for  negligentlv  deluging  the  land  of  another  without  penna> 
nently  taking  it  is  the  value  of  the  products  aestroyed,  including  fruit  trees,  and  the  injury 
done  to  the  land:  and  an  action  for  damages  for  successive  overflows  may  be  maintained  when 
tbej occur.  S.  &E.  T.R.R.C0.  v.  Johnson,  65 T.  889 ;  O.,  C.&&F.  R.R.  Co.  v.  Helsley,  62T. 
598;  Ft.  W.  &  D.  C.  R.  R.  Co.  v.  Scott,  2  App.  C.  C.  §  148. 

(12)  The  measure  of  damages  for  permanent  injury  to  land  through  the  careless  and  im- 
proper  construction  of  a  road-bed  is  tbe  difference  in  its  market  value  as  it  was  immediatelj 
before  and  immediately  after  the  injurv,  T.  T.  R.  R.  Co.  v.  Elam,  1  App.  C.  C.  S  445.  In 
1878  L.  brought  suit  to  recover  damages  for  injury  to  his  ^[rowing  crop  and  to  his  land  from 
an  overflow  caused  by  an  embankment  constructed  by  a  railway  company,  and  in  1879  reoor- 
ered  judgment  therefor.  In  1880  the  land  was  again  overflowed,  and  a  second  suit  bfXNi|;bt 
for  tbB  damages  ocoaaioned  thereby.  The  defendant  pleaded  the  judgment  in  the  first  action 
as  a  bar  to  the  second  suit  Held,  that  damages  from  the  flood  to  land  caused  by  a  permanent 
structure  will  include  the  entire  injury,  and  tnat  a  judgment  will  be  a  bar  to  actions  for  sub- 
sequent injury  from  the  same  cause.  T.  &  P.  B.  R.  Ca  v.  Long,  1  App.  a  a  gg  559^561;  T. 
C.  R.  R.  Ca  V.  Clifton,  3  App.  C  a  §489. 

Art.  4172.  Navigable  waten  shall  not  be  obstructed.  Nothing  in 
this  chapter  shall  be  so  ooiistraed  as  to  authorize  tbe  erection  of  any  bndfi[e 
or  any  other  obstruction*  aoxMS  or  over  any  stream  or  water  navigable  by 
stean^boats  or  sail  vessels  at  the  place  where  any  bridge  or  other  obstraction 
may  be  proposed  to  be  placed,  so  as  to  prevent  the  navigation  of  such  stream 
or  water.     [Act  Aug.  16, 1876;  16  L^.  p.  147.] 

(1)  A  nav^Ue  stream  b  not  subject  to  condeuination  for  the  purpose  of  erecting  a  dam  so 
as  to  furnish  a  reservoir  of  fresh  water  for  the  use  of  a  railway  companv  in  operating  its 
engines.  Tbe  terms  and  meaning  of  the  words  **  steamboats  or  aul  vessels,  used  in  the  stat- 
ute, are  those  in  common  acceptation.  A  navigable  stream  is  defined  by  the  statute,  and  the 
courts  wiU  not  look  to  other  sources  for  its  definition.  O.,  C  &  8.  F.  R.  R.  Co.  v.  Taoquardt  S 
App.  C.  C.  g  142. 

Abt.  4178.  Streets  shall  not  be  taken  wlthouti  etc.  Nothing  in  this 
chapter  shall  be  so  construed  as  to  authorize  the  construction  of  any  rail- 
road upon  or  across  any  street,  alley,  square  or  highway  of  any  incorporated 
city  or  town  without  the  assent  of  the  corporation  of  said  city  or  town. 
[Act  Aug.  16,  1876;  16  Leg.  p.  147.] 

(1)  Where  a  railroad  company  lays  its  track  along  t)r  across  a  highway,  it  is  bound  to  use 
every  reasonable  precaution  to  prevent  injurv  to  those  passing  along  the  highway  or  crossing 
its  track,  and  in  default  thereof  is  liable  in  damage  for  injuries  sustained  by  those  using  rea- 
sonable care  in  approaching  the  obstruction.    T.  £  P.  R.  R.  Ca  v.  Self,  2  App.  G.  G.  g  4S[L 

(2)  A  railway  oompanv  has  no  right  to  obstruct  the  highway  longer  than  is  necessary  for 
the  transit  or  crossing  of  its  train.  The  burden  of  proof  rests  upon  the  company  to  show  that 
an  obstruction  for  one-half  hour  was  necessanr  and  reasonable,  and  could  not  have  beeai 
avoided  by  the  use  of  proper  care.  What  would  be  a  reasonable  time  to  obstruct  a  highway 
witli  a  tnun  is  a  question  to  be  determined  by  the  jury  upon  the  evidence.  T.  &  P.  R.  &  Go. 
V.  Self,  2App.  C.  G.  §489. 

Am.  4174.  In  case  of  highwayB,  plank-roads,  etc.  In  case  of  tbe 
construction  of  any  railway  alon^  highways,  plank-roads,  turnpikes  or  canals, 
such  railroad  corporation  shall  either  first  ootain  the  consent  of  the  lawful 
authorities  having  control  or  jurisdiction  of  the  same  or  condemn  the  same 
under  the  provisions  of  law.     [Act  Aug.  15, 1876;  15  Leg.  p.  147.] 

Abt.  4175.  The  right  to  cross,  intersect,  etc.,  other  railways.  Such 
corporation  shall  have  the  right  to  cross,  intersect,  join  and  unite  its  railway 
with  any  other  railway  before  constructed  at  any  point  on  its  route  and  upon 
the  grounds  of  such  other  railway  corporation,*  with  the  necessary  turnouts, 
sidings  and  switches,  and  other  conveniences  in  furtherance  of  the  objects  of 
its  connection.     [Act  Aug.  15,  1876;  15  Leg.  p.  147.] 

Art.  4176.  Intersected  railways  shall  do  what.  Every  corporation 
whose  railway  is  or  shall  be  hereafter  intersected  by  any  new  railway  shall 
unite  with  the  corporation  owning  such  new  railway  In  forming  intersections 
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and  connections  and  grant  to  such  new  railway  facilities  therefor.  [Act  Axxg^ 
15,1876;  15  Leg.  p.  147.] 

Art.  4177.  When  the  two  corporations  cannot  agree.  If  the  two^ 
corporations  cannot  agree  npon  the  amonnt  of  compensation  for  any  such 
crossing^  intersection  or  connection,  or  the  points  and  manner  of  the  same^ 
their  differences  shall  be  adjusted  in  the  manner  provided  by  law.  [Act  Aug. 
16,1876;  15  Leg.  p.  147.] 

Art.  4178.  May  enter  upon  adjacent  land  and  take  material,  etc. 
Any  railroad  corporation  may  enter  upon  and  take  from  any  land  adjacent  to 
its  road,  earth,  gravel,  stone  or  other  materials,  except  fuel  and  wood,  neces- 
sary tot  the  construction  of  its  railway^  paying,  if  the  owner  of  such  laiid  and 
the  corporation  can  agree  thereto,  the  value  of  such  material  taken  and  the- 
amount  of  damage  occasioned  to  any  such  land  or  appurtenances,  and  if  such 
own^  and  corporation  cannot  a^ee,  then  the  value  of  such  material  and  the- 
damage  occasioned  to  such  real  estate  may  be  ascertained,  determined  and 
paid  in  the  manner  provided  in  this  chapter.  [Act  Aug.  15, 1876;  15  Leg^ 
p.  147.] 

Abt.  4179.  Value  of  same  and  damages  shall  first  be  paid.  The- 
value  of  such  material  and  the  damage  to  such  real  estate  shall  in  all  cases  be- 
ascertained,  determined  and  paid  before  such  corporation  can  enter  up<m  and 
lake  such  material.    [Act  Aug.  16, 1876;  15  Leg.  p.  147.] 

Aot.  4180.  In  case  corporation  and  owner  cannot  agrree,  etc.  If 
any  railroad  corporation  shtdl  at  any  time  be  unable  to  agree  with  the  owner 
for  the  purchase  of  any  real  estate  or  the  material  thereon  required  for  the* 
purposes  of  its  incorporation  or  the  transaction  of  its  business,  for  its  depots,, 
station  buildings,  machine  and  rejmir  shops,  or  for  the  right  of  way,  or  any 
other  lawful  purpose  connected  with  or  necessary  to  the  building,  operating^ 
or  running  its  road,  such  corporation  may  acquire  such  property  in  the  manner 
provided  m  this  chapter.    [Act  Aug.  15,  1876;  15  Leg.  p.  146.J 

(1)  The  husband  may,  without  being  joined  by  his  wife,  grant  a  right  of  way  to  a  railroaci 
company  acroes  a  tract  of  land  belongmg  to  himself  and  wife  and  occupied  by  them  as  a  home- 
sleaa,  when  the  use  of  the  right  of  way  oy  the  railway  does  not  materiaUy  a£fect  the  right  or 
the  wife  to  the  enjoyment  and  the  use  and  occupancy  of  the  land  for  homestead  purposes^ 
BandaU  ▼.  Tex.  Cent.  B.  R.  Go.  63  T.  686. 

{Sf^  The  husband  cannot  convey  the  right  of  way  across  land  the  separate  property  of  his* 
wif^    T.  &  P.  B.  B.  Ca  T.  Durrett,  57  T.  48;  G.,  C.  &  a  F.  B.  B.  Ckx  v.  Donahoo,  59  T.  128. 

Abt.  4181.  Shall  not  enter  upon  land,  etc.,  except  for  a  lineal 
Burvey.  No  railroad  company  shall  enter  upon,  except  for  a  lineal  survey^ 
any  real  estate  whatever,  the  same  being  private  property,  for  the  purpose  of 
taking  and  condemning  the  same  or  any  material  tnereon,  for  any  purpose 
whatever,  until  the  said  company  shall  agree  with  and  pay  the  owner  thereof 
all  damages  that  mav  be  caused  to  the  lands  and  propertv  of  said  owner  by 
the  condemnation  of  said  real  estate  and  property,  and  by  the  constractioa 
of  such  road.    [Act  Feb.  8, 1860;  8  Leg.  p.  60;  P.  D.  4922.] 

(1)  A  railway  company  erected  certain  improTements  on  the  land  of  another,  which  it  after- 
wards removed.  Hddf  that  a  naked  trespasser,  who  erects  on  land  fixtmi-es  which  constitute- 
a  part  of  the  realty*  and  who  afterwards  removes  them  without  the  consent  of  the  land-owner,, 
is  liable  in  damages  for  their  value.    H.,  K  &  W.  T.  B.  B.  Ck>.  v.  Adams,  68  T.  200. 

(2)  In  a  suit  for  damages  for  injuries  done  to  land  by  the  construction  of  a  railway  road-bed,, 
without  first  acquiring  a  right  of  way  from  the  owner,  evidence  of  such  damage  to  the  entire- 
tract  is  admissime  as  would  have  been  permitted  had  the  proceedings  been  instituted  to  con- 
demn the  land  pointed  out  by  the  statute.    H.,  E.  &  W.  T.  R.  R.  Go.  v.  Adams,  63  T.  200. 

(8)  The  measure  of  damages  against  a  railway  company  which  is  a  naked  trespasser  upoi^ 
indoeed  land,  and  so  uses  its  possession  as  to  prevent  the  making  of  crops,  is  not  the  suppaseci 
Tfdne  of  the  crops  thst  might  nave  been  made,  but  the  rental  value  of  the  land,  as  also  the- 
Talue  of  fence  destroyed,  or  other  specific  injury  directly  infiicted.  H.,  K  &  W.  T.  R.  B.  Co, 
V.  Adams,  63  T.  200.  J 

(4)  Where  a  railway  company  has  acquired  Imid  for  its  use,  without  having  acquired  title* 
thereto,  or  condemned  the  same  for  right  of  way,  the  land  may  be  recovered  by  the  owner  m 
an  action  of  trespass  to  try  title.    T.  &  P.  R.  R.  Ck).  v.  Hays,  3  App.  C.  C.  g  56. 

(5)  One  who  permits  a  railway  company  to  .enter  upon  his  land  and  clear  a  right  of  way  for 
tits  road-bed,  without  objection,  under  verbal  authority  from  him  so  to  do.  cannot  afterwards- 
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repudiate  the  iMt>mi8e  and  maintain  an  action  in  trespass  to  try  title  to  the  strip  so  used  for 
operating  the  road.    T.  &  St.  L.  R.  B.  Ck>.  ▼.  Jarrell,  60  T.  267. 

(6)  Where  a  railroad  company  approi>riate8  a  portion  of  the  land  of  another  in  the  oonstmc- 
tion  of  its  road  thereon,  without  referring  to  the  statutory  methods  of  ascertaining  the  dam- 
.ages,  the  measure  of  damages  for  the  appropriation  is  the  value  of  th«»  land  on  the  day  it  was 
taken,  and  that  amount  to  be  increased  or  diminished  as  the  remainder  of  the  tract  has  been 
injured  or  benefited  by  the  appropriation  of  the  part  used  in  the  construction  of  the  road, 
w  here  work  has  already  been  done  by  the  railway  company  upon  the  land  in  the  constmctioti 
of  the  road-bed,  and  ties,  rails,  etc.,  have  been  placed  on  it  by  the  company,  the  value  of 
these  articles  is  not  to  be  included  as  part  of  tne  compensation  of  the  owner,  although  the 
owner  may,  in  an  action  of  trespass  to  try  title,  have  previously  recovered  the  land  from  the 
oompany.  T.  &  P.  R.  R.  Ca  v.  Hays,  8  App.  C.  C.  §§  56-5».  See  H.,  £.  &  W.  T.  B'y  Ca  v. 
Adams,  68  T.  dOO. 

Abt.  4182.  Mode  of  condemning  property.  If  such  compaiiy  and 
tsaid  owner  cannot  agree  upon  the  damages,  it  shall  be  the  duty  of  said  com- 
pany to  state  in  writing  the  real  estate  and  property  sought  to  be  condemned, 
the  object  for  which  the  same  is  sought  to  be  condemned,  the  name  of  the 
owner  thereof,  and  his  residence  if  known,  and  file  the  same  with  the  county 
Judge  of  the  county  in  which  such  property  or  a  part  thereof  is  situated ;  pro- 
vide, if  the  owner  resides  in  either  county  in  which  a  portion  of  the  land  is 
situated,  the  same  shall  be  filed  in  the  county  of  his  residence.  [Act  March 
56,  June  80,  1885;  19  Leg.  p.  54.] 

(1)  The  original  article  reads  as  foUows: 

Abt.  4182.  Mode  of  condemn ingrpropertr.  If  such  company  and  said  owner  cannot  agice 
•upon  the  damages,  it  shall  he  the  duty  of  said  company  to  state  in  writing  the  real  estate  and 
property  sought  to  be  condemned,  tne  object  for  which  the  same  is  sought  to  be  condemned, 
the  name  of  the  owner  thereof  and  his  residence  if  known,  and  file  the  same  with  the  county 
Judge  of  the  county  in  which  such  property  is  situated.    [P.  D.  4022.] 

(2)  A  part:^  seekinja:  for  the  condemnation  of  private  property  for  public  use  must  show  a 
strict  compliance  with  the  statute.  A  statement  not  in  substantial  compliance  with  the  stat- 
ute is  a  nullity  and  will  not  confer  jurisdiction.  The  designation  of  the  property  must  be  suffi- 
<;iently  certain  to  identify  the  particular  portion  of  the  land  over  which  the  right  of  way  is 
.sought.  The  title  of  the  person  named  as  owner  is  not  in  issue,  and  cannot  be  contested  in  this 
proceeding,  the  only  question  to  be  determined  being  that  of  damages.  G.,  H.  &  S.  A.  R.  R. 
-Co.  V.  Mud  Creek  L  A.  &  M.  Co.  1  App.  C.  C  g  898. 

(8)  The  petition  and  judgment  must  describe  the  land  sought  to  be  condemned  with  suffi- 
-dent  certainty  to  fuUy  identify  it.    Ft.  W.  &  D.  C.  R.  B.  Co.  v.  Hogsett,  1  App.  a  C  §444 

Abt.  4183.  Ck>tint7  judge  shall  appoint  oommissioners.  Upon  the 
Slmg  of  suoh  statement  the  county  judge  shall  forthwith,  either  in  term  time 
or  in  vacation,  ap)x>int  three  disinterest^  freeholders  of  said  county  as  special 
commissioners  to  assess  said  damages,  giving  preference  to  those  that  may  be 
agreed  on  between  said  corporation  and  said  owner.  [Act  Feb.  8, 1860;  8 
Leg.  p.  60;  P.  D.  4922.] 

Am*.  4184.  Ck>mmi88ioil6r8  shall  be  sworn.  The  said  commissioners 
:flhall  be  sworn  by  the  county  judge,  or  bv  any  officer  authorized  by  law  to  ad- 
minister oaths,  to  assess  said  damages  fairlv  and  impartially  anc^^in  accord- 
-ance  with  law.     [Act  Feb.  8,  1860;  8  Leg.  pi  60;  P.  D.  4922.] 

Abt.  4185.  Shall  select  a  day  and  place  of  hearing.  Said  commis- 
sioner shall,  without  delay,  appoint  a  day  and  place  for  hearing  said  parties, 
and  the  day  appointed  shall  be  the  earliest  practicable  day,  and  the  place 
selected  for  sucn  hearing  shall  be  as  near  as  practicable  to  the  property  in 
<5ontrovers3'',  or  at  the  county  seat  of  the  county  in  which  the  property  is  situ- 
ated.    [Act  Feb.  8,  1860;  8  Leg.  p.  60;  P.  D.  4922.] 

Art.  4186.  Shall  issue  written  notice.  The  commissioners  shall  issue 
a.  notice  in  writing  to  each  of  the  parties,  notifying  them  of  the  time  and  place 
^ected  for  the  hearing.     [Act  Feb.  8,  1860;  8  Leg.  p.  60;  P.  D.  4922.J 

Abt.  4187.  Manner  of  serving  notice.  Said  notice  shall  be  serred 
upon  said  parties  at  least  five  days  before  the  day  of  hearing,  exclusive  of  the 
Jay  of  service,  and  shall  be  served  by  delivering  a  copy  of  the  same  to  the 
party,  his  agent  or  attorney,  and  maj'  be  served  by  any  person  competent  to 
lestify. 

Art.  4188.  Return  of  notice.  The  person  making  such  service  shall 
return  the  origmal  notice  to  said  commissioners,  or  any  one  of  them,  on  ok 
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before  the  day  set  for  the  hearing,  with  his  return  in  writing  thereon  stating: 
how  and  when  the  same  was  served. 

Abt.  4189.  Notice  to  adminiBtrator,  minor,  etc.  When  the  prop- 
erty  in  controversy  is  the  property  of  the  estate  of  a  deceased  person  or  of  a 
minor,  and  such  estate  has  a  legal  representative  or  such  minor  has  a  guard- 
ian,  the  notice  shall  be  served  upon  such  legal  representative  or  guardian. 
[Act  Feb.  8,  1860;  8  Leg.  p.  60;  P.  D.  4922. 

Abt.  4190.  Service  by  publication,  how  made.  When  the  property 
in  controversy  belongs  to  a  non-resident  of  this  state  or  to  an  unknown  per- 
son, or  to  a  person  whose  residence  is  unknown  or  who  secretes  himself  so* 
that  the  process  of  law  cannot  be  served  upon  him,  such  notice  may  be  served 
upon  sucn  owner  by  publication  in  the  same  manner  as  is  provided  for  service 
oi  citation  in  article  1235  of  the  Kevised  Civil  Statutes.  [Amendment  March 
26,  June  30,  1885;  19  Leg.  p.  54.] 

(1)  The  origisal  article  reads  as  f oUows : 

Abt.  4190.    When  the  property  in  controversy  belongs  to  a  non-reeideixtof  this  state,  or  to  an 


unknown  person,  or  to  a  person  whose  residence  is  unknown,  such  notice  ma^  be  served  upon* 
snch  owner  by  publication  in  the  same  manner  as  is  provided  fen:  service  of  citation  by  puoli- 
cation  in  civil  suits. 


Abt.  4191.  Proceedings  of  oommissioiierB.  When  service  of  notice 
has  been  perfected,  the  commissioners  shall,  at  the  time  and  place  appointed,^ 
or  at  any  other  time  and  place  to  which  said  hearing  has  been  adjourned^ 
proceed  to  fully  hear  said  parties;  bat  if  upon  the  day  set  for  the  hearing  the? 
service  of  notice  has  not  been  perfected,  the  said  hearing  shall  be  postponed 
from  time  to  time  until  such  service  has  been  perfected. 

Abt.  4192.  Powers  of  oommissioiiers.  Said  commissioners  for  the 
purpose  mentioned  in  this  chapter  shall  have  power  to  compel  the  attendance 
of  witnesses,  and  the  production  of  testimonv,  and  to  administer  oaths,  and 
punish  for  contempt  as  fully  as  is  provided  by  law  for  the  district  or  county 
court.^ 

Abt.  4198.  Rule  Of  damages.  Said  commissioners  shall  hear  evidence 
as  to  the  value  of  the  property  sought  to  be  condemned,  and  as  to  the  dam* 
ages  which  will  be  sustained  bv  the  owner  thereof  by  reason  of  such  condem- 
nation, and  as  to  the  benefits  that  will  result  to  the  remainder  of  such  property 
belonging  to  such  owner,  if  any,  by  the  construction  and  operation  of  such 
railroad,  and  shall  according  to  this  rule  assess  the  actual  damage  that  will 
accrue  to  such  owner  by  said  condemnation. 

Abt.  4194.  Same  subject.  When  the  whole  of  a  person's  real  estate  is 
condemned,  the  damages  to  which  he  shall  be  entitlea  shall  be  the  market 
value  then|^f  in  the  market  in  which  the  same  is  located. 

(1)  When  the  right  of  waj  is  granted  to  the  oompanj  it  is  under  no  obligation  to  provide  a 
croflsing  or  way  over  its  track.  I  &  G.  N.  R.  R.  Ck>.  v.  Best,  2  App.  C.  C.  %  888;  O.,  C.  &  S.  F. 
B.  R  Co.  V.  Jones,  8  App.  C.  C.  g  28;  and  see  ante.  Art.  4174a. 

Abt.  4195.  Same  subject.  When  only  a  portion  of  a  person's  real  estate 
is  oondemned,  the  commissioners  shall  estimate  the  injuries  sustained  and  the 
benefits  received  thereby  by  the  owner  as  to  the  remaining  portion  of  such 
real  estate;  whether  such  remaining  portion  is  increased  or  diminished  in 
value  by  such  condemnation,  and  the  extent  of  such  increase  or  diminution, 
and  shall  assess  the  damages  accordingly. 

(1)  When  a  railway  along  a  street  inflicts  such  special  injury  on  the  abutting  owner  as 
nracticaUy  to  deprive  him  of  the  ordinary  use  and  enjoyment  of  it,  an  action  for  damages  wiU 
iUe,  and  the  right  to  such  damages  is  not  restricted  to  cases  where  the  street  has  been  exclu- 
sively appropriated  by  the  road,  or  where  the  road  has  been  unskilfully  constructed.  Q,,C.& 
S.F.  R.  R.  Co.  V.  Bock,68T.245;  and  see  H.  &  T.  C.  B.  R.  Ck).  v.  Odum,  58  T.  848;  G.,  C.  &  S. 
F.  B.  R.  Co.  V.  Eddins,  60  T.  656;  G.,  C.  &  S.  F.  R.  R.  Co.  v.  FuUer,  68  T.  467.  In  an  action  of 
this  character  the  jury,  in  estimating  the  damages,  may  consider  whether  the  property  claimed 
to  have  been  damaged  was  enhanced  in  value  by  the  construction  of  the  road  in  a  sum  equal 
to  the  special  injury  claimed  to  have  been  sustained,  and  if  it  was  not,  whether  by  reason  of 
improvements  made  bv  the  road-owners  the  street  is  in  better  condition  than  before  the  rail- 
way was  built.    But  the  benefits  and  loss  which  the  plaintiff  sustained  by  the  building  of  the 
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road,  in  oommon  with  the  community  generally,  are  to  be  excloded  from  the  estimate  in  «- 
<»rtaimng  the  amount  of  damages.    Q.,  C.  &  S.  F.  R.  R.  Co.  v.  Fuller,  63  T.  467. 

Abt.  4196.    Injuries  and  benefits  which  shall  not  be  estimated. 

In  estimating  either  the  injaries  or  the  benefits,  as  provided  in  the  preceding 
article,  those  injuries  or  benefits  which  the  owner  of  such  real  estate  sustains 
-or  receives  in  common  with  the  community  generally,  and  which  are  not 
peculiar  to  him  and  connected  with  his  ownership,  use  and  enjoyment  of  the 
particular  parcel  of  land,  shall  be  altogether  excluded  from  such  estimate. 

(1)  It  18  proper  to  ascertain  bow  far  the  damages  claimed,  or  any  part  thereof,  are  such  as 
were  shared  by  the  community  generally,  and  to  have  all  such  excluded  altogether  from  the 
•estimate  of  the  damages  to  be  reco.yered.  C.  &  M.  C.;B.  R.  Go.  v.  Bitter,  1  App.  C.  C.  §^  dM, 
277.    See  ante,  Art  4195,  and  notes. 

Abt.  4197.  Assessment  shall  be  in  writing,  dated,  signed,  etc. 
^ben  the  said  commissioners  shall  have  assessed  the  damages,  they  shall  re- 
duce their  decision  to  writing,  stating  therein  the  amount  of  damages  due  to 
the  owner  of  such  real  estate,  if  any  be  found  to  be  due,  and  shalT  date  the 
same  and  sign  it,  and  shall  file  the  said  assessment,  together  with  all  other 
papers  connected  with  the  case,  with  the  county  judge  without  delay. 

Abt.  4198.  Other  commissioners  appointed,  when.  Should  the  said 
commissioners,  or  either  of  them,  from  any  cause  be  unable  or  fail  to  act  as 
such,  the  county  judge  may  at  any  time  appoint  another  commissioner  or 
•commissioners  to  supply  the  place  or  places  of  those  who  are  unable  or  who 
fail  to  act. 

Abt.  4199.  Pay  of  commissioners.  Commissioners  appointed  under 
this  chapter  shall  be  entitled  to  receive  for  their  services  three  dollars  each 
for  every  day  they  mav  be  engaged  in  the  performance  of  their  duties  as 
such  commissioners,  and  they  may  withhold  their  decision  until  their  said  fees 
Are  paid  to  them. 

Abt.  4200.  Who  to  pay  expenses  of  serving  notice.  The  railroad 
company  seeking  to  condemn  property  shall  defray  all  expenses  of  serving 
notice  upon  the  owner  of  such  property,  but  shall  oe  entitled  to  recover  said 
expenses  from  such  owner  in  case  it  shall  be  decided  that  said  owner  shall  pay 
the  costs  of  the  proceeding. 

Abt.  4201.  Commissioners  shall  make  out  cost  bill,  etc.  The  com- 
missioners may  adjudge  the  costs  against  either  party,  and  shall  make  out  a 
statement  in  writing  of  all  the  costs  which  have  accrued  before  them,  and 
shall  state  therein  against  which  party  the  said  costs  have  been  adjudged,  and 
shall  sign  the  same  and  deliver  it,  with  the  other  papers  of  the  cause,  to  the 
county  judge. 

Abt.  4202.  Either  party  may  remove  cause,  etc.  If  either  party  be 
dissatisfied  with  the  decision  of  such  commissioners  he  may,  within  ten  days 
after  the  same  has  been  filed  with  the  county  judge,  file  his  opposition  thereto 
in  writing,  setting  forth  the  particular  cause  or  causes  of  his  objection,  and 
thereupon  the  adverse  partv  shall  be  cited,  and  said  cause  shall  be  tried  and 
determined  as  in  other  civil  causes  in  said  court.  [Act  Feb.  8,  1860;  8  Leg. 
p.  60;  P.  D.  4922.] 

(1)  The  fact  that  the  adverse  par^  also  filed  opposition  does  not  dispense  with  the  oitstioa 
xequired  by  law.    Ft.  W.  &  D.  C.  R.  R.  Co.  y.  Lamphear,  1  App.  O.  C.  §  80e. 

Abt.  4203.  Decision  shall  be  made  the  judgment  of  the  court, 
when.  If  no  objections  are  filed  to  such  decision  within  the  time  prescribed 
in  the  preceding  article,  the  county  judge  shall  cause  the  said  decision  to  be 
recorded  in  the  minutes  of  his  court,  and  shall  make  the  same  the  judgment  of 
said  court,  and  may  issue  the  necessary  process  to  enforce  the  same. 

Abt.  4204.  Costs  shall  be  awarded  by  what  rule.  The  costs  of  the 
proceedings  before  the  commissioners  and  in  the  court  shall  be  determined  as 
follows,  to  wit:  If  the  said  commissioners  shall  award  greater  damages  than 
the  said  company  offered  to  pay  before  the  proceedings  commenced,  or  if  ob- 
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jections  ace  filed  to  the  decision  in  the  county  court  under  the  provisions  of 
this  chapter,  and  the  judgment  of  the  court  is  for  a  greater  sura  than  the 
amount  awarded  by  the  commissioners,  then  the  said  company  shall  pay  all 
costs;  but  if  the  amount  awarded  by  said  commissioners  as  damages,  or  if  the 
judgment  of  the  county  court  shall  be  for  the  same  or  less  amount  of  damages 
than  the  amount  oflfered  by  the  company  before  proceedings  were  commenced, 
then  the  costs  shall  be  paid  by  the  owner  of  the  property.  [Act  Feb.  8, 
1860;  8  Leg.  p.  60;  P.  D.  4922.] 

A».  4205.  Damages  must  be  paid  before  property  is  taken.  In  no 
case  shall  such  corporation  be  entitled  to  enter  upon  and  take  the  property 
condemned  without  first  having  paid  whatever  amount  of  damages  and  costs 
may  have  been  awarded  or  adjudged  against  it.    [Const.  Art.  1,  §17.] 

(1)  A  right  of  way  cannot  be  obtained  hj  a  railway  company  across  land  not  belonging  to  it, 
until  it  has  been  paid  for,  or  payment  secured  by  a  deposit  of  money.  G.,  C.  &  8.  F.  R. 
R.  Co.  V.  Donaboo,  59  T.  128. 

(2)  In  proceedings  for  condemnation  of  the  right  of  way,  the  damage  is  determined  by  the 
Tsdue  of  the  land  at  the  time  of  its  appropriation  by  the  company,  u  the  railroad  tenders  or 
deposits  the  amount  of  damages  fixea  by  the  commissioners  when  their  award  is  made,  that 
act  fixes  the  date  and  stcUtM  of  the  taking,  and  no  evidence  of  enhancement  of  value  of  the 
property  subseouent  to  that  date  is  admissible  on  appeal.  When  this  is  not  done,  the  value 
«t  the  tune  of  tne  trial  of  the  appeal  is  the  true  measure  of  damages.  G.,  C.  &  S.  F.  R.  B.  Co. 
V.  Lyons,  3  App.  C.  C.  §  189. 

Am.  4206.  The  right  of  way,  how  construed.  The  right  of  way 
secured  or  to  be  secured  to  any  raiboad  company  in  this  state,  in  the  manner 
provided  by  law,  shall  not  be  so  construed  as  to  include  the  fee-simple  estate 
in  lands,  either  public  or  private,  nor  shall  the  same  be  lost  by  the  forfeiture 
or  expiration  oi  the  charter,  but  shall  remain  subject  to  an  extension  of  the 
charter  or  the  grant  of  a  new  charter  over  the  same  way  without  a  new  con- 
demnation.   [Act  Feb.  7,  1861;  8  Leg.  S.  S.  p.  12.] 

Am.  4207.  Bight  of  way  reserved  out  of  lands  granted  to  railroad 
oompanies.  The  right  of  way  is  hereby  reserved  to  any  railroad  companies 
incorporated  by  the  laws  of  this  state,  or  that  may  hereafter  be  so  incorpo- 
rated, to  the  extent  of  one  hundred  feet  on  each  side  of  said  road,  or  roads  that 
cross  over,  or  extend  through  any  lands  granted,  or  that  may  be  hereafter 
fi^ranted  to  any  railroad  company  by  the  legislature,  with  the  right  to  take 
m>m  the  lands  so  granted  such  slone,  timber  and  earth  as  such  road  may  need 
in  the  construction  of  its  line  of  road.  [Act  May  27,  1873;  13  Leg.  p.  103; 
P.  D.  7389a.] 

Akt.  4208.  Bight  of  way  vested  by  judgment  of  the  court.  When 
ever  the  right  of  way  has  been  ac(juired  as  hereinbefore  provided,  the  judg- 
ment of  the  court  shall  vest  such  right  in  the  company  so  acquiring  the  same. 

(1)  The  statute  conferring  jurisdiction  upon  the  county  court  for  proceedings  for  the  con- 
damnation  of  right  of  way  is  constitutional  G.,  C.  &  S.  F.  R.  R.  Go.  v.  TacquanL  8  App.  G.  G. 
§  141. 

(2)  The  judgment  should  describe  the  land  condemned  and  vest  the  right  of  way  therein  in 
the  railway  company.  Ft  W.  &  D.  G.  B.  R.  Go.  v.  Lamphear,  1  App.  G.  G.  §S  808;  citiuA 
C.  R.  R.  Ga  V.  Merkel,  82  T.  728.  rr-  o       .      -» 

(8)  For  injury  to  a  trespasser  upon  the  right  of  way  the  company  is  liable  only  for  an  ac^ 
which  is  wanton,  or  for  gross  negligence  in  the  management  of  its  line.  T.  &  P.  b.  R.  GOb  v 
Woodall,  2  App.  G.  G.  §  4T7; 
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CH.  9.— OTHER  EIGHTS  OF  RAILROAD  CORPORATIONS. 


Abt. 

4209.  Shall  falive  suocession,  etc. 

4210.  May  have  a  seal,  etc 

4211.  Shall  have  the  right  to  hold  lands  and 

other  property. 

4212.  Shall  have  the  right  to  reoeive  and 

hold  erants,  etc. 
4218.    Shall  alienate  lands,  except,  etc. 

4214.  Preceding  articles  apply  to  all  com- 

panies. 

4215.  Right  to  convey  persons  and  property. 


Art. 
4216. 

4217. 

4218. 
4219. 
4220. 
4221. 


Right  to  erect  and  maintain  baildinga^ 
etc. 

Right  to  regulate  time,  etc.,  of  trans- 
portation. 

Right  to  fix  rates  of  transportation. 

Right  to  borrow  monev,  issue  bonds,  etc. 

Mortgage  invalid,  unless,  etc 

Resolution  authorizing  mortgage  shall 
be  recorded. 

Directors  may  pay  bonds  with  stock. 


Art.  4209.  Shall  have  suooession,  etc.  All  railroad  corporations  shall 
have  succession,  and  in  their  coi^porate  name  may  sne  and  be  sued,  plead  and 
be  impleaded.     [Act  Aug.  15,  1876;  15  Leg.  p.  142.] 


(1)  The  superintendent  of  a  railroad  has  authority  to  bind  the  company  by  contracts  for  t 
ices  rendered  an  employee  of  the^road  injured  in  its  employment.    T.  &  St.  L.  R.  R.  Ca  v. 


Myers,  1  App.  C.  C.  §  «^«,  «*v.  ^ .  xv.  x».  n^.  t.  xu.uc^x, 
(3)  The  rauway  company  is  bound  by  contracts  made  by  an  agent  who  has  been  accustomed 


;  Mo.  P.  R.  R.  CJo.  v.  Turner,  2  App.  C.  C.  §  815. 
.     ly  is  bound  by  contracts  made  bv  an  agent  who  b 
to  nfiake  similar  contracts  with  its  knowledge  and  approbation.    T.  &  P.  R.  R.  Co.  v.  Nichd- 
son,  61  T.  491. 

Art.  4210.  May  have  a  seal.  Any  such  borporation  may  have  and  use  a 
seal,  which  it  may  alter  at  pleasure.     [Act  Aug.  16,  1876;  15  Leg.  p.  142.] 

Abt.  4211.  Bight  to  purchase  lands  and  other  property.  Any  rail- 
road company  shall  have  the  right  to  purchase,  hold  and  use  all  such  real 
estate  and  other  property  as  may  be  necessary  for  the  construction  and  use  of 
its  railway  and  the  stations  and  other  accommodations  necessary  to  accom- 
plish the  objects  of  its  incorporation,  and  to  convey  the  same  when  no  longer 
required  for  the  use  of  such  railway.     [Act  Aug.  15,  1876;  15  Leg.  p.  143.J 

Abt.  4212.  Bight  to  receive  and  hold  grante,  etc.  Such  corporation 
shall  have  the  right  to  take,  hold  and  use  such  voluntary  grants  of  real  estate 
and  other  property  as  shall  be  made  to  it  in  aid  of  the  construction  and  use  of 
its  railway,  and  to  convey  the  same  when  no  longer  required  for  the  uses  of 
such  railway,  in  any  manner  not  incompatible  with  the  terms  of  the  original 
grant    [Act  Aug.  15,  1876;  16  Leg.  p.  143.]  . 

Asr.  4218.  Shall  alienate  lands,  except,  etc.  All  lands  purchased  by 
or  donated  to  a  railroad  corporation,  except  such  as  are  used  for  depot  pur- 
poses, reservations  for  the  establishment  of  machine  shops,  turn-outs  and 
switches,  shall  be  alienated  and  disposed  of  by  said  company  in  the  same  man- 
ner and  time  as  is  required  where  lands  have  been  received  from  the  state. 
[Act  Aug.  15, 1876;  15  Leg.  p.  143.] 

Abt.  4214.  Preceding  articles  to  apply  to  all  companies.  The  three 
preceding  articles  shall  apply  to  such  corporations  as  are  prohibited  by  their 
acts  of  incorporation  from  purchasing  or  receiving  donations  of  land,  as  well 
as  to  those  corporations  that  are  not  so  prohibits.  [Act  Aug.  15, 1876;  15 
Leg.  p.  143.] 

Abt.  4215.  Right  to  convey  persons  and  property.  Such  corpora- 
tion shall  have  the  right  to  receive  and  convey  persons  and  property  on  its 
railway  by  the  power  and  force  of  steam  or  by  any  mechanical  power.  [Act 
Aug.  15,  1876;  15  Leg.  p.  147.] 

Abt.  4216.  Right  to  erect  and  maintain  bnildings,  etc.  Such  cor- 
poration shall  have  the  right  to  erect  and  maintain  all  necessary  and  conven- 
ient buildings  and  stations,  fixtures  and  machinery  for  the  accommodation  and 
use  of  passengers,  freights  and  business  interests,  or  which  may  be  necessary 
for  the  construction  or  operation  of  its  railway;  but  no  railway  company  shall 
have  the  power,  either  by  its  own  employees  or  other  persons,  to  construct  any 
buildings  along  the  line  of  their  railroad  to  be  occupied  by  their  employees  or 
others,  except  at  their  respective  depot  stations  and  section-houses,  and  at  saoh 
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f)laoes  only  such  buildings  as  may  be  necessary  for  the  transaction  of  their 
egitiniate  business  operations,  and  for  shelter  for  their  employees,  nor  shall 
they  use,  occupy  or  cultivate  any  part  of  the  right  of  way  over  which  their 
respective  roads  may  pass,  with  the  exception  aforesaid,  for  any  other  pur- 
pose than  the  construction  and  keeping  in  repair  their  respective  railways. 
[Act  Aug.  15, 1876;  15  Leg.  p.  147.] 

AsT.  4217.  Bight  to  r^ulate  time,  etc.,  of  transportation.  Such 
corporation  shall  have  the  ri£;ht  to  regulate  the  time  and  manner  in  which 
passengers  and  property  shall  be  transported,  and  the  compensation  to  be  paid 
therefor,  subject  nevertheless,  to  the  provisions  of  this  or  any  other  law  that 
may  hereafter  be  enacted.     [Act  Aug.  15,  1876;  15  Leg.  p.  147.] 

Abt.  4218.  Bight  to  fix  rates  of  transportation.  In  all  cases  when 
any  such  corporation,  to  induce  aid  in  its  construction,  either  by  donation  or 
subscription  to  its  capital  stock,  shall  desire  to  fix  the  rates  for  any  period  of 
time  for  the  transportation  of  passengers  or  property,  such  corporation  mav 
adopt  a  r^olution  fixing  such  rates  and  the  time  ducii^  which  tne  same  shall 
continue,  and  have  sucn  resolution  recorded  in  the  office  of  the  recorder  of 
deeds  in  the  several  counties  through  which  said  road  runs  or  is  proposed  to 
be  ran,  and  during  the  time  for  which  said  rates  are  so  fixed,  the  same  shall 
in  no  case  be  amended  by  said  corporation  or  its  successors ;  jprovided^  that 
said  rates  shall  not  exceed  the  rates  allowed  by  law.  [Act  Aug.  IQ,  1876;  15 
L^g.  p.  149.] 

An.  4219.  Bight  to  borrow  money,  issue  bonds,  etc.  Such  corpo- 
ration shall  have  the  right  from  time  to  time  to  borrow  such  sums  of  money 
as  may  be  necessary  for  constructing,  completing,  improving  or  operating  its 
railway,  and  to  issue  and  dispose  of  its  bonds  for  any  amount  so  borrowed, 
and  to  mortgage  its  corporate  property  and  franchise  to  secure  the  payment 
of  any  debt  contracted  by  such  corporation  for  the  purposes  aforesaid.  [Act 
Aug.  15,  1876;  15  Leg.  p.  147.] 

Am*.  4220.  Mortgage  invalid,  unless,  etc.  No  mortgage  by  such  cor- 
poration shall  be  valid  unless  authorized  by  a  resolution  adopted  by  a  vote  of 
two-thirds  of  all  the  stock  of  such  company,  after  notice  and  in  a  manner  pro- 
vided in  this  title  for  increasing  the  capital  stock  of  such  corporations.  [Act 
Aug.  15,  1876;  15  Leg.  p.  147.] 

Am.  4221.  Besolution  authorizing  mortgage  shall  be  recorded. 
When  any  such  resolution  has  been  adopted  in  the  manner  provided  by  the 
preceding  article,  it  shall  be  recorded  in  the  ofElce  of  the  secretary  of  state, 
and  no  such  resolution  shall  take  effect  until  so  recorded.*  [Act  Aug.  15, 1876 ; 
15  L^.  p.  147.] 

Art.  4222.  Directors  may  pay  bonds  with  stock.  The  directors 
shall  be  empowered,  in  pursuance  of  any  such  resolution,  to  confer  on  any 
holder  of  any  bond,  for  money  so  borrowed  as  aforesaid,  the  right  to  convert 
the  principal  of  such  bond  into  the  stock  of  such  corporation  at  any  time  not 
exceeding  ten  years  after  the  date  of  such  bond,  under  such  regulations  as 
may  be  provided  in  the  by-laws  of  such  corporation.  [Act  Aug.  15, 1876 ;  15 
Leg.  p.  147.] 
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4223,  4224. 


CH.  10.— RESTRICTIONS    UPON,  DUTIES    AND    LIABILITIES  OF 
RAILROAD  CORPORATIONS. 


Art. 
4228. 

4224. 

4225. 

4226. 

4226a, 


4227. 
4227a, 


4227&, 


4229. 

4280. 
4281. 

4282. 


4284. 
4285. 


4287. 
4288. 
4289. 
4240. 
4241. 
4242. 
4248. 


4244. 

4246. 
4246, 


Road  shall  pass  through  oountj  seat, 
when. 

Shall  survey  twenty-five  miles  of  road, 
locate  depot,  etc. 

Subsequent  survey  of  each  twenty-five 
miles  of  road. 

Trains  to  be  regular  and  notice  to  be 
given. 

§  1.  Detention  of  trains  prohibited. 

§  2.  Each  day's  detention  a  separate  of- 
fense. 

g  8.  Injuring  a  locomotive,  etc.,  an  of- 
fense. 

Refusal  to  transport. 

§  1.  Cars  furnished  shippers  on  appli- 
cation. 

8  2.  Requisites  of  application. 

1 8.  Penalty  for  failure  to  furnish  cars. 

§4.  Deposit  of  freight  charge,  made 
when. 

5.  Delivery  and  unloading  of  freight. 

6.  Burden  of  proof  in  suits. 

$  1.  Double-decKed  cars  for  sheep,  eta 
§2.  Rates  of  freight;  penalty  for  eva- 
sion. 
Ck>nductor,  etc.,  shall  wear  badge. 
Without  badge  shall  not  receive  fare, 

etc. 
Baggage  shall  be  checked,  etc. 
Signs  shall  be  erected  at  cross-roads, 

etc. 
Bell  or  whistle  used,  when  and  how. 
Passenger  trains*  how  formed. 
Brakes  and  brakeman. 
Shall  carry  United  States  mails,  and 

compensation  therefor. 
Station  depots  shall  be  erected,  etc. 
No  storage  to  be  charged,  except,  etc. 
Connecting  depots. 
Switch  cars  shall  be  furnished. 
Ca^e-guards  and  stops,  at  what  places. 
Same  subject. 

Character  of  cattle-guards  and  stops. 
Owner  may  place  and  keep  in  repair 

cattle-guaros  at  cost  of   company, 

when. 
Liability  of  company  for   neglect  to 

place  and  keep  in  repair  cattle-guards 

and  stops. 
Liability  of  companies  for  stock  killed 

or  injurea. 
§  1.  Consolidation  of  parallel  or  com- 
peting lines  prohibited. 


Art. 

4246.  §2.  Officers  violating  the  law  guilty  of 

an  offense. 
S  8.  **  Corporation  "  defined. 
§4.  Prosecution,  commenced  where. 

4247.  Consolidation  of  railroads  prohibited. 
4247a,  §1.  Violations  of  articles  4246-7  investi- 
gated, etc. 

§  2.  Proceedings  by  quo  wcmranto,  in- 
stituted when. 

§8.  Appropriation  for  securing  evi- 
dence, etc. 

§  4.  Decree  entered,  when  and  how. 

4248.  Map  and  profile  of  road,  etc.,  shall  be 

recorded. 

4249.  Corporation  shall  make  annual  report, 

and  what  it  shall  contain. 
4260.    Penalty  for  neglect  to  make  report 

4251.  Shall  receive  freight  and   passengen 

from  connecting  line. 

4252.  'Connecting  lines  defined;  discrimina- 

tion prohibited. 
4258.    Terms  and  conditions  as  to  charges. 

4254.  Railways  interchanging  business ;  trust- 

ees, eta 

4255.  Penaitv  for   refusing  to   interchange 

business,  etc. 
4255a.  §  1.  Express  companies  entitled  to  equal 
facilities  and  rates. 
g  2.    Penalty ;  compliance  may  be  en- 
forced by  mandamus, 

4256.  Passenger  fare. 

4257.  Maximum  rate  of  freight. 

4258.  Penalty  for  violation  of  two  preceding 

articles. 
4258a,  g  1.  Unlawful  to  collect  more  frei^t 
than  specified  in  bill  of  lading. 

g  2.  Gkxxls  shall  be  delivered  on  pay- 
ment of  sum  shown  by  bill  of 
lading. 

g8.  Penalty  for  refusing  to  deliver 
goods,  eta 

^  1.  State  engineer  appointed. 

g  2.  Salary;  expenses  paid;  reports. 

^  8.  Office  of  state  engineer,  how  kept, 
etc. 

§4.  Oath. 

§5.  Duties  of  state  engineer. 

6.  Reports  of  state  engineer. 

7.  Regulations  as  to  freight  ofaaigeii 

8.  Forwarding  and  delivery  of  goods. 
_  9.  Passenger  fare  regulated. 
'10.  Penalty  for  discrimination  and  ex- 
tortion. 


42586, 


Akt.  4223.  Road  shall  pass  through  ootinty  seat^  when.  No  railroad 
hereafter  coDStructed  in  this  state  shall  pass  within  a  distance  of  three  miles 
of  any  oounty  seat  without  passing  through  the  same  and  establishing  and 
maintaiuing  a  depot  therein,  unless  prevented  by  natural  obstacles,  such  as 
streams,  hills  or  mountains ;  provided^  such  town  or  its  citizens  shall  grant  the 
right  of  way  through  its  limits  and  sufficient  ground  for  ordinary  depot  par- 
poses.     [Const.  Art.  10,  §  9.] 

Abt.  4224:.  Shall  survey  twenty-five  miles  of  road,  locate  depot, 
etc.  Every  railroad  company  organized  under  this  title  shall  make  an  actual 
survey  of  its  route  or  line  for  a  distance  of  twenty-live  miles  on  its  projected 
route,  and  shall  designate  the  depot  grounds  along  said  first  twenty-dve guiles 
before  the  road-bed  is  begun,  and  no  railway  company  shall  change  its  route 
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or  depot  grounds  after  the  same  have  been  so  designated.  [Act  Aug.  15, 1876 ; 
15  Leg.  p.  142.] 

Aet.  4225.  Subsequent  survey  of  each  twenty-five  miles  of  road. 
Every  railroad  company  organized  under  this  title  shall,  on  the  completion  of 
the  first  twenty-five  miles  of  its  Yoad-bed,  make  a  survey  of  the  next  twenty- 
five  miles,  and  of  each  subsequent  twenty-five  miles  as  the  preceding  twenty- 
five  miles  shall  be  completed,  and  every  subsequent  twenty-five  miles  shall  be 
controlled  by  the  provisions  applicable  to  the  first  twenty-five  miles  of  the 
road.     [Act  Aug.  15,  1876;  15  Leg.  p.  142.] 

Abt.  4226.  Trtuns  to  be  regular,  and  notice  to  be  given.  Every  such 
corporation  shall  start  and  run  their  cars  for  the  transportation  of  passengers 
and  property  at  regular  times,  to  be  fixed  by  public  notice,  and  shall  furnish 
sufficient  accommodations  for  the  transportation  of  all  such  passengers  and 
property  as  shall,  within  a  reasonable  time  previous  thereto,  off^r  or  be  offered 
for  transportation  at  the  place  of  starting,  and  the  junction  of  other  railroads, 
and  at  siaings  and  stopping  places  established  for  receiving  and  discharging 
way  passengers  and  freights,  and  shall  take,  transport  and  discharge  such  pas- 
sengers and  property  at,  from  and  to  such  places  on  the  due  payment  of  the 
tolk,  freight  or  fare  legally  authorized  therefor.  [Act  Feb.  7,  1854;  5  Leg. 
p.  55;  P.  D.  4893.] 

See  ix>«^  Art.  42586. 

(1)  it  is  the  duty  of  a  railway  company,  in  order  to  afford  the  opportunity  to  passengers  to 
leave  the  cars  at  their  places  of  destination,  to  have  announced  tne  names  of  the  different 
stations  upon  the  arrival  of  the  train,  and  then  stop  their  train  a  sufficient  length  of  time  for 
paasengers  to  get  off  without  danger  or  injury  to  their  persons.  T.  &  P.  B.  R.  Co.  v.  Pollard, 
2  App.  O.  C.  §484.  It  is  the  duty  of  the  company  to  keep  its  premises  in  safe  condition  for  the 
use  of  a  pEissenger  and  of  his  friend  aiding  him  to  enter  or  leave  its  cars.  T.  &  P.  B.  R.  Ck).  v. 
Best,  66  T.  116. 

(2)  A  railroad  company  may  bind  itself  to  transport  passengers  and  freight  beyond  its  own 
line.    H.  &  T.  C.  B.  bTCo.  v.  Hill,  68  T.  881. 

(8)  A  contract  made  with  a  general  passenger  a^nt,  within  the  line  of  his  authority,  for  the 
transportation  of  excursionists  over  the  railroad  fbr  which  he  is  agent,  is  binding  on  the  com- 
pany, and  the  company  cannot  avoid  performance  of  such  contract  on  account  of  its  having 
been  made  in  violation  of  instructions,  unless  notice  thereof.be  brought  home  to  the  other  con- 
tracting party.  For  the  breach  of  such  contract  a  proximate  basis  for  damages  would  be  the 
profit  above  the  contracting  price  which  the  other  party  would  have  realiz^  on  delivery  of 
tickets  negotiated  by  him  and  contracted  for  by  others.  To  this  might  be  added  the  differ- 
ence in  expenses  incurred  by  such  partv  in  transporting  excursionists  whom  he  had  agreed  to 
take  on  the  faith  of  the  contract,  and  the  amount  he  would  have  expended  had  the  contract 
of  the  company  been  observed.  Conjectural  profits  not  based  on  actual  agreements  with 
those  desiring  to  make  the  excursion,  and  with  no  definite  knowledge  of  how  many  tickets 
could  have  been  sold  under  the  original  contract,  or  for  what  profit,  can  form  no  l^^al  basis 
for  recovery.    H.  &  T.  C.  B.  B.  Co.  v.  Hill,  68  T/  881. 

(4)  Where  a  railroad  company  has  carried  a  passenger  beyond  his  destination,  it  is  respon- 
sible in  damages  for  the  discomfort,  inconvenience,  sickness,  expenses  and  charges  shown  to 
have  been  the  direct  natural  and  proximate  result  of  such  breacn  of  contract.  L  &  O.  N.  B.  B. 
Co.  V.  Terry,  62  T.  880;  H.  &  T.  C.  B.  B.  Co.  v.  Band,  1  App.  C.  C.  g  255. 

Am.  4226a,  §  1.  Detention  of  trains  an  offense.  Any  person  or  per- 
sons who  shall,  by  force,  threats  or  intimidation  of  any  kind  whatever,  against 
any  railroad  engineer  or  engineers,  or  any  oonduotor,  brakeman  or  other  officer 
or  employee,  employed  or  engaged  in  running  any  passenger  train,  freight 
train,  or  construction  train  running  upon  any  railroad  m  this  state,  prevent  the 
moving  or  running  of  said  passenger,  freight,  or  construction  tram,  shall  be 
deemed  guilty  of  an  offense,  and  upon  conviction  thereof  each  and  every  per- 
son so  offending  shall  foe  fined  in  a  sum  not  less  than  one  hundred  dollars 
nor  more  than  five  hundred  dollars,  and  also  imprisoned  in  the  county  jail 
for  any  period  of  time  not  less  than  three  months  nor  more  than  twelve 
months.    [Act  March  30,  July  4,  1887;  20  Leg.  p.  72.J 

Abt.  4226a,  §  2.  Each  day's  detention  a  separate  offense.  Each 
day  said  train  or  trains  mentioned  in  section  one  of  this  act  are  prevented 
from  moving  on  their  road  as  specified  in  section  one  of  this  act,  shall  be 
darned  a  separate  offense,  and  shall  be  punished  as  prescribed  in  section  one 
of  this  act. 
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Art.  4226a,  §  3.  Injtiring  a  locomotive,  etc.,  an  offense.  Any  pe^ 
son  who  shall  wilfully  injure  any  railroad,  locomotive-engine,  or  tenaer,  or 
baggage,  passenger,  or  freight  carj^  of  any  railroad  in  this  state,  so  as  to  pre- 
vent the  use  of  the  same,  shall  be  punished  by  fine  in  any  sum  not  less  tnan 
one  hundred  dollars,  and  imprisoned  in  the  county  jail  not  less  than  three  nor 
more  than  twelve  months.     [Act  March  30,  July  4,  1887;  20  Leg.  p.  72.] 

Abt.  4227.  Penalty  for  refusal  to  transport  passengers  or  prop- 
erty. In  case  of  the  refusal  by  such  corporation  or  their  agents  so  to  take 
and  transport  any  passenger  or  property,  or  to  deliver  the  same,  or  either  of 
^  them,  at  the  regular  or  appointed  time,  such  corporation  shall  pay  to  the 
party  aggrieved  all  damages  which  shall  be  sustained  thereby,  with  costs  of 
suit,  ana  in  case  of  the  transportation  of  property,  shall,  in  addition,  pay  ta 
such  party  special  damages  at  the  rate  of  hve  per  cent,  per  month  upon  the 
value  of  tne  same  at  the  time  of  shipment,  for  tne  negligent  detention  thereof 
beyond  the  time  reasonably  necessary  for  its  transportation:  Provided^  that 
in  all  suits  against  such  corporation  under  this  section  the  burden  of  proof 
shall  be  on  such  corporations  to  show  that  the  delay  was  not  negligent. 
[Amendment  April  2,  July  4, 1887;  20  Leg.  p.  116.] 

(1)  The  original  article  reads  as  follows : 

Abt.  4227.  In  case  of  refusal  by  such  corporation,  or  their  agents,  so  to  take  and  transport 
any  passenger  or  property,  <x  to  deliver  the  same,  or  either  of  them,  at  the  regular  or  appointed 
time,  such  corporation  shall  pay  to  the  party  aggrieved  all  damages  which  shall  be  sustained 
thereby,  with  costs  of  suit. 

(2)  A  carrier  cannot  limit  his  liability  on  a'bill  of  lading,  to  termii^ate  at  the  end  of  his  own 
Une.    a,  C.  &  8.  F.  R.  R.  C5o.  v.  Golding,  8  App.  C.  C.  g  84.    See  anUy  Title  18,  Carries. 

(8)  In  cases  of  shipping  of  live  animals  the  loss  for  negligent  delay  may  include  not  only 
such  as  arises  from  a  fall  in  the  market,  but  shrinkage  or  injury  to  the  Animalg  occasioned  by 
detention  and  care  and  expense  bestowed  upon  them.  O.,  H.  &  S.  A.  R.  B.  Ck>.  v.  Stovall,  3- 
App.  C.  C.  §  251. 

(4)  Where  there  is  unreasonable  delay  in  the  transportation  of  articles,  the  measure  of  dam> 
ages  is  the  difference  in  the  market  vcdue  of  the  article  at  the  time  and  place  it  should  have^ 
been  delivered.  Mo.  P.  R.  E.  Co.  v.  White,  8  App.  C.  C.  §  160;  citing  G.,  ^.  &  S.  A.  R.  E.  Co. 
V.  Watson,  1  App.  C.  C.  g  818. 

(5)  A  carrier's  faUure  to  transport  and  deliver  property  within  a  reasonable  time  is  a  breach 
of  contract  and  not  a  conversion  of  the  goods,  and  the  owner  cannot  therefore  refuse  to  receive 
them  on  account  of  the  delay,  and  recover  their  full  value,  unless  the  delay  or  negligence  re- 
sults in  the  loss  of  the  goods  or  destroys  their  full  value.  O.,  H.  &  S.  A.  R.  R.  Ca  v.  Watson^ 
1  App.  C.  C.  g  815. 

(6)  If  a  company  wrongfully  refuses  to  take  produce  offered  for  shipment,  it  is  the  duty  of 
the  owner  to  take  care  of  and  protect  his  property  thus  delayed,  and  for  the  expenses  thus  m- 
curred  the  company  is  liable.  It  is  also  liable  for  the  loss  occasioned  by  the  delay  in  getting 
the  produce  to  its  market  place  of  destination,  to  be  estimated  by  ascertaining  its  price  there^ 
when  it  should  have  arrived,  had  it  been  taken  when  offered,  and  its  price  at  the  time  wheu 
it  did  arriva    H.  &  T.  C.  R.  R.  Co.  v.  Smith,  (58  T.  822. 

(7)  If  a  railway  refuses  to  take  and.  transport  property  in  the  order  in  which  it  is  offered,, 
and  exercises  partialitv  in  accepting  property  tendered  by  some  and  rejecting  that  offered  by 
other  persons,  it  is  liable  for  all  damages  resulting  therefrom.  H.  &  T.  C.  R.  R.  Co.  v.  Smiths 
63  T.  822. 

(8)  When  a  carrier  from  an  unexpected  and  unprecedented  press  of  business  is  unable  to 
comply  with  the  requirements  of  this  article,  it  will,  in  general,  furnish  a  legal  excuse  for  re- 

,  fusing  to  accept  freight.    H.  &  T.  C.  R.  R.  Co.  v.  Smith,  68  T.  828. 

Abt.  4227a,  §  1.  Cars  furnished  shippers  on  application.  When 
the  owner,  owners,  or  managers  of  any  freight  of  any  kind  shall  make  applica- 
tion in  writing  to  the  superintendent  or  person  in  cnarge  of  transportation,  tu 
any  railway  company  operating  a  line  at  the  point  the  cars  are  desired,  upon 
which  to  ship  any  freight,  it  shall  be  the  duty  of  such  railway  companv 
to  supply  the  number  of  cars  required  at  the  point  indicated  in  the  applica- 
tion within  a  reasonable  time,  not  to  exceed  six  days  from  the  receipt  thereof, 
and  shall  furnish  such  cars  to  the  persons  applying  therefor  in  the  order  ap- 
plied for,  without  giving  preference  to  any  person.  [Act  April  4,  July  4, 1887; 
20  Leg.  p.  133.] 

Abt.  4227a,  §  2.  Requisites  of  application.  Said  application  for  cars. 
shall  state  the  number  of  cars  desired,  the  place  at  which  they  are  desired,  and 
the  time  they  are  desired:  Provided^  that  the  place  designated  shall  be  at 
some  station  or  switch  on  the  railroad. 
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Akt.  4227a,  §  8.  Penalty  for  failure  to  furnish  cars.  When  oars  are' 
applied  for  under  the  provisions  of  this  act,  if  they  are  not  furnished,  the  rail- 
way company  so  failing  to  famish  them  shall  forfeit  to  the  party  or  parties  so 
applying  for  them  the  sum  of  twenty-five  dollars  per  day  for  each  oar  failed 
to  DO  furnished,  to  be  recovered  in  any  coart  of  competent  jurisdiction,  and  all 
.actual  damages  that  such  applicant  may  sustain. 

Abt.  4227a,  §  4.  Deposit  of  freight  charge,  made  when.  Such  ap- 
plicant shall  at  the  time  of  applying  for  such  car  or  cars  deposit  with  the  agent 
of  such  company  one-fourth  the  amount  of  the  freight  charge  for  the  use  of 
such  cars  unless  the  said  road  shall  agree  to  deliver  said  cars  without  such  de- 
posit, and  said  applicant  shall  within  fortv-eight  hours  after  such  car  or  cars 
nave  been  delivered  and  placed  as  hereinbefore  provided,  it  shall  be  the  duty 
of  the  applicant  to  fully  load  the  same,  and  upon  failure  to  do  so  he  shall  forfeit 
and  pay  to  the  company  the  sum  of  twenty-five  dollars  for  each  car  not  used. 
And  if  the  said  applicant  shall  not  use  such  cars  so  ordered  by  him  and  shall 
^o  notify  the  said  company  or  its  agent,  he  shall  forfeit  and  pay  to  the  said  rail- 
road company  in  addition  to  the  penalty  herein  prescribed  the  actual  dam- 
^es  that  such  company  may  sustain  by  the  said  failure  of  the  appUcant  to  use 
^dcars. 

Am.  4227a,  §  5.  Delivery  and  unloading  of  fireight  When  cars  have 
been  supplied  and  loaded  it  shall  be  the  duty  of  the  railway  company  to  deliver 
the  same  to  the  party  or  parties  to  whom  they  are  consigned  within  a  reasonable 
time,  and  the  party  or  parties  to  whom  the  cars  are  consigned  shall  unload  the 
same  within  lorty-eight  hours  after  delivery  and  notice,  or  forfeit  to  the  rail- 
way company  the  sum  of  twenty-five  dollars  per  day  for  each  car  so  left  un- 
Joaaed,  to  be"  recovered  in  any  court  of  competent  jurisdiction. 

Abt.  4227a,  §  6.  Burden  of  proof  in  suits.  It  shall  be  necessary  for 
the  party  or  parties  bringing  suit  against  any  railroad  company  under  the 
provisions  of  this  act,  to  show  by  evidence  that  he  or  they  had  on  hand  at 
the  time  anv  demand  for  cars  was  made  the  amount  of  lumber,  cotton,  wool, 
hides,  or  other  freight  necessary  to  load  the  cars  so  ordered.  Provided^  that 
the  provisions  of  this  law  shall  not  apply  in  cases  of  strikes  or  other  public 
•calamity. 

Abt.  42275,  §  1.  Double-decked  cars  for  sheep,  etc.  All  railroad 
companies  operating  any  railroad  or  any  part  thereof,  within  the  limits  of  this 
state,  be  and  the  same  are  hereby  required  to  provide  cars  with  double  decks 
for  the  shipment  of  sheep,  goats,  hogs,  and  calves;  that  the  said  cars  must  be 
in  every  way  as  large  as  those  now  in  use  upon  the  respective  railroads  in  this 
state ;  tnat  tne  distance  between  the  floor  ana  the  seconct  deck  shall  be  the  same 
as  the  distance  between  said  second  deck  and  the  roof;  that  the  floor  of  said 
second  deck  shall  be  so  constructed  as  to  protect  the  animals  beneath;  and 
that  said  cars  must  be  furnished  by  the  railroad  company  to  any  person  who 
shall  offer  to  ship  at  one  time  hogs,  sheep,  goats,  or  calves,  in  carload  lots. 
£Act  March  26,  July  4, 1887;  20  Leg.  p.  57.] 

Akt.  4227&,  §  2.  Rates  of  freight ;  penalty  for  evasion.  It  shall  not 
be  lawful  for  any  railroad  company  to  charge  more  for  shipping  a  double- 
flecked  carload  of  sheep,  goats,  hogs,  or  calves,  than  is  charged  for  shipping  a 
carload  of  other  cattle  or  horses  the  same  distance  and  in  the  same  direction ; 
4tQd  any  railroad  company  that  shall  fail  or  refuse  to  furnish  double-decked 
cars  of  the  dimension  prescribed  in  the  preceding  section,  to  any  person  who 
may  wish  to  ship  as  much  as  a  double-decked  carload  of  sheep,  hogs,  goats,  or 
<»lves,  or  shall  charge  more  for  shipping  a  double-decked  carload  of  sheep, 
hogs,  goats,  or  calves,  than  for  shipping  a  carload  of  other  cattle  or  horses  for 
the  same  distance  and  in  the  same  direction,  shall  be  liable  to  pay  to  the 
owner  or  shipper  of  said  sheep,  hogs,  goats,  or  calves,  the  sum  of  live  hun- 
dred dollars  as  liquidated  damages,  to  be  recovered  in  any  court  of  competent 
jurisdiction:     Frovidedy  that  if  railroad  companies  shall  transport  sheep, 
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hogs,  goats,  and  calves,  on  singlo^ecked  cars  at  one-half  the  price  per  carload 
oharg^  for  shipping  horses  or  other  cattle,  then  the  penalties  prescribed  in 
this  act  for  failure  to  provide  double-decked  cars  shall  be  inoperative. 

Art.  4228.  Conductor,  etc.,  shall  wear  badge.  Every  conductor, 
baggage-master,  engineer,  brakeman,  or  other  servant  of  any  such  railroad 
corporation,  employed  in  a  passenger  'train  or  at  stations  for  passengers,  shall 
wear  upon  his  hat  or  cap  a  badge  which  shall  indicate  his  office,  and  the  initial 
letters  of  the  style  of  the  corporation  by  which  he  is  employed. 

Art.  4229.  Without  badge  shall  not  receive  £Ekre,  etc.  No  con- 
ductor or  collector  without  such  badge  shall  demand  or  be  entitled  to  receive 
from  any  passenger  any  fare,  toll,  ticket,  or  exercise  any  of  the  powers  of  hi& 
office,  and  no  other  of  the  said  officers  or  servants,  without  such  bad^e,  shall 
have  any  authority  to  meddle  or  interfere  with  the  passengers,  their  oaggage 
or  property. 

Art.  4230.  Baggage  shall  be  checked,  etc.  A  check  shall  be  affixed 
to  every  package  or  parcel  of  baggage  when  taken  for  transportation  by  the 
agent  or  servant  of  such  corporation,  and  a  duplicate  thereof  given  to  the 
passenger  or  person  delivering  the  same  on  his  behalf;  and  if  such  check  be 
refused  on  demand,  the  corporation  shall  pay  to  such  passenger  the  sum  of  ten 
dollars,  to  be  recovered  in  an  action  of  debt;  and,  further,  no  fare  or  toll  shall 
be  collected  or  received  from  such  passenger;  and  if  such  passenger  shall  have 
paid  his  fare,  the  same  shall  be  refunded  by  the  conductor  in  charge  of  the 
train. 

See  ante.  Art.  277,  notes  9-15;  Arts.  285-7. 

(1)  A  sleeping-car  company  is  required  to  exercise  ordinary  care  tot  the  securi^  of  pasaen- 
gers*  valuables.  What  is  ordinary  care  must  be  measured  with  reference  to  the  danger  rea> 
sonably  to  be  apprehended.  Such  danger  is  greater  at  night  while  the  passenger  is  asleep 
than  in  the  day-tune.'  A  failure  to  use  ordinal^  care  prop^iionate  to  the  danger  reasonably 
to  be  apprehended  is  negligence,  and  would  render  such  a  company  liable  for  the  loss  of  pas- 
sengers^ property.  A  passenser  must  prove  such  want  of  care.  Dargan  v.  Pullman  Palace 
Car  Co.  2  App.  C.  C  §g  091,  692. 

Abt.4231.  Signs  shaU  be  erected  at  cross-roads,  etc.  Such  corporations 
shall  erect  at  all  points  where  its  road  shall  cross  any  first  or  second-class  public 
road,  at  a  sufficient  elevation  from  such  public  road  to  admit  of  the  free  pas- 
sage of  vehicles  of  every  kind,  a  sign  with  large  and  distinct  letters  placed 
thereon,  to  give  notice  of  the  proximity  of  the  railroad  and  warn  persons  of 
the  necessity  of  looking  out  for  the  cars ;  and  any  company  neglecting  or  re- 
fusing to  erect  such  sign  shall  be  liable  in  damages  for  all  injuries  occurring 
to  persons  or  property  from  such  neglect  or  refusal.  [Act  Feb.  7, 1854;  6  Leg. 
p.  65;  P.  D.  4890.] 

Ari.  4232.  Bell  or  whistle  tusied,  when  and  how.  A  bell  of  at  least 
thirty  pounds'  weight,  or  a  steam  whistle,  shall  be  placed  on  each  locomotive 
engine,  and  the  whistle  shall  be  blown,  or  the  bell  rung,  at  the  distance  of  at 
least  eighty  rods  from  the  place  where  the  railroad  shaU  cross  any  public  road 
or  street,  and  that  such  bell  shall  be  kept  ringing  until  it  shall  have  crowed 
such  public  road  or  stopped,  and  each  locomotive  engine  approaching  a  place 
where  two  lines  of  railway  cross  each  other,  shall,  before  reaching  such  rail- 
road crossing,  be  brought  to  a  full  stop;  and  any  engineer  having  charge  of 
such  engine,  and  neglecting  to  comply  with  any  of  the  provisions  of  this  act, 
shall  be  fined  in  any  sum  not  less  than  five  nor  more  than  one  hundred  dollars, 
for  such  neglect,  and  the  corporation  operating  such  railroad  shall  be  liable 
for  all  damages  which  shall  be  sustained  by  any  person  by  reason  of  any  such 
neglect.     [Amendment  March  21,  1883;  18  Leg.  p.  28.] 

(1)  As  to  what  is  a  public  road  within  the  meaning  of  the  statute,  see  L  &  G.  N.  IL  B.  Co. 
T.  Jordan,  1  App.  C.  C.  §  859. 

(2)  The  failure  to  ring  a  beli  or  blow  a  whistle,  which  had  nothing  to  do  with  causing  the  in- 
jury, cannot  be  considered  in  determining  the  liability  of  the  company.  T.  &  P.  R.  K.  Co.  v. 
Wright,  62  T.  515. 

(8)  If  the  injured  party  had  notice  of  the  approach  of  a  railway  train  from  which  injury 
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vesuhed,  the  failure  to  ring  the  bell  would  be  immaterial  in  an  action  for  such  injury.    H.  ^ 
T.  a  E.  E.  Ck>.  V.  Nixon,  52  T.  19. 

(4)  The  failure  to  ring  a  bell  or  blow  a  whistle  on  approaching  the  crossing  of  a  public  road 
18  negligence  per  $e.  T.  &  P.  R.  B.  Ck>.  t.  Anderson,  2  App.  C.  C.  g  205;  Markham  v.  H.  <fe  T. 
C.  B.  R.  Ck».  1  App.  C.  C.  §  81. 

(5)  When  a  railroad  company  has  for  several  years  recognized  and  maintained  a  road  cross- 
ing over  its  line  of  railway,  at  a  crossing  for  the  public,  it  is  estopped  from  denying  Uiat  it  is 
a  public  road.  T.  &  P.  R.  R.  Co.  v.  Anderson,  2  App.  C.  C.  §  204;  L  &  G.  N.  R.  R.  Co.  v. 
Jordan,  1  App.  C.  C.  §  862. 

(6)  Persons  approaching  railroad  crossings  should  exercise  due  care  to  ascertain  whether 
there  are  trains  approachmg.  The  measure  of  such  care  is  that  which  would  be  exercised  by 
a  reasonably  cautious  and  prudent  person  under  like  circumstances.  T.  &  P.  R.  R.  Co.  v.  An- 
der»n,  2  App.  C.  C.  §  207;  H.  &  T.  C.  R.  R.  Co.  v.  Lovett,  1  App,  C.  C.  8  137;  H.  &  T.  C.  R. 
E.  Co.  V.  Wilson,  60  T.  U2. 

Abt.  4233.  Passenger  trains,  how  formed.  In  forming  a  passenger 
train,  baggage  or  freight  or  merohandise  or  lumber  cars  shall  not  be  plak^ed  in 
rear  of  passenger  cars;  and  .if  they  or  any  of  them  shall  be  so  placed,  and  any 
accident  happen  to  life  or  limb,  the  officer  or  agent  who  so  directed,  or  knowingly 
suffered,  sucn  arrangement,  and  the  conductor  and  engineer  of  the  train,  shall 
each  and  all  be  heldjguilty  of  intentionally  causing^the  injury,  and  be  punished 
accordingly.    [Act  Feb.  7, 1854;  5  Leg.  p.  55;  P.  I).  4896.] 

(1)  If  an  adult  person  is  seen  on  the  track  it  may  be  presumed  that  he  wiU  leave  the  track 
before  the  car  reaches  him.  When  the  danger  is  imminent,  the  oi)erator  must  nee  the  highest 
degree  of  care  to  avert  it.  If  a  child  is  on  a  street  railway  track  in  advance  of  a  moving  oar, 
the  person  operating  it  is  not  at  libjsrty  to  act  on  the  assumption  that  it  will  see  the  danger 
and  avert  it.    B.  R.  Co.  v.  Hewitt,  67  T.  478. 

(2)  It  is  the  duty  of  the  railway  company  to  have  a  lookout  kept  not  only  where  traveled 
ways  cross  their  track,  but  throughout  its  length.  The  duty  which  is  required  for  the  safety 
of  its  passengers  is  also  that  of  those  who  might  otherwise  be  injured.  R.  R.  Co.  v.  Hewitt, 
OT  T.  47a 

(8)  While  a  railway  has  the  right  to  use  its  own  track,  and  while  its  engineer  ordinarily, 
wb^  his  train  is  in  motion,  seeing  persons  near  the  track  ahead  of  him,  has  the  right  to  pre- 
sume that  they  wiU  keep  out  of  the  way,  yet  when  a  train  is  moving  in  a  town  sreat  watch- 
fulness on  the  part  of  the  company's  servants  is  required.  It  is  then  the  duty  of  the  engineer, 
before  starting  his  engine  across  a  street,  not  only  to  ffive  timely  warning  of  his  intention  to 
start,  but  to  look  ahead  and  see  that  his  train  is  not  likely  to  hurt  perscHis  who  are  passing. 
T.  A  P.  E.  R.  Ca  V.  Lowry,  61  T.  149. 

Abt.  4234.  Brakes  and  brakeman.  Every  such  company  shall  have  a 
good  and  sufficient  brake  upon  the  hindmost  car  on  all  trains  transporting 
passengers  and  merchandise,  and  also  permanently  stationed  there  a  trusty 
and  faithful  brakeman,  under  a  penalty  of  not  exceeding  one  hundred  dollars 
for  each  offense,  to  be  recovered  by  suit  in  the  name  of  the  state.  [Act  Feb 
7,  1854;  5  Leg.  p.  55;  P.  D.  4907.] 

Aot.  4235.  Shall  carry  United  States  mails,  and  compensatioD 
therefor.  Everv  sucfi  corporation  shall,  when  applied  to  by  the  postmaster 
general,  convey  the  mail  of  the  United  States  on  its  road  or  roads;  and  ir 
case  such  corporation  shall  not  agree  as  to  the  rate  of  transportation  therefor 
and  as  to  the  time,  rate  or  speed,  manner  and  condition  of  conveying  thi 
same,  it  shall  be  lawful  for  the  governor  to  appoint  three  commissioners,  who 
or  a  majority  of  them,  after  fifteen  days^  notice,  in  writing  of  the  time  anc. 
place  of  meeting,  to  the  corporation,  shall  determine  and  fix  the  prices,  term/ 
and  condition  aforesaid ;  but  such  price  shall  not  be  less  for  conveying  su Ji 
mails  in  ^e  regular  passenger  trains  than  the  amount  which  such  corporation 
would  receive  as  freight  on  a  like  weight  of  merchandise  transpor'^  in  their 
merchandise  trains,  and  a  fair  compensation  for  the  postofflce  car;  and  iu  case 
the  postmaster-general  shall  require  the  mail  to  be  carried  at  othe..  hours,  or 
at  a  higher  spera  than  the  passenger  train  be  run  at,  the  corporation  shall  fur- 
nish an  extra  train  for  the  mail  and  be  allowed  an  extra  compensacion  for  the 
etxpenses  and  wear  and  tear  thereof  and  for  the  services,  to  be  fixou  as  afore- 
said.    [Act  Feb.  7,  1854;  5  Leg.  p.  55;  F.  D.  4903.] 

Abt.  4236.  Station  depots  shall  be  erected,  etc.  Each  and  every 
railroad  company  is  herebj'  required  to  erect  at  each  and  every  depot,  station 
or  place  established  by  such  company  for  the  reception  and  delivery  of  freight, 
suitable  buildings  or  inclosures  to  protect  produqf,  goods,  wares  and  merehan- 
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dise  and  freight  of  every  description  from  damao^e  by  exposure  to  the  weather, 
stock  or  otherwise,  in  default  or  which  such  railroaci  company  shall  be  liable 
to  the  owner  of  such  produce,  goods,  wares  or  merchandise  for  the  amount  of 
damages  or  loss  sustained  by  reason  of  such  improper  exposure,  together  with 
all  costs  and  expenses  of  recovering  the  same,  including  necessary  attorney's 
fees.    [Act  Feb.  8,  1860;  8  Leg.  p.  60;  P.  D.  4923.] 

(1)  As  to  duties  of  railroad  oompanies  as  common  carriers,  see  ante.  Title  13,  CSarriers.  The 
railroad  is  a  common  carrier  as  to  live  stock,  and  cannot  limit  its  liability  as  such  bj  contract 
T.  &  P.  R.  R.  Co.  V.  Hamm,  2  App.  C.  C.  g  493. 

(3)  Whenever  a  railroad  company  receives  cattle  or  live  stock  for  transportation,  it  aHomw 
the  responsibility  of  a  common  carrier,  aHhough  a  biU  of  lading  has  not  been  delivered.  Ma 
P.  R.  K.  Co.  V.  Graves,  2  App.  0.  C.  §  680. 

(8)  The  railway  company  is  responsible  for  injuries  to  live  stock  caused  by  negligence  or  im- 
properly loading  and  transporting  them.    Mo.  P.  R.  B.  Go.  v.  Ghravee,  2  App.  0.  C  §  676. 

(4)  A  railway  company  is  responsible  for  the  damages  resulting  from  its  failure  to  provide 
for  sufficient  pens  at  the  point  of  destination,  for  cattfo  transported  over  its  road.  G.,  G.  ft  S. 
F.  R.  R.  Co.  V.  York,  2  App.  a  C.  §  818. 

(6)  A  regulation  by  a  railway  company  requiring  persons  engaged  in  hauling  freis^  from 
its  depot  to  receive  the  same  on  the  platform  from  its  servants,  and  not  enter  tne  warehouse 
for  the  purpose  of  their  checking  off  freight,  is  a  reasonable  regulation  which  it  has  the  right 
to  enf oroe.    Donovan  v.  T.  &  P.  R.  R.  Co.  64  T.  619. 

Art.  4237.  No  Storage  to  be  charged,  except,  etc.  BaUroad  com- 
panies shall  in  no  case  be  allowed  to  charge  storage  upon  freight  received  by 
them  for  delivery,  unless  the  owner  or  consignee  thereof  neglect  to  remove  it 
from  the  depot  of  the  company  within  three  days  after  notice  of  its  reception, 
vbich  notice  mav  be  given  by  posting  the  same  on  the  depot  door,  and  after 
the  expiration  ot  such  time  the  company  may  remove  and  store  said  freight 
at  the  expense  of  the  owner  or  consignee,  and  said  freight  shall  be  held  lisible 
for  the  freight  and  charges  due  thereon.  [Act  Feb.  8,  1860;  8  Leg.  p.  60; 
P.  D.  4923.] 

(1)  A  railway  oompanv  has  a  lien  upon  goods  transported  by  it  for  freight  charges,  but  an 
unpaid  vendors  right  of  stoppage  is  higher  in  its  nature  than  a  carrier's  lien  for  a  general  bal- 
ance. (}oods  in  transitu  cannot  be  attached  without  the  payment  of  freight  charges,  and  the 
officer  paying  them  is  entitled  to  the  carrier's  lien.  The  right  of  stoppage  is  not  divested, 
though  the  goods  be  levied  on  by  execution  or  attachment  at  the  suit  of  a  general  creditor  of 
the  vendee,  provided  the  ri^ht  be  exercised  before  the  transitus  is  at  an  end,  and  there  has 
been  a  delivery  of  the  goods,  either  actual  or  constructive,  to  the  vendee.  Stuart  v.  Man,  2 
App.  C.  C.  g§  784-787.  ,  ^ 

AsT.  4238.  Connecting  depots.  The  point  at  which  the  roads  of  two 
companies  intersects  or  connects,  is  declared  to  be  a  depot  for  the  receipt  and 
delivery  of  freight,  and  the  companies  must  receive,  carry  and  deliver  freight 
and  passengers  to  and  from  the  same,  under  the  saiile  regulations  and  the 
same  penalties  as  in  other  cases.  [Act  Feb.  8,  1860;  8  Leg.  p.  60;  P.  D. 
4933.] 

(1)  Depots  must  be  kept  in  a  safe  condition  for  a  passenger  and  his  friend,  aiding  him  to 
enter  or  leave  its  cars.    T.  P.  R.  R.  Co.  v.  Best,  66  T.  116. 

Abt.  4239.  Switch  cars  shall  be  ftimished.  When  a  company  con- 
structs a  switch  on  its  road  for  the  accommodation  of  freighters,  they  shall 
be  bound  to  furnish  a  sufficient  number  of  cars  for  the  transportation  of 
freight  therefrom  when  requested  so  to  do,  and  in  default  shall  be  subject  to 
the  same  penalties  as  in  other  cases  of  neglect  of  the  like  character.  [Act  Feb. 
8, 1860;  8  Leg.  p.  60;  P.  D.  4934.] 

Ari.  4240.  Cattle-guards  and  stops,  at  what  places.  Each  and  every 
railroad  company  whose  railway  passes  through  a  field  or  inclosure,  is  hereby 
required  to  place  a  good  and  sufficient  cattle-guard  or  stop  at  the  points  of 
entering  such  field  or  inclosure,  and  keep  them  in  good  repair.  [Act  Feb.  8, 
1860;  8  Leg.  p.  60;  P.  D.  4934.] 

Art.  4241.  Same  subject.  In  case  an  inclosure  or  field  through  which  a 
railway  passes  shall  be  enlarged  x>v  extended,  or  the  owner  of  the  land  over 
which  a  railway  runs,  shall  dear  and  open  a  field  so  as  to  embrace  the  track 
of  a  railway,  such  railroad  company  is  Hereby  required  to  place  good  andsuffi- 
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oient  cattle-guards  or  stops  at  the  margins  of  such  extended  inclosares  or 
fields,  or  such  new  fields,  and  keep  the  same  in  repair. 

Abt.  4242.  Character  of  cattle-guards  and  stops.  Such  cattle-guards 
or  stops  shall  in  all  cases  be  so  constructed  and  kept  in  repair  as  to  |)rotect 
^uch  nelds  and  inclosures  from  the  depredations  of  stock  of  every  description. 

Art.  4243.  Same ;  owner  may  make  at  cost  of  company.  Should 
any  such  company  fail  to  construct  and  keep  in  repair  such  cattle-guards  and 
stops,  the  owner  of  such  inclosure  or  field  may  have  such  cattle-guards  and 
jstops  placed  at  the  proper  places  and  kept  in  repair,  and  may  recover  the  costs 
thereof  from  such  railroad  company,  unless  it  be  shown  that  the  enlargement 
or  extension,  as  above  provided,  was  made  capriciously  and  with  intent  to 
annoy  and  molest  such  company.  [Act  Feb.  8,  1860;  8  Leg.  p.  60;  P.  D. 
4925.] 

Abt.  4244.  Same ;  liability  of  company  for  neglect.  Should  any 
Buch  company  neglect  to  construct  the  proper  cattle-guards  and  stops  and 
keep  the  same  in  repair  as  required  by  law,  such  company  shall  be  liable  to 
the  party  injured  by  such  neglect,  for  all  damages  that  may  result  from  such 
neglect,  to  be  recovered  by  suit  in  any  court  having  jurisdictidn.  [Act  Feb. 
«,  1860;  8  Leg.  p.  60;  P.  D.  4925.] 

(1)  The  duty  of  placiofi:  stook-raards,  preserving  or  supplying  fences,  at  least  on  the  right  of 
wsy,  and  protect  the  inclosure  from  injury  in  the  construction  of  the  road,  devolves  upon  the 
company,  and  the  failure  to  perform  that  duty  is  not  excused  by  the  fact  that  its  non-perfomi- 
4Hice  resulted  from  the  negligence  of  an  independent  contractor.  Q.,C.&  S.  F.  R.  K.  Co.  v. 
Flake.  1  App.C.  a§354. 

(2)  When,  by  the  failure  of  a  railway  company  to  erect  and  keep  in  repair  cattle-guards,- the 
growing"  crops  of  the  land-owner  are  destroyed  by  cattle,  the  company  is  liable  in  damages  for 
their  value  at  the  time  of  their  destruction  (H.,  £.  &  W.  T.  R.  R.  Co.  ▼.  Adams,  63  T.  dOS),  and 
interest.    G.,  C.  &  8.  F.  R.  R.  Co.  v.  HoUidav,  65  T.  512. 

(8)  The  inquiry  as  to  value  should  be  confined  to  the  veir  time  and  place  when  and  where 
the  injury  occurred,  and  it  should  not  extend  to  the  date  of  the  maturity  of  the  crops,  nor  to 
ihe  place  where  it  would  usually  find  a  market.  S.  <fe  E.  T.  R.  R.  Co.  v.  Joachimi,  58  T.  456; 
T.  &  P.  R.  R.  Co.  V.  Bayliss,  62  T.  571;  T.  &  St.  L.  R  R.  Co.  v.  Young,  60  T.  201. 

(4)  When  a  railway  acquires  a  right  of  way  across  lands,  it  has  its  option  either  to  fence  its 
right  of  way  and  pav  for  it,  or  rely  on  cattle-guards  where  it  crosses  an  inclosure.  If  it  relies 
on  cattle-guards  and  so  negligently  constructs  them  that  the  crops  of  the  land-owner  are  de- 
•stroyed  by  cattle,  the  company  cannot  shield  itself  from  liability  on  the  ground  that  the  land- 
owner was  guilty  of  contributory  negligence  in  not  keeping  up  cattle-g^uards,  or  building  a 
fence  on  both  sides  of  the  company's  right  of  way.  H.,  £.&  W.  T.  R.  R.  Co.  ▼•  Adams,  63  T. 
^00;  T.  &  St.  L.  R.  R.  Co.  y.  Toung,  60  T.  201. 

Abt.  4245.  Liability  for  stock  killed  or  injured.  Each  and  every 
railroad  company  shall  be  liable  to  the  owner  for  the  value  of  all  stock  killed 
or  injured  by  the  locomotives  and  cars  of  such  railroad  company  in  running 
over  their  respective  railways,  which  may  be  recovered  by  suit  before  any 
oourt  having  competent  jurisdiction  of  the  amount.  If  the  railroad  company 
fence  in  their  roaa,  they  shall  only  then  be  liable  in  cases  of  injury  resulting 
from  the  want  of  ordinary  care.    [Act  Feb.  8, 1860;  8  Leg.  p.  60;  F.  D.  4926.J 

(1)  In  a  suit  for  the  recovery  of  the  value  of  an  animal  killed,  the  railroad  can  reconvene  for 
•damages  resulting  from  the  animal  being  unlawfuUy  on  its  track.  Q.,  C.  &  S.  F.  R.  R.  Co.  v. 
Taoquard,  8  App.  C.  C.  §  250. 

(2)  The  railway  company  is  not  responsible  for  the  kiUing  of  an  animal  by  a  train  operated 
by  an  independent  contractor  in  the  construction  of  the  road.  H.  &  G.  N.  R.  R:  Co.  v.  Bay- 
iM,  1  App.  C.  C.  8  SOO. 

(5)  To  render  the  road  liable  for  stock  kiUed,  the  engine  or  cars  must  come  in  actual  contact 
with  the  animal  killed.  The  railroad  is  not  responsible  when  the  injury  results  from  the  fright 
of  the  animal  injured.    H.  &  T.  C.  R.  R.  Co.  v.  Harris,  8  App.  C.  C.  §  224. 

(4)  If  cattle  enter  unlawfully  upon  a  railwa;r  track,  which  Ib  fenced  up  by  the  company,  or 
At  a  place  where  by  law  such  cattle  are  prohibited  from  running  at  large,  the  company  will 
not  be  liable  in  damages  for  their  injury  by  a  moving  train,  if  its  employees  use  such  care, 
after  the  danger  becomes  known,  as  a  prudent  man  would  under  the  same  circumstances  use 
to  avcHd  the  injury.  I.  &  Q.  N.  R.  R.  Co.  v.  Cocke,  64  T.  151.  And  the  burden  of  proof  is  on 
the  plaJntifr  to  show  ttie  negligence  of  the  defendant.  H.  &  G.  N.  R.  R.  Co.  v.  Samora,  1  App. 
C  C.  8  155;  Bethje  v.  H.  &  T.  C.  R.  R.  Co.  26  T.  604. 

(5)  The  measure  of  damages  for  killing  stock  is  the  value  of  the  animal  killed.  G.,  H.  &  S. 
A.  R.  R.  Co.  V.  Turner,  1  App.  C.  C.  §641 ;  G.,  H.  &  S.  A.  R.  R.  Co.  v.  Schrader,  1  App.  C.  C. 
^  1147;  Same  v.  Buckley,  1  App.  C.  C.  §  687.    Reasonable  expense  incurred  in  taking  care  of 
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and  carintc  an  animal  injured  by  tbe  wrong  d  a  railway  company  can  be  reoorered.  LAO. 
N.  R.  R.  O).  V.  Ck)cke,  64  T.  151. 

(6)  Tbe  general  rule  of  tbe  value  of  a  tbing  is  wbat  it  will  bring  in  market.  To  constitute 
market  Tfllue  it  must  appear  tbat  similar  tbings  have  been  bongbt  and  sold  in  tbe  way  of  trade 
in  sufficient  quantity  or  frequency  to  establisb  a  market  value  for  eucb  tbings.  Wbere  there 
is  no  market  value,  tbe  value  of  tbe  tbing  must  be  ascertained  by  the  circumstances  of  tlie 
case,  its  intrinsic  value,  cost,  usaRe,  prices  asked  and  offered,  and  other  facts  wbicb  woold 
naturally  affect  tbe  minds  of  parties  buying  or  seUing.  G.,  H.  &  8.  A.  R.  R.  Ca  v.  Davis,  1 
App.  C.  C.  §  147. 

(9)  If  tbe  killing  of  an  animal  be  tbe  wanton,  malicious  and  wicked  act  of  tbe  engineer  or 
other  employee  of  the  railroad  company,  the  company  will  not  be  liable  for  exemplary  dam- 
ages unless  it  authorized  or  approved  the  act.  G.,  H.  &  8.  A.  R.  R.  Co.  v.  Davis,  1  App.  C.  (X 
§  148;  citing  Hays  v.  H.  &  a  N.  R.  R.  Co.  46  T.  281. 

(8)  Wbere  a  railway  line  is  not  fenced,  the  law  presumes  negligence  on  the  part  of  the  com- 
pany if  stock  are  injured  by  the  passage  of  a  train.  If  the  right  of  way  is  fenced,  tbe  burden* 
of  proving  tbe  want  of  due  care  rests  upon  the  plaintiff  seeldng  damages  for  su^  injury. 
I.  &  G.  N.  R.  R.  Co.  V.  Cocke,  64  T.  151.    See  post,  note  (11). 

(9)  As  to  tbe  law  of  railways  for  injuries  to  animals  unlawfully  upon  their  tracks,  see  H.  A 
T.  C.  R.  R.  Co.  V.  Smith,  52  T.  178;  H.  &  T.  C.  R.  R  Co.  v.  Symkins,  54  T.  618;  H.  &  T.  C 
R.  R.  Co.  V.  Richards,  59  T.  877;  L  &  G.  N.  R.  R  Co.  v.  Co<*e,  64  T.  151. 

(10)  A  railway  company  is  liablf>  to  the  owner  for  the  value  of  all  stock  killed  or  injured, 
and  this  without  regsoxl  to  the  degree  of  care  or  n^ligence  which  may  have  attended  it,  ab- 
solutely and  at  all  events,  where  the  company  has  not  fenced  its  road.  T.  C.  R.  R  Co.  v. 
Cbildress,  64  T.  846 ;  H.  &  T.  C.  R.  R.  Ca  v.  Muldrow,  54  T.  288;  G.,  H.  &  a  A.  R  R.  Ca  t, 
Davis,  1  App.  C.  C.  §  149;  T.  &  P.  R.  R.  Co.  v.  MiUer,  1  App.  C.  C.  §  268. 

(11)  A  railway  company  is  not  liable  to  owners  for  killing  animals,  or  for  injury  done  by  it» 
cars  to  animals,  entering  upon  its  tracks  at  a  place  where  by  law  the  running  at  large  of  ani- 
mals is  made  unlawful,  unless  the  conduct  of  its  employees  amounts  to  gross'  n^ligence. 
Gross  negligence  is  where  there  is  ain  entire  failure  to  exercise  care,  or  by  the  exercise  of  so 
slight  a  degree  of  care  as  to  justify  the  belief  that  tbe  person  on  whom  tbe  care  was  incumbent 
was  indifferent  to  tbe  interests  and  welfare  of  others.  Mo.  P.  R.  R  Co.  v.  Lawler,  3  App.  C 
C.  is  19,  20;  citing  L  &  G.  N.  R.  R.  Co.  v.  Cocke,  64  T.  151. 

(12)  That  a  railway  compan;^  would  be  inconvenienoed  in  the  operation  of  its  road,  and  in 
the  loadiuK  and  unloading  of  its  cars,  by  tbe  fencing  of  a  road  at  a  particular  point,  does  not 
exempt  it  from  liability  for  stock  killed.    H.  &  T.  C.  R.  R  Co.  v.  Simpson,  2  App.  C.  C.  §  670. 

(18)  Tbe  statute  does  not  apply  to  such  places  as  public  necessity  or  convenience  require  to 
be  left  unfenoed.  as  the  streets  of  a  city  or  town,  depot  and  contiguous  grounds,  tbe  croesiiucs 
of  highways  and  other  like  places.  I.  &  G.  N.  R  R  Co.  v.  Cocke,  64  T.  151 ;  I.  &  G.  N.  R  R 
Co.  V.  Smith,  1  App.  C.  C.  §  844. 

(14)  Running  a  train  within  the  COTporate  limits  of  a  city  at  a  greater  rate  of  speed  than 
permitted  by  an  ordinance  of  tbe  cit^  is  negligence  per  «e,  and  the  company  is  responsible 
for  the  value  of  an  animal  killed  withm  its  road  yard  by  such  train.  The  fact  that  the  owner 
of  the  animal  permitted  it  to  run  at  larse,  there  being  no  ordinance  prohibiting  it,  does  not 
constitute  contributory  negligence.    T.  &  P.  R  R  Co.  v.  Cockrell,  2  App.  C.  C.  i  717. 

Art.  4246,  §  1.  Consolidatioii  of  parallel  or  competing  lines  pro- 
hibited. It  shall  be  unlawful  for  any  railroad  corporation  or  other  corpora- 
tion, or  the  lessees,  purchasers,  or  managers  of  any  railroad  corporation,  to 
consolidate  the  stocl^,  property,  works  or  franchises  of  such  corporation  with^ 
or  lease  or  purchase  tne  stoclw,  property,  works,  or  franchises  of  any  other 
railroad  corporation  owning  or  having  under  its  control  or  management  a 
competing  or  parallel  line ;  nor  shall  any  officer,  agent,  manager,  lessee,  or 
purchaser  of  such  railroad  corporation  act  as  or  become  an  officer,  agent, 
manager,  lessee,  or  purchaser  of  any  other  railroad  corporation  in  leasing  or 
purchasing  any  parallel  or  competing  line.  [Const.  Art.  10,  §  5 ;  Act  April 
4,  July  4, 1877;  20  Leg.  p.  137.] 

Art.  4246,  §  2.  Olflcers  violating  the  law  guilty  of  an  offense. 
Any  officer,  director,  manager,  superintendent,  agent,  purchaser,  or  lessee  of 
any  such  railroad  corporation  or  other  corporation,  who  shall  violate  or  aid  in 
violating  any  of  the  provisions  of  this  act,  shall  be  deemed  guilty  of  a  mis- 
demeanor, and  upon  conviction  shall  be  punished  by  a  line  of  not  less  than 
one  thousand  dollars  nor  more  than  four  thousand  dollars:  Providtdy  that  no 
person  shall  be  liable  to  punishment  under  this  act.  who  has  not,  by  virtue  of 
.  liis  office,  agency  or  position,  a  voice  in  the  management  of  the  railway  com- 
pany, or  who  has  not,  by  virtue  of  his  office,  agency,  or  position,  some  power 
to  prevent  a  violation  of  this  act. 

Art.  4246,  §  3.  "  Corporation  "  defined.  Railroad  corporation  or  other 
corporation,  as  used  in  this  act,  is  declared  to  mean  any  cor|)oration,  company^ 
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person,  or  association  of  persons  who  own  or  control,  manage,  or  operate  anjr 
line  of  railroad  in  this  state. 

Art.  4246,  §  4.  ProBOCUtions  commenced  where.  Indictments  and 
prosecutions  under  the  provisions  of  this  act  may  be  found  and  made  in  any 
county  through  or  into  which  the  line  of  railroad  may  run,  and  it  shall  be  the- 
duty  of  district  judges  to  charge  the  grand  juries  upon  this  law  the  same  a& 
in  other  cases. 


(1)  The  article  of  the  Beviaed  Statutes  relatinfi:  to  the  same  matter  is  as  foUows: 

Art.  4246.    GoBSolidations  of  railroads  prohibited.  No  raUroad  corporation,  ol 

pQrchasers  or  managers  thereof,  shaU  consolidate  the  stocic,  property  or  franchises  of  such  cor- 


poratioii  with,  or  lease  or  purchase  the  works  or  franchises  of,  or  m  any  way  control  any  railroad 
corporation  owning,  or  having  under  its  control,  a  paraUel  or  competing  line;  nor  shall  any 
officer  of  such  railroad  corporation  act  as  an  officer  of  any  other  railroad  corporation  owning: 
or  having  control  of  a  competing  or  parallel  line. 

Am.  4247.  Ck>ii8olidatioii  of  railroads  prohibited.  ITo  railroad  com^ 
panj  organized  under  the  laws  of  this  state  shall  consolidate,  by  private  or 
indicial  sale  or  otherwise,  with  anj[  railroad  company  organized  under  the- 
laws  of  any  other  state  or  of  the  United  States.    [Const.  Art.  10,  §  6.] 

Abt.  4247a,  S  1.  Violations  of  Articles  4246-7,  investigated,  etc. 
It  shall  be  the  duty  of  the  attome^r-general  of  this  state,  and  he  is  hereby  re- 
quired,  immediately  upon  the  taking  effect  of  this  act,  to  investigate  what 
railway  or  other  corporations  in  this  state  are  carrying  on  business  within  this» 
state  in  violation  of  sections  5  and  6,  article  10  of  the  constitution  of  Texas. 
[Act  March  28, 1885;  19  Leg.  p.  65.] 

AsT.  4247a,  §  2.  Proceedings  by  quo  warranto  instituted  when.  .If,, 
upon  investigation,  the  attorney-general  shall  find  that  there  is  reason  to 
believe,  or  that  it  is  probable  that  any  railway  or  other  corporation  is  now 
carrying  on  business  within  this  state  in  violation  of  sections  5  and  6,  article^ 
10  of  the  constitutien,  he  shall  at  once  institute  proceedings  by  quo  waf^ranU/- 
or  otherwise,  in  the  court  having  jurisdiction  of  the  cause  or  causes,  against 
any  corporation  violating  said  sections  and  article  of  the  constitution,  and  to 
enforce  the  penalties  therefor. 

Akt.  4247a,  §  3.  Appropriation  for  securing  evidence,  etc.  That 
the  sum  of  five  thousand  dollars  is  hereby  appropriated  for  the  purpose  of 
securing  evidence  and  legal  counsel  to  assist  in  enforcing  the  provisions  of 
this  act. 

AsT.  4247a,  §  4.  Decree  entered  when  and  how.  If  it  shall  be  deter- 
mined by  the  court  or  jury  trying  any  cause  instituted  under  the  provisions- 
of  this  act,  that  the  said  sections  and  article  of  the  constitution  are  being  vio- 
lated, then  the  court  shall  enter  such  decree  as  will  perpetually  enjoin  such, 
violation,  and  to  the  end  of  carrying  into  effect  such  constitutional  provision^ 
may  appoint  a  receiver  to  take  charge  of  the  affairs  of  the  defendant  corpora- 
tion until  such  time  as  the  said  corporation  shall  be  reorganized  and  in  condi- 
tion to  be  operated  within  said  provisions  of  the  constitution. 

(1)  In  a  case  of  a  voluntary  conBolidation  of  a  railway  company,  when  authorised  by- 
law,  the  conaolidated  corporation  is  responsible  for  the  liability  of  each  of  its  constittients,. 
and  may  be  sued  for  then:  debts  as  if  no  change  had  occurred.  G.,  C.  &  8.  F.  R.  R.  Co.  t, 
Hatcheson,  8  App.  G.  C.  §  97;  Mo.  P.  R.  R.  Go.  y.  Owens,  1  App.  C.  G.  g  886;  Stephenson  y, 
T.  &  P.  R.  R.  Go.  42  T.  162;  T.  &  P.  R.  R.  Go.  v.  Murphy,  46  T.  856;  H.  &  T.  G.  R.  R.  Co.  v^ 
Shirl^,  64  T.  125. 

(2)  A  railway  company  cannot,  in  the  absence  of  authority  conferred  by  statute,  lease  its- 
road  to  another  so  as  to  absolve  itself  from  its  obligations  to  the  public  If,  without  such  au- 
thority, it  surrenders  the  control  of  its  road  to  anotner,  it  becomes  liable  for  the  torts  oC  the- 
oompany  operating  it  which  are  committed  on  its  line.  L  &  G..  N.  R.  R.  Co.  ▼.  Underwood,. 
67  TC  589;  Woodhouse  v.  Railway  Go.  67  T.  416. 

(8)  Companies  wiU  not  be  permitted,  under  the  pretense  of  leasing,  to  enjoy  the  advantages 
of  a  consolidation  without  bearing  the  liabilities  attaching  thereto.  Mo.  P.  R.  R.  Co.  y.  Owensr. 
1  App.  C.  C.  g  884. 

(4)  A  railway  which  by  agreement  acquires  the  property  and  franchises  of  another  railway 
company  becomes  its  successor,  succeeding  to  its  rights,  powers  and  privileges,  and  may  coil- 
ttnne  business  in  its  name  and  make  itself  party  to  judicial  proceedings  to  wbich  the  soid-out 
company  was  a  party.    Acres  v.  Moyne,  59  T.  623;  Stephenson  v.  T.  &  P.  R.  R.  Co.  42  T.  163.- 

44J 


Digitized  by 


GoogI( 


"T.  84,  Ch.  10.]  KAIDEOADS  —  BESTBICTIONS   UPON,  DUTIES,  ETC.  4248,  4249. 

(5)  After  one  railway  company  has  consolidated  with  another,  as  allowed  hy  their  respectiTe 
•charters,  and  authorized  and  confirmed  hy  legislatiye  acts  conferring  all  rights,  powers  and 
privileges  helonging  to  either  on  the  new  company  thus  formed,  all  liabilities  of  either  can 
thenceforward  only  be  enforced  against  and  in  the  name  of  the  consolidated  company.  Indi- 
anola  R.  R.  Co.  v.  Fryer,  56  T.  609. 

(6)  It  is  within  the  judicial  knowledge  of  the  court  that  the  Texas  Pacific  Railway  was  a  part 
of  the  Missouri  Pacific  railway  system,  and  proof  of  this  fact  is  not  required.  Mo.  P.  R.  R.  Co. 
▼.  White,  8  App.  C.  C.  §  168;  citing  Mo.  P.  R.  R.  Co.  v.  Qravee,  2  Api>.  C.  C.  §679.  It  is  a  matter 
of  public  and  general  notoriety  and  judicial  information  that  the  Missouri  Pacific  railway  sys- 
tem embraces  the  Missouri  Pacific  I&ilway,  the  central  branch  of  the  Union  Pacific  Railway, 
^nd  the  Missouri,  Kansas  &  Texas  Railway,  the  St.  Louis,  Iron  Mountain  &  Southern  Railway, 
the  Texas  Pacific  Railway,  and  the  International  &  Qreat  Northern  Railway.  8  App.  C.  C.  S 188. 

(7)  When  railroads  are  consolidated  by  the  contract  of  parties,  ordinarily  the  oonaolidated 
•corporation,  for  the  purpose  of  answering  for  the  liabilities  of  the  old  corpcnations,  is  deemed 
the  same  as  each  of  its  constituents,  and  may  be  sued  under  its  new  name  for  their  debts  as  if 
no  change  had  been  made  in  the  name  of  the  originsl  corporation.  But  this  rule  does  not  apply 
when  a  road  is  purchased  by  a  railway  company  under  a  trust  sale  to  satisfy  indebtedness,  and 
the  consolidation  of  the  corporations  is  thereafter  authorized  by  the  legislature.  H.  &  T.  C 
IL  R.  Co.  ▼.  Shirley,  54  T.  125. 

Art.  4248.  Map  and  profile  of  road.  Every  such  corporation  shall, 
Avithin  a  reasonable  time  after  their  road  shall  be  located,  caose  to  be  made  — 

1.  A  map  and  profile  thereof  and  of  the  land  taken  or  obtained  for  the  use 
thereof,  and  file  toe  same  in  the  general  land  oflSce,  and  also  like  maps  of  the 
parts  thereof  located  in  different  counties,  and  file  the  same  in  the  offices  of 
the  county  clerk  and  district  surveyor  of  the  county  in  which  such  parts  of 
isaid  roads  shall  be,  thei^e  to  remain  as  a  record  forever.  Every  such  map  shall 
be  drawn  on  a  scale  and  on  paper  to  be  designated  by  the  commissioner  of  the 
general  land  office,  and  certinea  and  signed  by  the  president  of  the  corporation. 

2.  A  certificate  specifying  the  line  upon  which  it  is  proposed  to  construct 
the  railroad  and  the  graces  and  curves,  certified  and  signed  and  filed  as  afore- 
4mid.     [Act  Feb.  7,  1854;  5  Leg.  p.  55;  P.  D.  4904.] 

AsT.  4249.  Annual  report,  and  what  it  shall  contain.  Every  such 
corporation  shall  make  an  annual  report  to  the  comptroller  of  public  accounts 
of  the  operations  of  the  year,  ending  on  the  first  dav  of  October,  which  report 
shall  be  verified  by  the  oaths  of  the  treasurer  and  acting  superintendent  of 
operations,  and  filed  in  his  office  by  the  twentieth  of  October  in  each  year, 
and  shall  state  — 

1.  The  capital  stock  and  the  amount  actually  paid  in. 

2.  The  amount  expended  for  the  purchase  of  land,  for  the  construction  of 
the  road,  for  buildings  and  for  engines  and  cars,  respectively. 

3.  The  amount  and  nature  of  its  indebtedness,  and  the  amount  due  the  cor- 
poration. 

4.  The  amount  received  for  the  transportation  of  passengers,  of  property,  of 
the  mail,  and  from  all  other  sources. 

5.  The  amount  of  freight,  specifying  the  quantity  in  tons,  of  the  product  of 
the  forest,  of  animals,  of  vegetable  food,  other  agricultural  products,  manufact- 
ures,  merchandise  and  other  articles. 

6.  The  amount  paid  out  for  repairs,  engines,  cars,  buildings  and  salaries,  re- 
spectively. 

7.  The  number  and  amount  of  dividends  and  when  made. 

8.  The  number  of  engine-houses  and  shops  of  engines  and  cars,  and  their 
character. 

9.  The  number  of  miles  run  by  passenger,  freight  and  other  trains,  re- 
spectively. 

10.  The  number  of  men  employed  and  their  occupations. 

11.  The  number  of  persons  injured  in  life  or  limb,  and  the  cause  of  such  in- 
juries. 

12.  Whether  any  accidents  have  arisen  from  carelessness  or  ncKligence  of 
any  person  in  the  employment  of  the  corporation,  and  whether  such  person  is 
retained  in  the  service  of  the  corporation. 

13.  The  sales  of  lands  donated  by  the  state  and  the  quantity  remaining  un- 
sold.    [Act  Feb.  7,  1854;  5  Leg.  p. '55;  P.  D.  4901.] 
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Art.  4250.  Same ;  penalty  for  neglect.  Any  such  corporation  which 
shall  neglect  to  make  such  report  shall  be  liable  to  a  penalty  of  one  thousand 
dollars,  to  be  sued  for  in  the  name  of  the  state.  [Act  Feb.  7, 1854;  6  Leg, 
p.  55;  P.  D.  4901.] 

(1)  The  fact  that  the  state  has  shown  no  special  damage  resulting  from  the  failure  of  the- 
oompanT  to  make  its  report  affords  no  defense  to  the  action.  H.  &  T.  C.  B.  R.  Co.  y.  The 
State,  61  T.  842. 

Art.  4251.  Shall  receive  freight  and  passengers  from  connecting 
lines.  All  railway  companies  doing  business  in  this  state  shall  be  and  they 
are  hereby  required  to  receive  from  all  other  railway  companies  with  which 
they  may  connect  at  the  state  line  of  this  state,  or  at  any  place  within  this^ 
state,  or  at  anjr  or  all  places  where  they  may  cross  the  line  of  any  other  rail- 
way doing  business  or  operating  a  line  of  railway  in  this  state,  all  freights 
and  passengers  coming  to  it  from  such  connecting  line  and  destined  to  points 
on  its  line,  or  to  points  beyond  its  line  or  any  other  line  of  railway  with  which 
said  line  may  connect  or  cross,  and  shall  transport  the  same  oyer  its  said  line 
to  destination  if  on  its  line,  or  to  the  next  connecting  or  cross  line  in  the  direc- 
tion of  destination  if  beyond  its  line,  without  delay  or  discrimination  in  fayor 
of  or  against  the  line  from  which  such  freight  or  passengers  are  received, 
and  upon  the  same  terms  and  conditions  with  those  made  by  such  line  for  like 
or  similar  service  against  any  other  railway  in  or  out  of  this  state  with  which 
it  does  business. 

Delay  or  Disoeimination  Defined.  Provided^  Jiowever^  That  the  wqrds 
"  without  delay  or  discrimination,"  as  used  herein,  are  hereby  declared  to  mean 
that  the  freight  received  for  transportation  as  required  herem  shall  be  shipped 
in  the  order  in  which  it  is  received,  giving  preference  in  all  cases  to  live  stock 
and  other  perishable  freight  in  the  oraer  received,  and  the  charges  for  the 
business  required  bv  this  act  to  be  interchanged  shall  be  no  greater  pro  ratfj^ 
per  cent,  per  mile  for  freight,  and  no  greater  rate  per  mile  for  passengers  and 
Daggage,  than  is  charged  to  any  other  line  for  transporting  like  freight  and 
passengers  and  baggage,  or  that  it  accept  for  itself  when  transported  wholly 
on  its  own  line,  no  matter  on  what  part  of  the  line  or  in  what  direction  the 
transporting  is  done.     [Amendment  April  2,  July  4, 1887;  20  Leg.  p.  110.] 

Abt.  4252.  Connecting  lines  defined;  discrimination  prohibited* 
Whenever  any  two  or  more  railroads  doing  business  in  this  state  shall  connect 
with  each  other,  by  crossing  each  other's  track,  or  otherwise,  so  as  to  form  a 
continuous  or  connected  line  from  one  point  in  the  state  to  another  point  in 
this  state,  such  lines  so  crossing  are  hereby  declared  to  be  connecting  lines; 
and  when  such  connecting  lines  receive  from  any  other  railway  or  transporta- 
tion line  passengers  or  freight  for  transportation  over  the  combined  line  at  a 
rate  or  division  agreed  upon  between  tnemselves  and  such  other  railway  or 
transportation  line  from  which  the  business  is  received  as  aforesaid,  then  in 
ever}^  such  case  it  shall  be  the  duty  of  such  connecting  railways  forming  such 
through  line,  and  of  either  or  both  of  them,  to  receive  from  every  other  rail- 
way or  transportation  line  with  which  they  or  either  of  them  may  connect 
by  crossing  of  track  or  otherwise,  all  passengers  or  freight  that  may  be 
destined  to  points  on  either  of  the  lines  making  up  such  combined  line,  and 
transport  the  same  to  the  point  of  destination  if  on  such  combined  lines  or 
either  of  them,  or  to  thb  next  connection  or  crossing  in  the  direction  of  the 
destination  of  such  freight  or  passengers,  without  delay  or  discrimination,  and 
at  no  greater  rate  than  is  paid,  and  on  the  same  conditions  as  is  or  shall  be 
required,  by  such  combined  line  for  like  or  similar  services  from  any  other 
railway  or  transportation  line  with  which  they  or  either  of  them  shall  inter- 
change business.    [Amendment  April  2,  July  4,  1887;  20  Leg.  p.  110.] 

Art.  4253.  Terms  and  conditions  as  to  charges.  Every  railroad  or 
person  or  corporation  operating  a  railway  for  the  carriage  ot  freight  and 
passengers  m  this  state,  shall  receive  freight,  passengers,  and  baggage  for 
transportation  to  or  into  this  state,  or  through  any  part  thereof,  from  every 
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other  connectinff  railway,  upon  the  same  terms  and  conditions  as  to  the  divis- 
ion of  charges  K)r  carrying  or  transporting  the  same  upon  a  mileage  or  any 
other  basis,  and  upon  terms  and  conditions  as  to  bills  of  lading,  way  bills, 
tickets,  coupon  tickets,  and  baggage  checks,  that  any  such  person  or  corpora- 
tion or  transportation  line  may  receive  or  contract  to  receive  from  any  other 
person  or  corporation  engaged  in  like  business  in  this  state.  [Amendment 
April  2,  July  4,  1887;  20  Leg.  p.  110.] 

Art.  4254.  Bailwasrs  jflterchaiiging  btusiiness,  trustees,  etc.  Every 
a*ailway  which  may  interchange  business  with  any  other  connecting  railway 
binder  the  provisions  of  this  act  or  otherwise,  is  hereby  declared  to  be  a  trustee 
for  such  connecting  railway,  to  the  extent  of  all  sums  of  money  received  by 
it  for  the  joint  busmess  interchanged  between  them,  and  which  may  properly 
belong  to  such  other  railway.  Such  sums  of  money  shall  be  due  and  payable 
from  one  connecting  line  to  the  other  once  every  ninety  days;  and  each  con- 
necting railway  shall  have  a  lien  upon  the  property  and  franchises  of  connect- 
ing rauways  to  the  extent  of  balances  due  each  quarter,  which  lien  shall  be 
superior  to  all  other  liens  upon  said  property  and  franchises,  save  and  except 
laborers'  liens,  as  already  provided  by  law,*  and  may  be  enforced  in  any  of  the 
•courts  of  this  state  having  jurisdiction  by  law  of  the  subject-matter  and  of 
the  parties.    [Amendment  April  2,  July  4,  1887;  20  Leg.  p.  110.] 

Abt.  4255.    Penalty  for  refusing  to  interchange  business,  etc.    If 

any  railway  companv  doing  business  in  this  state  shall  fail  or  refuse  to  inter- 
ohange  business  witn  anv  other  railway  company;  or  shall  fail  or  refuse  to 
interchange  business  on  the  same  terms  or  for  the  same  pro  rata  that  it  inter- 
changes business  with  any  other  railway  company  in  this  state;  or  shall  fail 
or  refuse  to  honor  or  receive  the  tickets,  coupon  tickets,  way  bills,  or  baggage 
ohecks  of  any  connecting  railway  upon  the  same  terms  and  conditions  that  it 
receives  or  honors  the  tickets,  coupon  tickets,  way  bills,  or  baggage  checks  of 
any  other  railway  company ;  or  shall  violate  in  any  manner  any  other  provis- 
ions of  this  and  the  four  preceding  articles,  such  railway  company  so  offending 
shall  be  deemed  guilty  of  discrimination  within  the  meaning  of  this  act,  and 
shall  forfeit  and  pay  to  the  person  or  corporation  aggrieved  thereby  the  sum 
of  one  thousand  dollars  as  penal  damages  for  each  and  every  act  of  discrim- 
ination or  violation  of  this  act,  which  may  be  recovered  in  a  civil  action  in 
any  of  the  courts  of  this  state  having  jurisdiction  by  law  of  such  an  amount, 
in  the  name  of  the  person  or  corporation  so  suing:  Provided^  nothing  m  this 
iict  shall  be  so  construed  as  to  prevent  the  recovery  of  any  other  damages,  by 
any  aggrieved  person,  tirm,  or  corporation,  occurring  by  reason  of  the  viola- 
tion of  this  and  the  four  preceding  articles,  nor  to  relieve  any  railway  company, 
or  its  officers,  managers,  or  agents,  from  prosecution  for  the  violation  of  any 
penal  law  of  the  state.     [Amendment  April  2,  July  4,  1887;  20  Leg.  p.  110. J 

Abt.  4255a,  §  1.  Express  companies  entitled  to  equal  £Etcilities  and 
rates.  Every  railroad  company  operating  a  railroad  within  this  state  shall 
furnish  reasonable  and  equal  facilities  and  accommodations,  and  upon  reason- 
iible  and  equal  rates,  to  all  corporations  and  persons  engaged  in  the  express 
business,  for  the  transportation  of  themselves,  agents,  servants,  merchandise, 
^nd  other  property,  and  for  the  use  of  their  cars,  depots,  buildings,  and  grounds, 
iind  tor  exchanges  at  points  of  junction  with  other  roads.  [Act  April  2,  Julv 
4,  1887;  20  Leg.  p.  113.] 

Art.  4255a,  §  2.  Penalty;  compliance  may  be  enforced  by  man- 
damus. Any  railroad  company  which  shall  fail  to  comply  with  the  provis- 
ions hereof,  shisdl  be  liable  to  the  aggrieved  party,  in  an  action  on  the  case,  for 
damages,  and  such  railway  company,  in  addition  to  liability  to  said  actioa  for 
damages,  shall  be  subject  to  a  writ  of  mandamus^  to  be  issued  by  any  court  of 
competent  jurisdiction,  to  compel  compliance  with  the  provisions  of  section  (1> 
one  of  this  act,  and  the  said  writ  of  mandamus  shall  issue  at  the  instance  oi 
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•any  party  or  corporation  agjrrieved  by  a  violation  hereof,  and  any  violation 
of  said  writ  shall  be  punishable  as  a  contempt. 

Art.  4256.  Passenger  fare.  No  railroad  company  shaU  demand  or  receive  for  transporting 
a  passenger  over  its  Ime  of  road  exceeding  three  cents  for  each  mile,  or  fraction  of  a  mile,  it 
may  transpcnt  such  passenger,  and  any  passenger  shaU  be  entitled  to  have  transported  with 
him  baggage,  not  to  exceed  one  hundred  pounds,  free  of  charge.  [Amendment  April  14,  Aug. 
4,1882;  ITLeg.  S.  S.  p.  3.] 

Qeepost,  Art.  42586,  ^  9,  and  notes  12  to  22. 

Art.  4257.  Ma.yinimTi  rate  of  freight.  Bailroad  companies  may  charge 
and  receive  not  exceeding  the  rate  of  fifty  cents  per  hundred  pounds  per  hun- 
dred miles  for  the  transportation  of  freight  over  their  roads;  out  the  charges 
for  transportation,  on  each  class  or  kitaa  of  freight,  shall  be  uniform,  and  no 
unjust  discrimination  in  the  rates  or  charges  for  the  transportation  of  any 
freight  shall  be  made  against  any  person  or  place  on  an^r  railroad  in  this  state ; 
and  it  shall  be  prima  facte  evidence  of  an  unjust  discrimination  for  any  rail- 
road company  to  demand  or  receive  from  one  person,  firm  or  company,  a 
greater  compensation  than  from  another  for  the  transportation  in  this  state  of 
any  freight  of  the  same  kind  or  class,  in  equal  or  greater  quantities,  for  the 
3ame  or  a  less  distance,  which  prima  fade  evidence  may  be  rebutted  by  com- 
petent testimony,  on  part  of  such  company,  showing  that  the  discrimination, 
if  any,  was  not  an  unjust  one,  and  the  question,  upon  an  issue  as  to  whether 
any  alleged  discrimination  is  unjust  or  not,  shall  be  a  question  of  fact,  to  be 
tried  and  determined  as  any  other  issue  of  fact  in  a  case;  provided^  that,  when 
the  distance  from  the  place  of  shipment  to  the  point  of  destination  of  any 
freight  is  fifty  miles  or  less,  a  charge  not  exceeding  thirty  cents  per  hundred 
pounds  may  be  made  for  the  transportation  thereof. 

Seepoft,  Arts.  4258a,  42586,  §  7,  and  notes  8  to  9. 

Abt.  4258,  Penalty  for  violatioii  of  two  preceding  articles.  Any 
railroad  company  which  may  violate  either  of  the  two  preceding  articles  shall 
forfeit  and  pay  to  the  person  injured  thereby  the  sum  of  five  hundred  dollars, 
to  be  recovered  before  any  court  having  jurisdiction  of  the  amount,  in  any 
county  through  or  into  wliich  the  passenger  or  freight  may  have  been  trans- 
ported. 

See  post.  Art  42586,  §  7,  and  notes  8  to  12. 

Ajm*.  4258a,  §  1.  Unlawful  to  collect  more  freight  than  specified 
in  bill  of  lading.  It  shall  be  unlawful  for  any  railroad  companv  in  this 
state,  its  officers,  agents  or  employees,  to  charge  and  collect,  or  to  endeavor  to 
charge  and  collect,  from  the  owner,  agent  or  consignee  of  any  freight,  goods, 
wares  and  merchandise,  of  any  kind  or  character  whatever,  a  greater  sum  for 
transporting  said  freight,  godos,  wares  and  merchandise  than  is  specified  in 
the  bill  of  &ding.     [Act  m,j  6,  Aug.  4,  1882;  17  Leg.  S.  S.  p.  35.] 

See  poMt,  4258&,  note  (10). 

Abt.  4258a,  §2.  Ooods  shall  be  delivered  on  payment  of  sum 
shown  by  bill  of  lading.  Any  railroad  company,  its  officers,  agents  or 
employees  having  possession  of  any  goods,  wares,  and  merchandise,  of  any 
kind  or  character  whatever,  shall  deliver  the  same  to  the  owner,  his  agent  or 
consignee,  upon  payment  of  the  freight  charges  as  shown  by  the  bill  of  lad- 
ing. 

Art.  4258a,  §  3.  Penalty  fbr  refusing  to  deliver  goods,  etc.  Any 
railroad  company,  its  officers,  agents  or  employees  that  shall  refuse  to  deliver 
to  the  owner,  agent  or  consignee,  any  freight,  goods,  wares  and  merchan- 
dise, of  any  kind  or  character  whatever,  upon  the  payment,  or  tender  of  pay- 
ment, of  the  freight  charges  due  as  shown  by  the  bill  of  lading,  the  said 
railroad  company  shall  be  liable  in  damages  to  the  owner  of  said  freight, 
goods,  wares  or  merchandise,  to  an  amount  equal  to  the  amount  of  the  freight 
charges  for  every  day  said  freight,  goods,  wares  and  merchandise  is  held  alter 
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payment,  or  tender  of  payment,  of  the  charges  due  as  shown  by  the  bill  of 
lading,  to  be  recovered  in  anj  court  of  competent  jurisdiction. 
See  H.  A;  T.  C.  R'y  Go.  v.  Hany  &  Bros.  68  T.  256;  pott.  Art.  42586,  note  (10). 

Art.  4258^,  §  1.  State  engineer  appointed.  The  governor  shall  ap- 
point, by  and  with  the  advice  and  consent  of  the  senate,  an  engineer,  experi- 
enced in  the  construction  and  maintenance  of  railways,  who  shall  be  state 
engineer,  who  shadl  hold  his  ofBce  for  two  years,  or  until  bis  successor  is  quali- 
fied, but  shall  be  subject  to  removal  by  the  governor  at  any  time.  In  case  of 
removal,  the  governor  may  appoint  a  successor  until  the  meeting  of  the  next 
legislature,  when  said  appointment  shall  be  submitted  to  the  senate  for  ap- 
proval.    [Act  April  10,  1883;  18  Leg.  p.*  67.] 

The  title  of  this  act,  consisting  of  ten  sections,  is  as  foUows: 

An  act  to  further  provide  for  the  reflation  of  railroad  and  transportation  lines  in  the  state 
of  Texas,  and  to  provide  for  the  creation  of  the  office  of,  and  appointment  of  a  state  engineer 
and  his  secretary,  and  their  salaries  and  duties;  to  prevent  unjust  discrimination  and  extor- 
tion in  the  rates  charged  for  transportation  of  freight  and  passengers  in  this  state,  and  to  pro- 
vide a  mode  of  proc^ure  in  relation  thereto. 

Art.  4258^,  §  2.  Salary;  expenses  paid;  reports.  The  state  engi- 
neer shall  receive  ah  annual  salary  of  three  thousand  dollars.  In  traveling 
upon  the  line  of  any  railway  in  this  state,  in  the  discharge  of  his  duties,  he 
shall  also  be  entitled  to  charge  for  the  actual  amount  paid  out  for  rail  way  fare 
and  traveling  expenses,  in  no  case  to  exceed  four  dollars  per.  day  in  excess  of 
railway  fare  paid ;  and  should  any  railway  company  voluntarily  provide  said 
state  engineer  with  free  transportation  over  its  line,  he  shall  be  authorized  to 
accept  the  same  in  behalf  oi  the  state,  and  shall  not  charge  the  state  the 
amount  which  would  otherwise  be  paid  for  such  transportation.  He  shall,  in 
his  report,  state  the  amount  paid  by  him  for  transportation  on  each  railway 
line  in  the  state,  also  what  railway  lines  have  provided  him  with  free  trans- 
portation. 

Abt.  4258i,  §  3.  Office  of  State  engineer,  how  kept,  etc.  The  office 
of  the  state  engineer  shall  be  in  the  capitol  building  in  the  city  of  Austin,  in 
rooms  to  be  designated  by  the  secretary  of  state.  There  shall  oe  allowed  the 
state  engineer  for  office  furniture,  stationery,  postage,  and  other  office  expenses 
one  thousand  dollars  per  annum.  The  state  engineer  shall  employ  a  secretary, 
who  shall  be  a  competent  draftsman,  and  perform  such  duties  as  may  be  required 
by  the  state  engineer.  The  secretary  of  the  state  engineer  shall  receive  a  sal- 
ary of  fifteen  hundred  dollars  per  annum.  The  salary  of  the  state  engineer 
and  his  secretary  shall  be  paid  monthly  from  the  state  treasury.  All  vouchers 
for  traveling  and  office  expenses  of  the  state  engineer  and  his  secretary  shall  be 
paid  monthly  from  the  state  treasury.  All  vouchers  for  traveling  and  office 
expenses  of  the  state  engineer  and  his  secretary  shall  be  paid  upon  certified 
vouchers,  approved  by  the  governor. 

Art.  42586,  §  4.  Oath.  Before  entering  upon  the  duties  of  his  office,  the 
state  engineer  and  his  secretary  each  shall  subscribe  to  the  following  oath,  in 
addition  to  the  usual  oath  of  office:  '^  And  I  do  further  swear  (or  affirm)  that. 
I  am  not  connected,  officially  or  otherwise,  with  any  railroad  company  or 
transportation  line,  either  within  or  outside  of  this  state,  and  that  I  am  not  a 
stockholder  or  in  any  manner  interested  in  any  railroad  company  or  trans- 
portation line  whatever,  so  help  me  God." 

Abt.  42586,  §  5.  Duties  of  state  engineer.  The  state  ens^ineer  shall 
perform  such  duties  as  arfe  now,  or  may  hereafter  be  prescribed  by  law,  and 
shall  twice  in  each  year,  and  at  such  other  times  as  he  may  deem  it  necessary, 
carefully  inspect  the  railroads  in  this  state,  and  keep  himself  informed  of  the 
condition  of  the  same,  and  manner  in  which  they  are  operated,  with  the  special 
reference  to  the  safety  and  pro|>er  accommodation  of  the  public,  which  inspec- 
tion shall  include  the  condition  ot  road-bed,  track  and  bridges;  character 
and  condition  of  cars,  station-houses,  platforms  and  other  facilities  incident  to 
transportation  business.     Should  such  inspection  indicate  a  non-compliance 
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with  the  law  on  the  part  of  any  railroad,  such  non-compliance  shall  be  pre- 
sented in  proper  and  official  form  to  the  attorney-general,  who  shall  proceed 
to  investigate  and  enforce  penalty  for  dereliction,  according  to  existing  stat- 
utes, or  as  hereinafter  provided. 

Art.  4258J,  §  6.  Beports  of  State  engineer.  The  state  engineer  shall, 
on  the  first  dav  of  December  of  each  year,  make  a  report  to  the  governor  of  all 
matters  pertaming  to  his  office,  and  especially  report  upon  the  inspection  of 
all  the  railroads  in  the  state,  and  he  shall  incorporate  in  said  report  any  sug- 
gestions he  may  have  to  make  in  regard  to  changes  in  existing  laws  connected 
with  the  management  and  control  of  railroads  m  this  state.  He  shall  also, 
whenever  required  by  the  governor,  make  a  special  report  of  the  inspection 
authorized  and  required  under  this  act  of  any  railroad  in  this  state.  That  the 
said  engineer  shall  prepare  and  transmit  to  the  next  legislature  a  complete 
freight  classification  and  schedule  of  reasonable  maximum  rates  for  freight 
transportation  for  each  of  the  railroads  operated  in  this  state;  and  copies  of 
the  same  shall  be  furnished  to  the  members  of  the  nineteenth  legislature  thirty 
days  before  the  meeting  of  the  said  legislature. 

Art.  425SJ,  §  7.    Regulations  as  to  freight  charges.    Charges  for  trans- 

Eortation  on  each  class  or  kind  of  freij^ht  moving  in  the  same  direction,  shall 
e  uniform,  and  any  unjust  discrimination  in  the  rates  or  charges  for  the  trans- 
portation of  any  freight  made  against  an}^  person  or  place,  on  any  railroad 
operated  in  this  state,  is  declared  to  be  unlawful. 

DiscRiMixATiNG  Rates.  If  any  railroad  corporation  shall  wilfully  charge, 
collect,  or  receive  from  any  person  or  persons  for  the  transportation  of  any 
freight  upon  its  railroad,  a  higher  or  greater  rate  of  toll  or  compensation  than 
it  shall  charge,  collect,  or  receive  from  any  other  person  or  persons,  for  the 
transportation  of  the  like  quantity  of  freight  of  the  same  class,  being  trans- 
ported from  the  same  point  in  the  same  direction,  over  equal  distances  of  the 
same  railroad,  or  if  it  shall  charge,  collect,  or  receive  from  any  person  or  per- 
sons for  the  use  and  transportation  of  any  railroad  car  6r  cai^s  upon  its  rail- 
road, a  higher  or  greater  sum  than  it  shall  charge,  collect,  or  receive  from  any 
other  person  or  persons  for  the  use  or  transportation  of  a  car  or  cars  of  the 
same  class  for  a  like  purpose,  from  the  same  point  in  the  same  direction  and 
an  equal  distance;  or  if  any  railroad  company  shall  charge  one  person  more 
for  transporting  freight  of  the  same  class,  in  equal  or  less  quantities,  over  its 
road,  for  the  same  or  a  less  distance,  than  it  charges  another  for  the  same  or 
greater  distance,  all  such  discriminating  rates,  charges  or  collections,  whether 
made  directly  or  by  means  of  anjr  rebate,  or  other  shift  or  evasion,  shall  be 
considered  and  taken  BiS  prima  facie  evidence  of  extortion  and  unjust  discrimi- 
nation, which  is  hereby  prohibited  and  declared  unlawful,  and  any  railroad 
company  or  companies,  tor  such  violation  of  law,  shall  forfeit  and  pay  to  the 
person  or  persons  injured  thereby  the  sum  of  five  hundred  dollars,  to  be  re- 
covered before  any  court  havmg  jurisdiction  of  the  amount,  in  any  county 
through,  or  into  wnich  the  freight  may  have  been  transported. 

SoHEDULB  OF  Fbbioht  Tabiffs  Post'ed.  Evcry  railroad  company  or  corpo- 
ration doing  business  in  this  state,  shall  hereafter  be  required  to  keep  posted  in 
a  conspicuous  place,  at  all  depots,  a  printed  or  written  schedule  of  its  freight 
charges  from  its  principal  oifice  or  place  of  business,  to  all  depots  on  its 
line  or  lines  of  road  witnin  this  state.  Such  schedule  shall  specify  the  differ- 
ent classes  or  kinds  of  freight,  with  an  enumeration  of  the  articles  belonging 
to  each  class,  the  charge  for  each  class,  per  car  load,  and  the  charge  for  each 
class  per  hundred  pounds  in  quantities  less  than  car  loads. 

Chaitqb  of  Fbbioht  Tabiffs.  it  shall  be  unlawful  for  any  railroad  company 
to  change  such  freight  tariffs  without  giving  live  days'  notice  to  the  public  in 
the  manner  above  required,  and  it  shall  be  the  duty  of  every  railroad  com- 
pany in  this  state  to  furnish  its  station  agents  with  the  printed  or  written 
notices  herein  mentioned  at  least  live  days  before  any  changes  are  to  take 
elf  ecu 
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Penalties.  Any  railroad  company  violating  any  of  the  provisions  of  this 
act  shall,  for  every  five  days  it  neglects  to  furnish  the  notices  herein  required 
to  any  of  its  station  agents,  forfeit  the  sum  of  five  hundred  dollars  to  the 
county  in  which  the  depot  is  situated,  to  be  recovered  in  any  court  having 
competent  jurisdiction,  said  amount,  when  recovered,  to  be  used  for  road  and 
bridge  purposes.  It  shall  be  the  duty  of  every  station  agent  of  the  railroads 
of  this  state  upon  being  furnished  with  the  printed  or  written  notices  men- 
tioned in  the  foregoing,  to  post  the  same  in  some  conspicuous  place  in  his  depot 
buildings,  and  keep  them  posted  until  the  changes  proposed  take  effect.  Any 
station  agent  failing  or  refusing  to  post  up  said  notices  within  two  days  after 
the  same  shall  have  been  fumi^ed  riim,  or  failing  to  keep  the  same  posted,  as 
herein  required,  shall  be  deemed  ^ilty  of  a  misdemeanor,  and  upon  conviction 
of  the  same  before  any  court  having  the  proper  jurisdiction,  shall  be  fined  not 
less  than  twenty-five  dollars  and  not  more  than  one  hundred  dollars.  The 
road  of  the  company  shall  include  all  the  road  in  use  by  such  company, 
whether  owned  or  operated  under  control  or  lease;  provided  that  nothing 
herein  contained  shall  be  construed  to  repeal  article  4257  of  the  Bevised  Civu 
Statutes,  prescribing  maximum  rates,  and  prohibiting  discriminations. 

See  note  9. 

Art.  4258J,  §  8.  Forwarding  and  delivery  of  goods.  Where  railroads 
within  this  state  receive  goods  for  transportation  into  their  warehouses  or 
depots,  they  shall  forward  Uiem  in  the  order  in  which  they  are  received :  the  first 
received  to  be  the  first  forwarded,  without  giving  the  preference  to  one  over 
another:  and  in  case  of  failure  to  do  so  they  shall  be  liable  for  all  loss  occur- 
ring while  the  goods  remain,  and  for  all  •damage  occasioned  or  in  any  wise 
resulting  from  delav ;  provided,  that  the  trip  or  voyage  shall  be  considered  as 
having  commenced  from  the  time  of  the  signing  of  bill  of  lading,  and  as 
having  ended  upon  the  arrival  of  freight  at  point  of  destination,  and  writ- 
ten notices  served  upon  the  consignee  that  it  is  ready  for  delivery  upon  pay- 
ment of  freight  and  charges.  It  is  further  provided,  that  should  the  consignee 
of  the  goods  fail  to  receive  them  promptlv  after  such  notice  is  served,  the 
liability  of  the  railroads  thereafter  shall  be  t&e  same  as  that  of  warehousemen. 

Art.  4258&,  §  9.  Passenger  fore  regulated.  The  passenger  fare  upon 
all  railroads  in  this  state  shall  be  three  cents  per  mile,  with  an  allowance  of 
baggage  to  each  passenger  not  to  exceed  one  nundred  pounds  in  weight;  pro- 
vided, nowever,  that  where  the  fare  is  paid  to  the  conductor,  the  rate  shall  be 
four  cents  per  mile,  except  from  stations  where  no  tickets  are  sold,  and  that 
the  minimum  charge  in  no  case  shall  be  less  than  twenty-five  cents;  and  pro- 
vided further,  that  when  the  passenger  fare  does  not  end  in  five  or  naught,  the 
nearest  sum  so  ending  shall  be  the  fare;  provided,  further,  that  in  no  case 
shall  children  under  ten  years  of  age  be  charged  a  higher  rate  of  fare  tiian 
two  cents  per  mile;  provided  further,  railroads  shall  be  required  to  keep  their 
ticket  ofiices  open  halt'  an  hoiir  prior  to  the  departure  of  trains,  and  upon  fail- 
ure to  do  so  ihey  shall  not  charge  more  than  three  cents  per  mile. 

Art.  4258i,  §  10.  Penalty  tor  discrimination  and  extortion.  That 
direct  and  prompt  remedies  may  be  had,  and  penalties  enforced  in  case  of 
violation  of  any  laws  herein  named,  it  is  made  the  special  duty  of  the  attorney- 
general,  whenever  information  is  tiled  with  him  by  the  state  engineer,  or  any 
other  person,  that  any  railroad  company  in  this  state  has  violated  any  provis- 
ions ot  the  laws  of  this  state,  providing  for  the  transportation  of  passengers  or 
freight,  or  is  unjustly  discriminating  in  its  charges  tor  transportation  against 
any  person  or  piace  in  this  state,  or  is  guilty  of  extortion  in  its  charges  for 
transportation  against  any  persons  or  piace  in  this  state,  or  is  guilty  of  extor- 
tion in  its  ciiarges  tor  transportation  ot  passengers  and  freight,  or  for  improper 
condition  ot  road-bed,  tracK,  bridges,  or  other  structures,  cars,  station-nouses 
or  piattorms,  to  give  ten  days^  notice  in  writing  to  said  corporation  of  said 
complaint,  and  alter  an  investigation  of  the  matter  he  shall  proceed  to  deter- 
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mine  whether  the  matters  complained  of  are  violations  of  the  law,  and  shall 
give  notice  to  said  company  of  his  decision  respecting  the  same,  and  if  any- 
such  violation  of  the  law  is  continued,  after  the  railroad  company  is  so  noti^ 
fied,  or  if  the  actual  damage  is  not  paid  to  the  party  aggrieved,  within  ten  days 
after  such  notification,  he  shall  cause  proceedings  to  he  instituted  a^inst  said 
railroad  company  or  companies,  to  recover  the  penalties  provideS  by  law ; 
provided,  that  nothing  herein  contained  shall  be  construed  to  prevent  any 
•citizen  of  this  state  from  bringing  suit  in  his  own  name  against  any  railroad 
or  transportation  company  for  discrimination  in  freighter  passenger  charges; 
provided  further,  that  the'  penalties  prescribed  by  law  for  any  overcharge  shall 
not  be  recoverable  unless  the  party  aggrieved  shall  give  notice  thereof  in 
writing,  to  the  railway  compan^,  or  to  the  agent  demanding  or  receiving  the 
same,  and  said  company  shall  fail  within  twenty  days  thereafter,  to  refund  to 
such  party  aggrieved,  the  amount  of  such  overcharge. 

8eepoit,  note  (9). 

(1)  The  penalty  for  an  overcharge  for  passenger  fare  prescribed  by  article  4358  is  repealed 
bjthe  actof  April  10,  1883.  Etter  v.  Mo.  P.  R.  R.  Co.  2  App.  C.  C.  §58;  G.,  O.  &  S.  F.  R.  R. 
Cio.  ▼.  Lott,  2  App.  C.  C.  §  68:  G.,  C.  &  S.  F.  R.  R.  O).  v.  Lamkin,  8  App.  C.  C.  ^  81. 

(2)  By  the  repeal  of  article  4258,  a  suit  pending  on  appeal  in  the  court  of  appeals  is  termi- 
nated, and  no  farther  proceedings  can  be  taken  to  enforce  the  penalty.  G.,  C.  &  S.  F.  R.  R. 
Co.  V.  Lott,  2  App.  C.  C.  §63. 

(8)  When  freight  is  transported  over  two  lines  of  road  under  the  same  management,  the 
charge  must  be  based  upon  the  entire  distance,  and  as  if  the  two  roads  constituted  a  single 
line.    Mo.  P.  R.  R.  Co.  v.  Kuthman,  2  Api>.  C.  C.  §  465. 

(4)  Judgment  was  recovered  jointly  against  two  railroads  for  the  forfeiture  under  article 
4258,  for  an  aUeged  violation  of  article  4257,  in  overcharging  upon  freight  shipped  over  the  two 
roads.  Held,  that  the  suit  was  properly  brought,  the  defendants  having  transacted  their  busi- 
ness, made  their  charges  and  received  their  pay  for  this  freight  through  one  common  agent. 
L  &  G.  N.  R.  R.  Co.  &  Mo.  P.  R.  R.  Co.  v..Pichard,  1  App.  C.  C.  §S  427-434. 

(5)  The  penalty  for  an  overcharge  cannot  be  recovered  when  freight  weighs  less  than  one 
hundred  pounds,  or  the  distance  is  less  than  one  hundred  miles.  Murray  v.  G.,  C.  &  S.  F.  R. 
R.  Co.  68  T.  407;  G.,  C.  &  S.  F.  R.  R.  Co.  v.  Lamkin,  3  App.  C.  C.  $5  80. 

(6)  To  maintain  an  action  to  recover  a  penalty  for  overcharge  of  the  rates  prescribed  by  arti- 
cle 4257,  it  must  be  shown  that  the  comfiany  received  and  demanded  more  tnan  fifty  cents  for 
one  hundred  pounds  for  one  hundred  miles.  Dwyer  v.  G.,  C.  &  S.  F.  R.  R.  Co.  8  App.  C  C. 
§79. 

(7)  Notice  of  an  overcharge  may  be  delivered  to  the  freight  a^ent,  although  he  may  not  be 
the  one  who  received  such  overcharge.    Mo.  P.  R.  R.  Co.  v.  Rams,  3  App.  C.  C.  §  66. 

(8)  An  expense  biU  delivered  by  the  railway  company  to  the  freighter  contained  the  foUow- 
in^  stipulation:  **  Claims  for  overcharge,  loss  or  damage,  must  invariably  be  accompanied  by 
original  bills  of  lading  and  expense  bill."  Held,  that  the  freighter  was  not  required  to  sur- 
jrender  his  biU  of  lading.    Mo.  P.  R.  R.  Co.  v.  Rains,  3  App.  C.  C.  §  68. 

(9)  Article  4258  is  not  repealed  by  the  act  of  April  10,  1883.  [Ante,  art  42586.]  The  only 
change  made  by  subsequent  legislation  is  that  the  party  must  give  notice  in  writing  to  the 
railway  company  of  the  overcharge  at  least  twenty  days  before  instituting  his  suit.  The  new 
remedy  given  by  the  act  of  April  10,  1883,  is  cumulative ;  the  words  "  discrimination  **  and 
*'  overcharge'*  are  synonymous,  and  the  party  may  avail  himself  either  of  the  new  or  the  old 
remedy  as  he  may  elect.  Mo.  P.  R.  R.  Co.  v.  Parkhurst,  3  App.  C.  C.  §  159;  Mo.  P.  R.  R.  Co. 
V.  Rains,  3  App.  C.  a  g  66;  Etter  v.  Mo.  P.  R.  R.  Co.  2  App.  C.  C.  § 58.  But  see  the  note  fol- 
lowing. 

There  may  be  an  overcharge  without  discrimination,  and  there  may  be  unlawful  discrimina- 
tion without  an  overcharge ;  that  is,  without  a  charge  higher  than  the  maximum  fixed  b^  law. 
The  law  giving  penalties  for  receiving  more  than  the  maximum  rates  for  the  transportation  of 
passengers  and  freights  in  force  prior  to  the  passage  of  the  act  of  April  10,  1883,  did  not  make 
(be  wilfulness  of  the  charge  a  fact  upon  which  the  right  to  recover  depended,  and  thus  oper- 
ated harshly.  Hie  i»t>viso  to  the  tenth  section  of  the  latter  act,  which  requires  notice  to  the 
railway  company  and  refusal  by  it  to  refund  the  sum  overcharged,  was  doubtless  inserted  for 
the  purpose  of  relieving  the  former  law  of  its  severity;  the  penalty  was  never  given  for  the 
mere  discrimination  in  charges.  Under  the  act  of  April  10,  1883,  the  discrimination  must  not 
only  be  one  unjust,  but  one  wilfully  made,  in  order  to  subject  the  railway  company  to  the 
penalty.  The  word  *'  wilful "  carries  the  idea,  when  used  in  connection  with  an  act  forbidden 
by  law,  that  the  act  must  be  done  knowingly  or  intentionally.  When  intention,  design  or 
knowledge  at  the  time  an  act  is  done  is  an  essential  element  to  liability  for  the  act,  to  require 
notice  subsequently  to  be  given  would  be  to  require  the  doing  of  a  useless  thing.  That  the 
law  intends  such  a  notice  can  never  be  presumed  in  the  absence  of  language  dearly  so  declar- 
ing. Notice  is  not  necessary  in  cases  of  unjust  discrimination  in  freight  charges,  and  the 
proviso  to  the  tenth  section  of  the  act  of  April  10,  1883,  has  application  only  in  cases  in  whicli 
charges  for  freight  or  passengers  in  excess  of  the  maximum  rates  fixed  by  law  have  been 
made.  Where  there  is  an  unjust  discrimination  in  freight  charges,  that  is,  where  one  person 
.is  charged  for  the  same  services  more  than  another,  notice  to  the  company  to  refund  is  not 
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neoesBary  before  an  action  to  recover  the  penalty  can  be  maintained.    Woodhouse  v.  R.  R  Co. 
67  T.  416. 

(10)  Under  the  act  of  May  6, 1882,  17  Leg.  8.  8.  p.  85  (ante.  Art.  4258a),  no  penalty  is  recov- 
erable  where  a  railroad  company  charges  a  greater  amount  for  transporting  freight  than  is 
spedfied  in  the  bill  of  lading.  Section  7  of  the  act  of  April  10.  1888,  specifically  prewribes 
the  instances  in  which  a  railroad  company  shall  become  amenable  to  the  penalty,  and  it  does 
not  inclade  the  one  of  charging  or  collecting  a  greater  sum  for  transporting  ft-eight  than  is 
specified  in  the  bill  of  ladine,  unless  such  charge  shall  also  be  in  excess  of  the  rate  fixed  by 
law.    Dwyer  v.  G.,  C.  &  8.  F.  R.  R.  Co.  8  App.  C.  C.  §  79. 

(11)  An  action  for  a  penalty  should  be  brought  within  two  years  after  the  cause  of  aotiaii 
accrued.    Davidson  v.  Mo.  P.  R.  R.  Co.  3  App.  C.  C.  g  178. 

(12)  But  one  penalty  can  be  recovered  for  all  violatioiiH  of  the  law  prior  to  the  institution  of 
the  suit     Gulled^e  v.  Mo.  P.  R  R.  Co.  8  App.  C.  C.  ^  168. 

(13)  A  ticket  agent  at  A.  station  authorized  plaintiff  to  pay  to  the  ticket  agent  at  B.  station 
on  the  same  road,  money  to  pay  for  an  emigrant  ticket  from  Alabama  to  A.  station,  and  on 
the  receipt  of  the  money  he  would  have  a  ticket  delivered  to  plaintiiTs  brother  in  Alabama. 
The  agent  at  B.  station  received  the  money,  giving  his  receipt  therefor,  and  afterwards  ab- 
hconded  without  delivering  the  money  to  the  a^ent  at  A.  station  or  the  company,  and  no  ticket 
was  purchased  for  the  party  in  Alabama.  Plamtiff  was  entitled  to  recover  the  money  so  paid, 
it  appearing  that  such  tickets  hati  been  furnished  under  the  same  circumstances  by  the  agents 
of  the  defendant  before.     H.  &  G.  N.  R.  R.  Co,  v.  Johnson,  1  App.  C.  C.  g  854. 

(14)  If  a  railway  company  fails  to  keep  its  ticket  office  o{)en  for  half  an  hour  previous  to 
the  de|)arture  tff  the  train,  it  can  in  no  case  rightfully  demand  fare  of  a  passenger  having  no 
ticket,  at  the  rate  of  more  than  three  cents  per  mile.  Mo.  P.  R.  R.  Co.  v.  AlcClanahan,  66  T. 
5;50.     See  post^  art. 

(15)  When,  through  the  carelessness  or  inattention  of  the  ticket  agent,  a  person  applying 
therefor  fails  to  get  a  ticket  in  time  to  take  passage  on  a  train  about  to  stop  at  the  station,  the 
company  is  responsible  for  the  damages  resulting  from  such  negligence.  H.  &  T.  C.  R.  R.  Co. 
V.  Rand,  1  App.  C.  C.  i<  255. 

(10)  When  a  passenger  notifies  the  servants  of  a  railway  company  of  his  wish  that  his  bag- 
gage go  with  him,  it  is  the  duty  of  the  company  to  take  charge  of  it.  The  company  is  liable  if 
the  passenger,  having  been  directed  by  a  servant  of  the  company  where  to  deposit  his  baggage, 
delivered  it  at  the  place  designated,  but  by  mistake  to  another  than  an  employee  of  the  com- 
pany.    I.  &  G.  N.  R.  R.  Co.  v.  Folliard.  66  T.  603. 

(17)  A  pei*son  holding  a  first-class  ticket  is  entitled  to  be  carried  in  cars  and  with  as  good  ac- 
commodations as  are  provide<l  for  other  persons  of  the  same  sex ;  when  these  are  denied,  the 
company  is  resi)on8ible  in  damages  for  any  actual  inconvenience  and  bodily  injury,  including 
both  mental  and  physical  pain,  and  for  injury  to  the  feelings.  T.  &  P.  R  R  Co.  v.  Johnson, 
2  App.  C.  C.  §  186. 

(18)  When  a  railroad  ticket  limits  the  time  within  which  it  must  be  used,  it  will  not  entitle 
the  owner  to  a  passage  after  the  expiration  of  that  time.  T.  &  P.  R.  R.  Co.  v.  McDonald, 
2  App.  C.  C.  §  163. 

(19)  A  passenger  who  has  no  valid  ticket,  and  who  fails  to  pay  his  fare,  is  a  trespass€»r,  and 
may  be  ejected  in  a  proper  manner.  He  must  be  ejected  in  such  a  manner  as  not  to  endan^r 
his  safety,  without  the  use  of  unnecessary  force  or  violence,  or  circumstances  of  insult  or  in- 
dignity in  the  manner  of  his  expulsion.  For  the  violation  of  these  rule«  the  company  would  be 
responsible  to  the  party  injured  in  damages.  T.  &  P.  R.  R.  Co.  v.  McDonald,  2  App.  C  C. 
§164. 

(20)  A  person  who  by  mistake  gets  on  a  passenger  train  other  than  one  on  which  he  intended 
to  take  passage,  is  a  passenger  upon  the  train  he  is  on,  and  the  relation  of  passenger  and  car- 
rier exists  between  him  and  the  company,  and  he  cannot  be  treated  as  a  trespasser.  L  &  G. 
N.  R.  R.  Co.  V.  GUbert,  64  T.  586. 

(21)  If  a  passenger,  through  the  faidt  of  servants  of  a  railway  company,  takes  the  wrong 
train,  it  is  the  duty  of  the  company  to  return  him  in  safety  to  the  place  where  the  mistake 
was  made,  or  leave  him  at  a  convenient  place  until  the  return  train  arrives.  If  the  passenger 
is  ejected  at  an  uncomfortable  and  unsafe  place  the  compan v  is  liable  in  damages  for  the 
bodily  and  mental  suffering  caused  thereby,  as  well  as  for  the  injuries  resulting  from  the  effort 
to  reach  a  place  of  comfort  and  safety.    L  &  Q.  N.  R.  R.  Co.  v.  Gilbert,  64  T.  586. 

(22)  A  passenger  on  a  railway  train  has  no  right  to  demand  that  he  be  put  off  at  a  point 
where  there  is  no  re^lar  station  unless  he  has  contracted  for  that  privilege  with  some  agent 
of  the  oompany  having  the  real  or  apparent  power  to  make  such  a  contract,  which  may  be  in- 
ferred from  a  frequent  exercise  of  such  power  by  an  agent  within  the  knowledge  of  the  prin- 
cipal.   Hull  V.  E.  L.  &  R.  R.  R.  R.  Co.  66  T.  619. 

(28)  A  railway  oonipany  sold  a  passenger  a  ticket  to  G. ;  the  train  did  not  stop  at  G.,  and  the 
passenger  was  put  off  at  W.  at  midnight.  Held,  the  company's  first  breach  of  dutv  was  ia 
selling  the  passenger  a  ticket  to  G.,  when  the  train  did  not  stop  at  that  place ;  after  finding  it 
impossible  to  put  the  passenger  off  at  G.  it  was  its  duty  to  leave  her  at  the  nearest  station 
where  she  could  obtain  comfortable  accommodations,  and  from  which  she  conld  travel  with 
the  least  delay  to  G. ;  this  having  been  done,  it  was  the  passenger's  duty  to  use  ordinary  car& 
to  prevent  injuries  to  herself  greater  than  the  situation  demanded.  T.  &  P.  R.  R.  Co.  v.  Cole. 
66  T.  562. 

(24)  A  common  carrier  of  passengers  cannot  by  contract  exempt  itself  from  responsibihty  or 
even  limit  its  liability  for  injuries  to  a  passenger  resulting  from  the  negligence  of  itself  or  its 
employees  or  agents  in  the  scope  of  their  employment ;  and  this  is  so  with  reference  as  well  to 
passengers  traveling  free  of  charge  as  to  those  paying  full  fare.  The  liability  of  the  carrier  of 
passengers  does  not  depend  on  the  fact  that  compensation  for  the  passenger  has  been  paid  to 
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it»  but  the  same  degree  is  incumbent  on  the  carrier  in  the  case  of  a  passenger  traveling  on  a 
free  pass,  as  in  the  case  of  one  paying  full  fare.  The  negligence  of  an  agent  of  whatsoever 
grade,  as  to  matters  within  the  scope  of  his  employment,  with  reference  to  passengers,  is  the 
negligence  of  the  corporation  itself.  G.,  C.  &  8.  f*.  R.  R.  Co.  v.  McGown,  65  T.  6^;  H.  &  T. 
C.  R.  R.  Ckx  V.  Hampton,  64  T.  427. 

(25)  It  is  the  right  of  a  railroad  companv  to  exclude  or  eject  from  its  cars  any  person  refus- 
ing to  comply  with  a  reasonable  rule  within  his  knowledge*  and  to  use  whatever  force  was 
reasonably  necessary  to  accomplish  that  end.  L  &  G.  N.  R.  R.  Co.  v.  Leak,  64  T.  654.  The 
-rule  requiring  a  passenger  to  exhibit  his  ticket  before  entering  the  car,  or  when  in  it,  is  a  rea- 
sonable one.    L  &  G.  N.  R.  R.  Co.  V.  Goldstein,  2  App.  C.  C.  1  274 

(26)  The  duty  of  protection  which  the  carrier  owes  to  the  passenger  includes  a  responsibility 
for  the  unlawful  acts  of  fellow  passengers,  when  by  the  e^^ercise  of  the  highest  degree  of  care 
these  acts  might  have  been  foreseen  and  prevented.  T.  &  P.  R.  R.  do.  v.  Johnson,  2  App.  C. 
C.  §  188. 

(27)  A  passenger  in  attempting  to  get  on  or  off  a  train  in  rapid  motion  is  guilty  of  contribu- 
tory negligence,  and  cannot  recover  damages  for  injuries  sustained  thereby.  L  &  G.  N.  R.  R. 
CkK  ▼.  Gknrman,  2  App.  CC.%  776. 

(28)  By  the  act  of  April  18,  1879,  16  Leg.  p.  108,  railroad  trains  were  required  to  stop  at  the 
€tate  boundaiy  Unea  for  thirty  miniites.  This  act  was  repealed  by  the  act  of  March  80, 1887. 
^  Leg.  p.  70. 
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CH.  11.— COLLECTION  OF  DEBTS  FROM  RAILROAD  CORPORA- 

TIONS. 


Abt. 

4259.  Property  of  company  subject  to  execu- 

tion. 
i250a,  §  1.  Employees  entitled  to  notice  of  re- 
duction of  wages. 
§  2.  Form  and  manner  of  notice. 
S  8.  Penalty  for  evasion. 
426M>.  ISmployees  may  demand  prompt  pay- 
ment of  wages. 

4260.  Road,  etc.,  liable.to  be  sold  for  debts. 


Art. 
4261. 


4268. 

4264. 

4265. 
4266. 


Sale  under  deed  of  trust,  when  and 
where  made. 

Judgment,  execution,  levy,  advertise- 
ment and  sale. 

Unpaid  stock  subscriptions  of  stock- 
holders of  sold-out  companies. 

After  sale,  old  directors  to  be  trustees,, 
etc. 

Suits  not  to  abate. 

This  tide  not  to  apply. 


Abt.  4259.  Property  of  oompany  subject  to  execution.  The  roUing^ 
stock  and  all  other  movable  property  belonging  to  any  railroad  oompany  or 
corporation  shall  be  considered  personal  property,  and  its  real  and  personal 
property  or  any  part  thereof,  shall  be  liable  to  execution  and  sale  in  the  same 
manner  fus  the  property  of  individuals,  and  no  such  property  shall  be  exempt 
from  execution  and  sale.    [Const.  Art.  10,  §  4.] 

Abt.  4259a,  §  1.  Employees  entitled  to  notice  of  reduction  of 
wages.  All  persons  in  the  employment  of  any  railwav  company  shall  be  en- 
titled to  receive  thirty  days'  notice  from  said  company  before  their  wages  can 
be  reduced  by  such  company,  and  in  all  cases  of  reduction  the  employee  shall 
be  entitled  to  receive  from  such  compan^r  wa^  at  his  contract  price  for  the 
full  term  of  thirty  da^s  after  such  notice  is  given,  to  be  recovered  in  any 
court  of  competent  jurisdiction.     [Act  March  14,  July  4, 1887;  20  Leg.  p.  20!] 

Abi.  4259a,  §  2.  Form  and  manner  of  notice.  The  notice  referred  to* 
in  this  act  is  declared  to  mean  thirty  full  days  immediately  prior  to  the  day 
upon  which  such  reduction  is  to  take  effect,  and  may  be  given  by  posting 
written  or  printed  handbills,  specifying  the  parties  whose  wages  are  to  be  re- 
duced and  the  amount  of  such  reduction,  in  at  least  three  conspicuous  places 
in  or  about  each  shop,  section  house,  station,  depot,  train,  or  other  places- 
where  said  employees  are  at  work :  Provided^  such  employee  shall  within 
fifteen  days  from  the  date  of  such  notice  inform  such  railway  company,  bv 
posting  like  notices  as  given  bv  such  railway  company,  whether  he  will  or  will 
not  accept  such  reduction,  and  if  no  such  information  is  given  such  company 
by  such  employee,  then  such  employee  shall  forfeit  his  right  to  such  notice, 
and  such  reauction  shall  take  effect  from  the  date  of  such  notice  instead  of  at 
the  expiration  of  the  thirty  days. 

Abt.  4259a,  §  3.  Penalty  for  OTasion.  Any  railway  company  violating 
or  evading  any  of  the  provisions  of  this  act  shall  pay  to  each  employee  ar> 
fected  thereby  one  month's  ej^tra  wages,  to  be  recovered  by  such  employee  ia 
any  court  of  competent  jurisdiction. 

Abt.  4259&.  Employees  may  demand  prompt  payment  of  wages. 
Whenever  any  railroad  company  shall  discharge  any  employee,  or  whenever 
the  time  of  service  of  any  employee  of  a  railroad  company  shall  expire,  or 
whenever  any  railroad  company  shall  be  due  and  owing  any  employee,  such 
railroad  company,  upon  such  discharge,  or  upon  the  termination  of  the  term 
of  such  service,  or  upon  the  maturity  of  such  indebtedness,  shall,  within  fifteen 
days  after  demand  tnerefor  upon  the  nearest  station  agent  of  said  railroad 
company,  pay  to  such  employee  the  full  amount  due  and  owing  him;  and  in 
case  said  railroad  company  fails  or  refuses  to  pay  such  employee,  then  it  shall 
be  liable  and  pay  to  such  employee  twenty  per  cent,  on  the  amount  due  him, 
^damages,  in  ad(}ition  to  the  amount  so  due,  in  no  case  the  damages  to  be 
less  than  five  nor  more  than  one  hundred  dollars.  [Act  March  30,  July  4,. 
1887;  20  Leg.  p.  72.] 

Art.  4260.  Road,  etc.,  liable  to  be  sold  for  debts.  In  case  of  the  sale 
qi  the  entire  road-bed,  track,  franchise  and  chartered  right  of  a  railroad  com- 
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pany,  whether  by  virtue  of  an  execution,  order  of  sale,  deed  of  trust  or  any 
other  power,  the  purchaser  or  purchasers  at  such  sale  and  their  associates,  shall 
be  entitled  to  have  and  exercise  all  the  powers,  privileges  and  franchises 
granted  to  said  company  by  its  charter,  or  by  virtue  of  the  general  laws ;  and 
the  said  purchaser  or  purchasers  and  their  associates  shall  be  deemed  and 
ti^en  to  oe  the  true  owners  of  said  charter  and  corporators  under  the  same, 
and  vested  witJi  all  the  powers,  rights,  privileges  and  benefits  thereof,  in  the 
same  manner  and  to  the  same  extent  as  if  they  were  the  original  corporators 
of  said  company;  and  shall  have  power  to  construct,  complete,  equip  and  work 
the  road  upon  the  same  terms  ana  under  the  same  conditions  and  restrictions 
as  are  imposed  by  their  charter  and  the  general  laws.  [Act  Dec  19, 1857;  7 
Leg.  p.  26;  P.  D,  4912.] 

(1)  The  purdhasero  of  a  railioad  do  not  thereby  become  responsible  for  its  debts.  H.  ft  T.  G. 
a  R.  Ga  V.  Shirley.MT.  125. 

Abt.  4261.  Sale  under  deed  of  trust,  when  and  where  made. 
Whenever  a  sale  of  the  road-bed,  track,  franchise  and  chartered  rights  and 
privileges  of  any  railroad  company  is  made  bv  virtue  of  any  deed  of  trust  or 
power,  the  same  shall  be  made  at  the  time  and  place  mentioned  in  the  deed  of 
trust  or  power,  and  in  accordance  with  the  provisions  of  the  same  as  to  notice, 
and  in  other  respects;  and  if  the  same  be  not  specified,  such  sale  shall  be  made 
as  hereinafter  provided  for  sales  under  execution  or  order  of  sale.  [Act  Dec. 
19, 1857;  7  Leg.  p.  25;  P.  D.  4913.] 

Am.  4262.  Judgment,  execution,  levy  and  sale.  Whenever  judg- 
ment is  rendered  against  any  railroad  company  execution  shall  issue  thereon, 
and  be  levied  and  collected  as  in  other  civil  causes,  except  that  when  the  road- 
bed, track,  franchise  and  chartered  powers  and  privile^  of  said  railroad  com- 
pany is  levied  upon,  the  levy  and  sale  must  take  place  m  the  countv  where  the 
princi{>al  office  of  such  company  is  situated,  and  the  entire  road-bed,  track, 
franchise  and  chartered  powers  and  {)rivileges  of  such  company  shall  be  levied 
upon  and  sold«  The  provisions  of  this  article  shall  be  observed  so  far  as  they 
are  applicable  in  all  cases  where,  by  any  decree  of  a  competent  court,  a  sale  of 
the  road-bed,  track,  franchise  and  chartered  powers  and  privileges  of  any  rail- 
road company  is  directed  to  be  made.  [Act  Dec.  19,  1857;  7  Leg.  p.  25; 
P.  D.  4914.] 

Am.  4263.  Unpaid  stock  subscriptions  of  stockholders.  The  sale 
of  the  road-bed,  track,  franchise  and  chartered  rights,  as  hereinbefore  pro- 
vided, shall  not  be  held  to  pass  or  convey  to  the  purchaser  any  right  or  claim 
to  recover  from  the  former  stockholders  of  said  company  any  sums  which  may 
remain  due  upon  their  subscriptions  of  stock,  but  the  said  stockholders  shall 
continue  liable  to  pay  the  same  in  discharge  and  liquidation  of  the  debts  due 
by  the  sold-out  company,  as  hereinafter  provided.  [Act  Dec.  19, 1857;  7  Leg. 
p.  26;  P.  D,  4915.] 

Avr.  4264.  After  sale  Old  directors  to  be  trustees.  Whenever  a  sale 
of  the  road-bed,  track,  franchise  and  chartered  powers  and  privileges  is  made 
as  hereinbefore  provided  (unless  other  persons  shall  be  appomted  by  the  legis- 
lature, or  by  some  court  of  competent  authority),  the  directors  or  managers 
of  the  sold-out  company  at  the  time  of  the  sale,  by  whatever  name  they  may 
be  known  in  law,  shall  be  the  trustees  of  the  creditors  and  stockholders  of  the 
sold-out  company,  and  shall  have  full  powers  to  settle  the  affairs  of  the  sold- 
out  company,  collect  and  pay  the  outstanding  debts,  and  divide  among  the 
stockholders  the  money  and  other  property  that  shall  remain  after  the  pay- 
ment of  the  debts  and  necessary  expenses;  and  the  persons  90  constituted 
trustees,  shall  have  authority  to  sue  by  the  name  of  the  trustees  of  such  sold- 
out  company,  and  may  be  sued  as  such,  and  shall  be  jointly  and  severall}^ 
responsible  to  the  creditors  and  stockholders  of  such  company,  to  the  extent 
of  its  property  and  effects  that  shall  come  to  their  hands.  [Act  Dec.  19, 1857; 
7Leg.  p.  25;  P.  1>.  4916.J 
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Art.  4265.  StlitS  not  to  abate,  l^o  suit  pending  for  or  against  any  rail- 
road company  at  the  time  that  the  sale  may  be  made  of  its  road-bed,  track, 
franchise  and  chartered  privileges  shall  abate,  but  the  same  shall  be  continued 
in  the  name  of  the  trustees  or  the  sold-out  company  [Act  Dec.  19, 1857;  7 
Leg.  p.  25;  P.  D.  4916.] 

Art.  4266.  Tbis  title  not  to  apply  to  state  loans,  etc.  The  provis- 
ions of  this  title  shall  not  apply  to  any  debt,  execution  or  deed  of  trust  held 
by  the  state  against  any  railroad  company,  because  of  any  loan  made  by  the 
state  to  any  company  under  the  provisions  of  the  act  to  provide  for  the  in- 
vestment of  the  special  school  fund,  or  any  other  law  which  authorizes  the 
loan  of  money  to  railroad  companies ;  nor  shall  any  creditor  of  any  railroad 
company  be  allowed  to  make  the  state  a  party  to  any  suit  brought  for  the 
enforcement  of  any  debt,  mortgage,  or  deea  of  trust  or  lien  on  any  railroad, 
or  permitted  to  require  the  state  to  foreclose  any  lien  which  it  may  have  upon 
any  road,  but  the  lien  of  the  state  and  its  right  to  enforce  the  same  shall  con- 
tinue as  if  this  title  had  never  been  passed,  and  as  if  no  sale  had  been  made 
under  the  provisions  of  the  same.  [Act  Dec.  19,  1857;  7  Leg.  p.  25;  R  D. 
4917.] 
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4267-4275. 


CH.  12.— LANDS  OF  RAILROAD  CORPORATIONS. 


AST. 

4307.    State  grant  of  sixteen  sections  for  every 

mile  completed  [repealed]. 
4267a.  Land  grants  repealed. 

4268.  Roads  of  less  than  three  feet  gauge  not 

entitled  I  repealed]. 

4269.  Prismoidal  roads  entitled  to  eight  sec- 

tions [repealed], 

4270.  This  chapter  shall  not  be  construed, 

how. 

4271.  Governor  shall  appoint  engineer  to  ex- 

amine road,  etc. 


Abt. 
4272. 
4278. 

4274.* 

4275. 
4276. 


4277. 


Report  of  engineer  must  show,  what 
Duty  of  commissioner  of  land-office  to 

issue  certificates,  when. 
Owner  of  certificate  may  apply  to  have 

land  surveyed. 
How  the  survey  shall  be  made. 
Map  and  field- notes  to  be  returned  and 

duty  of  commissioner  to  issue  patents, 

etc. 
Lands  acquired  under  this  chapter  shall 

be  alienated  within  what  time. 


Art.  4267.  State  grant  of  sixteen  seetions  per  mile.  Any  raib-oad  corporation  heretofore 
chartered,  or  which  may  be  hereafter  organized  under  the  general  laws,  shall,  upon  the  com- 
pletion of  a  section  of  ten  miles  or  more  of  its  road,  be  entitled  to  receive,  and  there  is  hereby 
granted  to  every  such  railroad  sixteen  sections  of  land  for  every  mile  of  its  road  so  completed 
and  put  in  good  running  order.    [Act  Aug.  16,  1876 ;  15  Leg.  p.  153.] 

Art.  4267a.  Land  grants  repealed.  All  laws  or  parts  of  laws  now  in 
force  granting  lands  or  land  certificates  to  any  person,  firm,  corporation  or 
company  for  the  constriu5tion  of  railroads,  canals  and  ditches  are  hereby  re- 
pealed.    [Act  April  22,  1882;  17  Leg.  S.  S.  p.  3.] 

Abt.  4268.  Boads  of  less  than  three  feet  gauge.  No  company  whose  road  is  of*  less  than 
three  feet  gauge  shaU  be  entitled  to  receive  any  grant  of  kinds  under  the  preceding  article. 
(Act  Aug.  16,  1876;  15  Leg.  p.  158.] 

Abt.  4269.  Prismoidal  roads.  Companies  constructing  railroads  on  the  prismoidal  plan 
shaU  be  entitled  to  receive  from  the  state  eight  sections  of  land  to  the  mile,  on  the  same  terms 
as  other  roads.    [Act  Aug.  16,  1876;  15  Leg.  p.  158.] 

Abt.  4270.  This  chapter  shall  not  be  construed,  how.  This  chapter 
shall  not  be  construed  to  renew  or  continue  any  right  to  any  company  which 
has  failed  or  may  fail  to  comply  with  the  terms  of  its  charter,  witn  reference 
to  the  completion  of  portions  of  its  road  in  stated  times;  nor  so  as  to  grant 
the  aid  herein  provided  for  to  any  railroad  that  has  already  received  or  is 
otherwise  entitled  to  receive  aid  from  the  state  to  the  amount  of  sixteen  sec- 
tions of  land  to  the  mile.     [Act  Aug.  16,  1876;  15  Leg.  p.  153.] 

Art.  4271.  Engineer  to  examine  road,  etc.  Any  railroad  company  having  completed 
ai^  put  in  good  running  order  a  section  of  ten  mUes  or  more  of  its  road  may  give  notice  of  the 
ssftne  to  the  governor,  whose  duty  it  shaU  be  to  appoint  some  skilful  engineer,  if  there  be  no 
state  engineer,  to  examine  said  completed  road,  and  report  in  writing  and  under  oath  to  the 
^▼emor  the  result  of  such  examination.    [Act  Aug.  16,  1876;  15  L^.  p.  158J 

Abt.  4272.  Report  of  engineer.  It  must  appear  from  said  report  —  1.  That  said  road  is 
subetantiaUy  buUc.  2.  That  it  is  f uUy  equippea  for  the  transportation  of  both  passengers  and 
freight.  8.  That  the  same  is  operated  oy  steam  or  other  mechanical  power.  4.  That  it  is 
icx>nstructed  of  iron  rails  not  less  than  thirty  pounds  to  the  lineal  yard.  5.  If  it  be  a  prismoidal 
road,  that  the  rails  weigh  not  less  than  twenty-two  pounds  to  the  lineal  ^ard.  6.  The  length  of 
such  completed  road;  and  7.  That  the  same  has  been  constructed  m  accordance  with  its 
charter,  or  with  the  general  laws  under  which  it  may  be  constructed,  or  with  the  general  lawB 
in  force  regulating  railroads.    [Act  Aue.  16,  1876 ;  15  Leg.  p.  158.] 

Abt.  4278.  Certifteates  to  issue,  wnen.  The  report  mentioned  in  the  preceding  article 
ahaU  be  made  to  the  governor,  and  thereupon,  if  the  governor  be  f  uUy  satisfied  that  the  same 
is  correct  and  true,  he  may  certify  the  fact  to  the  commissioner  of  the  ^neral  land-office,  stat- 
ing in  such  certificate  the  number  of  sections  of  land  to  which  said  railroad  company  is 
entitled,  and  said  commissioner  shaJl  file  said  certificate  in  his  office,  and  proceed  to  issue  cer- 
tiflftft^aw  to  said  company  for  the  number  of  sections  of  land  to  which  they  are  entitled. 

Am.  4274.  Owner  of  oertifloate  may  apply  to  have  land  surveyed. 
When  said  certificates  have  been  issued,  the  company  to  whom  issued,  or  its 
assignees,  may  apply  to  the  surveyor  of  any  land  district  to  survey  such  lands 
out  of  any  unappropriated  public  land  in  his  district.  [Act  Aug.  16,  1876;  15 
L^.  p.  153.] 

Art.  4275.  How  the  survey  shall  be '  made.  Said  surveys  shall  be 
made  in  alternate  sections  or  half  sections,  as  nearly  square  as  practicable,  one 
of  such  sui'veys  for  the  company  and  -one  for  the  'state  for  the  benefit  of  the 
public  school  fund.    [Act  Aug.  16,  1876;  15  Leg.  p.  153.] 
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Abt.  4276.    Field-notefi  to  be  returned  and  patents  issued.    A  map 

of  all  such  surveys  shall  be  returned  with  the  field-notes  thereof  to  the  gen- 
eral land-oflSce,  wnen  the  commissioner  of  the  general  land*office  shall  number 
contiguous  sorveys  with  even  and  odd  numbers,  and  shall  issue  to  the  com- 
pany patents  for  the  odd  surveys.     [Act  Aug.  16,  1876;  15  Leg.  p.  153.] 

Abt.  4277.  Alienated  within  what  time.  All  lands  acquired  by  rail- 
road companies,  under  the  provisions  of  this  chapter  or  any  general  laws, 
shall  be  alienated  by  said  companies,  one-half  in  six  years  and  one-half  in  twelve 
years  from  the  issuance  of  patents  to  the  same,  and  ail  lands  so  acquired  bj 
railroad  companies,  and  not  alienated  as  herein  required,  shall  be  forfeited  U> 
the  state  ana  become  a  part  of  the  public  domain  and  liable  to  location  and 
survey  as  other  unappropriated  lands.    [Act  Aug.  16, 1876;  15  Leg.  p.  153.] 

458 


Digitized  by 


GoogI( 


T.  84,  Ch.  13.]  BAILROAD8  —  FOBFEITDBE  OF  OHAETEB.  4278-4280^ 

CH.  13.— FOKFEITURE  OF  CHARTER 


Art. 

4279.  Same  as  to  branch  lines. 

4280.  Neglect  to  make  annual  report. 


Abt. 

4278.    Forfeiture  npon  failure   to  construct 

road,  etc. 
4278a.  Time  for  constructing  road  extended. 

Art.  4278.  Forfeiture  upon  failure  to  construct  road.  If  any  rail- 
way  corporation,  organized  under  this  aot,  shall  not,  within  two  years  after 
its  articles  of  association  shall  be  filed  and  recorded  as  provided  in  the  second 
section  of  this  act,  begin  the  construction  of  its  road  and  construct,  equip  and 
pot  in  good  running  order  at  least  ten  miles  of  its  proposed  road ;  and  if  any 
such  railroad  corporation,  after  the  first  two  years,  shall  fail  to  construct, 
equip  and  put  in  good  running  order  at  least  twenty  additional  miles  of  its- 
road^  each  and  every  succeeding  year,  until  the  entire  completion  of  its  line, 
such  corporation  shall,  in  either  of  such  cases,  forfeit  its  corporate  existence,. 
and  its  powers  shall  cease  as  far  as  relates  to  that  portion  of  said  road  then 
unfinished,  and  shall  be  incapable  of  resumption  by  any  subsequent  act  of  in- 
corporation; provided^  that  any  railroad  company  lieretofore  organized  under 
the  act  to  which  this  is  an  amendment,  which  shall,  previous  to  the  takini^ 
effect  of  this  amendment,  have  graded  as  much  as  ten  miles  of  its  road-bed^^ 
sbaU  have  an  additional  time  of  twelve  months  from  the  day  of  the  passage- 
of  this  amended  act  to  construct,  equip  and  put  in  good  running  order  at- 
least  ten  miles  of  its  proposed  road,  as  required  in  the  section  herein  amended ;. 
and  any  such  company  may  then  and  thereafter  proceed  to  construct  twenty 
miles  of  its  proposed  road  each  and  every  succeeaing  year  after  the  lapse  of 
the  additional  period  of  twelve  months  hereby  given,  and  shall  not,  in  sucn  case, 
forfeit  its  corporate  existence  or  any  of  the  powers  or  privileges  conferred  by 
said  act  or  any  other  law  of  this  state.     [Act  July  14, 1879 ;  16  Leg.  8.  S.  p.  47.*]^ 

%  2.  Article  4278  of  chapter  13  of  the  Kevised  Statutes  be  and  the  same  is- 
hereby  repealed,  in  so  far  as  it  conflicts  with  the  provisions  of  this  act. 

(1)  TOe  title  and  enacting  clause  of  the  act  of-  July  14, 1879,  supra,  read  as  follows: 

CuAFmK  LL~  An  act  to  amend  *'  An  act  to  provide  for  the  incorporation  of  associations- 
that  may  be  organized  for  the  purpose  of  constructing  railways,  maintaining  and  operating 
the  same,  for  |)rescribing  and  definmg  the  duties  and  hmiting  the  powers  of  such  corporations- 
when  so  organized,**  approved  August  15, 1870. 

Jl.  Be  it  enacted  by  the  legislature  of  the  state  of  Texas,  That  section  thirty-one  of  '*  An 
to  provide  for  the  incorporation  of  associations  that  may  be  organized  for  the  purpose  of 
ooostructing  railways,  maintaining  and  operating  the  same,  for  prescribing  and  defining  the- 
duties  and  Umiting  the  powers  of  such  corporations  when  so  organized,"  ai^roved  August  15, 
1870,  be  so  amended  as  to  read  as  follows. 

Article  4278  is  as  follows:  If  any  railway  corporation  organized  under  this  titie  shaU  not, 
within  two  years  after  its  articles  of  association  have  been  filed  and  recorded  as  provided  by 
this  titie,  b^^  the  construction  of  its  road,  and  construct,  equip  and  put  in  good  running. 
ofdv  at  least  ten  miles  of  its  proposed  road,  and  if  any  such  railroad  corporation,  after  the  first 
two  years  from  the  date  of  its  organization,  shaU  fail  to  construct,  equip  and  put  in  good  run- 
ning order  at  least  twenty  additional  miles  of  its  road  each  and  every  succeeding  year  until 
the  entire  completion  of  its  line,  such  corporation  shall,  in  either  such  cases,  forfeit  its  corpo- 
rate existence,  and  its  powers  shall  cease  as  far  as  it  relates  to  that  portion  of  said  road  then 
unfinished,  and  shaU  be  inci^^Mible  of  resumption  by  any  subsequent  act  of  incorporation. 

Abt.  4278a.  Time  for  construction  eztendedL  All  limitations  as  to- 
the  time  within  which  any  part  of  any  railroad  shall  be  constructed,  contained 
in  articles  605  and  4278  of  the  Eevised  Statutes,  dhall  be  suspended  until  Jan- 
uary 1,  1887,  and  the  period  of  time  within  which  any  part  of  any  road  shall 
be  constructed,  equipped  and  put  inrunning  order  shall  begin  to  run  from  said 
date.     [Act  March  27,  June  30,  1886;  19  Leg.  p.  54.J 

An.  4279.  Same  as  to  branch  lines.  The  preceding  article  shall  apply 
as  well  to  branch  lines  as  to  main  lines  of  railroad.  [Act  Aug.  15,  1876:  15- 
Leg.  p.  143.] 

Art.  4280.  Neglect  to  make  annual  report.  Any  railroad  corpora- 
tion which  shall  neglect  to  make  the  annual  report  to  the  comptroller  required 
by  this  title,  and  which  has  been  notified  by  the  comptroller  of  such  failure,, 
and  shall  still  neglect  to  make  such  report,  within  three  months  after  such 
notice,  shall  forfeit  its  charter.     [Act  Feb.  7,  1854;  5  Leg.  p.  55;  P.  D.  4902. J 
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INDEX. 


AMENDMENT,  how  made,  4109. 
of  articles  of  incorporation  permitted,  4106. 
shall  take  effect,  when,  4110. 
shall  not  release  corporation  from  obliga- 
tions, 4112. 
allowed  for  change  of  terminus,  4112a. 
branch  line  may  be  established  by.  4118. 
shall  be  completed,  etc.,  when,  4114. 
ARTICLES  OF  INCORPORATION.    See  In- 
corporation, 
shall  contain  what,  4101. 
be  submitted  to  attoruey-general,  4102. 
be  filed  in  office  of  secreWy  of  state,  4108. 
corporation  dates  from  filing  of,  4104,  4105. 
amendment  of,  4108. 
how  made,  4109. 
shaH  take  effect,  when,  4110. 
shall  not  release  compr.ny  from  obliga- 
tions incurred,  4111,  4112. 
allowed  to  change  terminus,  when,  4112a. 
branch  line  may  be  established  by,  4118. 
shall  be  completed,  etc.,  when,  4114. 
ATTORNEY-GENERAL    shaU    bring     suits 
against  railway  corporations,  when,  4115a, 

BADGE  shall  be  worn  by  every  railroad  of- 
ficer, 4229. 
BAGGAGE  shall  be  checked,  4230. 

shall  be  carried  without  additional  charge, 

when,  42586,  §  9. 
when  deposited  at  usual  place,  company  re- 
sponsible, 42586  (16).  ^ 
care  of  by  sleeping-car  company,  4280  (1). 
BOARD  OF  DmBCrORS.    See  Directors. 
BOOKS,  kept  where  and  how,  4115a. 
shall  be  open  to  inspection  of  stockholder, 

etc.,  4115a,  §  4. 
may  be  examined  by  the  leg^islature,  4115a, 

§6. 
BRANCH  UNE  shall  be  completed  when, 
etc.,  4114. 
of  a  railway,  may  be  established  by  amend- 
ment of  charter,  4118. 
BY-LAWS  may  be  enacted  by  railroad  cor- 
poration, 4185. 
shall  prescribe  manner  and  time  of  electing 

directors,  etc.,  4187. 
stockholders  entitled  to  one  vote,  4186. 
may  vote  in  person  or  by  written  proxy, 
4186. 
enacted,  altered,  etc.,  when  and  how,  4187. 
•CALVES,  double-decked  cars  to  be  f  umishekl 
for  shipment  of,  42276. 
rates  of  freight  on,  42276,  §  8. 
CARS. 

famished  shipper  on  application,  4227a. 
requisites  ox  application  for,  4227a,  g  2. 
penalty  tor  failure  to  furnish,  4227a,  g  8. 
deposit  of  freight  charge,  made  when, 

iSSna,  g  4. 
freight  delivered  and  unloaded,  4227a,  §  5. 
burden  of  proof  on  failure  to    furnish, 
4227a,  S  6. 
doable-decked  cars  shall  be  furnished  when, 
42276. 
rates  of  freight  on,  42276,  g  2. 
shall  be  provided  for  freighters  at  switchee, 
4289. 
CATTLE-GUARDS  shall    be   placed  where, 
4240,4241. 
charactw  of,  42^. 

may  be  constructed  and  kept  in  repair  by 
owner  of  land  at  cost  of  company,  4248. 
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CATTLE-GUARDS — continued, 
h'ability  of  com|>any  for  neglect  to  pUoe  and 
keep  in  repair,  4244. 
for  negligence  of  independent  contraotAr, 

4244(1). 
for  damages  to  crops,  4244  (2). 
measure  of  damages,  4244  (8). 
owner  of  land  not  bound  to  keep  in  order, 
4244  (4). 
CHARTER.    See  Articles  of  Incorporation: 
Amendment;  Incorporation  of  RaHroad 
Companies, 
forfeiture  of,  on  failure  to  construct  road, 
4278. 
time  for  construction  extended,  4278a. 
applies  to  branch  lines,  4279. 
forfeited  for  neglect  to  make  annual  report, 
4380. 
CONDUCTOR  shall  wear  a  badge,  4229. 
without  a  badge  caimot  exercise  powers  of 
his  office,  4229. 
CONNECTING  LINES  defined,  4252. 
shall  receive,  transport  and  deliver  freight 

and  passengers,  4251. 
discrimination  by,  prohibited,  4252. 
terms  and  conditions  as  to  charges,  4258. 
exchanging  business,  trustees,  4254. 
penalty  for  refusal  to  interchange  business, 
4255. 
CONSOUDATION. 
of  parallel  or  competing  lines  prohibited, 
4246. 
officers  violating  the  law  guilty  of  an  of- 

feqse,  4246,  §  2. 
"corporation'*^ defined,  4246,  §  8. 
prosecution  commenced,  where,  4246,  §  4. 
by  private  or  judicial  sale,  etc.,  prohibited, 

when,  4247. 
duty  of    attorney-general  *  to   investigate, 
4247a. 
shall  institute  proceedings  by  quo  war- 
ranto, when,  4247a,  g  2. 
appropriation  to  procure  evidence,  etc, 

fe4fa,  g  8. 
decree  entered,  when  and  how,  4247,  §  4. 
when  authorized  bv  law,  liability  of  new 
corporation,  4247a  (1). 
cannot  be  effected  by  lease,  4247a  (2,  S). 
may  be  effected  by  purchase,  4247a  (4). 
liabilities  enforced,  how,  4247a  (5^ 
judicial  knbwledge  of,  as  to  certam  rotda, 

4247a  (6). 
legal  results  of,  4247a  (7). 
COUNTY  SEAT,  railroad  shaU  pass  through, 

when,  4228. 
CULVERTS  shall  be  construoted  whan  neo- 
eesary,  4171. 
tor  failure  to  construct,  road  responsible  for 

damages,  4171  (1). 
when  flow  of  water  is  diverted,  may  be  pre- 
vented by  injunction.  4171  (2). 
not  necessary  where  there  are  no  natural 
channels,  4171  (8). 
DAMAOEa 
recoverable  for  obstructing  a  street,  to  the 
injury  of  an  abutting  lot,  4170  (1). 
suit  for,  can  be  brought  in  ooun^  cooft, 
4170  (2). 
recoverable  for  not  establishing  crosshigi  of 

fenced  right  of  way,  4170,  §  7.» 
for  not  keeping  crossings  of  public  rosdi  in 
order,  4im 
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DAMAGES — continued, 
recoverable  for   failure  to   construct   cul- 
verts, etc.,  4171  (1).      # 
failing  to  guard  against  overflows,  4171 

(4-9). 
for  causing  stagnant  water,  4171  (10). 
measure  of,  for  casual  injuries  to  land,  4171 
(11). 
for  permanent  injury  to  land,  4171  (13). 
measure  of,  for  breach  of  contract  for 
transportation  of  excursionists,  4226  (8). 
for  carrying  passenger  beyond  destination, 

4226  (4). 
recoverable  for  failure  of  company  to  fur- 
nish switch  cars,  4289. 
for  failure  to  erect  and  keep  in  repair  cat- 
tle-guards, 4244  and  notes. 
DEBTS,  property  of  company  subject  to  exe- 
cution for,  4259. 
contract    for,   with    employee,   not   to   be 

changed  without  notice,  4259a. 
due  employee,  must  be  promptly  paid,  42596. 
road  liable  to  be  sold  for,  4260. 
sale  of  under  deed  of  trust,  when  and  how 

made,  4261. 
sale  of  under  judgment,  etc.,  how  made, 

4262. 
stockholders  liable  for,  how,  4263. 
after  sale  of  franchise,  etc. ,  directors  become 

tyu.^tees,  4264. 
suits  may  be  continued  against,  4265. 
provisions  as  to,  not  to  apply  to  state  loans, 
4266. 
DEPOTS,  shall  be  erected  at  stations,  4236. 
no  storage  to  be  charged  except,  etc.,  4237. 
to  be  erected  at  intersections  of  roads,  4238. 
must  be  kept  in  safe  condition,  4238  (1). 
DEPOT  GROUNDS  shall  be  designated,  when, 
4224,  4225. 
shall  not  be  changed  after  designation,  4225. 
DIRECTORS,  elected  how,  4125. 
annual  meeting  of,  held  where,  4115a,  §  2. 

notice  of,  how  given.  4115a,  §  2. 
board  of,  how  constituted,  4128. 
qualifications  of,  4124. 
majority  of  stock  required  to  elect,  4126. 
manner  and  time  ot  electing,  etc.,  shall  be 

prescribed  by  by-laws,  4127. 
manner  of  voting  for,  4128. 
failure  to  hold  election  for,  4139. 
corporate  powers  vested  in,  4180. 
shall  choose  president  and  other  officers,  4181. 
majority  of  directors  required  to  elect, 
etc.,  4182. 
liable  when  false  and  fraudulent  dividend  is 
declared,  4183. 
for  false  representations,  4184.  ' 

annual  meetings  of,  held  when,  4157. 

may  be  called,  when,  4159. 
<)aorum  of,  how  constituted,  4160. 
liable  for  illegal  stock,  etc.,  4156. 
of  aold-out  company  beoome  trustees,  4264. 
DISCRIMINATION  prohibited,  4252. 
defined  as  applied  to  connecting  imes,  4251. 
defined  as  applied  to  freight  charges,  42586, 

87. 
penalty  for,  42586,  g  10. 
DOMICILE  of  a  railroad  corporation,  4130. 
ELECllON  OF   BOARD  OF  DIRECTORS. 
See  Directors. 
failure  to  hold,  e£Fect  of,  4129. 
EMINENT  DOMAIN, 
rights  under,  sranted  to  railroads,  4166. 
over  public  lands,  4167. 
for  the  purpose  of  making  lineal  survey, 
4168. 

m 


EMINENT  DOMAIN— continued, 
rights  under,  for  laying  out  road,  4169. 
crossing  water-courses,  streets,  etc.,  4170.. 
crossing    streets,    etc.,    of    incorporated 

cities,  4178. 
in  construction  of  roads  or  along  high- 

ways,  4174. 
in  crossing  or  intersecting  other  railways,. 

4175,  4177. 
in  entering  upon  adjacent  4and  for  mate- 
rial, 4178, 4180. 
EMPLOYEE, 
entitled  to  notice  of   reduction  of  wages, 
4259a. 
form  and  manner  of  notice,  4259a,  §  2. 
penalty  for  evasion,  4259a,  g  3. 
may  demand  prompt  payment  of  wages, 
42596. 
ENGINEER,  state,  appointed  when,  42586. 
salary  and  expenses  of,  42586,  J$  2. 
office,  where  and  how  kept,  42586,  §  8. 
oath,  duties  and  reports  of,  42586,  gf^  4  to  6. 
EXECUTION    against    a   railway  companyr 

ijow  levied,  etc.,  4262. 
EXPRESS  OFFICES  entitled  to  equal  facili- 
ties and  rates,  42o5a. 
compliance  with    law  enforced    by   man- 
da  iiius,  42o5a,  §  2. 
FREIGHT    shaU   be  received  when  offered,. 
4226. 
penalty  for  refusal  to  transport,  4227. 
bill  of  lading  for,  cannot  be  limited,  4227  (2). 
measure  of  damages  for  negligence  in  trans- 
porting live  stock,  4227  (3). 
where    there    is  unreasonable    delay  in 

transportation  of  articles,  4227  (4). 
failure  to  transijort  and  deliver  not  a  con- 
version, 4227  (5). 
when  carrier  retuses  to  deliver,  duty  of 
owner,  4227  (6). 
where  carrier  exercises  partiality  in  accept- 
ing, measure  of  damages,  4227  (7). 
failure  to  receive,  excused  when,  4227  (8). 
cars  furnished  shippers  on  demand,  4227a.. 
requisites  of  application  for,  4227a,  g  2. 
penalty  for  failure  to  furnish,  4227a,  §  8. 
deposit  of  freight  charge,  niade  when,. 

4227a,  §  4. 
delivery  and  unloading  of,  4227a,  §  5. 
burden  of   proof   in   suit   for  damages, 
4227a,  g  6. 
double-decked  cars  furnished,  when,  42276. 

rates  of  freight  on,  42276,  §  2. 
suitable  buildmg  shall  be  provided  for  re- 
ceiving, 4286. 
damages  recoverable  for  improper  exposure, 

etc.,  4286. 
company  may  prescribe  regulations  for  re- 
ceiving, 4286  (5). 
storage  charged  on,  when,  4287. 
charges   for,    superior    to   vendor's    lien, 

4287  (1). 
shall  be  received  from  connecting  lines,  4251, 
"  connecting  lines  "  defined,  4252. 
discrimination  in  charges  prohibited,  4252, 
terms  and  conditions  as  to  charges,  4258, 
moneys  received  and  held  in  trust,  4254. 
QOATS,  double-decked  cars  to  be  furnished 
for  shipment  of,  42276. 
rates  of  freight  for,  42276,  §  2. 
GRAVEL, 
may  be  taken  from  adjacent  land  for  con- 
struction of  raUway,  4178. 
value  of  first  paid,  4179. 
proceedings   where  railway   and   owner 
cannot  agree,  4180, 
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HIGHWAYS.    See  Roads, 
HOGS,  rates  of  freight  for,  42276,  g  2. 
double-decked  cars  to  be  furnished  for  ship- 
ment of,  42276. 
HOMESTEAD, 
right  of  way  across  may  be  granted  by  hus- 
band, when,  4181  (1). 
across  separate  lands  of  wife  cannot  be 
granted,  4180  (2). 
INCORPORATION    OF   RAILROAD   COM- 
PANIES.   See  Articles  of  Incorporation, 
number  of  persons  requisite  to  form,  4099. 
stock  must  be  subsmbed  and  paid,  eta, 

4100. 
articles  of,  shall  contain  what,  4101. 
shall  be  submitted  to   attorney-general, 
4102. 
filed  in  office  of  secretary  of  state,  4108. 
corporation  dates  from  filing  of,  4104, 
4106. 
shall  continue  not  more  than  fifty  years, 

4106. 
renewed  from  time  to  time,  4106. 
manner  of,  4107. 
LANDS  granted  to  railroad  corporations,  4267. 
grant  of  repealed,  4267a. 
roads  of  less  than  three  feet  gauge  not  en- 
titled to,  4268. 
prismoidal  roads  entitled  to,  4269. 
not  granted,  when,  4270. 
governor  shall  appoint  engineer  to  examine 

road,  4271. 
report  of  engineer  must  show  what,  4272. 
certificates  for,  issued  when,  4278. 
survey  under,  how  made,  4274,  4276. 
map  of  field-notes,  how  returned,  4276. 
shall  be  alienated,  when,  4277. 
LINEAL  SURVEYS  may  be  made  by  railroad 

corporation,  4168. 
LIVE  STOCK,  for  transportation  of,  railway 
liable  as  common  carrier,  4286  (1). 
where  bill  of  lading  is  not  delivered,  4286  (2). 
liable  for  injuries  m  improperly  loading  and 
transporting,  4286  (8). 
for  failure  to  provide  sufficient  pens  at 

point  of  destination,  4286  (4). 
for  killing  or  injuring,  4246. 
in   suit   for,  company   may   reconvene, 

4246  (1). 
company  not  responsible  when  train  oper- 
ated by  independent  contractor,  4245(2). 
not  responsible  when  injury  results  from 

fright,  4246  (8). 
not  liable  when  stock  is  unlawfully  on 
track,  4245  (4). 
measure  of  damages  for  killing,  4246  (6). 
value  ascertained,  how,  4245  (6). 
where  killing  is  wanton,  4245  (7). 
presumption  as  to  negligence,  4246  (8). 
where  road  is  not  fenced  company  liable 

at  all  events,  4245  (9, 10;. 
where  road  is  fenced  company  liable  for 

gross  negligence  only,  4245  (11). 
statute  does  not  apply,  when,  4246  (12,  18). 
running  within  corporate  limits  of  a  city 
faster  than  permitted,  negligence,  4245 
(14). 
MAII;S  shall  be  carried  by  railroads,  4286. 
MAP  AND  PROFILE  OF  ROAD,  how  made, 

certified  and  filed,  4248. 
NEGUGENCE     IN    CONSTRUCTION     OF 
ROAD,  how  alleged,  4171  (8). 
how  shown,  4171  (7). 
OFFICE,  shall  be  established  on  line  of  road, 
4115. 
transfers  of  stock,  etc.,  made  at,  4U6a. 


OFFICE  —  continued, 
principal  business  transacted  at,  4115a. 
books  shall  be  kfept  at,  4116a. 
annual  meeting  of  directors  held  at,  4115a, 

§2. 
books  open  to  public  inspection  at,  4115a, 

§4. 
penalty  for  failure  to  comply  with  the  law, 

4116a,  8§  6,  7. 
may  be  changed,  how,  4118. 
notice  of  establishment  of,  given  how,  4119. 
constitutes  domicile  of  corporation,  4120. 
OVERFLOWS,  road  must  be  constructed  with 
reference  to,  4171  (4-0). 
damages  on  account  of  recoverable,  4271  (1), 
(12). 
PASSENGERS,  sufficient  transportation  shall 
be  provided  for,  4226. 
shall  nave  reasonable  time  to  get  off  trains, 

etc.,  4226  (1). 
railway  may  bind  itself  to  transport  beyond 

its  own  line,  4226  (2). 
company  bound  by  contract  made  by  a  gen- 
eral agent,  4226(8). 
measure  of  damages  for  breach  of,  4296^ 
responsible  for  damages  to,  when  earned 
beyond  destination,  4226  (4). 
penalty  for  refusal  to  transport,  4227. 
fare  shall  not  be  demanded  from  byofiSoer 

without  a  badge,  4229. 
baggage  of  must  be  checked,  4280. 
penSty  for  refusing  check,  4280. 
sleeping' car  company  must  exerdse  ordi- 
nary care  for,  4281. 
shall  be  received   from   connecting  lines, 
4261. 
connecting  lines  defined,  4262. 
discrimination  in  charges  prohibited,  485S. 
terms  and  conditions  as  to  charges,  4853. 
moneys  received  and  held  in  tmst,  4264. 
fare  for  transportation  of,  with  baggage, 
4266,  42686,  g  9. 
penalty  for  overcharge,  4258,  4268&  (1,  %). 
penalty  for  discrimination  in,  4258b,  §  10 

(1.  2,  9). 
company  bound  by  receipt  of  l^  agent, 

42586  (18). 
amount  demandable  when   ticket  office 
not  open,  42586(14). 
may  recover  damages  for  negligenoe  of  ticket 

agent,  42686  (15). 
company  liable  for  baggage  of,  deposited  at 

usual  place,  42586  (16). 
holding  first-class  ticket,  entitled  to  equal 

accommodations  with  others,  42586  (17). 
rights  of,  under  a  limited  ticket,  42586  (18)^ 
without  a  valid  ticket  may  be  eje<^ted,  42566 
(19). 
not  where  he  is  on  wrong  train  by  mis- 
take, 42686  (20). 
duty  of  company  to,  42686  (21). 
cannot  demand  to  be  put  off  where  there  is 

no  regular  station,  42686  (22,  28). 
carrier  cannot  limit  his  liabilities  to,  42586 

(24). 
on    non-compliance   with    rules,  may   be 

ejected,  42586(25). 
is  entitled  to  protection  from  unlawful  acts 

of  fellow  passengers,  42686  (26). 
getting  off  from  a  moving  tram,  guilty  o^ 
negfigence,  42586  (27). 
PLANK-ROADS.    See  Hoods. 
PROXY,  stockholders  may  vote  by,  4128, 4186. 

must  be  dated,  etc,  4164. 
PUBUC  OFFICE.    See  Offlee. 
PUBLIC  ROADS.    See  Roads. 
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<3U0  WARRANTO,  proceeding  by  instituted 
to  enforce  provisions  of  constitution  relating 
to  railroads,  4247a. 
RAILROADS  may  be  crossed,  etc.,  by  other 
railroads,  4175. 
when  intersected  shall  unite  with  new  rail- 
way in  forming  connections,  etc.,  4176. 
disagreement   as  to   proceeding   adjusted, 
how,  4177.  , 

RAILROAD  CORPORATIONS  have  right  of 
succession,  etc.,  4209. 
may  be  bound  by  contracts  of  superintend- 
ent, 4209  (1). 
bound  by  contracts  of  agent  within  his  au- 
thority, 4209  (2). 
may  have  a  seal,  4210. 
may  purchase  and  hold  lands  and  other  prop- 
erty, 4211,  4214. 
may  receive  and  hold  voluntary  grants,  etc., 

4212,  4214. 
shall  alienate  lands  except,  etc.,  4218,  4214. 
may  convey  persons  and  property,  4216. 
may  erect  and  maintain  buildings,  4216. 
may  regulate  time,  etc.,  of  transportation, 

4217. 
may  fix  rates  of  transportation  to  induce  aid 

in  construction,  etc.,  4218. 
may  borrow  money,  4219. 
may  mortgage  property,  how,  4220,  4221. 
mav  pay  bonds  with  stock,  4222. 
REPORTS  of  railroad  companies,  by  whom 
and  when  made,  4115a,  §  8. 
shall  be  n^e  annually,  4249. 
requisites  of,  4249. 
penalty  for  neglect  to  make,  4250. 
recoverable     without     special    damage, 
4250(1). 
BIGHT  OF  WAY. 
granted  to  railroad  corporations,  4166. 
over  public  lands,  4167. 
for  examination  and  lineal  survey,  4168. 
width  of,  4169. 

may  embrace  waters,  streets,  etc.,  4170. 
damages  to  owner  of  lot  abutting  on  may 
be  recovered,  4170  (I), 
suit  for  may  be  brought  in  county  court, 
4170  (2). 
crossings  shall  be  made  when  fenced,  4170a. 
width  of,  etc.,  4170a,  §  2. 
shall  be  made  on  demand,  etc.,  4170a,  §8. 

demand,  how  made,  4170a,  g  4. 
shall  be  completed,  when,  4170a,  §  5. 
not  to  be  made,  when,  4170a,  §  5. 
may  be  made  within  forty  yards  of  place 

demanded,  4170a,  §  6. 
penalty   recoverable   for   failure,  when, 

4170a,  i  7. 
to  be  made  at  intersection  of  roads,  etc., 

4170a,  §  8. 
of  puUic  roads,  provided,  4170&. 
indudes  right  to  cross  and  intersect  other 

railways,  etc.,  4175. 
land  for,  shall  not  be  entered  on  befcnre  dam- 
ages are  paid,  4181. 
except  for  lineal  survey,  4181. 
owner  ot  can  recover  vsdue  for  fixtures  re- 
moved, 4181  (1). 
measure  of  damages,  4181  (2). 

where   making    of  crops    is   prevented, 
4181(8). 
may  be  recovered  by  owner,  4181  (4). 

damages  cannot  be  recovered  whentx>m- 
pany  entered  with  consent  of  owner, 
4181  (5). 
measure  of  damages  when  land  has  been 
ongfully  appropriated,  4181  (6). 


RIGHT  OF  WAY  — continued, 
mode  of  condemning   where   parties   dis- 
agree, 4182  and  notes, 
county  judge  shall  appoint  comoussion- 

ers,  4188. 
conmiissioners  shall  be  sworn,  4184 
shall  select  the  day  and  place  of  hear- 
ing, 4185. 
shall  issue  written  notice  to  parties,  4186. 
manner  of  serving  notice,  4187. 
return  of  notice,  4188. 
shall  be   served   on   administrator   or 

guardian,  when,  4189. 
may  be  served  by  publication,  when, 
4190. 
*  proceedings  of  commissioners,  4191. 

powers  of  conmiissioners,  41tt3. 
rule  of  damages,  4198-4195. 
measure  of,  when  abutting  owner  injured 

by  railway  along  a  street,  4196  (1). 
general  injuries  or  benefits  not  estimated, 

4196  and  note, 
assessment  shall  be  in  writing,  etc.,  4197. 
other  commissioners  appointed,  when,  4198. 
pay  of  commissioners,  4199. 
expenses  of  serving  notice,  eta,  how  paid, 

costs  may  be  adjudged  by  commissioners, 

4201. 
opposition  to   decision   of   commissioners, 

when  and  how  filed,  4202. 
decision  of  commissioners  made  judgment 

of  court,  when,  4208. 
costs  of  proceedings,  awarded  how,  4204. 
damages  must  be  paid  before  property  is 
taken,  4205  and  note, 
date  and   status  of  taking,  determined 
'  how,  4205  (2). 
how  construed,  4206. 

reserved  in  lands  granted  to  railroad  com- 
panies, 4207. 
vested  by  judgment  of  court,  4208. 
county  court  has  jurisdiction  in  proceedings 
to  condenm,  4206  (1). 
judgment,  how  entered,  4208  (2). 
to  a  trespasser  upon, » company  liable  for 
gross  negligence  only,  4208  (8). 
ROAD,  railroad  may  be  constructed  across, 
4170. 
construction  along  must  be  by  consent  of 

lawful  authorities,  4174. 
shall  be  opened  through  right  of  way,  when, 

4170a. 
shall  be  kept  in  order  by  raUway  at  public 

crossings,  41706. 
signs  shall  be  erected  at  crossings  of,  4281. 
bell  rung  or  whistle  blown  at  crossings  of, 
4282. 
effect  of  f aUure,  4282  (2-6). 
defined,  4282  (1-^). 
ROUTE  of  railway  shall  be  designated,  when^ 
4224,  4225. 
after    designation   shall   not   be  changed, 
4224,  4225. 
SHEEP,  ratee  of  freight  for,  4227&,  ^  2. 
double-decked  cars  to  be  furnished  for  ship- 
ment of ,  42276. 
SIGNS  shall  be  erected  at  cross-roads,  4281. 
STATE  LOAN,  payment  of,  how  enforced, 

4266. 
STATION  DEPOTS  shall  be  erected,  4286. 
STOCK  OF  RAILROAD  is  personal  estate, 
4188. 
transferable,  how,  4188. 
when  illegally  canceled,  remedy  of  stock- 
holder 4188  (1). 
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STOCK  OP  RAILROAD  — continued, 
payment  of,  may  be  required  by  directors, 

4139. 
may  be  sold  when  owner  neglects  to  pay, 

4140. 
sh^ll  not  be  purchased  by  the  corporation, 

4142. 
holder  of,  liable  to  creditors  for  amount  un- 
paid, 4148. 

except  when  held  by  executor,  etc.,  4144. 

held  as  collateral  security,  4144. 
capital,  may  be  increased,  4145. 

meeting  for  increase  of,  when  and  how 
held,  4146. 
notice  of,  shall  state  what,  4147. 

limitation  as  to  amount  of  increase,  4148". 

order  for  shall  be  recorded,  4149. 
shall  be  issued  for  money  only,  etc.,  4154. 
fictitious  increase  of,  void,  4155. 

penalty  for,  4156. 
STOCKHOLDERS  may  be  required  to  pay 

amount  of  stock  subscribed,  4139. 
failing  to  pay,  stock  may  be  sold,  4140. 
shall  have  access  to  books  of  corporation, 

4141. 
individually  liable  to  creditors  of  corpora- 
tion, when,  4143. 

exempt  from  liability  when  holding  stock 
in  trust,  4144. 
duty  of  president  to  report  to,  4150. 
may  require  statements  at  special  meeting, 

4151. 
may    fix   amount   of    loans    and   interest 

thereon,  4152. 
may  remove  officers  and  elect  others,  4158. 
liability  of  officers  to  for  issuing  fictitious 

stock,  etc.,  4156. 
annual  meetings  of,  held  when,  4148,  4149. 

quorum  at,  how  constituted,  4160. 

special  meetings  of,  called  how,  4161. 

notice"  of,  how  given,  4162. 
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STOCKHOLDERS  —  continued, 
meetings  of,  adjourned  for  want  of  qaanim, 

4163. 
proxy  by,  when  and  how  given,  4164 
shall  not  be  entitled  to  vote,  when,  4165. 
liable  to  pay  unpaid  subscriptions  for  debts 
of  company,  4268. 
STREAM  OF  WATER, 
railway  may  be  constructed  across,  4170. 

not,  when  navieable,  4172. 
navigable,  defined,  4172  (1). 
STREET, 
railway  may  be  constructed  across,  4170. 
assent  of  city  or  town  necessary,  4178. 
reasonable   care    used   in    constrnctiOD, 
4178  (1). 
damages  for  injury  to,  recoverable  by  lot 

owner,  4170  (1,  2). 
must  not  be  unnecessarily  obstructed  by 
passing  train,  4173  (2), 
SURVEY.    See  Lineal  Survey, 
TERMINUS  of  a  railway  may  be  changed  by 

amendment  of  charter,  41 12a. 
TRAINS,  how  made  up,  4223. 

care  required  in  running,  4223  (13). 
shall  bi^  run  at  fixed  and  regular  times,  4226. 
shall  be  sufficient  for  transportation  of  pas- 
sengers and  freights,  4226. 
upon  arrival  of,  stations  shall  be  announced, 

4226(1). 
shall  be  stopped  at  stations  a  reasonable 

time,  4226  (1). 
forcible  detention  of,  an  oflFense,*4226a. 
shall  have  brakes  and  brakemen,  4234. 
WAGES  of   employees  cannot   be  reduced 
without  notice,  4259a. 

W penalty  for  not  naying  promptly,  42595. 
ATER-COURSE. 
railway  may  be  constructed  across,  4170. 

not,  when  navigable,  4172. 
navigable,  defined,  4172  (1). 
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4281-42850. 


TITLE  85.- RECORDS. 

Cb,1,    TranBcribing'oldreoardB. 
d»    Supplying^  lost  reoorda* 


OH.  L— TRANSCRIBING  OLD  RECORDS. 


4SISL    Old  reoordf  to  be  transcribed,  when  and 

how. 
428S.    Shall  oonform  to  the  original  record  and 

be  compaved^r 
4288L    Correctnees  to  be  certified  to,  and  efifect 

of  samew 
4284.    Original  books  to  be  pffsserred. 


Art. 
4286. 

4285a, 


To  what  records  this  chapter  shall  ap> 

Si.  Transcribed fornew conntlsi. 
§2.  Shall  be  transcribed   in  ink  and 

compared. 
§  a  Beoords  shall  be  certified,  eta 
g  4.  Compensation  of  clerk. 


Art.  4281.  Old  records  transeribed,  when.  It  shall  bd  the  daty  of 
the  ooanty  commissioners'  court  of  any  county,  when  the  records  or  indexes 
of  such  county  have  become  or  may  become  defaced,  worn,  or  in  any  condi- 
tion endangering  their  preservation  in  a  safe  and  legible  form,  to  procure  a 
good  and  well-bound  book  or  books,  as  the  case  may  to,  and  require  the  county 
clerk  to  transcribe,  or  have  transcribed  by  a  sworn  deputy,  the  records  con- 
tained in  such  hock  or  books,  in  a  plain,  legible  hand,  and  with  some  standard 
ink  of  a  permanent  black  color.    [Act  Aug.  7, 1876;  15  Leg.  p.  84.] 

Abt.  4282.  Records  transcribed,  how.  The  book  or  books  so  trans> 
cribed  shall  conform. in  all  respects  to  the  original  record  as  indexed;  and  the 
designation  of  such  transcribed  book  or  books,  whether  by  letter  or  number, 
shidi  not  be  changed  from  the  original,  and  th^  shall  be  carefully  compared 
with  the  original  record  by  the  said  clerk  or  sworn  deputy -so  transcribing  the 
same,  assisted  by  some  other  sworn  deputy.    [Act  Aug«  7,  1876;  15  Leg.  p.  84.] 

Arf.  4283.  Copy  of  records  certified  how,  and  effect  of.  When  said 
record  or  records  shall  have  been  found  to  be  truly  and  correctly  transcribed, 
the  county  clerk,  with  the  sworn  deputies  so  transcribing  and  verifying  the 
same,  shall  certify  officially,  at  the  conclusion  of  the  record,  with  the  impress 
of  the  seal  of  sai^  court  affixed  on  the  same  page  to  the  correctness  of  the 
same,  reciting  the  number  of  pa^es  contained  m  said  book,  from  one  to  the 
highest  number;  after  which  said  transcribed  record  or  records  shall  have  all 
the  force  and  effect  in  judicial  proceedings  in  the  courts  of  the  state  as  the 
original  records.    [Act  Aug.  7,  1876 ;  15  Leg.  p.  84.] 

Am.  4284.  Original  books  to  be  preserved.  The  ori^nal  book  or 
books  transcribed  according  to  the  provisions  of  this  chapter  shall  be  carefully 
kept  and  preserved  by  such  clerk,  as  other  archives  of  bis  office.  [Act  Aug. 
7,1876;  15  Leg.  p.  84.] 

Abt.  4285.  Records  defined.  The  provisions  of  this  chapter  shall  ap- 
ply to  all  records  belonging  to  the  district  court,  county  court  and  commis- 
sioners' court,  including  all  records  used  for  registration,  except  the  records  of 
the  surveyor's  office;  but  the  clerk  of  the  district  court  shall  perform  all  the 
duties  herein  required  of  the  county  clerk  so  far  as  the  same  appertains  to  the 
records  of  the  said  district  clerk's  office;  and  the  records  so  transcribed  by 
the  district  clerk  shall  have  the  same  force  and  e^ect  as  the  original  records. 

Am.  4285a,  §  1.  Records  for  new  counties,  when  and  how  tran- 
scribed It  shall  be  the  duty  of  the  county  commissioners'  court  of  any 
connty  in  this  state,  which  may  have  been  created,  either  in  whole  or  in  part, 
from  the  territory  of  any  other  county  or  counties  in  this  state,  or  to  which 
may  have  been  added  since  its  creation,  the  territory  of  anv  other  county  or 
(80— Tex.  Stat.,  Vol.  U.)  465  r^  T 
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counties  in  this  state,  to  procure  a  well-bound  book  or  books,  as  the  case  may 
be,  and  require  the  county  clerk  to  transcribe,  or  have  transcribed  from  the 
records  of  said  other  county  or  counties  by  a  sworn  deputy,  all  the  deeds, 
mortgages,  conveyances,  incumbrances  and  muniments  of  title,  aflFeoting  op  in 
anywise  relating  to  all  lands  and  real  property,  which  are,  or  may  be,  em- 
braced in  the  territory  so  required  from  another  county  or  counties,  and  which 
deeds,  mortgages,  conveyances!,  incumbrances  and  muniments  of  title  appear 
of  said  record,  in  the  county  or  counties  from  which  said  territory  may  have 
been  taken,  as  having  been  there  recorded  prior  to  the  transfer  of  territory  as 
aforesaid,  and  where  the  acquired  territory  may  have  been  from  more  than 
one  county,  then  the  clerk  shall  provide  a  separate  record  book  for  ea<}h 
county,  which  said  book  or  books  shall  be  indexed  and  arranged  as  is  required 
for  record  books  in  case  of  deeds  and  mortffao:iBS.  [Act  April  18,  Jmy  24, 
1879;16Leg.  p.  105.]  >       J     ^ 

Abt.  4285a,  §  2.  Records  shall  be  transcribed  with  ink  and  oom- 
pared.  Said  records  shall  be  transcribed  in  a  plain  legible  hand,  and  with 
some  standard  ink  of  a  permanent  black  color,  and  when  so  transcribed  shall 
be  carefully  compared  with  the  original  record  by  the  said  clerk  or  sworn 
deputy  so  transcribing  the  same,  assisted  by  some  other  sworn  deputy. 

Abt.  4285a,  §  3.  Records  shall  be  certified,  etc.  When  said  record 
or  records  shall  have  been  found  to  be  truly  and  correctly  transcribed,  the 
county  clerk,  with  the  sworn  deputies  so  transcribing  and  verifying  the  same, 
shall  certify,  under  their  official  oath  of  office,  at  the  conclusion  of  the  record, 
with  the  impress  of  the  seal  of  said  court  affixed  on  the  same  page,  the  cor- 
rectness of  the  same;  after  which  said  transcribed  record  or  records  shall  have 
all  the  force  and  effect  in  judicial  proceedings  in  the  courts  of  this  state  as  the 
original  records. 

Abt.  4285a,  §  4.  Compensation  of  clerk.  The  county  clerk  or  person 
making  such  transcript  shall  be  entitled  to  compensation  therefor  at  the  rat-e 
of  fifteen  cents  for  one  hundred  words,  and  for  comparing  and  verifying  the 
same,  payable  out  of  the  county  treasury  upon  warrant  issued  under  order  of 
the  commissioners'  court. 
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4286-4290. 


OH.  8.— SUPPLYING  LOST  KECORDS,  ETC. 


Art. 

4086.    Lost  records  may  be  supplied  by  proof, 

etc. 
4287.    Proceedings  to  establish  lost  records, 
etc. 
Judgment,  etc. 
Proceedings  in  the  county  court. 


Art. 
4290. 
4391. 
4292. 

429a 


Effect  of  judgment,  etc. 
Certified  copies  may  be  recor^ied. 
Original   deeds,  etc.,  recorded    again, 

wnen. 
Judgment  shall  have  force  of  originals. 


A»r.  4286.  Proof  of  lost  records,  how  made.  All  deeds,  bonds,  bills 
of  sale,  mortgages,  deeds  of  trust,  powers  of  attorney  and  conveyances  of  anv 
and  every  description,  which  are  reouired  or  permitted  by  law  to  be  acknowl- 
edged or  recorded  and  which  have  oeen  so  acknowledged  or  recorded;  and 
any  and  every  judgment  of  a  court  of  record  in  this  state,  and  which  record 
and  minutes  of  court  containing  such  judgment  have  been  or  may  hereafter 
be  lost,  destroyed  or  carried  away,  may  be  supplied  by  parol  proof  of  the  con- 
tents thereof;  which  proof  shall  be  taken  in  tne  manner  hereinafter  provided. 
.  [Act  July  13, 1876;  15  Leg.  p.  45.] 

See  White  V.  Jcmes,  67  T.  688. 

AisT.  4287.   Lost  records  or  decrees  of  district  court,  supplied  how. 

Any  person  having  any  interest  in  any  such  deed,  instrument  in  writing,  or 
any  judgment,  order  or  decree  in  the  district  court,  the  record  or  entry  of 
which  has  been  or  may  hereafter  be  lost,  destroyed  or  carried  away,  may,  in 
addition  to  any  mode  now  provided  by  law  for  establishing  the  existence  of 
such  record,  and  the  contents  thereof,  file,  with  the  clerk  or  the  district  court 
of  the  county  where  such  loss  or  destruction  took  place,  his  written  application 
setting  forth  the  facts  entitling  him  to  the  relief  sought;  whereupon  such  clerk 
shall  issue  a  citation  to  the  grantor  in  such  deed,  or  to  the  party  or  parties 
mterested  in  such  instrument  of  writing,  or  to  the  party  or  parties  who  were 
interested  adversely  to  the  applicant  at  the  time  or  the  rendition  of  any  such 
judgment,  or  who  may  be  now  interested,  or  the  heirs  and  legal  representa- 
tives of  such  parties,  to  appear  at  a  term  of  the  district  court  to  be 'designated 
in  said  citation,  and  contest  the  right  of  the  applicant  to  have  any  such  deed, 
instrument  in  writing  or  judgment  substituted  and  recorded ;.  and  service 
shall  be  as  now  provided  for  process  in  other  cases.  [Act  July  13, 1876;  15 
Leg.  p.  45.] 

Asr.  4288.  Sajne  subject.  On  hearing  said  application,  if  the  court 
shall  be  satisfied  from  the  evidence  of  the  existence  of  such  deed,  instrument 
in  writing,  record,  judgment,  order  or  decree,  and  of  the  loss,  destruction 
or  carrying  away  of  the  same,  as  alleged  by  the  applicant,  and  the  contents 
thereof,  an  order  shall  be  ^tered  on  the  minutes  of  the  district  court  to  that 
effect,  which  order  shall  contain  a  description  of  the  lost  deed,  instrument 
in  writing,  judgment  or  record,  and  the  contents  thereof,  and  a  certified  copy 
>of  such  order  mav  be  recorded  in  the  records  of  the  proper  county.  [Act 
July  13, 1876;  15*Leg.  p.  45.] 

Art.  4289.  Decree  of  county  court,  supplied  how.  Whenever  any 
Judgment  order  or  decree  duly  entered  in  the  county  court  of  any  county  has 
Deen  or  may  hereafter  be  lost,  destroyed-  or  carried  away,  any  person  mter- 
ested therein  may  file  his  written  application  with  the  clerk  of  the  county 
court  to  which  the  original  record  belonged,  setting  forth  the  facts  entitling 
him  to  the  relief  sought,  when  the  same  proceedings  shall  be  had,  and  the 
court  shall  enter  a  like  judgment  as  provided  in  the  two  preceding  articles, 
so  far  as  applicable. 

AsT.  4290.    Effect  of  judgment,  etc.    Whenever  such  judgment,  order 

or  decree,  rendered  in  the  district  or  county  court  shall  be  duly  entered,  it 

.  shall  stand  in  the  place  of  and  have  the  same  force  and  effect  as  the  original 

of  said  lost  deed,  mstrument  in  writine,  judgment  or  record ;  and  when  duly 
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recorded  may  be  used  in  evidence  in  any  of  the  conrto  of  this  state  with  like- 
eflfect  as  the  original  thereof.     [Act  July  13, 1876;  15  Leg.  p.  46.] 

AsT.  4291.  Certifled  copies  may  be  recordecL  All  certified  copes^ 
from  the  records  of  such  connty,  the  record  ot  which  bns  been  or  wmm  hepo- 
after  be  lost,  destroyed  or  carried  away,  and  all  certified  copies  from  the  rec- 
ords of  the  county  or  counties  from  which  said  county  was  created,  may  be 
recorded  in  such  comity;  pravidedj  the  loss  of  the  original  shall  firat h^.estaiv 
lished.     [Act  July  13,  1876;  15  Leg.  p.  46.] 

Abt.  4292.  Origiiial  deeds,  etc.,  recorded  again,  whan.  When  any 
of  the  original  papers  mentioned  in  section  one  (1)  of  this  act  (an^,  Art.  4286) 
.  may  have  been  saved  or  preserved  from  loss,  the  record  of  said  original  having 
been  lost,  destroyed  or  carried  away,  the  same  may  be  recorded  amin,  and 
this  last  registration  shall  have  force  and  effect  from  the  date  of  nling  for 
original  registration ;  provided,  said  originals  are  recorded  within  four  years 
next  after  such  loss,  destruction  or  removal  of  the  records,  and  certified  copies 
from  any  record  authorized  by  the  provisions  of  this  act  *  to  be  made  may  be 
received  in  evidence  in  all  the  courts  of  this  state,  in  the  same  manner  and 
with  like  effect,  as  certified  copies  of  the  original  record  ;t  provided,  that 
when  any  judgment  is  substituted  under  and  by  virtae  of  this  aot^  the. time 
elapsing  between  the  destruction  and  substitution  of  said  judgment  shall  not 
affect  any  proceeding  to  a  higher  court  on  appeal  or  writ  of  error;  and  said, 
judgment  when  so  substituted  shall  carry  all  the  rights  thereunder  in  every 
respect  as  the  originals,  especially  preserving  the  liens  from  the  date  of  the 
originals  and  giving  the  parties  the  right  to  issue  execution  under  the  sabsti- 
tuted  judgment  as  under  the  originals.  [Act  March  13,  July  24, 1879;  16 
'  Leg.  p.  35  J 

This  article  is  an  amendment  of  the  act  of  July  18,  1876.  The  inatrumenta  mentionad  la 
section  one  (1)  of  the  act  are  the  same  as  Uiose  mention  in  articie  4286,  supra. 

Abt.  4293.  Subfttltiited  judgments,  etOt,  have  force  of  ociginals. 
Judgments,  orders  and  decrees^  when  substituted  as  hereinbefore  provided^ 
shall  carry  aU  the  rig;bts  thereunder  in  every  respect  as  the  originals»  espe- 
cially preserving  the  liens  from  the  date  o£  tM  originals,  and  gynng.  the  par- 
ties the  right  to  issue  exeoutiona  under  the  substituted  judgmenta  as  under 
the  originals.    [Act  July  13, 1876;  15  Leg.  p«  45.J 

(1)  An  aotiMi  otdabi  waa  hronght  in  Mitcbeli  coaniy»  whemtha  dafftndant.w«idadt  on  tk&o^ 
mant  judgment  of  the  district  court  of  Tarrant  oounj^,  the  record  of  which,  it  was  allagedt 
had  been  destroyed  by  fire.  On.  exception  to  the  potion  it  waa  held  that  the  suit  was  prop- 
erly brought  in  the  county,  of  defendant's  reaidience,  the  remedy  under  this  statats  bei^ 
cumulative^ 

The  testimony  of  a. wstness  to  prove  the  coiiteiit»  of  the  judgment  waa  ofc^jected  to  on  the^ 
sround :  let.  That  parol  evidence  was  not  admissible  to  prove  the  contents  of  a  destroyed 
judgment,  except  iki  the  court  where  the  leas  occurred,  dd.  That  it  did  not  afpen  that  tbe^ 
witness  waa  the  custodian  of  the  record  at  the  time^of  their  destmction,  and  thmtae  hia  tear 
timony  was  not  the  best  evidonoe.of  their  oontentH..  Both  obtjeotioiis  were  overruled.  John- 
son V.  Skipworth,  69  T.  47tt. 
^  Possession  under  an  administrator'a  deed  for  twenty-five  yean,  the  deed  oootaining  recitala 
showing  the  regularity  of  the  sale  and  its  confirmation  by  the  court,  will,  in.  a  suit  hnwigfai 
twenty-five  years  after  the  destruction  of  the  probate  records,  support  a  mmtma^km  that  all 
requisite  orders  were  madd  to  give  Talidity  to  the  sale.    White  ^   lonea,  67  T.  m. 

For  lAdAXt  see  end  of  Title  861 


*The  old  law  uses  the  word  title  in  place-of  aot» 
t  From  here  to  end  is  new.  '* 
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TITLE  86- REGISTRATION. 


<0b. 

1.    Beoorden  and  their  duties. 

-^    JLokno«rle(taDentand|)n)of  «f  deeds,  etc, 

forreoora. 
^    liBtninMiitB  snthdrized  to  l^e  reooided, 
1  tlieieitot  «C  veocvdiag. 


Ott.  ^ 

'4.    fte^g^istrstiMi  6f  s^Mttatte  pttypeiljF  of  'mar- 

iried  women. 
5.    G^eneral  ^nroTisions. 


OH.  L— BBOORDERS  AND  THEIR  DUTIES. 


Jaa. 

4294. 

4fft5. 


4397. 
4398. 
4d99. 


Ooanty  clerics  shall  be  recorders. 

"Wliat  shaH  be  liidr  seal. 

Shall  wovfde  books,  •to. 

ffiiall  keep  memosandam  and  giye  re- 
ceipt, etc 

ffliallTeoord  wtthoot  delay  in  tlie  order 
ptesented. 

Beoovd  shaH  take  effect  ficom  date  of 

d^KMlt. 


Avgr 

4300*.  Shall  keop  alphabetical  indexes,  etc 

4^01.  What  they  ^all  contain. 

4908.  Sane  sol^ect. 

4809.  SbaU  |^  attested  cof^ss.  whan. 

4994.  ICort^fages,  etc,  to  be  recorded  in  sep- 
arate booik. 


Art.  4294.  Coimty  clerkB  recorders  for  their  rcepeotiTe  cotintieB. 
The  conntj  clerks  of  the  several  coanties  shall  be  the  reoorders  for  their  re- 
spective counties;  they  shall  provide  and  keep  in  theiroffices  well-bound  books 
in  which  they  shall  record  in  a  fair  and  leeible  hand  all  instr4]ments  of  writing 
authorized  or  required  to  be  recorded  in  the  recorder's  office  of  their  respective 
•counties,  in  the  manner  hereinafter  provided.  [Act  May  13, 1846 ;  1  Leg. 
p.  236.] 

(1)  Under  the  laws  in  force  prior  to  the  Revolution,  written  contracts  were  reduced  to  writ- 
ing by  the  proper  officer,  upon  stamped  paper,  which  remained  as  an  archive  of  his  office,  and 
•copies,  also  upon  stamped  paper,  were  given  to  the  parties.    See  ante.  Title  7,  *'  Archives/* 

(9)  The  Plan  and  Powers  of  the  ]iro visional  government  of  Texas,  adopted  November  18, 
1895,  Articles  5,  6,  constituted  a  provisional  judiciaiy  consisting  of  two  judges  for  each  juris- 
diction. Their  court  was  declared  a  court  of  record  for  conveyances,  which  may  be  made  in 
foglirii,  and  not  on  stamped  papNer,  the  use  of  which  was  dispensed  with.  A  iudge  was  ex 
officio  notarv  public  £aMi  muBioi{)aiity  was  authorised  to  continue  to  elect  a  smtiSC,  alcalde 
.and  ether  officers  of  ayuntamientos. 

By  Article  XIV  the  primarv  judges,  alcaides  and  other  municipal  officers  of  the  various 
jurisdictSons  were  directed  to  defiver  their  arobives  to  thenr  successors  in  office,  immediittely 
^ter  their  election  and  appointment.  The  archives  of  the  several  political  chiefs  of  Nacog- 
doches, Braaos  and  Bexar  were  to  be  transmitted  to  the  governor  ana  council  for  their  di^Kwi- 
tion.    Sayles'  Const,  of  Texas,  p.  199. 

By  theaot  of  December  90, 1886,  it  is  madethe  doty  of  the  judge  of  the  flrstinstanoe  of  each 
.and  every  county  to  deposit  in  the  office  of  the  derk  of  the  county  court  of  liis  county,  every 
matter  of  reocnrd,  p^per,  document  or  thing  heretcrfore  filed  in  the  office,  not  by  law  required 
to  be  transmitted  to  the  district  court,  or  to  justices  of  the  peace.    1  Cong,  g  88,  p.  148. 

(9)  ^y  the  act  of  December  90, 1886,  dorks  of  the  county  courts  were  made  recorders  far  their 
jieq>eclsve  oountiee.     1  Cong,  g  86,  p.  148. 

(4)  By  the  constitution  of  1869,  ratified  on  the  first  Monday  of  July,  1869,  and  the  act  of 
August  8,  1870,  the  clerk  of  the  district  court  was  recorder  for  the  county  of  all  instruments 
xequired  to  be  recorded.  Art.  5,  sec  9,  Sayles*  Constitutions,  p.  481 ;  Laws,  19  Leg.  S.  S.'p.  49. 
This  constitution  was  superseded  by  a  new  constitution,  which  went  into  effect  on  the  18th  of 
April,  1876,  under  which  the  county  clerk  again  became  recorder. 

(5)  in  counties  of  less  than  eight  thousand  inhabitants,  a  single  derk  may  perform  ihe  duties 
of  district  and  county  derk.    Art  5,  sees.  20,  21,  Sayles*  ConstttiTtions,  p.  547 ;  R.  S.  1199. 

(6)  Registration  in  the  office  of  the  county  derk  of  an  instrument  required  to  be  recorded  by 
4he  derk  of  the  district  court,  under  an  act  passed  at  a  time  when  both  offices  were  merged  in 
that  of  district  derk,  wil  be  sufficient  when  the  registration  is  made  after  the  office  of  county 

oierk  has  been  re-established.    Shields  v.  Morrow,  51  T.  898. 

(7)  The  clerk  can  record  an  instrument  in  which  he  is  interested.  Brockenborough  ▼•  Mel- 
ton, 55  T.  498. 

Art.  4295.  Seal  Of  oountF  court  to  be  used.  The  seal  of  the  county 
^oourt  shall  be  the  seal  of  the  recorder,  and  shall  be  used  for  the  autbentioatioa 
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of  all  his  official  acts.     [Act  May  12.  Julv  13,  1846,  §  S;  1  Leg.  p.  236;  P.  D. 
5002.] 

(1)  When  a  single  clerk  is  performing  the  duties  of  district  and  county  clerk,  in  performing 
the  duties  of  the  county  clerk  he  must  use  the  seal  of  said  court  and  authenticate  his  official 
acts  as  clerk  of  such  county  court.     Ante,  Arts.  1159,  1160. 

Akt  4296.  Books,  etc.,  to  be  provided.  Each  recorder  shall  provide 
suitabto  books  and  presses  for  his  office,  and  keep  regular  and  faithful  account^ 
of  the  expenses  thereof,  and  such  accounts  shall  be  audited  by  the  oommis- 
sioners'  court  and  paid  out  of  the  county  treasury.  [Act  May  12,  July  13, 
1846,  §  3;  1  Leg.  p.  236;  P.  D.  5003.] 

Abt.  4297.  File  book  to  be  kept,  etc.  When  any  instrument  of  writing 
authorized  by  law  to  be  recorded  shall  be  deposited  in  the  recorder's  oflBce  foi 
record,  if  the  same  shall  be  aoknowledged  or  proved  in  the  manner  prescribed 
by  law  for  record,  the  recorder  shall  enter  in  a  book  to  be  providea  for  that 
purpose,  in  alphabetical  order,  the  names  of  the  parties  and  date  and. nature 
thereof  and  the  time  of  delivery  for  record ;  and  shall  give  to  the  person  de- 
positing  the  same,  if  required,  a  receipt  specifying  the  particulars  thereof. 
[Act  May  12,  July  13, 1846;  1  Leg.  §  12,  p.  236;  P.  D.  5012.] 

Abt.  4298.  Record,  when  and  how  made.  Each  recorder  shall,  with^ 
out  delay,  record  every  instrument  of  writing  authorized  to  be  recorded  by 
him,  which  is  deposited  with  him  for  record,  with  the  acknowledgments, 
proofs,  affidavits  and  certificates  written  or  printed  on  the  same,  and  sJl  other 
papers  referred  to  und  thereto  annexed,  in  tne  order  and  as  of  the  time  when 
the  same  shall  have  been  deposited  for  record,  by  entering  them  word  for 
word  and  letter  for  letter,  and  noting  at  the  foot  of  such  record  all  interlines- 
tions,  erasures  and  words  visibly  written  on  erasures,  and  noting  at  the  foot  of 
the  record  the  hour  and  the  day  of  the  month  and  year  when  the  instrument 
so  recorded  was  deposited  in  his  office  for  record.  [Act  May  12,  July.  13^ 
1846;  1  Leg.  §  13,  p.  236;  P.  D.  6013.] 

Abt.  4^99.  Record  takes  effect,  when  —  Certiflcate  of.  Every  such 
instrument  of  writing  shall  be  considered  as  recorded  fromlhe  time  it  was  de- 
posited for  record ;  and  the  recorder  shall  certify  under  his  hand  and  seal  of 
office  to  every  such  instrdment  of  writing  so  recorded,  the  hour,  lay,  month 
and  year  when  he  recorded  ft,  and  the  book  and  page  or  pages  in  w^ich  it  is 
recorded ;  and  when  recorded  deliver  the  same  to  the  party  entitled  thereto 
or  to  his  order.    [Act  May  12,  July  13,  1846;  1  Leg.  §  14,  p.  236;  P.  D.  5014.} 

Art.  4300.  Indexes  to  books  concerning  land.  Each  recorder  shall 
make  and  enter  in  a  well-bound  book  an  index,  in,  alphabetical  order,  to  all 
books  of  records  wherein  deeds,  mortgages  or  other  mstruments  of  writing 
concerning  lands  and  tenements  are  recorded,  distinguishing  the  books  ana 
pages  in  which  every  such  deed  or  writing  is  recorded.  [Act  May  12,  July 
13,  1846;  1  Leg.  §  16,  p.  236;  P.  D.  5015.] 

Abt.  4301.  Indexes,  how  kept.  It  shall  be  a  cross-index  and  shall  con- 
tain the  names  of  the  several  grantors  and  grantees  in  alphabetical  order;  and 
in  case  the  deed  be  made  by  a  sheriff,  the  name  of  the  sneriff  and  defendant  . 
in  execution ;  and  if  by  executors,  administrators  or  guardians,  their  names 
and  the  names  of  their  testators,  intestates  or  wards;  and  if  by  attorney,  the 
name  of  such  attorney  and  his  constituents;  and  if  by  a  commissioner,  the 
name  of  such  commissfoner  and  the  person  whose  estate  is  conveyed.  [Act 
May  12,  July  13, 1846;  1  Leg.  §  16,  p.  236;  P.  D.  5016.J 

Abt.  4302.  Indexes  to  books  relating  to  personal  property  and 
official  bonds.  Each  recorder  shall,  in  like  manner,  make  and  keep  in  his 
office  a  full  and  perfect  alphabetical  index  to  all  books  of  record  in  his  office^ 
wherein  all  instruments  of  writing  in  relation  to  goods  and  chattels,  or  mov- 
able property  of  any  description,  marriage  contracts  and  powers  of  attorney, 
and  all  other  instruments  of  writing  authorized  or  required  to  be  recorded  in 
liis  office  are  recorded;  and  a  like  mdex  of  all  the  books  of  record  whereia 
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official  bonds  are  recorded,  the  names  of  the  officers  appointed,  and  of  the 
obligors  in  any  bond  recorded;  and  a  reference  to  the  book  and  page  where 
the  same  are  recorded.  [Act  May  12,  July  13,  1846;  1  Leg.  §  17,  p.  236; 
P.  D.  6017.] 

Art.  4303.  Attested  copies  of  records  given.  It  shall  be  the  daty  of 
the  recorder  to  give  attested  copies  whenever  demanded  of  all  papers  recorded 
in  his  office;  and  the  recorder  shall  receive  for  all  such  copies,  and  all  other 
writings  reqiiired  of  him  by  virtue  of  his  office,  such  fees  as  may  be  provided 
by  law.    [Act  Dec.  20, 1886;  1  Cong.  p.  148;  P.  D.  4979.] 

Abt.  4804.  Mortgages,  etc.,  recorded  how.  All  deeds  of  trust,  mor^ 
gages,  judgments  which  are  required  to  be  recorded  in  order  to  create  a  judg- 
ment Uen,  or  other  instruments  of  writing  intended  to  create  a  lien,  shall  he 
recorded  in  a  book  or  books  separate  from  those  in  which  deeds  or  other  con- 
veyances are  recorded. 

(1)  As  to  mortgages  and  deeds  of  tmst  on  chattels,  see  onttL  8190/.  Abstracts  of  judg- 
ments must  be  recorded  in  a  book  caUed  the  "  Judgment  Record.**  Antej  Art.  8158.  Mechan- 
ioe^  liens,  etc..  must  be  recorded  in  a  book  kept  for  that  purpose.  Act  March  28,  June  81, 1885 ; 
19  Leg.  68.  Butit  need  not  be  a  book  kept  exclusively  for  liens  of  this  character.  It  can  be 
prcijpearlj  recorded  in  a  book  in  which  mortgagee  are  also  recorded.    Quinn  ▼•  Logan,  87  T.  600. 
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4305. 


OK  2.— ACKNOWLEDGMENT  AND  PROOF  OF  DEEDS,  ETC.,  FOR 

RECORD. 


Art. 

4a09.    Before  frbQii&«olaM>wledpMnfesDMi7l» 

floade  in  thifli^lfUe. 
4308.    Without  this   state  and  within    the 

United  States. 
4807.    Without  the  United  States. 
4806.    Acknowledffmenl,  bow -made. 

4809.  Party  must  oe  kooicn  or  proTeo. 

4810.  Aeknowledgment  ef  married  woman, 

when  imfhoft  tairep. 
4»lt.    G^rtifioate  of  officer. 
4812.    Form  of  oertlflcate  of  acknowledgment. 
4818.    Fermof  oertMeato^^okBefHedgmeat 

of  married  woman. 

4814.  Proof  of  iaetroment  hgr  witness. 

4815.  Wttnees  must  he  pessonaUy  Jcno wn  to 

the  officer. 
481t^.    Form  of  oertffioate  of  proof  4)y  witness. 
4817.    Handwritiq^  mi^  he  proren,  wlien« 


Abt. 
4818. 
4810. 

48t0. 
488L 

4888. 


4896. 
48». 


BHdenee  most  ptomo  what 

Proof,  how  made  when  giaiitDr.hii 

madeliis  maiic 
Prows,  how  made  and'oertlDeH. 
Officers  aae  aofehoriMl  Jo  aMUIir 

oalbs,-eita 
Subpoena  shall  issue,  wlien. 

•Htneai. 

of  the 

etc.,  to  be  recotiled. 
"What -statement  ^or^'cseord  ^teU-en* 

tain. 
Statement  shaU  further  recite. 
The  book.to'be  a  publio  record. 
Action  for  damages  wQl  lie  feypflnan 

ii^jm^ed. 


4884.    f^tirnfflit 


Art.  4305.    Acknowledgment  within  this  state,  before  whom  made. 

The  acknowled^ent  or  proof  of  an  instrament  of  writing  for  record  may  be 
made  within  this  state  before  either  — 

1.  A  clerk  of  the  district  court. 

2.  A  judge  or  clerk  of  the  county  court. 

3.  A  notary  pi^blio.    [Act  May  6, 1871;  12  Leg.  p.  77;  P.  D.  7418.] 

(1)  A  deputy  district  clerk  can  take  acknowledgments  in  all  cases  where  his  principal  is  su- 
thorized  so  to  do.    Wert  v.  Schneider,  64  T.  827. 

(2)  An  officer  named  as  trustee  in  a  deed  of  trust  cannot  take  the  acknowledgment  of  the 
grantor  in  such  deed.    Brown  v.  Moore,  88  T.  645. 

One  who  identifies  himself  with  a  transaction  evidenced  by  a  written  instrument^  by  plac- 
ing his  name  on  the  face  thereof  as  agent  for  one  of  the  parties  thereto,  is  not  coimliofcent,  as  a 
notary  public,  to  take  the  acknowledgment  of  any  of  the  parties.  Sample  ▼.  Irwin,  46  T. 
567;  Morton  v.  Lowell,  56  T.  648. 

(8)  The  effect  of  the  record  of  an  instrument  concerning  lands,  on  its  face  regularly  acknowl- 
edged, or  proved  for  record  and  duly  recorded,  cannot  in  a  collateral  prooeemng  be  attsoked 
by  showing  that  the  officer  who  took  the  acknowledgment  or  proof  had  an  interest  in  the  land, 
or  that  the  acknowledgment  was  taken  outside  the  territorial  limits  of  the  officer's  appoinl- 
ment,  or  that  the  officer  was  at  the  time  exercising  two  incompatible  offices.  Titus  v.  John- 
son, 50  T.  224. 

(4)  A  deed  without  subucribinff  witnesses,  which  has  been  acknowledged  by  the  grantor,  bat 
has  not  been  recorded,  is  valid,  ^ut  when  offered  in  evidence  its  execution  may  he  proven  by 
the  grantor,  or  by  any  person  w  no  was  present  at  its  execution.   Meuley  v.  Zeiglar,  &  T.  C& 

(6)  By  the  act  of  Dec.  20, 1886,  the  recorder  was  authorized  to  take  ucknowledtfment  of  execo- 
tlon  of  Instrament  in  writing  by  the  grantor.  1  Cong.  t«ec.  35,  p.  148;  P.  D.  4973.  By  tfalie  saaM 
act,  such  instrument  could  be  proven  before  a  county  judge,  or  before  the  clerk  of,  the  ooimtT 
court  in  whose  office  such  record  is  proposed  to  be  made.    1  Cong.  sec.  88,  p.  148;  P.  D.  4982. 

(6)  Under  the  act  of  June  12, 1887,  notaries  public  were  authorized  to  perfbrm  all  such  duties 
as  cbief  justices  of  county  courts  are  required  to  perform  by  virtue  of  their  office  as  ex  officio 
notaries  public,  and  an  associate  justice  was  autnorized  to  act  as  a  notary  public  when  the 
chief  justice  was  interested,  or  was  unable  to  act.    1  Con^.  p.  278. 

(7)  The  act  of  January  19,  1889,  authorized  the  acknowJedgment  or  proof  of  instiumentB  of 
writing  affecting  titles  to  land  and  immovable  property  to  be  made  before  a  county  court,  or 
diief  justice  of  the  same,  or  before  the  cl^k  in  whose  office  such  instrument  is  proposed  to  be 
recordfed.  8  Cong,  sec  1,  p.  47 ;  P.  U  4974 

(bj  The  act  of  February  5, 1840,  authorized  a  record  on  the  acknowledgment  of  the  grantor 
before  the  clerk  of  the  county  court  of  the  county  where  the  record  was  made,  or  before  a  dis- 
trict judge,  chief  justice  or  notary  public,  or  two  justices  of  the  peace.  5  Cong.  sees.  6, 6, 
p.  158;  P.  D.  4975. 

(9)  The  act  of  February  5,  March  17, 1841,  authorized  a  record  upon  the  acknowledgment  of 
the  grantor  before  the  register  or  clerk  of  the  coimty  court  of  the  county,  chief  justice  or  notary 

Subuc  of  the  county,  or  any  associate  or  the  chief  justice  of  the  supreme  court.    4  Cong,  sec 
1,  p.  168. 

A  deed  executed  before  a  judge  of  the  first  instance  on  the  25th  of  October,  1884,  wai  re- 
corded on  the  2d  of  June,  1841,  without  having  been  proven  for  record.  Held,  that  a  copy 
from  the  record  was  not  admissible  in  evidence.    Holliday  v.  Cromwell,  26  T.  188. 

The  chief  justice  of  a  county  had  the  right  to  take  the,  acknowledgments  ot  deeds  in  1845. 
Willis  V.  Lewis,  28  T.  185. 

(10)  The  act  of  May  12,  June  18,  1846,  authorized  the  acknowledgment  or  proof  within  this 
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>  before  some  notary  puMic  or  derk  of  the  county  court  of  any  county  in  the  state,  whose 
•certificate  must  be  attested  by  his  official  seaL    1  Jjig,  sec.  8,  p.  286. 

(11)  By  the  aot  of  May  18,  June  22,  1846,  notaries  puUic  were  auldiorized  to  take  the  ac- 
knowie^gment  or  proof  of  instruments  of  writing  to  entitle  them  to  registration.  1  Leg. 
p.  841. 

(12)  In  Miner  w.  Thatoker,  9  T.  402,  it  is  said  titat  the  deputy  derk  of  t^  ooun^  court  was 
mtmutboriied  to  take  the  proof  or  adcoowledgment  of  im  instrument  of  wrimig,  but  this 
^Meium  was  disapproved  in  Koee  ▼.  Newman,  26  T.  181,  where  it  was  held  that  tiie  dgmit^  derk 
had  antfaerity  to  take  the  aeknoiwledgm«tt  er  probate  of  deeds  for  registration.  Fri^il  y. 
Johnson,  80  T.  81. 

(18)  Under  the  act  of  March  16,  August  7, 1848,  the  diief  jnstioe  ot  the  county  csurt  was 
mthorised  to  take  the  admowledgment  and  prodf  of  all  instruments  of  writing  for  the  pur- 
pose of  being  reeerded.    2  Lmt.  p.  118. 

(U)  By  the  act  of  April  6,  ll61,  the  acknowledgment  or  proof  wUMn  this  etateiis  made  be- 
fore-eome  notary  public,  derk  oi  the  country  court,  or  judge  of  a  court  of  leooid.  -8  Lig.  6.-8. 
«ec.  1,  p.  87.  This  was  amended  January  14, 1862  (9  L«r.  sec.  1,  p.  57),  so  as  to  confer  anthos^ty 
upon  the  deputy  of  the  ooun^  cterk  sad  to  validflte  ackao^edgnMnts  heretofore  madeiiefDre 
moh  officer. 

(15)  By  the  act  of  August  8, 1870,  deite  of  the  district  ooovts,  their  dsfMtleeand  notaries 
public  were  authorized  to  take  the  acknowledgment  of  deeds  and  other  instruments  required 
by  iaw  to  bereoerded  in  this  state,  and  the  certificate  of  such  officer  orer  his  ofRdaleignature 
aiid  seal  oi  offiee,  that  such  instrument  has  been  so  adoM^wMged,  entitled  tlie  same  to  regis- 
tration.   12  L^.  p.  40. 

Art.  4306.  Acknowledgment  without  this  state,  before  whom 
made.  The  acknowled^ent  or  proof  of  an  instroment  of  writing  for  tecord 
ma^  be  made  without  this  state,  but  within  the  United  States  or  their  terri- 
toriee,  before  either — 

1.  A  clerk  of  some  court  of  record  having  a  seal. 

2.  A  commissioner  of  deeds  duly  appointed  under  the  laws  of  this  state. 
8.  A  notary  public.     [Act  May  6,  1871;  12  Leg.  p.  77;  P.  D.  7418.] 

(1)  The  act  of  February  5,  March  17»  1841,  authorized  the  acknowledgment  or  proof  of 
•deeds,  etc.,  for  record  without  the  republic  but  within  the  United  States  or  their  territories, 
before  anj  circuit  or  supreme  judge,  or  chanceUor  of  the  same,  certified  by  him,  with  the  cer- 
tificate of  the  chief  map^istrate  of  the  nation,  as  to  the  official  character  of  such  officer,  and 
the  great  seal  of  the  United  States  thereto  annexed.    5  Cong.  sec.  21,  p.  168. 

(d>  The  act  of  Hay  12,  June  18, 1846,  permitted  an  instrument  to  be  acknowledged  or  proven 
without  this  state  and  within  the  United  States  or  their  territoneB.  before  some  judge  of  a 
court  of  record  having  a  seal,  whose  certificate  must  be  attested  by  his  official  seal.  1  Leg. 
sec.  2,  p.  i&i. 

It  appearing  by  the  certificate  that  the  court  in  which  the  judge  presided,  before  whom  an 
affidavit  was  made,  had  a  clerk  and  seal,  was  sufficient  evidence  that  it  was  a  court  of  record. 
Moore  ▼.  Oaraon,  12  T.  66. 

(8)  By  the  act  of  April  6,  1861,  the  acknowledgment  or  proof  of  an  instrument  of  writing, 
without  this  state  and  within  the  Confederate  States,  or  the  United  States  or  their  tenatories, 
oould  be  made  before  some  judge  of  a  court  of  record  having  a  seal,  the  certificate  thereof  to 
be  attested  under  the  seal  of  the  officer  taking'the  same.  8  Leg.  sec.  1,  p.  87.  This  was  re-enaoted 
January  14, 1862.    9  Leg.  p.  57. 

(4)  By  the  act  of  May  8,  June  22,  1846,  commissioners  of  deeds  for  the  state  of  Texas  in 
other  states^  and  in  the  District  of  Columbia,  had  authority  to  take  the  acknowledgment  and 
proofs  of  the  execution  of  any  deeds,  mortgages  and  other  conveyances  of  any  lands,  tene- 
ments or  hereditaments.     1  Leg.  p.  187. 

(5)  By  the  act  of  December  81,  1861,  commissioners  of  deeds  in  the  Choctaw,  Chickasaw, 
Cherokee  and  Creek  nations  of  Indians,  had  authority  to  take  acknowledgments  of  d^eds, 
transfers  or  conveyances  of  ail  kinds  of  property  situated  in  this  state.    9  Leg.  p.  21. 

Abt.  4307.  Acknowledgment  without  the  United  States,  before 
whom  made.  The  acknowledgment  or  proof  of  an  instrument  of  writing 
for  record  may  be  made  without  the  United  States  before  either  — 

1.  A  minister,  commissioner,  or  charge  d'affaires  of  the  United  States,  resi- 
dent and  acccredited  in  the  country  where  the  proof  or  acknowledgment  is 
made. 

2.  A  consul-general,  consul,  vice-consul,  commercial  agent,  vice-commercial 
agent,  deputy  consul  or  consular  agent  of  the  United  States,  resident  in  the 
country  where  the  proof  or  acknowledgment  is  made. 

8.  A  notary  public.     [Act  May  6,  1^71;  12  Leg.  p.  77;  P.  D.  7418.] 

(1)  The  act  of  February  5,  March  17,  1841,  authorized  the  acknowledgment  or  proof  of  a 
deed,  etc.,  for  record,  without  the  United  States,  before  any  judge  of  a  buperior  court  of  rec- 
ord,.or  in  any  such  court,  and  certified  by  such  judge,  or  the  record  thereof  exemplified,  and 
either  to  counter-certified  by  the  chief  magistrate  or  sovereign  of  such  other  nation  or  Idng- 
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dom,  nnder  the  great  seal,  or  by  the  consul  of  this  republic,  or  minister  resident  there.  5  Gong, 
sec.  21,  p.  168. 

(2)  The  act  of  May  12,  June  18,  1846,  permitted  an  instrument  to  be  acknowledged  or  prorei 
without  the  United  States,  before  some  public  minister,  charg6  d'affaires,  or  consul  of  the 
United  States,  whose  certificate  must  be  attested  by  his  official  seal.    1  Leg.  p.  236. 

(8)  By  the  act  of  April  6,  1861,  the  acknowledgment  or  proof  of  an  instrument,  without  the 
Confederate  States  or  United  States,  could  be  made  before  some  public  minister,  charg6  d'affaires, 
or  consul  of  the  Confederate  States,  the  certificate  of  such  acknowledgment  or  proof  to  be  at- 
tested under  the  official  seal  of  the  officer  taking  the  same.  8  Leg.  S.  S.  sec.  1,  p.  87.  This 
section  was  re-enacted  January  14,  1862.    9  Leg.  57. 

Abt.  4308.  Acknowledgment,  how  made.  The  acknowledgment  of 
an  instrument  of  writing  for  the  purpose  of  bein^  recorded  shall  he  by  the 
grantor  or  person  who  executed  tne  same  appearing  before  some  officer  au- 
tnorized  to  take  such  acknowledgment,  and  stating  that  he  had  executed  the 
same  for  the  consideration  and  purposes  therein  stated;  and  the  officer  taking 
such  acknowledgment  shall  make  a  certificate  thereof,  sign  and  seal  the  same 
with  his  seal  of  office.     [Act  May  12,  1846;  1  Leg.  p.  236;  P.  D.  5007.] 

(1)  A  certificate,  formal  in  other  respects,  whk^  declares  that  the  party  whose  nameappean 

to  a  deed  to  which  the  certificate  is  attached,  appeared  "  and  acknowled^^  that bad 

signed,  sealed  and  delivered  the  same,  is  not  sufficient    Huff  v^  Webb,  64  T.  284. 

(2)  A  certificate  of  acknowledgment  attached  to  deed,  but  without  date,  is  sufficient  Webb 
T.  Huflf,  61  T.  677. 

(8)  A  notary's  certificate  of  probate  of  a  deed  for  record  is  defective  if  not  authenticated  b^ 
his  seaL    Ballard  y.  Perry,  28  T.  847. 

(4)  The  acts  of  December  20,  1886,  and  January  19, 1889,  authorized  a  record,  when  tiie 
grantor  ''  himself  shall  acknowledge  the  same,*^  which  shall  be  certified  by  the  recorder,  and 
form  part  of  the  record.    1  Cong.  sec.  85,  p.  148;  8  Cong,  sea  1,  p.  47. 

A  special  conmiissioner  appointed  in  1884  to  issue  title  to  land  nnder  a  special  concession,  on 
the  19th  of  June,  1888,  appeared  before  the  proper  officer  and  acknowledged  his  signature  to 
the  testimonio  of  title  made  by  him.    Helo,  to  be  duly  probated.    Fulton  y.  Bayne,  18  T.  50. 

A  deed  purported  to  have  been  executed  in  1885  before  A,,  as  second  judge  of  the  first  in- 
stance, actmg  with  two  instrumental  and  two  assisting  witnesses.  On  the  8a  of  April,  1889, 
A.  appeared  before  the  county  clerk  of  Milam  county  and  acknowledged  his  own  signature, 
and  made  oath  to  the  signature  of  the  grantor.  Held,  that  the  deed  was  properly  authenticated 
for  record.    McKissick  y.  Colauhoun,  18  T.  148. 

(5)  The  act  of  February  5,  1840,  authorized  the  record  of  a  deed  upon  the  certificate,  under 
seal,  of  any  two  jjustices  of  the  peace  for  any  county  in  this  republic,  annexed  'to  such  deeds, 
and  to  the  followmg  effect,  to  wit :  Republic  of  Texas,  county  of  — -•  We,  A.  B.  and  D.  C,  jus- 
tices of  the  peace  of  the  county  aforesaid,  do  hereby  certify  that  K  F.,  a  party  (or  £•  G.  and  6. 

M.,  etc.,  parties)  to  a  certain  deed  bearing  date  on  the day  of ,  and  hereto  annexed,  per* 

sonally  appeared  before  us,  in  our  county  aforesaid,  and  acknowledged  the  same  to  be  his  (or 
their)  act  and  deed,  and  desired  us  to  certify  thd  said  acknowledgment  to  the  derk  of  the 

county  of ,  in  order  that  said  deed  may  be  recorded.    Given  under  our  hands  and  seals 

this day  of .    4  C5ong.  sec.  6,  p.  158. 

(6)  The  act  of  February  5,  March  17,  1841,  authorized  a  record  on  the  acknowledgment  of 
the  grantor,  in  which  case  there  need  be  no  subscribing  witnesses.    5  Cong.  sec.  21,  p.  163. 

(7)  By  the  act  of  May  12,  June  18,  1846,  the  acknowledgment  of  an  instrument  of  writing 
for  the  purpose  of  being  recorded  was  by  the  grantor  or  person  who  executed  the  same,  ap- 
pearing  before  some  officer  authorized  to  take  such  acknowledgment,  and  stating; that  he  bad 
executed  the  same  for  the  consideration  and  purposes  therein  stated ;  and  the  officer  taking  such 
acknowledgment  was  required  to  make  a  certificate  thereof,  sign  and  seal  the  same  with  his 
6^  of  office.    1  Leg.  sec.  7,  p.  236. 

In  the  authentication  of  a  deed  under  the  act  of  May  12, 1846,  the  word  consideration  was 
omitted.    The  omission  held  to  be  immaterial    Monroe  v.  Arledge,  28  T.  478. 

Aot.  4309.    Person  maMng  acknowledgment  must  be  known.   Ko 

acknowled^ent  of  any  instrument  of  writing  shall  be  taken,  unless  the  offi- 
cer taking  it  knows  or  has  satisfactory  evidence  on  the  oath  or  affirmation  of 
a  credible  witness,  which  shall  be  notm  in  his  certificate,  that  the  person  mak- 
ing such  acknowledgment  is  the  individual  who  executed  and  is  described  m 
the  instrument.     [Act  March  6, 1863;  9  Leg.  S.  S.  p.  26;  P.  D  5010.] 

(1)  A  oertificate  which  states  *'that  the  grantor  was  personally  knovn  vo  him,  and  that  he 
declared  to  him  that  he  had  executed  the  deed  '*  is  a  substantial  compliana  with  the  statute. 
Schramm  ▼.  Gentry,  68  T.  588. 

(2)  The  act  of  May  12,  June  18,  1846,  is  as  follows  i 

'  Whenever  any  grantor  or  person  who  executed  any  instrument  of  writing,  or  any  subscrib- 
ing witness  to  such  instrument,  shall  appear  before  any  officer  authorized  to  take  acknowledg- 
ments or  proofs  of  such  instruments,  for  the  purpoHe  of  acknowledging  or  proving  such 
instrument  for  record,  if  such  grantor  or  person  who  executed  uucii  instrument,  or  sub6U*ibiog 
witness,  shall  be  personally  unknown  to  such  officer,  his  identity,  and  uis  being  thv-  ptireon  be 
purports  to  be  on  the  face  of  such  instrument,  shall  be  proven  to  such  officer;  woich  proof 
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may  be  made  by  witnesses  known  to  the  officer,  or  the  affidavit  of  such  grantor  or  person  wha 
executed  sucli  instrument,  or  subscribing  witness,  if  such  officer  shall  be  satisfied  therewith, 
which  proof  or  affidavit  shall  also  be  indorsed  on  such  instrument  of  writing.  1  Leg.  sec.  10, 
p.  236. 

(3)  The  officer  in  his  certificate,  given  under  the  statute  of  1846,  statted  that  the  grantor 
appeared  before  him  in  person,  and  that  "  he  was  made  known  to  him."  Held^  that  the  fail- 
Tire  to  indorse  the  proof  of  identity  on  the  deed  did  not  vitiate  the  record.  Sowers  v.  Peterson,, 
W  T.  216. 

(4)  Any  corporation  may  convey  lands  by  deed,  sealed  with  the  common  seal  of  the  corpo- 
ration,  and  signed  by  the  president  or  the  presiding  member  or  trustee  of  said  corporation ;. 
«nd  such  deed,  when  acknowledged  by  such  officer  to  be  the  act  of  the  corporation,  or  proved 
in  the  manner  prescribed  for  other  conveyances  of  lands,  may  be  recorded  m  like  manner  and 
with  the  same  effect  as  other  deeds.    Ante,  art  600. 

A  deed  purporting  to  convey  title  to  land  by  a  national  bank  to  which  was  signed  the  corpo- 
rate name  with  the  oank  seal  affixed  by  John  Kerr,  president,  and  B.  P.  Aunspaugh,  cashier, 
oad  affixed  thereto  the  following  certificate  of  acknowledgment:  This  day  personaliy  appeared 
John  Kerr,  president  of  said  First  National  Bank  of  the  city  of  Dallas,  and  R  P.  Aunspaugh,. 
cashier  of  said  bank,  both  of  whom  are  to  me  well  known,  and  severally  acknowledged  that 
they  executed  the  above  and  foregoing  instrument  for  the  purpoees  and  considerations  therein 
contained,  signed  by  the  officer  and  authenticated  with  his  seaL  Held  to  be  in  compliance^ 
with  the  statute.    MuUer  ▼.  Boone.  63  T.  91. 

(5)  By  the  acit  of  April  6,  1861,  when  any  deed,  transfer  or  other  instrument  of  writing  exe- 
cuted by  the  president  of  any  railroad  company  which  has  or  may  be  incorporated  by  the  laws- 
of  this  state,  shall  be  attested  by  the  seal  of  said  company,  it  shall  be  considered  sufficiently 
authenticated  to  authorize  the  clerk  of  the  coun^  court  to  record  the  same.  8  Leg.  8.  S. 
p.  37.    This  section  was  re-enacted  Januaty  14,  1862.    9  Leg.  p.  57. 

Art.  4310.    Acknowledgment  of  married  woman,  how  taken.    Ko>  , 

acknowledgment  of  a  married  woman  to  any  conveyance  or  other  instrument 
purporting  to  be  executed  by  her  shall  be  take^  unless  she  has  had  the  same- 
shown  to  her,  and  then  and  there  fully  explained  by  the  ofScer  taking  the  ac-    ^^ 
knowledgment,  on  an  examination  privily  and  apart  from  her  husband ;  nor    '%- 
shall  he  certify  to  the  same  unless'she  thereupon  acknowledges  to  such  officer       ^ 
that  the  same  is  her  act  and  deed,  that  she  has  willingly  signed  the  same,  and 
that  she  wishes  not  to  retract  it.    [Act  April  30,  1846;  1  Leg.  p.  156;  P.  D. 
1003.] 

<1)  By  statute,  a  oonTeyance  of  real  estate,  the  separate  property  of  the  wife,  is  not  valid 
imlees  the  husband  joins  therein  and  it  is  privily  acknowledged  by  her.  AntBt  559.  And  an  ex- 
ecotonr  contract  by  ner  for  the  sale  of  real  estate  is  not  enforcibie.    Jones  v.  Goff,  63  T.  24S. 

(8)  By  a  deed  dated  October  2, 1887,  W.  H.  and  his  wife,  E.  £L»  conveyed  to  M.  certain  tracts- 
of  land,  the  property  of  the  wife,  situated  in  Texas.  The  deed  was  acknowledged  b^  the  hus- 
band and  wife  before  the  chief  justice  of  Brazoria  county,  without  a  privy  examination  of  the 
wifei  Held,  that  the  deed  was  valid.  Under  the  Spanish  law,  which  was  in  force  in  Texas 
until  the  adoption  of  the  common  law  by  the  act  of  January  20,  Marcl^  16,  1840(4  Cong.  p.  3)^ 
the  privy  examination  of  the  wife  was  not  required  in  any  case,  and  contracts  made  by  her' 
without  the  consent  or  license  of  the  husband  were  valid  if  they  did  not  operate  to  his  preju- 
dice. Harvey  v.  Hill,  7  T.  591.  And  his  assent  would  be  presumed  when  it  was  evident  that 
he  was  aware  of  the  transaction,  and  made  no  olnection  for  several  (in  this  case  fourteen)  years- 
thereafter.  Poor  v.  Boyce,  12  T.  440;  Allen  v.  Urquhart,  19  T.  480;  Parker  v.  Spencer,  61  T^ 
156. 

(8)  By  the  act  of  February  8, 1841,  when  a  husband  and  wife  have  sealed  and  delivered  a  writ- 
ing purporting  to  be  a  conveyance  of  any  estate  or  •  interest  in  any  land,  or  other  effects,  the 
separate  property  of  the  wife,  if  she  appear  before  an  v  judge  of  the  district  court,  or  chief 
justice  of  the  county  court,  and,  being  examined  privily  and  apart  from  her  husband,  shall 
dedafe  that  she  did  freely  and  willingly  seal  and  deliver  the  said  writing  (to  be  then  shown 
and  explained  to  her),  and  wishes  not  to  retract  it,  and  shall  acknowledge  the  said  writing,  so^ 
again  uiown  to  her,  to  be  her  act,  such  privy  examination,  acknowledgment  and  declaration 
the  said  judge  or  chief  justice  shall  certify,  under  his  hand  and  seal,  by  a  certificate  annexed 
to  said  writing,  and  to  the  following  effect,  or  substance  thereof,  that  is  to  say: 
Bkpubuc  of  Texas,  } 
County  of .     ) 

I,  A.  B.,  cliief  justice  of  the  county  aforesaid,  do  hereby  certify  that  E.  F.,  the  wife  of  G.  H.,. 
parties  to  a  certam  deed,  bearing  date  on  the day  of ,  and  hereunto  annexed,  person- 
ally api>eared  before  me,  the  chief  justice  of  the  county  aforesaid,  and  having  been  examined 
by  me  privily  and  apart  from  her  husband,  and  having  the  deed  aforesaid  fully  explained  to 
her,  she,  the  said  E.  F.,  acknowledged  the  same  to  be  her  act  and  deed,  and  declared  that  she- 
bad  willingly  signed,  sealed  and  delivered  the  same,  and  that  she  wished  not  to  retract  it. 

Given  under  my  hand  and  seal,  this day  of . 

But  any  certificate  showing  that  the  requisitions  of  the  law  have  been  complied  with  shall 
be  as  valid  as  the  form  prescribed.  5  Ck>ng.  p.  144.  This  is  the  first  law  enacted  requiring  the 
privy  examination  of  a  married  woman.    Berry  v.  Donley,  26  T.  787. 

(4)  The  act  of  April  30, 1846  (1  Leg.  p.  156  j,  is  substantially  the  8ame  as  the  act  of  February,. 
1841,  except  that  the  acknowledgment  of  the  wife  shall  be  made  before  a  judge  ol  tiie  supreme^ 
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or  district  court,  or  notary  public;  the  words  ''sign  and  seal**  are  used  instead  of  ^e  frardb 
*' seal  and  deliver.** 

The  certificate  under  the  act  of  1846  is  as  follows :    State  of  Texas,  County  of .    Before 

me, :,  judge  of,  or  notary  public  of, county,  personallv  appeared  ^— ,  wife 

■of ,  p^ies  to  a  certain  deed  or  writing  bearing  date  on  the day  of  —— ,  heretc 

annexed,  and  having  been  examined  by  me  privily  and  apart  from  her  husband,  and  having 

the  same  f  uUv  explained  to  her,  she,  the  said ,  acknowledged  the  same  to  be  her  act 

and  deed,  and  declared  that  she  had  willingly  signed,  s^ed  and  delivered  the  same,  iBmdfhta 
«he  wished  not  to  retract  It.  To  certify  which,  I  hereto  sign  n^namB  and  affix  my^a^  fbb 
day  of . 

By  the  act  of  Aprfl  80,  ISiBn  Xeg.  p.  tSU),  l^e  aclmowledgment  of  the  wSe,  when  ^eiaeea 
is  signed  and  Beftled  out  of  this  state,  mrt  within  the  United  States  or  any  of  tiieirterriftcRte. 
•<x>uld  be  taken  by  the  judge  of  a  court  of  record  having  a  seal. 

When  the  deed  is  signed  and  sealed  out  of  the  United  States,  the  a<9niowle4siAent  <tf  toe 
-wife  could  be  taken  \man  any  public  minister,  chaig6  d'affaires  or  consul  of  the  tfnitedlftala?. 

By  the  act  of  1f^  8,  June  22, 18M  (1  Ix^  p.  187X  commissioirars  oV  deeds  for  Tineas  in  any  of 
4he  staites  of  the  United  States  or  the  District  of  Ck>lumbia  were  auttiorised  to  take  the  ac- 
knowledgment oT  married  women. 

(5)  By  the  actof  December  18, 1819 ^8  Leg.  p.  11),  dlecte  of  the  ocmxttj  eoofts  were  adthoilsed 
^  take  the  separate  acknowledgment  df  manied  women. 

(6)  By  the  act  of  December  81,  1861  (9  Leg.  p.  21),  commisdoners  Of  deeds  in  the  Choctew, 
Ohickassw,  Cherokee  and  Cre^  nations  of  uiotois,  were  authorized  to  take  tiie  acknowMg- 
ment  of  married  women. 

(7)  In  the  authentication  of  a  deed  by  a  manied  woman,  acknowledged  October  35, 1815,  the 
woitl  **  seal  '*  before  the  words  '*  of  office,**  in  the  authentication  clause,  was  omitted.  Hie 
officer  testified  that  the  aclmowledgment  wastaken  by  him,  and  the  words  were  inadvertently 
•omitted  in  the  ocrtiflcate.  MMf  mt  Hae  omission  was  immateriid.  Nichols  v.  Stewart,  15 
T.  226. 

(8)  The  certificate  by  a  notary  pubtic,  apparently  made  under  the  act  of  1846,  recited  that  the 
grantor,  a  married  woman,  ai^eived  before  him,  '^ond  aokncrv^edged  henielf  party  to  the  an- 
nexed deed  of  trust,  and,  being  examined  and  apart  from  her  husband,  acknowledged  tkat  she 

caigned,  sealed  and  delivered  the  same  for  the  purposes  and  considerations  therein  expiooDod, 
^nd  that  she  wished  not  to  retract  it."  field,  that  the  certificate  was  fatalfy  d^ective,  'Rice 
v.  Peaoodc,  87  T.  892.  An  acknowledgment  of  a  married  woman  before  a  notary  public  waa 
made  in  A^ril.  1861.  The  certificate  was  regular  in  every  respect,  exo^t  that  tfaie  seal  of  the 
-county  court  was  used  instead  of  the  notarial  seaU  Hda,  that  the  certificate  was  a  nulli^. 
McKeilm:  v.  Peck,  89  T.  ^SSl. 

A  certificate  of  the  acknowledgment  of  a  married  woman,  dated  April  25, 1858,  fkiM  to 
lahow  that  the  officer  explained  the  instrumeoi  to  her,  and  that  ehe  thereupon  AoknowM^ed 
it  as  her  act,  and  declared  that  she  wished  not  to  retract  it.  Held,  that  the  certificate  was 
iatally  defective.    Bnleman  v.  Prttchett,  56  T.  482. 

A  eertificate  of  acknowledgment  which  failed  to  show  ^ot  a  -deed  had  been  fully  explaiBed 
to  a  married  woman  by  the  office  is  fatally  defective.  Langton  v.  Marshal  i,  59  T.  296;  Jeim- 
.non  V.  Bryan,  62  T.  628. 

(9)  In  a  certificate  of  acknowledgment  under  the  act  of  April,  1846.  the  words  *' sealed  and 
delivered  **  were  omitted.  Held,  the  omission  was  immaterial.  Mullins  v.  Weaver,  ^  T.  5.  A 
•<^rtificate  attaohed  to  a  deed  of  a  married  woman  read  as  follows:  Personally  appeared ke- 
iore  me,  etc.,  *'  W.  B.,  party  to  a  deed  bearing  date  November  29,  1859,  and  acknowMfsd 
that  he,  the  said  B.,  signed  the  said  deed  for  the  purposes  and  considerations  therein  vet  ferth 
4Uid  expressed;  and  £.  B.,  wife  of  said  B.,  also  a  party  to  said  deed,  whose  signature,  with  faer 
mark  to  tiie  same,  being  by  me  examined  privately  imd  apart  from  that  of  her  husfaandi,  and  kav- 
ing  the  said  deed  fully  explained  to  her,  she,  said  Ellen  Belcher,  acknowledged  that  she  sigaed 
the  said  deed  without  any  bribe,  threat,  or  oompulsion  from  that  of  her  hwMDd,  aad  that  sbe 
-does  not  wish  to  contract  the  same.  Given  under  my  hand,**  etc.  Held,  that  the  oertifioate. 
ihough  very  informal,  was  sufficient.    Beloher  v.  Weaver,  46  T.  298. 

A  certificate  to  th^  privy  examination  and  acknowledgment  ot  a  married  woman  read  sb 
follows:  Before  me,  etc.,  "On  this  11th  day  of  April,  1872,  personally  oame  and  apMred 
JVancis  Solyer  and  Caroline  L.  Solyer,  his  wife,  to  me  well  known,  and  severally  acknowledged 
Xhat  they  had  executed  and  delivered  the  foregoing  conveyance  as  their  voluntary  act  and 
4eed,  for  the  purposes  and  considerations  therein  expressed,  and  4he  said  Caroline  L.  Solyer 
having  been  examined  by  me  privily  and  apart  from  her  said  husband,  and  having  the  i 


fully  explained  to  her,  she,  the  said  Caroline  L.  Solyer,  declared  that  she  had  willinglv  8i|$ned, 
sealed  and  delivered  the  same,  and  that  she  wished  not  to  retract  it.**  Given,  etc  Held,  saf- 
ficient.  Solyer  v.  Bomanet,  52  T.  567.  The  certificate  of  the  privy  examination  of  a  married 
woman  read  as  follows:  Before  me,  etc.,  "personally  appeared  J.  P.  T.  and  S.  T.,  his  wife, 
who  are  to  me  well  known,  and  acknowledged  that  they  si^ed,  sealed,  executed  and  delivered 
4;he  foregoing  deed  for  the  purposes  and  considerations  therein  specified;  and  the  said  8.  T. 
having  been  examined  by  me  separate  and  apart  from  her  said  husband,  and  after  havioj^ 
tne  contents  and  effects  of  the  foregoing  deed  fully  explained  to  her  by  me,  she  acknowled^ 
chat  she  signed  the  same  of  her  own  free  will  and  accord,  without  the  fear,  force  or  pemuMoa 
of  her  husband,  and  that  she  wished  not  to  retract  it.  Witness,*'  etc.  It  was  objected  tlut 
Xhe  certificate  failed  to  show  that  she  had  acknowledged  the  deed  to  be  her  act ;  that  it  faOed 
^  show  the  delivery  of  the  deed  by  Mrs.  T. ,  or  a  declaration  by  the  officer  that  said  deed  was 
delivered  by  her;  and  that  it  tailed  to  show  any  privy  examination  of  Mrs.  T.  by  the  officer. 
The  objections  were  overruled.  Coombe8  v.  Thomas,  57  T.  321. 
(10)  A  conveyance  of  her  separate  property  by  a  married  woman,  not  executed  in  strict  oom- 
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l^iaDce  with  the  statute,  is  an  absolute  nullity.  Nichols  ▼.  Gordon,  25  T.  Sup.  109;  Berry  t. 
Donley,  26  T.  737;  Eckhardfc  v.  Schlecht,  29  T.  129;  Whetstone  V.  Ctoflfee,  48  T.  269;  Baily  v, 
TnunmeU,  27  T.  ai7,  8^;  Fits5gerald  v.  Turner,  43  T.  79;  Looney  v.  Adameon,  48  T.  619.  Se& 
Womack  v.  Womaek,  8  T.  897;  Dalton  ▼.  Rust,  22  T.  188;  Clayton  v.  Fraaei,  88  T.  91 ;  Smitii 
T.  £Uiott.  89  T.  201. 

(11)  To  estop  a  married  woman  from  asserting  her  rights  to  land  conveyed  by  her  in  a  man- 
ner not  authorized  by  law,  it  is  essential  that  she  should  have  been  guilty  of  some  positive  act 
of  fraud,  or  else  of  some- act  of  concealment  or  sui^esaion  which,  in  law,  wovld  be  equivalenir 
thereto.    Johnson  v«  Bryan,  62.  T.  628k 

(19)  When  the  certificate  of  the  privy  examination  of  a  married  woman  is  in  due  form«  it  is- 
oonclusive  as  to  the  facta  stated  therein,,  in  absence  of  evidence  of  fraud,  to  which  the  person, 
claiming  under  the  instrument  was  a  party,  or  had  knewledgeof  before  the  payment  of  money 
thereon.  Harttey  v«  Erosh,  6  T.  208;  Shelby  v.  Burtis,  18  T.  644;  Pool  v.  Chase,  46  T.  207  ;^ 
Kooourek  v.  ManO:,  64  T.  201;  Waltee  v.  Weaver,  57  T.  569;  Davis  v.  Kennedy,  58  T.  517  ^ 
Pierce  v.  Fort,  60  T.  464;  Stringer  v.  Swenson,  68  T.  7.  It  was  proven  that  the  husband,  by  im- 
poftnnitiea^md  threats  of  violence  towajirda  his  wife,  induced  her  to  sign  a  mort^gage  upon  her 
separate  property  to  secure  the  payment  of  hia  debt.  The  conduct  of  the  husband  towards  hia. 
wife  waa  known  to  the  ag^t  of  the  creditor  who  procured  the  execution  of  the  mortgage.  A 
day  or  two  afterwards,  the  execution  of  the.mortgafi;e  was  acknowledged  by  the  wif^  before  a 
noiai^,  wha  testified  that  ha  saw  no  reluctance  on  nev  part  to  sign.  In  a  suit  by  the  creditor 
agauMi  the  husband  and  wife  for  the  debt  and  foreclosure  of  the  mortgage,  the  jury  found 
that  the  wife  did  not  of  her  own  free  will  and  aocord  execute  the  mortgage,  and  judgment 
was  rendered  for  the  wife  canceling  the  instrument.    Wiley  v.  Prince,  2rT.  687. 

A  married  woman  executed  a  deed  to  land,  her  separate  property,  which  recited  a  considara^ 
tion  o£  |U,500«  The  name  of  the  grantee  was  left  blank  in  the  deed.  The  deed  was  placed  by 
the  husband  in.  the  hands  of  S«  to  effect  a  sale  of  the  property.  B.  had  agreed  to  purchase 
the  land  for  $1,500,  which  he  understood  to  be  the  price  asked,  but  afterwards  declined  to  pur- 
chase at  that  price  cm  account  of  a  supposed  defect  m  the  title.  '  Subsequently  B.  and  S.  agreed 
upon  a  sala  for  1^,060.  The  deed  was  delivered  and  money  paid,  but  without  the  knowledge 
or  consent  of  the  wife,  who  refused  to  receive  any  part  of  the  purchase  money.  Held,  that  the 
wife  could  recover  the  property,  but  the  case  waa  remanded  for  the  purpose  of  determining 
whether  B^  visis.a  purchaser  in  good  faiths  so  aa  to  be  entitled  to  pay  for  his  improvements. 
Cole  v«  Bammel,  62  T.  108. 

AitT,  4811.  Certificate  mxuA  be  placed  on  iiiBtmment.  Any  office^ 
taking  the  acknowledgment  of  a  deed  or  other  instroment  of  writing  must 
place  thereon  his^ofiieml  cmldiiGate,  signed  by  him  and  given  under  his  seal  of 
office,  substantially  in  form  as  hereina^r  prescribed. 

(1)  A  cartifieate  must  show  on  its  face  the*  official  character  of  the  person  by  whom  it  is 
miuia.  Parol  evidence  that  the  peraon  waa  an  officer  competent  to  take  the  acknowledgment 
is  madmisiiMe^to  sopplx  the  defect.  And  a^certilicate  that  is  regular  onits  fane  cannot  be  im- 
peached by  parol  piaoof,  showing  that  he  was  not  in  fact  an  officer  or  disqualified  to  act.  Coffey 
V.  Hendricks^  66 T.  676;  Ballard  v;  Perry,  28  T.  347;  HoUday  v.  Cromwea  26  T.  189;  McKellar 
T.  Peck,  89  T.  881 ;  Titns  v.  Johnson,  60  T.  224  It  ia  otherwise  when  the  incompet^iey  of  the 
oOloar  to  act  appears  on  the  face  o£  the  instrument.  Sample  v.  Irwin,  45  T.  567;  Biown  v. 
Uttos^  88  T.  645;  Morton  v.  Lowell,  56  T.  648-647«  A  certificate  of  acknowledgment  written 
on  a  pieoe^of  paper,  separate  from  the  deed,  and. pasted  to  it,  is  in  compliance  with  the  statiite, 
Sabranun  v.  Gentry,  68  T.  588. 

Abt.  4312.  Form  of  certificate  of  acknowledgment.  The  form  of 
mn  ordinary  oidrtiiicate  of  a.oknowiedgineat  must  be  aabatantially  as  follows : 

"  Tmc  State  of j ) 

*'  Counti^  of .  J 

"  Before  me>  — — [/lere  insert  the  name  and  oharaoter  of  the  officer]^  oq 

this  day  personally  appeared ^  known  to  me  (or  proved  to  me  on  the 

oath  of )  to  be  the  person  whose  name  is  sub^ibed  to  the  foregoing 

insUrument,  and  acknowledged,  to  me  that  he  executed  the  same  for  the  pur- 
poses and  consideration  therein  expressed. 

**  Given  under  my  hand  and  seal  of  olHce,  this day  of ^  A.  D. • 

[Seal.]  " :' 

(1)  The  act  of  February,  1840,  required  the  officer  to  certify  that  such  acknowledgment  of 
the  execution  of  the  instrument  was  made  by  the  grantor.    4  Cong.  sec.  5,  p.  153. 

Ajbt.  4>313.  Form  of  certificate  of  acknowledgment  by  a  married 
'woman.  The  certiticate  of  acknowledgment  of  a  married  woman  must  be 
substantially  in  the  following  form : 

*^  Thb  State  of , ) 

"  County  of .  \ 

"  Before  me, [here  insert  the  name  and  character  of  the  officer^  on 

this  day  personally  appeared ,  wife  of ,  known  to  me  (or 
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proved  to  me  on  the  oath  of )  to  be  the  person  whose  name  is  sub- 
scribed to  the  foregoing  instrument,  and  having  been  examined  bv  me  privily 
and  apart  from  her  husband,  and  having  the  same  fully  explained  to  her,  she, 

the  said ,  acknowledged  such  instruynent  to  be  her  act  and  deed,  and 

declared  that  she  had  willingly  signed  the  same  for  the  purposes  and  consid- 
'eration  therein  expressed,  and  that  she  did  not  wish  to  retract  it. 

"  Given  under  my  hand  and  seal  of  office  this day  of ^  A.  D. , 

[Seal.]  " :' 

[Act  April  30,  1846;  1  Leg.  p.  156;  P.  D.  1003.] 

Am.  4314.  Proof  of  instrument  by  witness.  The  proof  of  any  in- 
strument of  writing  for  the  purpose  of  being  recorded  shall  be  by  one  or 
more  of  the  subscribing  witnesses  personally  appearing  before  some  officer 
authorized  to  take  such  proof,  and  stating  on  oath  that  he  or  they  saw  the 
grantor  or  person  who  executed  such  instrument  subscribe  the  same,  or  that 
tne  grantor  or  person  who  executed  such  instrument  of  writing  acknowledged 
in  his  or  their  presence,  that  he  had  executed  the  same  for  the  purposes  and 
consideration  therein  stated,  and  that  he  or  they  had  signed  the  same  as  wit- 
nesses, at  the  request  of  the  grantor  or  person  who  executed  such  instrun>ent; 
and  the  officer  taking  such  proof  shall  make  a  certificate  thereof,  sign  and 
seal  the  same  with  his  official  seal.  [Act  May  12, 1846;  1  Leg.  p.  236;  P.  D. 
5008.] 

(1)  ThQ  act  of  December  20,  1886,  required  proof  to  be  made  by  one  of  the  witneeses  of  the 
number  required  by  law  who  **  shall  swear  to  the  signature  of  the  signer,**  which  shaU  be  cer- 
tified  by  the  recorder,  and  form  part  of  the  record."    1  Gong.  sec.  85,  p.  145. 

The  act  of  December  20,  1836,  contained  the  following  sections:  Sec.  87.  *' An^  person  who 
owns  or  claims  land  of  any  description,  by  deed,  lien,  or  any  other  color  of  title,  snail  within 
twelve  months  from  the  Ist  day  of  April  next,  have  the  same  proven  in  open  court,  and  re- 
corded in  the  office  of  the  clerk  of  the  county  court  in  which  said  land  is  situated ;  but  if  a 
tract  of  land  lies  on  the  county  line,  the  title  may  be  recorded  in  the  oounty  in  which  part  of 
said  land  lies.''    This  section  was  repealed  by  the  act  of  May  10, 1888.    2  Cong.  p.  146. 

Sec.  88.  All  titles,  liens,  mortgages  or  other  color  of  title,  before  they  can  be  admitted  upon 
record,  must  be  proven  by  at  least  two  subscribing  witnesses,  if  living  in  the  county,  and  if 
not  so  living  in  the  county,  then  the  handwriting  shall  be  proven  either  before  some  oounty 
judge,  or  tof ore  the  clerk  of  the  oounty  court  in  whoee  office  such  record  is  proposed  to  be 
made;  and  in  all  cases  the  certificate  of  any  oounty  judge,  that  the  said  witness  appeared  be- 
fore him  and  acknowledged  his  signature,  or  that  the  handwriting  of  the  same  was  dulv 
proven,  shall  be  sufficient  evidence  to  authorize  the  clerk  of  the  oounty  court  to  enter  soon 
title,  lien,  6iortgage  or  other  color  of  title  upon  record.    Act  Deo.  20, 188<i ;  1  Ck>ng.  §  88,  p.  148. 

There  is  an  apparent  conflict  between  the  thirty-fifth  and  thirty-eighth  sections  of  me  act 
<of  December  20,  1886.  Bection  85  requires  proof  of  the  signature  of  uie  signer  by  one  of  the 
witnesses  of  the  number  required  by  law,  but  such  witness  is  not  specifically  described  as  a 
subscribing  witness.  Section  88  requires  proof  by  two  subscribing  witnesses,  if  living  in  the 
county,  of  the  handwriting  of  the  signer,  or  of  one  of  the  subscribing  witnesses.  Paschal  v. 
Perez,  7  T.  848. 

(2)  By  the  act  of  January  9,  1889,  proof  was  made  br  one  of  the  subscribing  witnesses  who 
ehall  swear  to  the  signature  of  the  signer.    8  Cong.  p.  47. 

(3)  Under  the  act  of  January  18,  1840,  a  conveyance  of  personal  property  for  a  consideration 
not  deemed  valuable  in  law,  where  possession  does  not  remain  with  the  donee,  must  be  proven 
for  record  by  two  or  more  witnesses.  4  Ck>ng.  p.  28.  This  provision  of  the  statute  of  frauds 
was  virtually  repealed  by  the  act  of  February  6,  1841,  and  May  18,  1846.  Manly  v.  Culver, 
20  T.  148. 

(4)  Under  the  act  of  February  5,  March  17,  1841,  the  proof  within  the  republic  oould  be 
made  by  a  subscribing  witness.  A  deed,  etc.,  executed  abroad,  could  be  proved  l^  two  sub- 
scribing witnesses.  5  Cong.  sec.  21,  p.  168.  A  bond  dated  September  17,  1835,  witnessed  by 
three  subscribing  witnesses,  one  of  whom  made  his  mark,  was  proven  for  record  in  September, 
1845,  by  the  witness  who  niade  his  mark,  who  made  oath  that  **  to  the  best  of  his  knowledge 
and  belief  he  signed  the  same  as  a  witness,  and  that  J.  P.  (the  obligor)  acknowledged  that  he 
signed  it  for  the  purposes  therein  expressed."  Held,  properly  authenticated.  Stramler  v.  Coe, 
15  T.  211. 

(5)  By  the  act  of  May  12,  June  18,  1846,  the  proof  of  an  instrument  by  a  witness  is  the  same 
as  prescribed  in  article  4814  1  Leg.  sec.  8,  p.  286.  A  bond  for  title  to  land  in  Texas,  with  two 
subscribing  witnesses  thereto,  was  executed  in  Arkansas,  and  its  execution  actoowledged  be- 
fore the  presiding  judge  of  a  county  court  in  that  state,  who  subsequently  made  oath  tofore  a 
notary  public  in  Texas  that  it  had  been  executed  and  acknowledged' before  him,  and  that  his 
certificate  of  such  acknowledgment  was  genuine.  Hddf  that  in  absence  of  evidence  oi  the 
death  of  the  subscribing  witnesses,  the  execution  of  the  instrument  was  not  properly  f^^^"^ 
under  the  act  of  May  12,  1846.  to  admit  it  to  record.  Craddock  v.  Merrill,  2  T.  494.  Whwe 
the  witness  states  tbat  he  saw  the  grantor  subscribe  the  same,  he  is  not  required  to  show  that 
he  signed  the  same  as  a  witness  at  the  request  of  the  grantor;  and  the  use  of  the  word  *'  axe* 

478 


Digitized  by 


GoogI( 


T.  86,  Ch.  2.J      KEGISTKA.TION ACKNOWLEDGMENT,  ETC.,  OF   DEEDS.  4315-4317. 

.nUe"  instead  of  "snbecribe"  is  not  material.  Dorn  v.  Best,  15  T.  63;  Deen  v.  Wills,  21  T. 
643;  Downs  v.  Porter,  54  T.  59;  Sowers  v.  Peterson,  59  T.  216.  In  the  case  last  cited  it  is  said, 
**  the  |>resent  registration  law  differs  materiallj  fron>  all  former  laws  on  the  subject.  It  is 
more  rigorous  in  its  requirements,  alid  greater  care  and  accuracy  in  taking  the  acknowledg- 
ments of  deeds  are  now  required  than  formerly.  A  stricter  rule  of  construction  may,  there- 
fore, properly  be  applied  to  them  than* would  be  to  deeds  executed  and  recorded  under  former 
laws."  In  the  certificate  of  authentication,  imder  the  act  of  1846,  after  the  word  **  known " 
the  words  '*  to  me  to  be  the  i)erson  whose  name  is  subscribed  to  the  foregoing  instrument," 
were  not  added.  Held,  the  emission  was  immaterial.  Watkins  ▼.  Hall,  57  T.  1.  The  oertifi- 
•cate  of  the  officer  identified  the  person  who  proved  the  deed  as  the  same  person  who  signed  it 
.as  a  witness,  and  a  discrepancy  m  the  middle  initial  of  the  name  of  the  witness  was  held  im- 
material.   Page  V.  Amim,  29  T.  58. 

Abt.  4315.  Witness  must  be  known  to  officer.  The  proof  by  a  sub- 
scribing witness  must  be  by  some  one  personally  known  to  the  officer  taking 
the  proof  to  be  the  person  whose  name  is  subscribed  to  the  instrument  as  a 
witness,  or  must  be  proved  to  be  such  by  the  oath  of  a  credible  witness,  which 
fact  shall  be  noted  in  the  certificate.  [Act  March  6,  1863;  9  Leg.  >&.  S.  p.  26; 
P.  D.  6010.] 

Abt.  4316.  Form  of  certificate  of  proof.  The  certificate  of  the  officer, 
where  the  execution  of  the  instrument  is  proved  by  a  witness,  must  be  sub* 
stantially  in  the  following  form: 

•'  Thb  Statb  of , ) 

"  OourUy  of .  \ 

"Before  me, [fiere  insert  the  name  and  character  of  the  ojfficer]y  on 

this  day  personally  appeared ; y  known  to  me  (or  proved  to  Uae  on  the 

oath  of )  to  be  the  person  whose  name  is  subscribed  as  a  witness  to 

the  foregoing  instrument  of  writing,  and  after  being  duly  sworn  by  me  stated 
on  oath  that  he  saw ^  the  grantor  or  person  who  executed  the  fore- 
going instrument,  subscribe  the  same  (or  that  the  grantor  or  person  who 
executed  such  instrument  of  writing  acknowledged  in  his  presence  that  he 
had  executed  the  same  for  the  purposes  and  consideration  therein  expressed), 
and  that  he  had.  signed  the  same  as  a  witness  at  the  request  of  the  grantor 
[or  person  who  executed'  the  same], 

"  Given  under  my  hand  and  seal  of  office  this day 

[Skal.]  of y  A.  Jj. . 

a  ?> 

(1)  The  act  of  December  20,  1886,  required  the  proof  or  acknowledgment  to  "  be  certified  by 
the  recorder  and  form  part  of  the  record.'"    1  Cong.  sec.  35,  p.  148 ;  P.  D.  4978. 

(2)  The  act  of  January  19,  1889,  directed  that  *'  a  certificate  of  the  proof  or  acknowledgment 
shall  be  made  upon  8uch  instrument  by  the  proper  officer,  and  become  a  part  of  the  record. 
8  Cong.  p.  47;  P.  D.  4974. 

CS)  The  act  of  February,  1840,  reads  as  follows:  "  The  clerks  of  the  several  county  courts  of 
this  republic  and  their  deputies  shall  be,  and  they  are  hereby,  authorized  and  required  to  admit 
to  record,  at  any  time,  in  the  form  required  by  this  act,  any  conveyance,  eitner  on  the  ac- 
knowledgment of  the  party  or  parties,  or  the  proof,  on  oath,  of  such  acknowledgment  by  the 
legal  number  of  witnesses  thereto  made,  in  the  offices  of  the  respective  clerks,  or  upon  the 
certificate  of  some  district  judge,  or  chief  justice,  or  notary  public  of  a  county,  with  the  seal 
of  hia  office  thereunto  annexed,  that  such  acknowledgment  was  made,  or  the  execution  of  the 
inBtniment  proven  as  required  above ;  and  any  conveyance  so  recorded  shaU  have  the  same 
legal  validity  in  all  respects  as  if  it  were  proven  in  open  court.**    4  Cong.  sec.  5,  p.  158. 

Ak*.  4317.    Execution  established  by  proof  of  handwriting,  when. 

The  execution  of  an  instrument  may  be  established  for  record  by  proof  of  the 
handwriting  of  the  grantor  and  of  at  least  one  of  the  subscribing  witnesses 
in  the  following  cases: 

1.  When  the  grantor  and  all  the  subscribing  witnesses  are  dead;  or, 

2.  When  the  grantor  and  all  the  subscribing  witnesses  are  non-residents  of 
this  state;  or, 

3.  When  the  place  of  their  residence  is  unknown  to  the  party  desiring  the 
proof  and  cannot  be  ascertained;  or, 

4.  When  the  subscribing  witnesses  have  been  convicted  of  felony,  or  have 
become  of  unsound  mind,  or  have  otherwise  become  incompetent  to  testify. 

5.  When  all  the  subscribing  witnesses  to  an  instrument  are  dead  or  are  non 
residents  of  this  state,  or  when  their  residence  is  unknown,  or  when  they  are 
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incomnetent  to  testify,  and  the  grantor  in  such  instrument  refuses  to  acknowl- 
edge toe  execution  of  the  same  for  record. 

(1)  Theaot  of  May  12,  June  18, 184(1,  reads  as  fellows:  '*Wheii  the  eobeeribiog  witneewito 
any  inslmiment  of  writiiig  may  be  dead,  or  their  place  of  resideiioe-unkiiowii,  or  when  thej 
reoide  out  ot  the  state,  an  affidartt  thereof  may  be  made  and  attached  to  such  inatrumeiu; 
after  which  it  may  be  proved  for  the  purpoae  of  being  recorded,  by  evidence  of  the  handwrit* 
ing  of  tiie  grantor  or pereoo  who  ezecnled  sooh  instrument,  aadat  least  one  of  the  subaorilh 
ing  witnesses,,  whioh  evidence  shall  consist  of  the.  dsnositioo  oi  two  or  m<Me  disinterested 
persons,  in  writing,  attadied  to  siioh  inatniment;  and  the  officer  taking  snch  proof  shall 
make  a  certifloato. thereof ,  sig^  and  seal  th»  same  with  his  official  seaL**    1  Leg.  sea  9,  p.  2Stt. 

(2)  On  the  8th  of  July,  1854,  the  grantee  in  a  deed  made  the  affidavit  required  by  statute  to 
admit  the  deed  to  record  upon  proof  of  the  handwriting  of  the  subscribmg  witness.  BM, 
that  the  grantee  was  competent  to  make  the  affidavit.    Waftera  v.  Spofford,  58  T.  115. 

(8)  The  act  of  March  6,  1868,  is  as  follows:  **  When  the  subscrihing  witnesses  to  any  instro- 
ment  of  writing  mav  be  dead,  or  their  place  of  residence  unknown,  or  when  they  raside  out 
of  the  state,  an  affioavit  thereof  may  be  made  and  attached  to  such  instrument;  after -which 
it  may  be  proved  forthe  purpose  of  being  recorded,  by  the  evidence  of  the  handwriting  of  tl|» 
grantor  or  person  who  executed  such  instrument,  and  at  least  one  of  the  suhseribin^  witnsssa; 
or  when  the  firantor  or  person  who  executed  such  instrument  signed  by  making  his  'Turk,  by 
proof  of  the  handwriting  of  both  the  subscribing  witnesses;  which  evidence  shaU  e:>nsi8t  of 
the  deposition  or  affidavit  of  two  or  mere  disinterested. peB8on%  in.  writing,  attached  to  soch 
instrument:  and  the  officer  taking  sueh  proof  shall  moke  a  certificate  thereof,  sign  and  seal 
the  same  with  his  official  seal."    9  Leg.  S.  S.  p.  26. 

Abt.  4318.  Faot43  which  must  be  proven.  The  evidence  takm  under 
the  preceding  article  must  satisfactorily  prove  tx)  the  officer  the  folio  wing  facts: 

1.  The  existenee-  of  one  or  more  of  the  conditiong  mentioned  therein;  and, 

2.  That  the  witness,  testifying  knew  the  person  wliose  name  porpoirts  to  be 
subsoribed  to  the  instroment  as  a  party,  and  is  well  axM]uainted  witkhis  signa* 
ture,  and.  that  it  ia genuine;  and, 

3.  That  the  witness  teswifyinc^  personally  knew  the  person  who  subscribed 
the  instrument  as  a  witness,  and  is  well  acquainted  with  his  signature,  and  that 
it  is  genuine;  and, 

4.  The  place  of  residence  of  the  witness  testifying. 

(1)  A  deed  dated  Febniary  10, 1844,  was  signed  by  the  maker,  Charles  IL  Qonld,  and  bj  the 
subscribing  witnesses,  D.  M.  Marange  and  A.  Q.  Richardson.  On  the  8th  of  July,  18M,  affi- 
davit was  made  that  Henry  €L  Richardson,  one  o^f  the  subscribing  witnesses  to  the  "  anneTiMJ  ^ 
deed,  was  dead,  and  the  other  absent  from  the  state.  On  the  same  day  two  witnesses  made 
affidavit  that  they  were  weU  acquainted  with  the  handwriting  of  the  grantor,  and  *'  Qtery  O. 
Richardson,  one  of  the  subscribing  witnesses  to  the  annexed  deed,'*  etc.  Held,  that  the  nui- 
anoe  in  the  names  was  immaterial.    Waters  v.  Sbofford,  58  T.  116. 

(2)  The  act  of  May  12,  1846,  reads  as  foUows:  Wben  the  subscribing  witnesses  to  aaar  imtm- 
ment  of  writing  ma^  be  dead,  or  the  place  of  residence  unknown,  or  when  they  reside  out  of 
the  state,  an  amdavit  thereof  may  be  made  and  attached  to  such  instrument;  after  which  it 
may  be  proved  for  the  purpose  of  being  recorded,  by  the  evidence  of  the  handwriting  of  the 
grantor  or  person  who  executed  such  instrument,  and  at  least  one  of  the  subscribing  witucsBcs, 
which  evidence  shall  consist  of  the  deposition  of  two  or  more  disinterested  jienons,  in  writings 
attached  to  such  instrument,  and  the  officer  taking  such  proof  shall  make  a  certiflcate  thereof, 
sign  and  seal  the  same  with  his  official  seaL  1  L^.  sec  9,  p.  286.  See  Hecteet  v.  Jones,  21  T. 
121. 

The  above  section  was  re-enacted  by  the  act  of  Man^  6,  1868,  with  tbe  following  daate 
added :  *'  Or  when  the  grantor  or  person  who  executed  such  instrument  signed  ^  making  his 
mark,  by  proof  of  the  handwriting  of  both  the  subscribing  witnesses."  9  I^.  S.  S.  p.  26;  F.  D. 
5009. 

Abt.  4319.    When  grantor  made  his  mark,  proof  made  how. 

When  the  grantor  or  person  who  executed  the  instrument  signed  the  same  by 
making  his  mark,  and  wjien  also  any  one  or  more  of  the  conditions  mentioned 
in  article  4317  exists,  the  execution  of  any  such  instrument  may  be  established 
by  proof  of  the  handwriting  of  two  subscribing  witnesses  and  of  the  place  of 
residence  of  such  witnesses  testifying.  [Act  March  6, 1863;  9  Leg.  S.  S.  p.  26; 
P.  D.  6009.J 

Art.  4320.  Froo&,  how  made  and  certified.  The  proofs  mentioned 
in  the  three  preceding  articles  must  be  made  by  the  deposition  or  affidavit  of 
two  or  more  disinterested  persons  in  writing;  and  the  officer  taking  such  proof 
shall  make  a  certiiicate  thereof  and  sign  and  seal  the  same  with  his  omcial 
seal ;  which  proofs  and  certiiicate  shall  be  attached  to  such  instrument.  [Act 
March  6,  1863;  9  Leg.  S.  S.  p.  26;  P.  D.  5009.] 
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Abt.  4321.  Authority  ofoflloers  taking  proof.  Officers  authorized  to 
take  the  proof  of  instraments  of  writing  under  the  provisions  of  this  chapter* 
are  also  authorized  in  such  proceeding  — 

1.  To  administer  oaths  or  affirmations. 

2.  To  employ  and  swear  interpreters. 

3.  To  issue  subpoenas. 

4.  To  punish  for  contempt  as  hereinafter  provided. 

Abt.  4322.  Subpoena  issued,  when.  Upon  the  sworn  application  of 
any  person  interested  in  the  proof  of  any  instrument  required  or  permitted 
by  law  to  be  recorded,  statins  that  any  witness  to  the  instrument  refuses  to 
appear  and  testify  touching  tne  execution  thereof,  and  that  such  instrument 
cannot  be  proved  without  bis  evidence,  any  officer  authorized  to  take  the 
proof  of  said  instrument,  shall  issue  a  subpoena  requiring  such  witness  to  ap- 
pear and  testify  before  such  officer  touching  the  execution  of  such  instru- 
ment.    [Act  Feb.  9, 1860;  8  Leg.  p.  75;  P.  D.  5020.] 

Abt.  4323.  Attendance  of  witness,  enforced  how.  When  such  wit- 
ness shall  fail  to  appear  in  obedience  to  such  subpoena,  said  officer  shall  have 
the  same  power  to  enforce  his  attendance  and  to  compel  his  answers  on  oath 
touching  the  execution  of  such  instrument  as  a  judge  of  the  district  court  has 
to  compel  the  attendance  and  answers  of  witnesses;  provided^  that  an  attach- 
ment shall  in  no  case  issue  without  the  same  compensation  is  made  or  ten- 
dered to  each  witness  as  is  allowed  to  witnesses  in  other  cases;  and  further 
providedy  that  no  witness  shall  be  required  to  go  beyond  the  limits  of  the 
county  of  his  residence,  unless  he  shall,  for  the  time  being,  be  found  in  the 
county  where  the  execution  of  such  instrument  is  sought  to  be  proved  for 
registration.     [Act  Feb.  9,  1860;  8  Leg.  p.  75;  P.  D.  5020.] 

Art.  4324.  Record  of  acknowledgment  or  proof,  how  made.  All 
officers  authorized  or  permitted  by  law  to  take  the  acknowledgment  or  proof 
of  any  deed,  bond,  mortpige,  bill  of  sale,  or  any  other  written  instrument 
required  or  permitted  by  law  to  be  placed  on  record,  shall  procure  a  well- 
bound  book  in  which  they  shall  enter  and  record  a  short  statement  of  each 
acknowledgment  or  proof  taken  by  them,  which  statement  shall  be  bv  them 
signed  officially.     [Act  April  28,  1874;  14  Leg.  p.  155;  P.  D.  7418J.] 

Abt.  4325.  Record  of  acknowledgment  or  proof;  statement  in. 
Such  statement  shall  recite  the  true  date  on  which  such  acknowledgment  or 
proof  was  taken,  the  name  of  the  granter  and  grantee  of  such  instrument,  its 
date,  if  proved  by  a  subscribing  witness,  the  name  of  the  witness,  the  known 
or  alleged  residence  of  the  witness,  and  whether  personally  known  or  un- 
known to  the  officer;  if  personallv  unknown  this  fact  shall  be  stated,  and  by 
whom  such  person  was  introduced,  to  the  officer,  if  by  any  one,  and  the  known 
or  alleged  residence  of  such  person.  [Act  April  28,  1874;  14  Leg.  p.  165; 
P.  D.  7418&.J 

Akf.  4326.  Record  of  acknowledgment ;  additional  statements  in. 
Such  statement  shall  also  recite,  if  the  instrument  is  acknowledged  by  the 
grantor,  his  then  place  of  residence,  if  known  to  the  officer;  if  unknown,  his 
alleged  residence,  and  whether  such  grantor  is  personally  known  te  the  officer; 
if  personally  unknown,  by  whom  such  grantor  was  introduced,  if  by  any  one, 
ana  his  place  of  residence.  If  land  is  conveyed  or  charged  by  the  instru- 
ment, the  name  of  the  original  grantee  shall  be  mentioned,  and  the  county 
where  the  same  is  situated.  [Act  April  28,  1874;  14  l^g,  p.  155;  P,  1). 
7418J.] 

Abt.  4327.  Book  of  acknowledgments  and  proofis,  a  public  record. 
The  book  herein  required  to  be  procured  and  kept,  and  the  statements  herein 
required  to  be  recorded  in  the  same  shall  be  an  original  public  record,  and 
shall  be  delivered  to  his  successor,  and  the  same  shall  be  open  to  the  inspec- 
tion and  examination  of  any  citizen  at  all  reasonable  times.  [Act  April  28, 
1874;  l\  Leg.  p.  155;  P.  D.  74186.] 
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Abt.  4328.  Person  injured  entitled  to  action  for  damages.  Any 
person  injured  bv  the  failure,  refusal  or  neglect  of  any  officer  whose  doty  it 
IS  to  comply  with  any  of  the  provisions  of  this  chapter,  shall  have  a  right  of 
action  against  such  officer  so  failing,  refusing  or  neglecting,  before  any  court 
of  competent  jurisdiction  for  the  recovery  of  all  damages  resulting  from  such 
neglect,  failure  or  refusal.     [Act  April  28, 1874;  14  Leg.  p.  155;  P.  D.  7418J.] 

(1)  B.  conveyed  to  R.  a  tract  of  land,  reciting  a  consideration  of  $1,600  *' paid  and  secured** 
by  R.  A  mortgage  was  at  the  same  time  executed  to  secure  the  payment  of  a  note  for  $1,000, 
the  unpaid  purchase  money.  Both  were  acknowledged  and  deposited  in  the  clerk*s  office  on 
the  16tn  of  May,  1870,  the  recording  fees  paid,  and  the  deed  was  recorded  on  the  same  day. 
The  clerk  did  not  keep  a  file  book.  The  mortgage  was  not  recorded  until  after  July  20, 1870. 
On  the  last  named  date  R.  applied  to  C.  for  a  loan  of  $6,000,  proposing  to  secure  the  same  by 
a  deed  of  trust  on  the  land.  The  records  were  examined  by  C.'s  attorney,  who  saw  the  deed, 
but  did  not  see  the  mortgage  or  make  inquiry  for  the  file  book,  or  for  instruments  filed  bat  not 
recorded.  B.  lived  but  a  snort  distance  from  the  court-house.  B.  was  compelled  to  pay  off  a 
judgment  for  the  unpaid  purchase  money.  Held,  that  C.  was  guilty  of  contributory  nei " 
gence  in  failing  to  inquire  for  instruments  filed  and  not  recorded,  and  to  make  inquiry  of  1 
and  could  not  recover.    Crews  ▼.  Taylor,  56  T.  461.  * 
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CH.  3.— INSTKUMENTS    AUTHOKIZED  TO   BE  EECOEDED,  AND 
THE  EFFECT  OF  EECOEDING. 


Abt. 
4829. 

4880. 
4831. 
4882. 

4888. 

4884. 


Patents  and  grants  may  be  recorded 

without  proof. 
Copies  of  archives  recorded. 
What  may  be  recorded. 
All  sales,  etc.,  to  be  void  as  to  creditors 

and  purchasers  unless  registered. 
Deeds,  etc.,  to  be  recorded  in  county 

where  land  is  situated. 
Deeds,  etc.,  valid  against  subsequent 

creditors  from,  etc 


Art. 
4835. 
4336. 
4837. 


4339. 
4340. 
4341. 
4342. 


Marriage  contract,  when  valid. 
Recorder  shall  record,  etc. 
CJopies  from  land  office  to  be  recorded. 
Judgments  to  be  recorded,  when. 
Partition  to  be  recorded. 
Decree  may  be  abbreviated. 
Title  to  chattels,  where  recorded. 
Record  of  any  grant,  etc.,  when  no- 
tice. 


Abt.  4329.  Patents  and  grants  recorded,  how.  Letters  patent  from 
the  state  of  Texas,  or  any  grant  from  the  government,  executed  and  authen- 
ticated pursuant  to  existing  law,  may  be  recorded  without  further  acknowl- 
edgment or  proof. 


(1)  Patents  are  not  within  the  provisions  of  article  4883,  post  A  patent  is  notice  to  the 
world ;  the  record  of  it  is  in  the  general  land  office.  Evitts  v.  Both,  61  T.  81 ;  Byrne  v.  Fafi^an, 
16  T.  891. 

(2)  Titles  to  land  which  may  have  been  deposited  in  the  general  land  office  subsequently  to 
the  time  when  the  land  embraced  by  such  titles  had  been  located  or  surveyed,  by  virtue  of 
valid  land  warrants  or  certificates,  snail  not  be  received  as  evidence  of  superior  title  to  the 
land  against  such  location  or  survey,  unless  such  elder  title  had  been  duly  recorded  in  the  of- 
fice of  the  ooimty  clerk  of  the  county  where' the  land  may  have  been  situated  prior  to  the  loca- 
tion or  survey,  or  unless  the  party  having  such  location  or  survey  made  had  actual  notice  of 
the  existence  of  such  elder  title  before  he  made  such  location  or  survey.    B.  S.  2265. 

Abt.  4330.  Copies  of  archives  may  be  recorded.  Copies  of  all  deeds, 
transfers  or  any  other  written  evidence  of  title  to  land  which  have  been  tiled 
in  the  general  land  oflBce,  in  accordance  with  law,  or  copies  when  the  orig- 
inals remain  in  the  public  archives,  and  were  executed  in  conformity  with  the 
laws  existing  at  their  dates,  duly  certified  by  the  officers  having  lawful  custody 
thereof,  shaU  be  admitted  to  record  in  the  county  where  such  land  lies.  [Act 
May  12, 1846;  1  Leg.  p.  236;  P.  D.  4984.] 

(1)  Deeds  and  other  instruments  of  writing  which  were  executed  or  issued  prior  to  the  2d  of 
March,  A.  D.  1886,  upon  stamped  paper  of  the  second  or  third  seal,  and  which  deeds  or  instru-    ' 
ments  of  writing  are  not  origmal  documents  in  the  original  land  office,  or  expressly  declared 
by  law  to  be  archives  of  said  office,  are  hereby  declared  to  constitute  no  part  of  the  archives  of 
said  office.    R.  &,  Art  59.  ' 

(2)  By  the  act  of  January  19,  1889,  copies  of  all  deeds,, etc.,  when  the  originals  remain  in  the 
public  archives,  and  were  executed  in  conformity  vrith  the  laws  existing  at  their  dates,  duly 
certified  by  the  proper  officers,  were  admitted  to  record  in  the  county  where  such  land  lies.  8 
CoDg.  sec.  2,  p.  47 ;  P.  D.  4984.  This  section  was  applicable  only  to  copies  of  instruments  which 
at  the  date  of  the  act  remained  in  the  public  archives,  which,  upon  authentication  by  the 
proper  officers  in  charge  of  them,  could  be  recorded ;  and  it  did  not  permit  instruments  then  in 
inivate  hands  to  be  recorded  on  the  faith  of  certificates  made  by  officers  of  the  pre-existing 
government    Lambert  v.  Weir,  27  T.  859. 

(3)  The  testimonio  or  second  original  of  a  Spanish  title  is  not  a  public  archive,  and  its  exe- 
cution must  be  proven  before  it  is  admissible  m  evidence.  Smith  v.  Townsend,  Dallam,  559 ; 
HouBton  V.  Perry  &  Williams,  5  T.  464;  Titus  v.  Kimbro,  8  T.  210;  Wood  v.  Welder,  42  T. 
396;  Hatchms  v.  Bacon,  46  T.  408;  The  State  v.  Cardinas,  47  T.  250;  Houston  v.  Blythe,  60 
T.  506. 

J 4)  Proof  of  the  handwriting  of  the  commissioner  and  attesting  witnesses  to  a  tesdimonio  is 
fioient    De  Leon  v.  White,  9  T.  598;  Paschal  v.  Perez,  7  T.  848;  Edwards  v.  James,  7  T. 
872. 

(5)  A  second  certified  copy,  issued  and  certified  at  a  date  later  than  that  of  the  original,  and 
delivered  to  tibe  party  as  evidence  of  title,  is  not  admissible  in  evidence  without  proof  of  its 
genoinenees.    The  State  v.  Cardinas,  47  T.  250. 

(6)  A  title  executed  by  a  commissioner  without  either  instrumental  or  assisting  witnesses  is 
not  admissible  in  evidence  without  proof  of  its  execution  by  the  commissioner.  Grimes  v. 
Bastrop,  26  T.  810. 

Abt.  4331.  Instruments  which  may  be  recorded.  The  following 
instruments  of  writing,  which  shall  have  been  acknowledged  or  proved  ac- 
cording to  law,  are  authorized  to  be  recorded,  viz:  All  deeds,  mortgages,  con- 
veyances, deeds  of  trust,  bonds  for  title,  covenants,  defeasances,  or  other 
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instruments  of  writing  concerning  any  lands  and  tenements,  or  goods  and 
chattels,  or  movable  property  of  any  description.  [Act  May  12,  1846;  1  Leg. 
p.  236;  P.  D.  6094.] 

(1)  As  to  liens  of  mechanics,  contractors,  builders  and  material-men,  see  antCy  Arts.  8104- 
8179.  As  to  liens  of  mechanics  and  others  on  railroads,  see  ante^  Art.  3179a.  As  to  other  Ueiia, 
see  ante.  Arts.  818^-8190.  As  to  chattel  mortgages,  see  ante.  Art.  81906.  As  to  reservation  of 
title  in  sale  of  personal  property,  see  ante^  Art.  8190a.  As  to  liens  on  personal  pxopertj,  see 
ante.  Art.  2468.    Sinker  v.  Comparet.  62  T.  470;  City  Nat.  Bank  v.  Tufts,  63  T.  113. 

A  will  conveying  or  disposing  of  land  in  this  state  having  been  duly  probated  according  to 
the  laws  of  any  state  or  territory,  an  attested  copy  thereof  may  be  recorded  in  the  same  man- 
ner as  a  deed  and  without  further  proof.    See  ante.  Art.  548a. 

(2)  An  assignment  of  accounts  for  the  benefit  of  creditors  made  August  12,  1852,  was  not  an 
instrument  that  could  be  recorded  under  the  law  then  in  force.  Bumham  v.  Chandler,  15  T. 
441. 

Quoere,  as  to  an  instrument  releasing  an  interest  in  partnership  debts,  executed  in  1869.  Pe- 
gram  v.  Owens,  64  T.  475. 

(3)  Under  the  act  of  1846,  an  assignment  of  a  judgment  by  the  plaintiff  to  a  third  person  was 
not  an  instrument  that  could  be  recorded.    Johnson  v.  Brown,  25  T.  Sup.  120. 

Articles  3152^-8163  authorize  the  record  of  abstracts  of  judgments  and  of  satisfaction  thereof. 

(4)  A  deed  of  assignment  for  the  benefit  of  creditors,  made  in  compliance  with  the  statute, 
will  pass  title  to  the  property  to  the  assignee,  where  the  deed  was  filed  for  record  before  the 
levy  of  a  writ  of  attachment,  although  the  writ  was  issued  before  such  filing.  The  court  say 
that  the  validity  of  the  assignment,  and  its  completeness  to  pass  the  title  to  the  prop^ty,  does 
not  depend  upon  the  act  of  filing  the  deed  for  registry.  The  provisions  of  the  statute  are  to 
be  construed  so  far  beneficially  to  the  creditors,  for  whose  benefits  its  provisions  are  intended, 
as  to  give  effect  to  such  advantages  and  benefits  as  its  enactments  are  intended  to  confer  on 
them  as  a  class  of  persons ;  and  so  are  not  to  be  defeated  by  a  construction  that  would  place  it 
in  the  power  of  a  smgle  creditor  or  a  few  creditors  to  frustrate  them.  It  would  be  in  fraud  of 
the  law  of  assignments  to  allow  a  creditor  to  issue  an  attachment  before  it  was  practicable, 
perhaps,  for  the  assignee  to  file  the  deed  for  record.    Pig^ott  v.  Schram,  64  T.  447. 

(5)  The  act  of  December  20, 1886,  authorized  the  reoordmg  of  deeds,  conveyances,  mortgages 
and  other  liens.    1  Cong.  sec.  35,  p.  148. 

(6)  The  act  of  January  19,  1889,  authorized  the  recording  of  deeds^  conveyances,  mortgages 
and  other  liens,  affecting  the  titles  to  land  and  immovable  property  situated  within  the  coui^. 
8  Cong.  sec.  1,  p.  47. 

(7)  A  conveyance  of  land  not  under  seal  was  admissible  to  record.  Miller  v.  Alexander,  8 
T.  36. 

(8)  The  act  of  February  5,  March  17,  1741,  authorized  the  record  of  any  grant,  deed  or  in- 
strument for  the  conveyance  of  real  estate,  or  personal,  or  both,  or  for  the  settlement  thereof 
in  marriage,  or  separate  property  or  conveyance  of  the  same  in  mortgage,  on  trust  to  usee,  or 
on  conditions.    5  Cong.  sec.  20,  p.  163. 

(9)  By  the  act  of  May  12,  June  13, 1846,  the  following  instruments  could  be  recorded:  Deeds, 
mortgages,  conveyances,  deeds  of  trust,  bonds,  covenants,  defeasances,  or  other  instruments 
of  writing  of  or  concerning  any  lands  or  tenements,  or  goods  and  chattels,  or  movable  property 
of  any  description,  judgments  and  abstracts  oi  judgments;  also  marriage  contracts,  powos  of 
attorney  and  official  bonds.    1  Leg.  sees.  4,  5,  6,  p.  286. 

AsT.  4332.  Unrecorded  instruments  void,  when.  All  bargains,  sales 
and  other  conveyances  whatever,  of  any  lands,  tenements  and  hereditaments, 
whether  they  may  be  made  for  passing  any  estate  of  freehold  or  inheritance 
or  for  a  term  of  years ;  and  deeds  of  settlement  upon  marriage,  whether  land, 
money  or  other  personal  thing;  and  all  deeds  of  trust  and  mortgages  whatso- 
ever, which  shall  hereafter  be  made  and  executed,  shall  be  void  as  to  all  cred- 
itors and  subsequent  purchasers  for  valuable  consideration  without  notice, 
unless  they  shall  be  acKnowledged  or  proved  and  filed  with  the  clerk,  to  be 
recorded  as  required  by  law ;  but  the  same,  as  between  the  parties  and  their 
heirs,  and,  as  to  all  subsequent  purchasers,  with  notice  thereof,  or  without 
valuable  consideration,  shall  nevertheless  be  valid  and  binding.  [Act  Jan. 
18,  1840;  3  Cong.  sec.  2,  p.  28.] 

See  poet^  Art.  4334  and  notes.  * 

Abt.  4333.  Records  of  deeds,  etc.,  where  made.  All  deeds,  convey- 
ances, mortgages,  deeds  of  trust,  or  other  written  contracts  relating  to  rm 
estate,  which  are  authorized  to  be  recorded,  shall  be  recorded  in  the  county 
where  such  real  estate  or  a  part  thereof  is  situated  :*  Provided^  that  all  sacn 
instruments,  when  relating  to  real  estate  situated  in  an  unorganized  county, 
shall  be  recorded  in  the  county  to  which  such  unorganized  County  is  attach^ 


«The  original  article  only  contained  the  matter  preceding  the  star. 

484 


Digitized  by 


GoogI( 


T.  86,  Ch.  3.]      EEGISTBATION  —  INSTRUMENTS  TO   BE  BECOBDED,  ETC.  4334. 

for  judicial  purposes,  in  a  well-bound  book,  or  books,  to  be  kept  for  that  pur- 
pose, separately  from  the  records  of  the  county  to  which  it  is  attached  and 
from  otner  unorganized  counties;  and  it  shall  be  the  duty  of  the  clerk  or  other 
oflBcer  having  the  custody  of  such  books,  when  such  unorganized  county  shall 
be  organized,  or  has  been  detached  therefrom  and  attached  to  another  county 
for  judicial  purposes,  to  deliver  such  book,  or  books,  without  charge,  to  the 
proper  officer  of  sucn  newly  organized  county,  or  of  the  county  to  which  it  is 
attached  for  judicial  purposes,  when  demanded  by  him;  and  where  such 
records  have  lieen  heretofore  kept  in  separate  books,  they  shall  also  be  deliv- 
ered in  like  manner  as  above,  and  in  each  case  the  same  shall  become  archives 
of  the  county  to  which  it  is  so  delivered.  ,  Where  such  records  have  not  here- 
tofore been  kept  separately,  upon  the  organization  or  attachment  of  such  un- 
organized county  to  another  organized  countv,  a  certified  transcript  from  the 
records  of  such  instruments  so  recorded  shall  be  obtained  by  such  new  clerk 
or  officer,  and  when  so  made  the  same  shall  in  like  manner  become  archives 
of  such  newly  organized  county,  or  county  to  which  such  unorganized  county 
may  be  attached,  as  the  case  may  be.  ^Amendment  April  1,  1887;  20  Leg. 
p.  94.]  .  - 

(1)  The  amended  article,  March  80, 1881  (17  Leg.  p.  72),  reads  as  foUows:  "Article  4888.  All 
deeds,  conTeyances,  mortgages,  deeds  of  trust,  or  any  other  written  contract  relating  to  real  es- 
tate, which  are  authorized  to  be  recorded,  shaU  be  recorded  in  the  county  where  such  real  estate, 
or  a  part  thereof,  is  situated;  provided,  that  all  such  instruments,  when  relating  to  real  estate 
situated  in  an  unorganized  county,  shaU  be  recorded  in  the  county  to  which  sucn  unorganized 
county  is  attached  for  judicial  purposes;  and  when  an  unorganized  county  shall  be  organized, 
it  shaU  be  the  duty  of  the  commissioners*  court  of  such  newly  organized  county  to  procure 
from  the  county  to  which  it  was  attached  for  judicial  purposes,  within  two  years  from  the 
date  of  organization,  a  transcript  of  all  such  records,  which  shaU  be  taken  and  held  as  notice 
to  all  persons  of  the  existence  of  such  instruments;  provided  further,  that  nothing  in  this  act 
shall  be  construed  to  affect  the  registration  of  any  such  instruments  heretofore  made,  in  either 
a  land  district  to  which  any  unorganized  county  may  have  been  attached,  or  any  county  to 
which  any  unorganized  county  may  have  been  attached  for  judicial  purposes." 

(2)  The  record  of  a  deed  conveying  land  in  a  county  in  which  no  part  of  the  land  is  situated 
is  worthless  as  notice.    Adams  v.  Hayden,  60  T.  228.    See  post.  Art.  4884,  note  1. 

(8)  When  county  lines  have  never  been  established  the  person  recording  a  deed  must  ascer- 
tain, at  his  periL  in  what  county  the  land  thereby  conveyed  is  situated.  When  the  lines  have 
been  legally  established  in  accordance  with  law,  they  will,  for  the  purposes  of  registration,  be 
regard^  as  the  true  boundaries  between  counties.    Jones  v.  Powers,  05  T.  207. 

Abt.  4334.  Delivery  of  deed  to  clerk;  operates  as  notice.  Ever^ 
conveyance, '  covenant,  agreement,  deed,  deed  of  trust  or  mortgage  in  this 
chapter  mentioned,  which  shall  be  acknowledged,  proved  or  certified  accord- 
ing to  laWy  and  delivered  to  the  clerk  of  the  proper  court  to  be  recorded,  shall 
take  effect  and  be  valid  as  to  all  subsequent  purchasers  for  a  valuable  consid- 
eration, without  notice,  and  as  to  all  creditors,  from  the  time  when  such  in- 
strument shall  be  so  acknowledged,  proved  or  certified,  and  delivered  to  such 
clerk  to  be  recorded,  and  from  that  time  only.  [Act  Feb.  5,  1840;  4  Cong, 
sec.  13,  p.  153.] 

(1)  Deeds  and  instruments  respecting  the  titles  to  lands,  executed  before  the  passage  of  our 
registration  laws,  should  be  recorded  in  the  counties  in  which  the  lands  are  situated.  Hawiey 
V.  BuUock,  29  T.  216;  Hutchins  v.  Bacon,  46  T.  408.  And  if  not  registered,  they  wiU  meet 
with  the  consequences  prescribed  by  the  law,  and  have  no  efifect  as  to  the  interests  and  rights 
of  third  parties  acquired  for  a  valuable  consideration  and  without  notice.  Hawley  v.  BuUock, 
29  T.  216;  citing  Paschal  v.  Perez,  7  T.  848;  Watson  v.  Chalk,  11  T.  89;  Guilbeau  v.  Mays,  15 
T.  418;  Lambert  v.  Weir,  27  T.  859.  A  party  having  properly  filed  a  deed  is  not  prejudiced 
by  the  clerk's  neglect  of  his  duty  in  recording.    Throckmorton  v.  Price,  28  T.  605. 

(2)  The  recording  of  instruments  which  are  not  required  or  affirmatively  permitted  by  law 
to  be  recorded  is  not  notice.  Burnham  v.  Chandler,  15  T.  441 ;  Wright  v.  Lancaster,  48  T. 
250;  Pegram  v.  Owens,  64  T.  475. 

(3)  When  an  instrument  is  not  proven  in  the  mode  prescribed  by  law,  it  acquires  no  authen- 
ticil7  from  having  been,  in  point  of  fact,  recorded.    Craddock  v.  AlerriU,  2  T.  494. 

(4)  The  recording  of  an  instrument  which  is  inoperative  without  extrinsic  evidence  to  sup- 
port it  is  not  constructive  notice  of  any  right  asserted  by  any  one  claiming  under  it.  Wright 
V.  Lancaster,  48  T.  250. 

(5)  An  unrecorded  deed  is  valid  as  to  subsequent  purchasers  with  notice.  Parks  v.  WiUard, 
1  T.  850. 

(6)  A  quitclaim  deed  conveys  only  such  right,  title  or  interest  as  the  grantor  has  at  the  time 
it  is  maae;  and  a  party  claiming  under  such  deed  cannot  be  deemed  a  bona  fide  purchaser  of 
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any  greater  interest  than  his  grantor  then  had.  Rodgers  v.  Burchard,  84  T.  441 ;  James  t. 
Drake,  89  T.  143;  Carter  v.  Wise,  89  T.  278;  Milam  County  v.  Bateman,  54  T.  153.  A  convey- 
ance jnHdebonafide  by  the  heir,  whose  title  bv  descent  is  not  of  record,  conveys  title,  as  agafm^ 
ajprior  unrecoirded  deed  by  the  ancestor,  if  tne  purchaser  from  the  heir  had  no  actual  notice 
or  the  prior  deed.  Zimpelman  v.  Robb,  68  T.  274.  A  subsequent  purchaser  for  value  and 
without  notice,  under  a  quitclaim  deed,  does  not  acquire  title  as  against  a  prior  unrecorded 
deed.  Thorn  v.  Newsom,  64  T.  161. .  If  a  deed  on  its  face  contains  evidence  that  the  absolute 
right  to  the  land,  and  not  the  title  or  chance  of  title,  is  sought  to  be  sold,  and  if  this  fact  ap- 
pear from  the  adequacy  of  the  price  given,  or  other  circumstances  attending  the  purchase, 
then  the  purchaser  may  be  a  bona  fide  purchaser,  notwithstandingthe  deed  may  have,  in  some 
other  respects,  the  qualitieB  of  a  quitclaim  deed.  Harrison  v.  Boring,  44  T.  255;  Taylor  t. 
Harrison,  47  T.  454;  Holmes  v.  Jones,  56  T.  41. 

(7)  A  purchaser  of  land  at  a  bankrupt  sale  acquires  no  greater  estate  than  the  bankrupt  had, 
and  subject  to  all  eouities.    Renick  v.  Dawson,  55  T.  102. 

(8)  The  doctrine  or  innocent  purchasers,  which  ordinarily  can  only  be  invoked  in  favor  of  the 
legal  title,  applies  to  the  holder  of  an  equitable  title  purchased  without  notice  in  a  case  of  con- 
flicting equities ;  in  such  cases  the  court  of  equity  will  decide  upon  the  very  equity  of  the  case 
as  presented.    Johnson  ▼.  Newman,  48  T.  628. 

(9)  An  equitable  lien,  arising  by  operation  of  law  and  independent  of  any  contract,  verbal  or 
written,  between  the  parties,  such  as  the  vendor's  lien,  is  not  within  the  statute.  Senter  v. 
Lambeth,  59  T.  256.  when  a  debtor  held  the  legal  title  to  property  in  trust  for  another,  a  par- 
chaser  at  a  sheriff's  sale  under  a  recorded  judgment,  with  notice  of  the  rights  of  the  cestui 
oue  trusts  before  his  purchase,  acquires  no  title  as  against  them.  Culvert  v.  Roche,  59  T.  463. 
The  registratiiA  of  a  Dond  for  title  is  constructive  notice  to  a  purchaser  of  the  land  under  exe- 
cution of  the  rights  and  equities  of  the  obligee.  Schuster  ▼.  La  Londe,  57  T.  28.  Purchaser 
with  notice  at  al)ankrupt  sale,  made  under  bankrupt  proceedings  against  the  husband,  acquires 
no  right  to  the  wife*s  equitable  interests  in  the  land.  John  v.  Battle,  58  T.  591.  An  attaching 
creditor  of  the  community  estate,  or  one  who,  through  operation  of  law,  has  acquired  an  ap- 
parent lien  upon  land  which  has  been  purchased  in  whole  or  in  part  with  the  separate  means 
of  the  wife,  does  not  occupy  such  position  as  will  preclude  the  wife  from  proving  her  separate 
interest,  and  thereby  having  it  protected.  Parker  v.  Coop,  60  T.  111.  And  the  same  rule  ap* 
plies  to  a  purchaser  under  an  execution  levied  before  the  creditor  had  notice,  who,  before  the 

Surchase  at  such  sale,  had  notice  of  the  wife's  separate  interest  in  the  land.  Bonner  v.  Stephens, 
}  T.  616. 

(10)  A  -judgment  creditor  of  the  husband,  buying  property  at  execution  sale  under  execution 
against  the  husband,  the  apparent  title  to  which  is  vested  in  the  community,  but  with  a  re- 
sulting trust  in  favor  of  tne  wife,  though  he*  purchases,  with  no  notice  of  such  resulting 
trust,  cannot  be  a  purchaser  for  value  if  the  amount  of  his  bid  is  credited  on  the  execution. 
He  acquires  no  title  f»  against  the  equity  of  the  wife,  as  such  a  trust  is  not  within  the  r^is- 
tration  laws.  And  a  oreditor  claiming  a  mere  statutory  lien  by  judgment  or  execution  is  not 
protected  by  want  of  notice.    (Citing  Parker  v.  Coop,  60  T.  111.) 

Hence,  also,  an  execution  or  judgment  lien,  obtained  without  notice  of  the  resulting  trust, 
cannot  inure  to  the  benefit  of  one  buying  at  the  sheriff's  sale  under  execution  with  notice. 
(Citing  Parker  v.  Coop,  supra.) 

It  is  otherwise  in  reference  to  a  creditor  by  mortgage  or  deed  of  trust  or  similar  instru- 
ments, which  are  regarded  as  standing  upon  the  same  footing  with  conveyances  by  deed.  (Cit- 
ing Bailev  &  Pond  v.  Tindall,  69  T.  540.)    McKamey  v.  Thorp,  61  T.  64a 

(11)  When  a  deed  has  been  properly  recorded  the  subsequent  removal  or  destruction  of  the 
records,  without  the  fault  of  the  party  claiming  under  the  deed,  cannot  prejudice  his  rights. 
Fitch  V.  Boyer,  51  T.  886.  By  article  4292,  Revised  Statutes,  when  the  original  record  of  a 
deed  has  been  lost,  destroyed  or  carried  away,  the  same  may,  within  three  years  next  after 
such  loss,  destruction  or  removal,  be  recorded  again,  and  the  last  record  will  have  force  and 
effect  from  the  filing  for  original  registration. 

(12)  By  the  act  of  December  20,  1836,  the  owners  of  land  claiming  by  deed,  lien  or  other 
color  of  title,  were  re<^uired  to  have  the  same  proven  in  open  court  and  recorded  on  or  before 
the  1st  of  April,  1888,  m  the  county  where  the  land  or  a  part  thereof  was  situated.  If  not  so 
recorded  the  deed,  etc.,  would  not  be  valid  against  a  subsequent  purchaser.  1  Cong.  p.  148: 
Watson  V.  Chalk,  11  T.  89.  By  the  act  of  May  10,  1838  (2  Cong.  p.  146),  so  much  of  the  former 
act  as  required  the  record  to  be  made  on  or  before  the  1st  of  April,  1838,  was  repealed,  the 
effect  of  which  it  was  to  postpone  a  prior  unrecorded  deed  to  that  of  a  subsequent  purchaser 
lor  value  and  without  notice.    Guilbaau  v.  Mays,  15  T.  410 ;  Hawley  v.  Bullock,  29  T.  216. 

(18)  A  purchaser  is  chargeable  with  notice  of  the  recitals  in  the  deed  and  patent  under  which 
he  claims.  Peters  v.  Clements,  46  T.  123;  Jackson  v.  Elliott,  49  T.  68;  Bryan  v.  Crump,  55  T. 
1 ;  Gaston  v.  Dashiell,  55  T.  508;  Russell  v.  Earkbridge,  62  T.  455. 

(14)  The  principal  is  charged  with  notice  of  facts  coming  to  the  agent's  knowledge  while  a(^ 
ing  within  the  scope  of  the  agency,  but  not  with  facts  coming  to  his  knowledge  in  a  transaction 
with  which  his  principal  has  no  concern.  Kauff man  v.  Roby,  60  T.  808 ;  Meuiey  v.  Zeigler,  ^ 
T.  88. 

(15)  Notice  of  an  unrecorded  deed  to  one  interested  with  a  subsequent  purchaser,  but  whose 
name  does  not  appear  in  the  conveyance,  is  notice  to  him  to  whom  the  conveyance  is  made. 
Littleton  v.  Giddings,  47  T.  109. 

(16)  A  purchaser  from  the  husband  is  chargeable  with  notice  of  a  prior  recorded  deed  to  the 
community  property  executed  by  the  wife  after  her  desertion  by  the  husband.  2^mpelman  v. 
Robb,  53  T.  274. 

(17)  Notice  is  either  actual  or  constructive.  The  former  is  where  the  party  to  be  affected  i^ 
proved  to  have  had  actual  knovt^ledge  of  the  fact.     The  latter  is  where  the  party,  by  any  cir- 
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cumfitanoe  whatever,  is  put  upon  inquiry  which  amounts  in  judgment  of  law  to  notice,  pro- 
videa  the  inquiry  becomes  a  duty,  as  m  the  case  of  purchasers  and  creditors,  and  would  lead 
to  the  knowledge  of  the  requisite  fact  by  the  exercise  of  ordinary  dili^^oe  and  understand- 
ing. In  a  great  variety  of  cases,  it  must  be  a  matter  of  doubt  and  difficulty  to  decide  what 
circumstances  are  sufficient  to  put  a  party  upon  inquiry ;  and  each  case  must  depend  upon  its 
own  circumstances.  But  vague  and  mdeterminate  rumor  or  suspicion  is  quite  too  loose  and 
inconvenient  in  practice  to  be  admitted  to  be  sufficient.  Wethered  v.  ,Boon,  17  T.  148;  Harri- 
son V.  Boring,  44  T.  255.  Whatever  is  sufficient  to  put  a  part^  upon  inquiry,  with  reasonable 
certainty  as  to  time,  place,  circumstances  and  persons,  is  equivalent  to  notice.  Parks  v.  Wil- 
lard,  1  T.  850.  Ck>nstructive  notice  of  an  adverse  claim  to  land  cannot  extend  to  deeds  in  the 
chain  of  title  prior  to  an  unrecorded  mesne  conveyance.  Thompson  v.  Westbrook,  56  T.  265. 
Nor  to  deeds  under  which  the  party  does  not  claim.  Holmes  v.  Buckner,  67  T.  107.  It  has 
been  said  it  will  he  a  sufficient  answer  in  all  cases  to  the  allegation  of  notice  to  show  that  the 
(karty  to  be  affected  by  it  could  not  have  obtained  the  necessary  information  by  an  investiga- 
tion conducted  in  the  usual  course  of  business.  And  even  where  circumstances  are  brought 
home  to  the  knowledge  of  the  party,  which  would  have  been  sufficient  in  themselves  to  put 
him  on  in(}uiry,  and  thus  amount  to  notice,  he  will  he  entitled  to  rebut  the  presumption  of 
notice,  which  would  otherwise  arise,  bv  showing  the  existence  of  other  attendant  circum- 
stances of  a  nature  to  satisfy  the  mind  tliat  further  inquiry  was  unnecessary.  Wilson  ▼.  Will- 
iams, 26  T.  54. 

(1^  The  notice  of  title  given  by' possession  is  equivalent  to  the  constructive  notice  afforded 
bv  the  registration  of  the  deed.  Mann  v.  Falcon,  25  T.  271 ;  Watkins  v.  Edwards,  28  T.  448; 
Hawley  v.  Bullock.  29  T.  216;  Mullins  v.  Wimberly,  50  T.  466;  Mainwarring  v.  Templeman, 
51  T.  212;  Wimberly  v.  Bailey,  58  T.  222.  The  possession,  by  tenants  of  the  prior  purchaser, 
of  parts  of  a  tract  of  land  is  sufficient  to  put  a  second  purchaser  upon  inquiry  as  to  the  prior 
title.  Watkins  v.  Edwards,  28  T.  448.  While,  as  a  general  rule,  possession  of  real  estate  is 
constructive  notice  of  the  title  of  the  possessor,  yet  the  bare  fact  of  continued  possession  of 
land  by  a  vendor  for  a  time  less  than  would  be  reasonably  necessary  to  remove  from  the  place 
after  the  execution  and  record  of  his  deed  will  not  charge  a  subsequent  purchaser  from  his 
vendee  with  notice  of  a  secret  trust  whereby  an  absolute  deed  of  the  vendor  would  be  inoper- 
ative. Cameron  v.  Bomele,  58  T.  288.  B.  and  his  wife,  C,  by  deed  properly  acknowledged 
and  recorded,  conveyed  to  D.  land  which  they  had  occupied  as  a  homestead.  D.  afterwards  - 
conveyed  to  £.  B.  and  C.  continued  in  possession,  paying  rent  to  D.,  and  to  R  after  his  pur- 
chase. B.t  C.  and  D.,  contemporaneously  with  the  first  «ue,  executed  an  agreement  for  a  re- 
conveyance, of  which  £.  had  no  actual  notice.  R  having  brought  suit  for  rent,  B.  and  C. 
reeistiMl  payinent  on  the  ground  that  the  original  sale  was  intended  as  a  mortgage,  and  was 
therefore  void.  Held,  that  under  the  facts  of  this  case  the  possession  of  B.  and  C.  was  not 
constructive  notice  of  the  agreement  for  reconveyance.    Alstin  v.  Cundiff,  52  T.  450. 

(19)  Parties  claiming  under  a  superior  outstanding  title,  on  the  ground  of  want  of  notice  of 
a  trust  deed,  must,  in  order  to  defeat  the  trust  deed,  show  themselves  to  have  been  bona  fide 
purchasers  without  notice  and  for  valuable  consideration  paid  before  such  notice.  Morton  v. 
Low^  sis  T.  648.  To  postpone  a  prior  unregistered  conveyance  in  favor  of  a  subsequent 
vendee,  it  must  appear  tnat  be  had  bona  fide  paid  the  purchase  money,  and  had  neither  actutil 
nor  constructive  notice  of  the  title  of  the  prior  vendee. 

The  recital  of  the  payment  of  the  purclutse  money,  in  the  deed  of  the  subsequent  vendee,  is 
not  evidence  against  the  prior  purchaser.  Watkins  v.  Edwards,  28  T.  448 :  Hawley  v.  Bullock, 
29  T.  216;  Moore  v.  Currv,  36  T.  668;  Bremer  v.  Case,  60  T.  151 ;  Hamman  v.  Keigwin,  89  T. 
84 ;  Harle  v.  Langdon's  lleirs,  60  T.  555.  If  a  purchaser  has  paid  part  of  the  purchase  money 
before  notice  of  a  lien  on  the  land,  he  will  be  protected  j)ro  tanto,  provided  that  in  making  any 
further  payment,  after  notice,  he  sees  to  its  application  in  satisfaction  of  the  lien.  But  if  after 
notice  he  makee  a  further  payment  without  seeing  to  its  application  in  satisfaction  of  the  Jien, 
it  is  an  act  of  bad  faith  which  contaminates  the  wiiole  transaction  from  the  beginning,  and  he 
will  not  be  protected,  even  as  to  such  payments  as  he  made  before  notice.  Fraim  v.  frederick, 
82T.  294. 

(20)  A  purchaser  of  land  for  a  valuable  consideration,  and  without  notice,  takes  a  good  title, 
though  his  vendor  be  chargeable  with  notice  of  an  outstanding  unrecorded  title.  Moore  v. 
Curry,  86  T.  668. 

(21)  The  term  **  creditors  "  means  such  creditors  only  as  have  acquired  some  character  of  lien 
on  the  property.  Brown  v.  Chancellor,  61  T.  437-444;  citing  Ayres  v.  Duprey,  27  T.  607; 
Grace  v.  Wade,  45  T.  527.  In  Wallace  v.  Campbell,  54  T.  86,  it  was  held  that  a  judgment  cred- 
itor who  purchases  at  execution  sale,  and  has  the  amount  of  his  bid  credited  on  the  execution, . 
may  be  considered  a  bona  fide  purchaser,  so  that  an  unrecorded  trust  could  not  bo  engrafted 
on  a  deed  to  the  judgment  debtor,  to  his  detriment.  A  creditor  who  has  taken  a  mortgage  on 
property  to  secure  his  pre-existing  indebtedness  is  not  entitled  to  the  protection  accorded  to  a 
(xma  fide  purchaser  for  a  valuable  consideration,  and  therefore  his  mortgage  cannot  supplant 
prior  equities  of  third  parties,  though  he  had  no  notice  of  such  equities  when  he  took  his  mort- 
gage. Spurlock  V.  Sullivan,  86  T.  oil.  In  Bailey  &  Pond  v.  Tindall,  59  T.  540,  it  is  held  that 
one  who  acquires  a  de^  of  trust  on  land  to  secure  a  pre-existing  indebtedness,  in  ignorance 
that  the  maker  of  the  deed  held  the  land  subject  to  a  vendor's  lien  for  unpaid  purchase  money, 
and  afterwards  bought  under  a  sale  under  such  deed,  paying  no  new  consideration,  took  title 
subject  to  the  vendor's  lieu.  A  creditor  who  takes  a  deed  of  trust  to  secure  a  pre-existing  debt 
upon  property  with  no  notice,  actual  or  constructive,  of  the  existence  of  a  former  deed  made 
by  the  debtor,  may  subject  the  property  to  the  payment  of  his  debt,  and  such  former  deed, 
which  has  not  been  duly  acknowledged  or  proved  up  and  lodged  with  the  clerk  of  the  proper 
county  for  record,  prior  to  the  execution  of  the  trust  deed,  is  void  as  to  such  creditor.  McKeen 
V   Sultenfuss,  61  T.  3:^5.     A  person  purchasing  land  at  an  execution  sale,  and  having  betoio 
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such  sale  actual  notice  of  a  prior  unrecorded  Hen  or  title,  is  not  a  bona  fide  purchaser  with- 
out notice.  Price  ▼.  Cole,  85  T.  461:  citing  Fisk  v.  Wilson,  15  T.  432:  Blankenship  v.  Dour- 
lass,  26  T.  226;  Ayres  ▼.  Duprey,  27  T.  5d3;  Orme  v.  Roberts,  38  T.  76a  Price  v.  Cole,  85  T. 
461,  so  far  as  it  related  to  the  question  above  stated,  was  overruled  by  Grace  ▼.  Wade,  45 
T.  522,  in  which  it  is  held  that  the  rights  of  the  creditor,  and  hence  of  a  purchaser,  relate  hack 
to  the  lien  on  the  property  acquired  by  the  record  of  the  judgpnent  or  levy  of  the  execution. 

Abt.  4335.  Marriage  contract  must  be  recorded,  when.  No  cov- 
enant or  agreement  made  in  consideration  of  marriage  shall  be  good  against 
a  purchaser  for  a  valuable  consideration,  or  any  cmlitor  not  having  notice 
thereof,  unless  such  covenant  or  agreement  shall  be  duly  acknowledged  or 
proven  and  recorded  in  manner  and  form  as  provided  by  law  for  deeds  and 
other  conveyances.  [Act  Feb.  5,  March  16, 1840;  4  Cong.  sec.  3,  p.  143;  P.  D. 
4987.] 

Art.  4336.  Powers  of  attorney ;  official  bonds,  etc.,  to  be  recorded. 
Each  recorder  shall  also  record  in  books  to  be  provided  for  that  purpose,  all 
marriage  contracts  and  powers  of  attorney,  and  all  official  bonds  required  to 
be  recorded  in  his  office,  and  all  other  instrumedts  of  writing  authorized  or 
required  to  be  recorded  in  his  office,  which  shall  be  proved  or  acknowledged 
according  to  law,  and  delivered  to  him  for  record.  [Act  May  12, 1846;  1  l^g. 
sec.S,  p.  236;  P.  D.  5005.] 

Abt.  4337.  Copies  of  titles  firom  land  office  to  be  recorded.  Each 
recorder  shall  record  all  copies  of  titles  recorded  in  the  general  land  office  pre- 
sented for  record ;  providsd^  such  copies  are  attested  with  the  seal  of  the  gen- 
eral land  office.    [Act  May  12, 1846;  1  Leg.  sec.  6,  p.  236;  P.  D.  5006.] 

See  ante,  Art.  4880. 

Abt.  4338.  Judgments,  etc.,  to  be  recorded.  Each  recorder  shall 
also  record  all  judgments  and  abstracts  of  judgments  rendered  by  any  court 
of  this  state  presented  to  him  for  record ;  provided^  such  judgment  or  aostracts 
of  judgment  are  attested  under  the  hand  and  seal  of  the  clerks  of  the  court 
where  such  judgment  was  obtained.  [Act  May  12, 1846;  1  Leg.  sec.  6,  p.  236; 
P.  D.  5006.] 

(1)  Abstracts  of  Jadflrmeiits  most  be  recorded  in  a  book  called  tbe  "  Jadgment  Beoord.** 
The  abstract  must  show :  1.  The  names  of  the  plaintiff  and  defendant  in  such  judgment 
2.  The  number  of  the  suit  in  which  the  judgment  was  rendered.  8.  The  date  when  such  jadg- 
meot  was  rendered.  4.  The  amount  for  i%^ich  the  same  was  rendered  and  the  amount  soil 
due  upon  the  same.  5.  The  rate  of  interest,  if  any  is  specified  in  the  judgment.  Tbe  derk 
of  the  court  must  certify  thereto  under  his  hand  and  official  seal.  A  justice  of  the  peace  must 
certify  thereto  under  his  hand.  The  clerk  must  immediately  file  and  record  the  same,  noting 
in  such  record  the  day  and  hour  thereof,  an4  at  the  same  time  enter  it  upon  the  index,  which 
must  be  alphabetical,  showing  the  name  of  each  plaintiif  and  of  each  deStendant  in  the  judg- 
ment, and  the  number  of  the  page  of  the  book  upon  which  the  abstract  is  recorded. 

When  a  judg;ment  has  been  recorded  and  indexed  it  wiU,  from  the  date  of  such  record  and 
index,  operate  as  a  lien  upon  aU  the  real  estate  of  the  defendant  situated  in  the  county  where 
such  record  and  index  are  made,  and  upon  real  estate  which  he  may  thereafter  acquire  situ- 
ated in  said  county.  ' 

A  receipt,  acknowledgment  or  release  signed  by  the  party  entitled  to  receive  payment  of  tbe 
judgment,  or  his  agent  or  attorney  o(  record,  properly  acknowledged  or  proven  for  record,  is 
evidence  of  payment.  Entry  of  credits  upon  and  satisfaction  of  such  judgment  may  be  en- 
tered by  the  clerk  at  the  foot  of  each  abstract,  whenever  the  same  appears  from  a  return  or 
certified  copy  of  return  u|>on  an  execution  issued  upon  such  judgment,  or  by  the  receipt,  etc., 
as  above  stated.  Ab^^tracts  of  judgments  rendered  in  this  state  by  any  United  States  court 
may  be  recorded  in  the  same  manner  and  with  like  effect.    Ante,  8158-8168. 

Abt.  4339.  Partition  to  be  recorded.  Every  partition  of  any  tract  of 
land  or  lot,  made  under  any  order  or  decree  of  any  court,  and  every  ludgment 
or  decree  bv  whicli  the  title  of  any  tract  of  land  or  lot  is  recovered  shall  be 
duly  recorcfed  in  the  clerk's  oflSce  of  the  county  court  in  which  such  tract  of 
land  or  lot  or  part  thereof  may  lie,  and  until  so  recorded,  such  partition,  judg- 
ment or  decree  shall  not  be  received  in  evidence  in  support  of  any  right 
claimed  by  virtue  thereof. 

Abt.  4340.  Statement  of  case,  etc.,  may  be  made.  It  shall  not  be 
necessary  in  the  cases  mentioned  in  the  preceding  article  to  record  the  pro- 
ceedings or  the  decree  rendered  in  such  cases  in  full,  but  a  brief  statement  by 

488 


Digitized  by 


GoogI( 


T.  86,  Ch.  3.]      BEGI8TEATI0N  —  INSTRUMENTS   TO   BE   RECORDED,  ETC.  4341. 

the  clerk  of  the  court  in  which  the  same  is  made,  under  his  hand  and  seal,  set- 
ting forth  the  case  in  which  the  partition  or  decree  was  made,  and  the  date 
thereof,  and  the  names  of  the  parties  in  the  suit  or  partition,  and  the  particu- 
lar land  or  lot  lying  in  the  county  in  which  the  record  is  made  and  the  name 
of  the  party  to  whom  the  same  is  decreed,  shall  be  deemed  and  held  to  be  a 
sufficient  record  of  such  partition,  judgment  or  decree. 

<1)  The  act  of  February  5. 1840,  is  as  follows: 

Every  partition  of  any  tract  of  land,  or  lot»  made  under  any  order  or  decree  of  any  court, 
and  every  iudgment  or  decree  by  which  the  title  to  any  tract  of  land,  or  lot,  shall  be  recovered, 
shall  be  duly  recorded  in  the  clerk's  office  of  the  county  court  of  the  county  in  which  such  tract 
of  land,  or  lot,  or  part  thereof,  shall  be,  and  until  so  recorded,  such  partition,  judfzrment,  or  de- 
cree, shall  not  be  received  in  evidence  in  support  of  any  right  claimed  by  virtue  thereof.  4 
Cong.  sec.  8,  p.  158. 

(2)  The  act  of  February  9,  1860,  is  as  foUows: 

Every  partition  of  any  tract  of  land,  or  lot,  made  under  any  order  or  decree  of  any  court, 
and  every  judgment  or  decree  by  which  the  title  of  any  tract  of  land  or  lot  is  recovered, 
shall  be  duly  recorded  in  the  clerk's  office  of  the  county  court  in  which  such  tract  of  land,  or 
lot,  or  part  thereof  mav  lie,  and,  until  so  recorded,  such  partition,  judgment,  or  decree  shall 
not  be  received  in  evidence,  in  support  of  any  right  claimed  by  virtue  thereof.  It  shall  not 
be  necessary  in  such  cases  to  record  the  proceedings  or  decree  rendered  in  such  cases,  in  full, 
but  a  brief  statement  by  the  clerk  of  the  court  in  which  the  same  is  made,  under  his  hand  and 
seal,  setting  forth  the  case  in  which  the  partition  or  decree  was  made,  and  the  date  thereof, 
and  the  names  of  the  parties  in  the  suit  or  partition,  and  the  particular  land  or  lot  lying  in  the 
county  in  which  the  record  is  made,  and  the  name  of  the  party  to  whom  the  same  is  decreed, 
shall  be  deemed  and  held  to  be  a  sufficient  record  of  such  partition,  judgment  or  decree.  8 
Leg.  sec.  4,  p.  75;  P.  D.  5028. 

(8)  The  object  of  the  foregoing  articles  is  not  to  prohibit  the  introduction  in  evidence  of  an 
unrecorded  judgment  under  all  circumstances,  but  only  to  apply  the  system  of  registration  to 
such  judflmaent,  so  as  not  to  affect  the  rights  of  third  jMuiies  acquired'  bona  flde>  and  without 
notice.  Thornton  v.  Murray,  50  T.  161;  Russell  v.  Farquhar,  55  T.  855;  and  see  Secrest  v. 
Jones,  21  T.  121,  and  80  T.  596. 

Art.  4341.  Instruments  relating  to  chattels,  where  and  how  re- 
corded. Every  deed,  mortgage  or  other  writing  respectlnff  the  title  of  per- 
sonal property  hereafter  executed,  which,  by  law,  ought  to  oe  recorded,  snail 
be  recorded  m  the  clerk's  office  of  the  county  court  of  that  county  in  which 
the  property  shall  remain;  and  if  afterward  the  person  claiming  title  under 
such  deed,  mortgage  or  other  writing  shall  permit  any  other  person  in  whose 
possession  such  property  may  be  to  remove  with  the  same  or  any  part  thereof 
oat  of  the  county  in  which  the  same  shall  be  recorded,  and  shall  not,  within 
four  months  after  such  removal,  cause  the  same  to  be  recorded  in  the  county 
to  which  such  property  shall  be  removed,  such  deed,  mortgage  or  other 
writing  for  so  long  as  it  shall  not  be  recorded  in  such  last  mentioned  county, 
and  for  so  much  of  the  property  aforesaid  as  shall  have  been  removed,  shall  be 
void  as  to  all  creditors  and  purchasers  thereof  for  valuable  consideration  with- 
out notice.     As  to  chattel  mortgages,  see  ants  8190&.  and  note  (1)  infra, 

(1)  It  was  the  intention  of  the  act  of  April  22,  1879,  to  dispense  with  the  renstration  in  fuU 
of  chattel  mortgages,  and  to  provide  in  lieu  of  it  for  the  deposit  with  the  clerk  of  the  original 
mortgage  itself,  or  a  true  copy  of  it,  there  to  be  kept  for  the  inspection  of  the  parties  inter- 
ested, and  to  have  a  minute  of  the  mortgage  entered  in  a  book,  so  that  it  might  oe  perceived 
^wbat  were  its  contents,  date  of  filing,  etc.  Brothers  v.  Mundell.  60  T.  240.  An  indorsement 
on  a  chattel  mortgage  by  the  county  clerk,  that  it  had  been  ** filed  for  record"  on  a  certain 
day,  and  that  it  had  been  recorded  in  a  book  for  the  registry  of  deeds,  is  not  such  evidence  of 
a  deposit  and  filing  as  required  by  the  statute.  Such  an  instrument  is  not  admissible  in  evi- 
dence as  against  creditors  of  the  mortgagor ;  and  as  against  subsequent  purchasers  and  mort- 
ggLgees  and  lien-holders  in  good  faith,  it  is  void.  Brothers  v.  MundeU,  60  T.  240.  A  chattel 
mortgage,  where  possession  of  the  mortgaged  property  remains  with  the  mortgagor,  and  the 
instrument  is  not  filed  as  required  by  statute,  is  absolutely  void  as  to  creditors  of  the  mort- 
^ragor,  whether  or  not  they  had  actual  notice  of  such  morttcage,  or  were  creditors  in  good  faith 
of  the  maker  of  the  instrument.  Brothers  v.  MundeU,  60  T.  240.  On  the  back  of  a  chattel 
mortgage  was  the  following  indorsement  by  the  clerk :  **  This  instrument  was  filed  for  record 
on  the  15th  of  February,  at  the  hour  of  10  o'clock  A.  M..  1888,  and  duly  registered  in  Book  I. 
of  Chattel  Mortgages,  p.  24.*'  He/d,  the  indorsement  sufficiently  indicated  the  '*  time  of  receiv- 
ing** the  instrument.  Cook  v.  Halsell,  65  T.  1.  A  chattel  mortgage  not  filed  is  not  void  as 
between  mortgagor  and  mortgagee,  and  the  right  to  impeach  it  for  fraud,  etc.,  does  not  pass 
to  the  assignee  of  the  mortgagor  by  a  voluntary  assignment  for  the  benefit  of  creditors.  Keller 
T.  Smalley,  63  T.  512.  To  prove  the  registry  of  a  chattel  mortgage,  the  record  book  containing 
the  entry,  or  a  certified  copy  of  the  entry,  should  be  produced.    Cook  v.  Halsell,  65  T.  1. 
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4342-4345. 


Abt.  4342.  Record  of  a  grant,  etc.,  notice.  The  record  of  any  gmt, 
deed  or  instrument  of  writing  authorized  or  required  to  be  recorded,  which 
shall  have  been  duly  proven  up  or  acknowledged  for  record  and  duly  recorded 
in  the  proper  county,  shall  be  taken  and  held  as  notice  to  all  persons  of  the 
existence  of  such  grant,  deed  or  instrument. 

(1)  The  registration  of  an  instrament  not  in  the  chain  of  title  under  which  a  person  claims  is 
not  notice.    Word  v.  Box,  66  T.  696;  Holmes  v.  Bucknor,  67  T.  642. 


CH.  4.— EEGI8TEATI0N  OF  SEPAEATE  PEOPERTY  OF  MAERIED 

WOMEN. 


Abt. 

4848.    Marriage  contract  to  be  recorded. 

4844.  Proper^  of  married  woman  to  be  reg- 
istered. 

4846.  May  present  and  prove  schedule  for 
record. 

4846.    Property  acqoired  after  marriage. 


Abt. 
4847. 

4848. 
4849. 


In  what  county  registration  mast  be 

made. 
Registrations  confirmed. 
Conclusive  as  to  subsequent  creditors, 

etc. 


Art.  4343.  Marriage  contract,  executed  and  recorded  how.  When 
the  wife  by  a  marriage  contract  may  reserve  to  herself  any  property  or  rights 
to  property  (whether  such  rights  be  in  esse  or  expectancy),  for  such  reserva- 
tion to  be  valid  as  to  the  subsequent  purchasers  or  creditors  of  her  husband, 
the  said  contract  must  be  acknowledged  bv  her  husband  or  proved  by  at 
least  one  witness,  and  recorded  in  the  clerk's  office  of  the  county  court  of 
the  county  in  which  said  married  parties  may  reside.*  [Act  Jan.  20, 1840;  4 
Cong.  sec.  8,  p.  3;  P.  D.  4635.] 

(1)  By  deeds  of  marriage  settlement  made  and  recorded  in  Florida,  in  1828,  A.  and  B.,  the 
intended  husband  and  wife,  conveyed  to  trustees  the  property  of  B.,  oonsisting  in  part  of  slaTeiL 
limiting  the  same  to  the  separate  use  of  B.  for  her  life,  with  remainder  to  her  issue  by  A.,  and 
empoweriue  the  trustees,  with  the  consent  of  B.,  to  exchange  the  property  conveyed  for  other 
property,  which  should  be  held  under  like  limitations.  In  1836  A.  and  B.  removed  to  Texas, 
bringing  with  them  some  of  the  slaves  covered  by  the  marriage  contract,  and  two  othen 
acquired  in  exchange  for  other  property  named  therein.  In  1858  town  lots  were  conveyed  to 
B.  m  consideration  of  property  embraced  in  the  marriage  contract,  or  other  property  received 
in  lieu  thereof.  In  1854  A.  and  B.  conveyed  said  lots  by  deed  of  trust  to  secure  an  indebted- 
ness of  A.  to  M.,  .but  before  its  execution  the  agent  of  M.  had  notice  of  the  marriage  contract, 
and  that  the  property  mentioned  in  the  deed  of  trust  was  acquired  with  some  of  the  property 
covered  by  it.  Held,  that  the  remainder-men  could  restrain  the  sale  of  the  property  under  ih» 
deed  of  trust    Lott  v.  Bertrand,  26  T.  654. 

Abt.  4344.     Registratioii  of  property  of  married  woman.   All 

property,  real  and  personal,  which  may  be  owned  or  claimed  at  the  time  of 
marriage  by  any  woman,  or  which  she  may  acguire  after  marriage  by  gift, 
devise  or  descent,  shall  be  registered  as  herein  directed.  [Act  Apm  29, 1846; 
1  Leg.  sec.  1,  p.  153;  P.  D.  4995.] 

(1)  A  married  woman  is  not  prejudiced  by  her  failure  to  register  her  separate  property. 
Edriiigton  v.  Mayfield.  6  T.  867;  Le  Gierse  v.  Moore,  59  T.  470;  Parks  v.  Willard,  1  T.  861; 
Warren  v.  Dickerson,  8  T.  462. 

Aet.  4345.  Schedule,  how  made  and  qertified.  Each  woman  now 
married,  or  who  may  be  hereafter  married,  may  present  to  any  officer  author- 
ized by  law  to  take  acknowledgments  or  proof  of  instruments  for  record,  a 
schedule  particularly  describing  all  the  property,  real  and  personal,  which  she 
now  owns  and  possesses,  or  which  she  may  own  and  possess  at  the  time  of  her 
marriage,  and  make  her  statement  under  oath  before  such  officer  that  the 
property  described  in  the. schedule  is  her  separate  property;  and  upon  such 
statement  being  made  such  officer  shall  annex  to  the  scnedule  a  certificate  of 
the  fact  under  his  hand  and  seal  of  office;  which  certificate  shall  be  sufficient 
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evidence  for  the  recorder  of  any  county  to  record  the  same.    [Act  April  29, 
1846;  1  Leg.  sec.  2,  p.  153;  P.  D.  4996.] 

Abt.  4346.  Registration  of  property  acquired  after  marriage. 
Each  married  woman,  upon  coming  into  possession  of  any  property,  real  or 
personal,  to  which  she  had  claim  at  the  time  of  her  marriage,  or  which  she 
may  afterward  acquire  by  gift,  devise  or  descent,  shall  have  the  same  recorded 
in  the  same  manner  as  prescribed  in  the  foregoing  article.  [Act  April  29, 
1846;  1  Leg.  sec.  3,  p.  153;  P.  D.  4997.] 

Abt.  4347.  Registration  made,  where.  The  registration  of  the  wife's 
separate  property  herein  provided  for,  if  real  estate,  shall  be  made  in  the 
county  or  counties  in  which  the  same  or  a  part  thereof  is  situated;  if  personal 
property,  in  the  county  or  counties  where  the  same  remains ;  and  in  case  such 
personal  property  be  removed  out  of  the  county,  the  registration  must  also  be 
made  in  tne  county  to  which  the  property  is  removed  within  four  months  after 
such  removal     [Act  April  29, 1846;  1  Leg.  sec.  4,  p.  153;  P.  D.  4998.] 

Abt.  4348.  Former  r^;i8tration8  confirmed.  All  registrations  of  the 
wife's  separate  property  which  have  been  made  heretofore  shall  be  deemed 
good  and  valid  under  t^is  chapter;  provided^  said  registrations  were  made  in 
accordance  with  the  laws  then  in  force. 

Abt.  4849.  Registration  conclusive  as  to  title,  when.  The  registra- 
tion of  any  schedule  of  a  wife's  separate  property,  made  in  accordance  with 
the  provisions  of  this  chapter,  shall  be  conclusive  as  against  all  subsequent 
creditors  of  and  purchasers  from  her  husband.  [Act  April  29, 1846;  1  Leg. 
sec.  6,  p.  163;  P.  D.  5000.] 
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.CH.  5.— GENERAL  PEG  VISIONS. 


Art. 
4350. 
4851. 

4352. 

4358. 


Penalty  for  failing  to  record,  etc. 

Conveyances  heretofore  made  to  be 
governed  by  the  then  existing  laws. 

Recording,  and  as  evidence,  to  be  gov- 
erned by  the  then  existing  laws. 

Party  may  have  action  to  correct  error 
when  certificate  is  imperfect. 


Art. 
4354. 

4355. 
4356. 
4857. 
4358. 


May  obtain  judgment  of  proof  of  anj 

instrument. 
Effect  of  judgment  in  such  action. 
Record  of  certain  titles  confirmed. 
Shall  be  evidence,  when. 
Old  registration  operative  after  creating 

new  county. 


Art.  4350.  Penalty  for  neglect  of  duty  by  recorder.  If  any  recorder 
to  whom  an  instrument  of  writing  authorized  to  be  recorded  by  him,  and 
proved  or  acknowledged  according  to  law,  which  shall  be  delivered  for  record, 
shall  neglect  or  refuse  to  make  an  entry  thereof,  or  give  receipt  therefor,  as 
required  by  law,  or  shall  neglect  or  refuse  to  record  such  instrument  of  writ- 
ing within  a  reasonable  time  after  receiving  the  same,  or  shall  record  any  in- 
strument of  writing  affecting  the  same  property,  or  any  part  thereof,  before 
another  first  deposited  in  his  office  and  entitled  to  be  recorded,  or  shall  record 
any  such  instrument  incorrectly,  or  shall  neglect  or  refuse  to  provide  and  keep 
in  bis  office  such  indexes  as  required  by  law,  he  shall  forfeit  and  pay  any  sum 
not  exceeding  five  hundred  dollars,  to  be  recovered  on  motion  in  the  district 
court,  one-half  to  the  use  of  the  county,  and  the  other  half  to  the  use  of  the 
person  who  shall  sue  for  the  same,  such  clerk  having  three  days'  notice  of  such 
motion,  and  shall  also  be  liable  to  the  party  for  all  damages  he  may  have  sus- 
tained thereby,  to  be  recovered  by  suit  on  the  official  bond  of  such  recorder, 
given  by  him  as  the  clerk  of  the  county  court,  against  such  clerk  and  his  sure- 
ties.    [Act  May  12,  1846;  1  Leg.  sec.  18,  p.  276;  P.  D.  5018.] 

(1)  A  party  who  has  properly  filed  a  deed  for  record  is  Dot  prejudiced  by  the  neglect  of  the 
clerk  in  respect  to  its  registration.  Throckmorton  v.  Price,  28  T.  605 ;  ante.  Art.  4828  and 
note. 

Art.  4351.  Conveyances  heretofore  made  in  accordance  with  law, 
valid.  The  legality  of  the  execution,  acknowledgment,  proof,  form  of  record 
of  any  conveyance  or  other  instrument  heretofore  made,  executed,  acknowl- 
edo;ea,  proved  or  recorded,  shall  not  be  affected  by  anything  contained  in  this 
title,  but  shall  depend  for  its  validity  and  legality  upon  the  laws  in  force  when 
the  act  was  performed. 

Art.  4352.  Recording  heretofore  in  accordance  with  law,  vaUd. 
All  conveyances  of  real  property  heretofore  made  and  acknowledged  or  proved 
according  to  the  laws  in  force  at  the  time  of  such  making  and  acknowledgment 
or  proof  shall  have  the  same  force  as  evidence,  and  may  be  recorded  in  the 
same  manner  and  with  the  like  effect  as  conveyances  executed  and  acknowl- 
edged in  pursuance  of  this  title. 

Art.  4353.  Imperfect  certificate  may  be  corrected  by  suit 
When  the  acknowledgment  or  proof  of  the  execution  of  any  instrument  in 
writing  may  be  properly  made,  out  defectively  certified,  any  party  interested 
may  have  an  action  in  the  district  court  to  obtain  a  judgment  correcting  the 
certificate. 

(1)  The  statute  applies  to  deeds  and  other  instruments  properly  executed  and  acknowledged 
by  married  women,  out  defectively  certified,  as  well  as  to  like  instruments  executed  by  o&er 
persons.  Its  effect  is  simply  to  correct  or  complete  the  informal  act  of  an  officer,  wh«:« 
there  was  no  defect  in  the  actual  execution  and  acknowledgment  of  an  instrument  In  this 
case  suit  was  brought  against  the  heirs  of  a  married  woman  to  correct  a  defective  certificate 
of  acknowledgment  to  a  deed  conveying  land  which  was  her  separate  property.  The  evidence 
did  not  show  that  the  officer  before  whom  the  acknowledgment  was  made  explained  the  deed 
to  her.  Hdd,  that  the  deed  was  not  properly  executed  where  the  officer  failed  to  explain  the 
instrument ;  and  the  fact  that  she  may  have  stated  to  him  that  she  understood  the  deed,  that 
she  could  read,  and  that  she  and  others  had  talked  the  matter  over  before,  was  not  enough. 
Johnson  v.  Taylor,  60  T.  860. 

AfiT.  4354.  Executioii  of  instrument  may  be  established  by  suit 
Any  person  interested  under  any  instrument  in  writing  entitled  to  be  proved 
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for  record  may  institute  an  action  in  the  district  court  against  the  proper 
parties  to  obtain  a  judgment  proving  such  mstrument. 

(1)  Suit  was  brought  by  a  non-resident  plaintiff  against  a  non-resident  defendant,  both  of 
whom  had  once  been  partners,  to  prove  up  for  record  an  instrument  in  writing  which  on  its 
face  certified  that  the  defendant  had  given  up  to  plaintiff  all  claims  which  once  belonged  to 
both,  and  also  aU  claims  to  land  which  belonged  to  both.  The  firm  did  own  lands  in  Texas, 
but  not  situate  m  the  county  where  the  suit  was  brought.  On  plea  to  the  jurisdiction  in  the 
nature  of  a  plea  of  abatement,  calling  in  question  the  power  of  the  district  90urt  to  adjudicate 
upon  the  subject-matter,  Jield:  1.  The  statute  in  such  case  did  not  fix  the  venue,  and  the  par- 
ties being  non-residents,  having  no  domicile  in  Texas,  the  venue  must  be  determined  by  gen- 
eral rules  applicable  to  the  matter,  independent  of  statute.  2.  The  cause  of  action  was  not 
local,  but  transitory,  tiiough  the  result  of  the  action  might,  on  some  future  contingency,  affect 
the  title  to  land  indirectly.  8.  The  cause  of  action  was  one  re^^ding  which  jurisdiction  could 
be  exercised  in  the  district  court  of  any  county  in  which  service  could  be  obtained  on  the  de- 
fendant, or  where  he  might  appear,  and  by  making  defense  waive  service.  4.  The  instrument 
was  such  as,  in  so  far  as  it  conveyed  land,  was  entitled  to  be  admitted  to  record  if  properly 
authenticated ;  and  tjae  fact  that  on  its  face  it  attempted  to  dispose  of  choses  in  action  could 
not  aflfect  the  right  to  have  it  recorded  as  an  entirety.    Fegram  v.  Owens,  64  T.  476. 

Art.  4355.  Judgment  equivalent  to  certificate.  A  certified  copy  of 
the  judgment  in  a  proceeding  instituted  under  either  of  the  two  preceding  ar- 
ticles, snowing  the  proof  of  tne  instrument,  and  attached  thereto,  shall  entitle 
such  instrument  to  record,  with  like  effect  as  if  acknowledgecl. 

Abt.  4356.  Confirmation  of  defective  registrations.  Any  grant, 
dee(},  or  other  instrument  of  writing  for  the  conveyance  of  real  estate  or  per- 
sonal property,  or  both,  or  for  the  settlement  thereof  in  marriage,  or  separate 
Property,  or  conveyance  of  the  same  in  mortgage,  or  trust  to  uses,  or  on  con- 
itions,  as  well  as  any  and  every  other  deed  or  instrument  required  or  permit- 
ted by  law  to  be  registered,  and  which  shall  have  been  prior  to  the  ninth  day 
of  February,  1860,  registered  or  recorded,  shall  be  held  to  have  been  lawfully 
registered,  with  the  full  effect  and  consequences  of  existing  laws;  provided^ 
the  same  shall  have  been  acknowledged  by  the  grantor  or  grantors  before  any 
chief  justice,  or  associate  justices,  or  clerk  of  the  county  court,  or  notary 
public  in  any  county  within  the  late  republic  or  the  now  state  of  Texas,  or 
judge  of  the  department  of  Brazos,  or  anv  primary  judge,  or  judge  of  the 
first  instance  in  1835  or  1836,  or  proven  before  any  such  oflBcer  by  one  or 
more  of  the  subscribing  witnesses  thereto,  and  certified  by  such  officer, 
whether  such  acknowledgment  or  proof  shall  have  been  made  before  any  such 
officer  of  the  county  where  such  instrument  should  have  been  recorded  or  not. 
[Act  Feb.  9,  1860;  8  Leg.  p.  75;  P.  D.  5021.] 

(1)  Act  of  February  5,  March  17,  1841,  reads  as  foUows: 

Any  grant,  deed,  or  mstrument  for  the  conveyance  of  real  estate,  or  personal,  or  both,  or 
for  the  settlement  thereof  in  marriage,  or  separate  property,  or  conveyance  of  the  same  in 
mortgage,  on  trust  to  uses,  or  on  conditions,  as  weU  as  any  and  everv  other  deed  or  Instrument 
required  or  permitted  by  law  to  be  registered,  and  which  shall  have  been  heretofore  registered, 
shall,  from  the  passage  of  this  act,  be  held  to  have  been  duly  registered,  with  the  full  effects 
and  consequences  of  the  existing  laws ;  provided,  the  same  shall  have  been  acknowledged  by 
the  grantor  or  grantors,  maker  or  makers,  before  any  chief  justice  of  the  county  court,  or  be- 
fore any  notary  public,  or  before  the  clerk  of  the  county  court  in  whose  office  such  record  is 
proposed  to  be  made,  or  proved  before  such  officer  by  one  or  more  of  the  subscribing  witnesses, 
and  certified  by  such  officer ;  any  obscurity  or  conflict  in  the  existing  laws  to  the  contrary  not- 
withstanding.   5  Cong.  sec.  20,  p.  Itt8. 

(2)  The  act  of  February  9,  1860,  reads  as  follows: 

§  b.  Any  grant,  deed,  or  other  instrument  of  writing  for  the  conveyance  of  real  estate  or 
personal  property,  or  both,  or  for  the  settlement  thereof  in  marriage,  or  trust  to  uses,  or  on 
conditions,  as  well  as  any  and  every  other  deed  or  instrument  required  or  permitted  by  law  to 
be  registei^  and  which  shall  have  been  heretofore  registered  or  recorded,  shaU  be  held  to 
have  been  lawfully  registered,  with  the  full  effect  and  consequences  of  existing  laws.  Pro- 
vided, the  same  shall  have  been  acknowledged  by  the  grantor  or  grantors,  before  any  chief 
justice  or  associate  justices  or  clerk  of  the  county  court  or  notary  public  in  any  county  within 
the  late  republic  or  the  now  state  of  Texas,  or  judge  of  the  department  of  Brazos,  or  any  pri- 
mary judge  or  judge  of  the  first  instance  in  1835  or  1836.  or  proven  before  any  such  officer,  by 
one  or  more  of  the  subscribing  witnesses  thereto,  and  certified  by  such  officer,  whether  such 
acknowledgment  or  proof  shall  have  been  made  before  any  such  officer  of  the  county  where 
such  instrument  should  have  been  recorded  or  not. 

§  9.  All  such  instruments  which  shall  have  been  acknowledged  or  proven  before  any  officer 
nauied  in  the  foregoing  section  of  this  act,  and  which  8hall  have  been  afterwards  recorded  in 
the  proper  county,  or  certified  copies  thereof,  shall  be  evidence  in  the  courts  of  this  state,  as 
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full  and  sufficient  as  if  such  acknowledgment  had  heen  taken,  or  proof  made  in  accordance 
with  existing  laws.  This  act  shall  not  &  construed  as  to  affect  or  bind  in  any  manner,  any 
person  or  party,  with  oonstructlYe  notice  of  the  existence  of  any  deed,  or  other  instrument  of 
writing  as  a  recorded  deed  or  instrument,  except  in  the  future,  and  after  the  taking  effect  of 
this  act,  unless  such  person  or  party  would  have  been  so  affected,  or  boimd  with  such  notice, 
had  this  act  never  been  passed. 

(8)  A  power  of  attorney  was  acknowledged  before  a  primary  judge  on  the  14th  of  July,  1836, 
and  was  proi)erly  admitted  to  record  in  December,  184o.    Butler  v.  Dunagan,  19  T.  559. 

(4)  Where  it  waa  admitted  that  A.  acted  as  jud^e  in  1885,  and  a  deed  was  produced  which 
purported  to  have  been  made  before  him  as  second  judge  of  tiie  first  instance  in  that  year,  with 
two  instrumental  and  two  assisting  witnesses,  there  is  a  presumption  in  favor  of  his  authority 
to  act,  although  the  facts  are  not  stated.    McKissick  v.  Colquhoun,  18  T.  148. 

(6)  The  healing  act  of  1860  legalized  the  registration  of  a  conveyance  of  land  lying  in  O. 
conntv,  which  was  proven  for  record  before  the  coun^  clerk  of  T.  county,  and  afterwards  re- 
corded in  the  proper  county.    Cra3rton  v.  Hamilton,  87  T.  269. 

Abt.  4357.  Begistration  after  mode  of  proo^  etc.,  has  been 
changed.  All  such  instruments  which  shall  have  been  acknowledged  or 
proven  before  any  oflBcer  named  in  the  preceding  article,  and  which  shafl  have 
been  afterward  recorded  in  the  proper  county,  or  certified  copies  thereof,  shall 
be  evidence  in  the  courts,  as  full  and  sufficient  as  if  such  acknowled^ent  had 
been  taken  or  proof  made  in  accordance  with  existing  laws ;  but  tnis  article 
and  the  article  preceding  shall  not  be  construed  so  as  to  affect  or  bind,  in  any 
manner,  any  person  or  party  with  constructive  notice  of  the  existence  of  any 
deed  or  other  instrument  of  writing  as  a  recorded  deed  or  instrument,  except 
after  the  ninth  dav  of  February,  1860,  and  in  the  future.  [Act  Feb.  9, 186U; 
8Leg.  p.  75;  P.  l5.  6022.] 

(1)  B^  the  act  of  May  12,  1846,  the  reoorder  was  authorized  to  record  titles  from  the  land 
office,  judgments,  abstracts  of  judgments,  and  *'  aU  other  instruments  authorised  by  law  to 
be  recorded  by  them,  which  were  executed  previous  to  the  time  this  act  took  effect,  and  which 
are  acknowledged  or  proved  in  the  manner  provided  for  by  this  act,  or  by  the  laws  which  were 
in  force  at  the  time  of  such  acknowledgment  or  proof;  all  of  which  writings  shaU  be  recorded 
under  the  same  rules  and  penalties  hereinafter  prescribed  for  other  instruments.**  Act  May  . 
12,  June  18, 1846;  1  Lee:,  p.  286. 

(2)  The  registration,  in  1855,  of  a  deed  authenticated  in  1888  by  the  county  derk,  without 
the  seal,  was  good  by  force  of  various  validatina^  acts.    Waters  v.  Spofford,  68  T.  115. 

(8)  By  the  act  of  February  9,  1860,  aU  such  mstruments  as  are  mentioned  in  note  2,  arti- 
cle 4856,  ante,  and  which  were  acknowledged  or  proven  before  any  officer  mentioned  therein; 
and  which  shall  have  been  afterwards  recomed  hi  the  proper  county,  or  certified  copies  thereof, 
shaU  be  evidence  in  the  courts  of  this  state,  as  full  and  sufficient  as  if  such  acknowledgment 
had  been  taken,  or  proof  made  in  accordance  with  existing  laws.  This  act  shaU  not  be  so  coo- 
Btrued  as  to  affect  or  bind  in  any  manner,  any  person  or  party,  with  oonstructive  notice  of  the 
existence  of  any  deed  or  other  instrument  of  writing  as  a  recorded  deed  or  instrument,  except 
in  the  future,  and  after  the  taking  effect  of  this  act,  unless  such  person  or  party  would  have 
been  so  affected,  or  bound  with  such  notice,  had  this  act  never  been  passed.  6  Leg.  p.  75 ;  P.  D. 
5022. 

Am.  4358.  Registration  in  old  county  operative  in  new.  Where 
an  instrument  in  writing  has  been  duly  registered  in  the  proper  county,  and  any 
property  conveyed  or  encumbered  by  such  instrument  shall  fall  within  an- 
other county  subsequently  created,  the  prior  registration  shall  not  be  deemed 
to  be  thereby  invalidated  or  in  any  manner  affected,  but  shall  still  continue 
to  be  equivalent  to  an  actual  notice  of  its  contents  to  all  persons  whomsoever, 
and  it  shall  be  the  duty  of  the  county  court  of  the  new  county  (and  at  the 
expense  thereof),  to  cause  a  transcript  of  the  record  of  all  such  instruments 
to  be  made  and  duly  certified  and  deposited  in  the  recorder's  oifice  of  said  new- 
county,  for  public  inspection,  and  indexes  of  the  san|p  to  be  made. 

McKissick  v.  Ck>lquhoun,  18  T.  148 ;  Frizzell  v.  Johnson,  80  T.  81 ;  Herrington  v.  Williams, 
» 448 ;  Milton  v.  Turner,  88  T.  81,  establishing  the  rule  afterwards  expressed  in  the  8ta(au;s. 
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INDEX  TO  TITLES  85-6. 


ACKNOWLEDGMENT  OR  PROOF  OF  IN- 
STRUMENTS FOR  RECORD, 
within  this  state,  before  whom  made,  4805. 
before  a  deputy  district  cierJE,  4805  (1). 
cannot  be  made  before  an  officer  having 

an  interest,  4805  (2). 
certificate  cannot  be  impeached  by  ex- 
trinsic evidence,  4805  (8). 
deed  not  admissible  in  evidence  without 

recording,  4805  (4). 
act  of  December   20,  1886,  relating  to, 

4805(5). 
act  of  June,  12, 1887,  relating  to,  4805  OS), 
act  of  January  19. 1889,  relating  to,  4805  m. 
act  of  February  5, 1840,  relating  to,  4805  (8). 
act  of  February  5, 1841,  relating  to,  4805  (9). 
act  of  May  12,  1846,  relating  to,  4805  (10). 
act  of  May  18,  1846,  relatmg  to,  4805  f  11). 
act  of  March  16, 1848,  relating  to,  4805  (18). 
act  of  April  6,  1861,  relating  to,  4805  (1^. 
act  of  August  8, 1870,  relating  to,  4805  (l5). 
without  this  state  and  within  the  United 
States,  before  whom  made,  4806. 
act  of  February  5, 1841 ,  relating  to,  4806  (1). 
act  of  May  12,  1846,  relating  to,  4806  (2). 
act  of  April  6,  1861,  relating  to,  4806  (8). 
act  of  May  8, 1846,  relating  to,  4806  (4). 
act  of   December    81,  1861,  relating   to, 
4806(5). 
without  the  United  States,  before  whom 
made,  4807. 
act   of   February   5,    1841,   relating   to, 

4807(1). 
act  of  May  12, 1846,  relating  to,  4807  (2). 
act  of  April  6,  1861,  relatmg  to,  4807  (8). 
acknowleclgment,  how  made,  4808. 
person  making,  must  be  known,  4809. 
by  coiporation,  how  made,  4809  (4). 
by  railroad  under  former  law,  48u9  (Cf). 
certificate  of,  4812. 
proof  by  witness,  how  made,  4814. 
act   of  December  20,  1886,  relating  to, 

4814  (1). 
act  of  January  19, 1889,  relating  to,  4814  (2). 
act  of  January  18, 1840,  relating  to,  4814  (8). 
act  of  February  5, 1841,  relatmg  to,  4814  (4). 
act  of  May  12,  1846,  relating  to,  4814  (^. 
witness  must  be  known  to  officer,  4815. 
certificate  of  —  form,  4816. 
under  act  of  December  20, 1886, 4816(1). 
act  of  January  19,  1889,  4816  (2). 
act  of  February  5,  1840,  4816  (8). 
l^  evidence  of  handwriting,  4817. 
under  act  of  Mav  12,  1846,  4817  (1). 
preliminary  affidavit  by  grantee,  4817  (2). 
under  act  of  March  6,  1868,  4817  (8). 
facta  to  be  proved,  4818. 
variance  m  names  inmiaterial,  4818  (1). 
under  act  of  May  12,  1846,  4818  (2). 
under  act  of  March  6, 1868,  4818  (2). 
where  grantor  made  his  mark,  4819. 
how  made  and  certified,  4820. 
authority  of  officer  taking,  4821. 
subpoena  issued,  when,  ^22, 
attachment  issued,  when,  4828. 
record  of,  how  made,  4824. 
statement  in,  4825. 
a  public  archive,  4827. 
ACKNOWLEDGMENT  OF  DEED  BY  MAR- 
RIED WOMAN.    See  Married   Woman. 
how  taken,  4810. 

not  necessary  to  deed  under  Mexican  law, 
4810  (2). 


ACKNOWLEDGMENT  OF  DEED  BY  MAR- 
RIED WOMAN— continued, 
under  act  February  8,  1841, 4810  (8). 

act  April  80,  1846,  4810  (4). 

act  December  18,  1849,  4810  (5). 

act  December  81,  1861,  4810  (6). 
omission  of  the  word  ''seal"  in  certificate 

may  be  suppUed,  4810  (7). 
certiiicates  aefective  when,  4810  (8). 

defects  in,  immaterial,  when,  4^10  (9). 

conclusive,  when,  4810  (12). 

form  of,  4818. 
AGENT,  notice  to  affects  principal,  4884  (14). 
ARCHIVES,  copies  of,  may  be  recorded  when, 

4880. 
of  local  officers  under  former  government, 

kept  where,  4294  (2). 
instruments  on  paper  of  the  second  or  third 

seal  are  not,  4880  (1). 
act  of  January  19,  1889,  relating  to,  4880  (2). 

relates  to  paper  then  in,  4880  (2). 
testimonio  of  title  must  be  proven,  4880 

(8),  (5). 
second  copy  of  title  must  he  proven,  4880  (4). 
instrument    executed    witnout    witnesses 

must  be  proven,  4880  (5). 
ASSIGNMENT  for  benefit  of  creditors,  rec- 
ord of,  4881  (4). 
of    accounts,   not    admissible    to    record, 

4881  (2). 
of  judgment,   not   admissible  to   record, 

4881(8). 
ATTACHMENT  for  a  witness,  issued  when, 

4828. 
BANKRUPT  SALE,  title  acquired  at,  defined, 

4384  (7).. 
BONDS  of  officers,  record  of,  4886. 
BOOK    OF    ACKNOWLEDGMENTS    AND 

PROOFS,  a  public  record,  4827. 
CERTIFICATE   OF    ACKNOWLEDGMENT 

AND  PROOF  must  be  placed  on  instru- 
ment, 4811. 
form  for  acknowledgment,  4812  and  note. 

by  a  married  woman,  4818. 
defects  in,  effect  of,  4810,  notes  (7-9). 
conclusive  when,  4810  (12). 
must  show  acknowledgment   by  grantor, 

4808  (1). 
without  date,  valid,  4808  (2). 
n^ust  be  authenticated  h}[  seal,  4808  (8). 
must  show  that  grantor  is  known,  4809. 
must  be  placed  on  instrument,  4811. 
may  be  written  on  a  separate  paper,  4811  (1). 
form  of,  where  execution  is  proven,  4816. 
when  defective,  may  be  oorredted  by  suit, 

4858  and  note, 
when  wanting,  may  be  suppUed  by  suit, 

4854. 
venue  of  suit,  4854  (1). 
judgment  in,  effect  of,  4855. 
CHATTEL    MORTGAGES,    how    recorded, 

4804(1). 
CHATTEI^,  reservation  of  title  in  sale  of, 

must  be  recorded,  4881  (1). 
instruments  affecting  title  to,  must  be  re- 
corded, where,  4841. 
mortgages  and  liens  on,  must  be  recorded, 
when  and  how,  4841  (1). 

construction  of  statute,  4841  (1). 
loan  of,  must  be  recorded,  when,  4881  (1). 
CLERK.    See  Recorder. 
of  county  court,  recorder,  4294. 
made  recorder,  when,  4294  (8). 
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CLERK  —  continued, 
of   district   court,  made    recorder,    when, 

4294(4). 
of  district  and  oountv  court,  same  person 

may  be,  when,  4294  (5). 
seal  used  by,  4295,  4295  (1). 
may  record  instrument  in  which  he  is  in- 
terested, 4294  (7). 
COMMISSIONER  OF  DEEDS  authorized  to 
take  aclcnowledgment  or  proof,  4806,  and 
notes  4,  5. 
CORPORATION,  deed  by,  how  executed  and 

acknowledged,  4309  (4). 
COUNTY,  boundaries   of,  ascertained  how, 

4388(2). 
COURT  OF  RECORD,  how  shown  to  be, 

4306(2). 
CREDITOR,  who  is,  within  the  meaning  of  the 
statute,  4884  <21). 
a   purchaser    for   valuable    consideration, 
when,  4884  (10). 
DEED.     See      AcknotBiedgment;      Married 
Woman, 
record  of,  4880-1,  and  notes, 
quitclaim  defined,  4884  (6). 
record  of,  4884  (6). 
DEEDS  OF  TRUST,  how  recorded,  4804,  and 

note. 
DEPUTY  of  county  clerk  may  take  acknowl- 
edgment of  deeds,  etc.,  4805,  and  notes  10, 
12.  14. 
DISTRICrr  CLERK  acted  as  recorder,  when, 

4294  (4).  (5). 
EQUITABLE  TITLE,  purchaser  of,  protected 
when,  4884  (8). 
how  affected  by  registration  law,  4884  (9). 
GRANTS  may  be  recorded,  4829. 

must  be  recorded,  when,  4829  (2). 
IDENTITY  of  grantor  acknowledging,  must 
be  shown,  ^^. 
of  witness  making  proof,  must  be  shown, 
4815. 
INDEX,  how  made,  4800-4802. 
INSTRUMENTS,   RECORD   OF,   admissible 
when,  4830, 4881,  and  notes, 
want  of,  renders   instrument  void,  when, 
4382-4,  and  notes. 
JUDGE  of  provisional  judiciary,  ex  officio 

notary  public,  4294  (2). 
JUDGMENTS,  abstracts   of,  how  recorded, 
4304  (1). 
may  be  recorded,  4888. 
abstracts  of,  how  recorded,  4838  (1). 
payment  and  satisfaction  of,  how  shown, 

in  partition  or  for  title  to  land,  to  be  re- 
corded, 4889. 
record  of,  how  made,  4840. 
act   of   February   5,    1840,   relating    to, 

4340  (1). 
act   of  February   9,    1860,    relating    to, 

4340  (2). 
construction  of  the  statute,  4340  (8). 
LAND  OFFICE,  copies  of  titles  recorded  in, 

may  be  recorded,  4337. 
LIENS,  recorded  how,  4804  (1),  4331  (1). 
LOAN  of  chattels,  must  be  recorded,  when, 

4331  (1). 
MARRIAGE  CONTRACT,  record  of,  neces- 
sary when,  4335-6. 
MARRIED  WOMAN.  See  Acknoioledgment  of 
Deeds  by  Married  Woman, 
conveyance  by,  must  be  acknowledged,  4310. 

husband  must  join  in,  4810  (1). 
executory  contract  by,  not  enforceable  when, 
4310  (1). 
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MARRIED  WOMAN— continued, 
conyeyance  by.  under  Mexican  law,  how 

made,  4310  (2). 
conyeyance  by,  not  in  compliance  with  law, 
yoid,  4810  (10). 

estoppel  arises  from,  when,  4810  (11). 
equitable  interest  of,  in  land,  not  within 

the  registration  law,  4884  (9). 
rights  of,  may  be  resenred  by  a  marri&gs 

contract,  4848. 
property  of,  may  be  registered,  4844 
not  prejudiced  by  failure  to  register,  4844 

schedule,  how  made  and  certified,  4845. 
registration  of  property  acquired  after  mar- 
riage, 4846. 
where  made,  4847. 
heretofore  made,  confirmed,  4448. 
conclusiye  as  to  title,  4849. 
MARRIAGE    SETTLEMENT,    ^perty   of, 
may  be  reseryed  by,  4848. 
rights  of  remainder-men  under,  4848  (\\ 
MECHANIC'S  UEN,  how  recorded,  4304(1). 
MORTGAGES,  eta,  how  receded,  4804  and 

note. 
NOTARY  PUBLIC  authorized  to  take  proof, 

etc.,  of  deeds,  4805-6  and  notea 
NOTICE  giyen  by  recitals  in  deeds,  etc,  4884 
(18). 
to  ^Igent,  binds  principal,  4884  (14). 
to  one  of  seyeral  jomtly  interested,  Innds 

all,  4884  (15). 
to  purchaser  from  husband,  of  prior  deed  by 

wife,  4884  (16). 
constructiye,  defined,  4884  (17). 
giyen  by  possession,  4384  (18). 
want  of,  ayailable  only  to  a  bona  fide  pur- 
chaser for  yalue,  4834  (19). 
to  vendor,  does  not  aflfect  yendee,  4884  (20), 
OFFICER  liable  for  neglect  of  duty,  4308  and 
note  (1). 
cannot  act  when  he  is  interested,  4306  and 
notes  (2).  (3). 
OFFICIAL  BONDS  may  be  recorded,  4886. 
PARTITION,  judgment  in  suit  for,  to  be  re- 
corded, 4339. 
record,  how  made,  4840. 
act  of  February  5, 1840,  relating  to,  4840  (1> 
act  of  February  9,  1860,  relating  to,  4840(2). 
construction  or  the  statute,  43^  (3). 
PATENTS  may  be  recorded,  4329. 

notice  without  record,  4829  (1). 
PERSONAL  PROPERTY,  reseryation  of  title 
in  sale  of,  must  be  recorded,  4881  (1). 
instruments  affecting  title  to  must  be  re- 
corded, when,  4342. 
mortgages  and  liens  on,  must  be  reccvded, 

when  and  how,  4341  (1). 
construction  of  statute,  4841  (1). 
loan  of,  must  be  recorded  when,  4381  (1). 
POWERS  OF  ATTORNEY  may  be  recorded, 

4336. 
PRINCIPAL  chargeable  with  notice  to  agent, 

4314  (14). 
PROOF  OF  INSTRUMENTS  FOR  BEOOBD. 

See  Acknowledgrtient, 
PURCHASER    FOR   A   VALUABLE  CON- 
SIDERATION not  affected  by  an  unre- 
corded deed,  etc.,  when,  4334  and  note^ 
where  bid  is  credited  on  judgment,  4884 

QUITCLAIM    DEED,     title    conyeyed  ^t 
4334(6). 
effect  of  record,  4334  (6). 

RAILROAD  COMPANY,  deed  by,  how  exe- 
cuted, 4309  and  notes  (4),  (5). 
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KECITALS    in    Jeeds   and    patents,  notice, 

4334  (18). 
not  evitlenceof  payment  of  purchase  money, 

when.  4334  (19). 
RECORD,  old,  transcribed    when  and  how, 

4281. 
shall  conform  to  original,  4282. 
shall  be  certified,  etc.,  4283. 
original  books  to  be  preserved,  4284. 
for  new  counties,  when  and  how  transcribed , 

4285a. 
supplied  by  proof,  when,  4286. 
proceedings  tp  establish  when  lost,  4287. 
judgment,  etc.,  4288. 
proceedings  in  county  court,  4289. 
judgment,  eflfect  of,  4290. 
certified  copies  recordeil,  when,  4291. 
originals  recorded  again,  when,  1292. 
judgments  have  eflfect  of  originals,  4293. 
of  contracts,  etc.,. prior  to  the  Revolution, 
how  made,  4294  (1). 

under  the  provisional  government,  4294  (2). 
of  instruments  by  clerk  of  district  court, 

4294(6). 
when  and  how  made,  4298. 
takes  eflfect,  when,  4299. 
instruments  admissible  to,  4380-1  and  notes, 

4835-6. 
of  Uens,  4881  (1). 
of  chattel  mortgages,  4841  (1). 
of  reservations  of  title,  4831  (1). 
of  loans,  etc.,  of  chattels,  4881  (1). 
of  assignment  of  accounts,  4881  (2). 

judgment,  4881  (8). 

for  benefit  of  creditors,  4881  (4). 
marriage  contract,  4335. 
act  of  December  20, 1836,  relating  to,  4381  (5). 
act  of  January  19, 1839,  relating  to,  4831  (6). 
conveyance  of  land  not  under  seal,  admis- 
sible, 4381  (7). 
act  of  February  5,  1841,  relating  to,  4881  (8). 
act  of  May  12,  1846,  relating  to,  4881  (9). 
want  of,  renders  conveyances,  etc.,  void, 

when,  4882,  4834  and  notes, 
where  made,  4888  and  notes, 
takee  eflfect  from  delivery  of  deed  to  clerk, 

4834. 
not  authorized  by  law,  not  notice,  4884  (2). 
when  instrument  not  properly  proven,  not 

notice,  4834  (8). 
not  notice  of  rights  not  shown  by  instru- 
ment, 4834  (4). 
unrecorded  instrument  valid  as  to  persons 

having  notice,  4384  (5). 
of  quit<£um  deed,  effect  of,  4884  (6). 
want  of,  afifects  purchaser  at  bankrupt  sale, 
how,  4834  (7). 

purchaser  of  equitable  title,  how,  4884  (8). 
an  equitable  right  or  title,  aflfected  by,  how, 

48&4(9). 
married  woman's  interest  in  land  aflfected 

by,  how,  4384  (9).  (10). 
how   aflfected  by  removal  or  destruction, 

4884  (UX 
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RECORD  —  continued, 
act    of    December    20,    1836,    relating   to, 

4334  (12). 
notice  of  recitals  in  deed,  etc.,  4334  (18). 
RECORDER,  who  is,  4294.  4294  (3),  (4). 
seal  of)  4295,  and  note, 
shall  provide  books,  etc.,  4296. 
shall  Keep  accounts,  eta,  4296. 

"file  book,"  4297. 
shall  give  receipts,  4297. 
shall  record  instruments  of  writing,  when 

and  how,  4298. 
shall  place  certificate  on  recorded  instru- 
ments, 4299. 
shall  index  books,  4300-4302. 
shall  give  attested  copies  of  papers,  eta, 

4303. 
penalty  for  neglect  of  duty  by,  4350. 
person  filing  deed,  not  prejudiced  by  neg- 
lect of,  4350  (1). 
REGISTRATION    of    property   of    married 
woman,  4344-4346. 
want  of.  does  not  prejudice  her  title,  4344(1). 
schedule,  how  made  and  certified,  4845. 
made  where,  4347. 
heretofore  made,  confirmed,  4848. 
conclusive  as  to  title,  4849. 
of  instruments  under   former   law,  valid, 
4351. 
probated  under   former   law,  permitted, 
4352. 
defectively   made,    validated,  485^7,  and 

notes, 
authorized  on  judgment,  when,  4854-5. 
REMAINDER-MAN,  rights  of,  under  a  mar- 
riage contract,  4843  (1). 
REPEALING    ACTS   relative    to    defective 
registration,  4356-7  and  notes, 
act  February  5,  1841,  4856  (1). 
act  February  9,  1860,  4856  (2^ 
acknowledgment  before  primary  judge  suf- 
ficient. 4356  (8). 
presumption  in  favor  of  authority  of  seoond 

judge,  4356(4). 
proof  before  clerk  of  county  in  which  land 

not  situated,  validated,  4856  (5). 
registration  after  change  in  law  relating  to 

proof,  validated,  4857. 
act  May  12,  1846,  relating  to,  4857  (1). 
act  February  9,  1860,  relatmg  to,  4857  (1). 
certificate  without  seal,  validated,  4857  (2). 
RESERVATION  OF  TITLE  in  sale  of  per- 

sonal  property,  must  be  recorded,  4881  (1). 
SEAL  of  county  clerk  as  recorder,  4295  and 

note. 
STAMPED  PAPER,  use  of,  prior  to  the  Revo- 
lution, 4294  (1). 
abolished  when.  4294  (2). 
SUBPOENA  of  witness  to  prove  execution  of 

deed,  4823. 
TITLE  TO  LAND,  judgment  for  recovery,  to 

be  recorded,  4339. 
WITNESS  may  be  subpoenaed,  etc.,  to  prove 
execution  of  deed,  4328. 
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TITLE  87- ROADS,  BRIDGES  AND  FERRIES. 


Ch. 

1.    EBtablishment  of  frablio  roads. 
3.    Appointment  of  overseers. 
8.    Persons  liable  to  work  on  roads,  and  their 
rights  and  duties. 


Ch. 
4. 
5. 
6. 


Powers  and  duties  of  OYerseers. 

Bridges. 

Ferries. 


OH.  1.— ESTABLISHMENT  OF  PUBLIO  KOADS. 


Abt. 

4869.    What  roads  are  declared  to  be  public. 

4859a,  Maj  assume  control  of  streets,  etc.,  in 

a  city,  when. 
4860.    Power  and    duty   of   commissionerB' 

courts  to  open  roads. 

4SeOa,  §  1.  Shall  open  first-class  roads  between 

county  seats. 

§  2.  Roads  opened  and  established,  how. 

g  8.  Damages,  when  and  how  assessed. 

§4.  Proceedings   where  damages   are 

excessive. 
S  5.  Fences  removed,  when, 
g  6.  Compensation  of  viewers ;  penalty 

for  refusal  to  serve. 
§7.  Viewers  in  unorganized  counties, 

appointed  bow. 
gS.  Other  roads  not  prohibited;  roads 
changed,  how. 
9.  Bepeaimg  clause, 
hall    classify,    supervise,    open    and 
straighten  roads. 
First-class  roads. 
Second-class  roads. 

4864.  Third-class  roads. 

4865.  Application  for  new  road,  etc.,  shall 

not  be  granted  until  notice  has  been 
given,  etc. 

4866.  B^uisites  of  application. 

4867.  Jury  of  freeholders  shall  lay  out  new 

roads. 

4868.  Oath  of  jury. 

4869.  Duty  of  jury  to  perform  the  work  and 

report. 

4870.  Notice  to  owner  of  land,  when  and 

how  given. 

4871.  Damages,  when  and  how  assessed. 

4872.  Damages,  when  and  how  paid. 


4861. 
4862. 


Art. 
4878. 


Court  may  order  opening  of  road,  bat 
damages  assessed  must  be  first  paid, 
etc. 

Road  shall  be  established,  ^c,  if  no 
objection  be  made. 

Road  may  be  altered  or  dianged, 
when  and  how. 

Duty  of  clerk  when  jury  of  view  is 
appointed. 

Service  of  order  of  appointment  on 
juror. 

Defaulting  juror  shall  be  punished, 
how. 

Neighborhood  roads. 

Ten  freeholders  may  make  an  applica- 
tion for. 

Requisites  of  application. 

Clerk  shall  issue  notice. 

Service  of  notice  and  return  of  same. 

Court  may  declare  lines  a  pubUc  high- 
way. 

Notice  of  the  order  of  the  court  shall 
be  served  upon  the  owners  of  the 
land. 

Such  roads  not  required  to  be  con- 
trolled by  the  public. 

Costs  of  proceeding  paid  by  the  oooit 

Neighborhood  road  may  be  discontin- 
ued, how. 

Gates  across  road  may  be  erected,  ^dien. 

Damages  assessed,  how. 

County  commissioners  supervisorB  of 
roads. 
4890aa.  Right  of  way  to  land  surrounded  by 

fenced  lands. 
4890&.  Road  discontinued,  how. 
4890c.  Reports  of  supervisors,  eta,  submitted 
to  grand  jury. 


4874. 

4875. 

4876. 

4877. 

4878. 

4879. 
4880. 

4881. 
4882. 
4888. 
4884. 

4885. 


4886. 

4887. 
4888. 

4889. 
4890. 
4890a. 


Aet.  4359.  What  roads  are  declared  to  be  public.  All  public  roads 
and  highways  that  have  heretofore  been  laid  out  and  established  agreeably  to 
law,  except  such  as  have  been  discontinued,  are  hereby  declared  to  be  public 
roads.     [Act  July  29,  1876;  15  Leg.  p.  64.] 

Abi.  4359a.  May  assume  control  of  streets,  etc.,  in  a  city,  when. 
In  all  cities  and  incorporated  towns  in  the  state  of  Texas  in  which  from 
any  cause  there  is  not  a  de  facto  municipal  government  in.  the  active  discharge 
of  their  official  duties,  the  commissioners'  court  of  the  county  in  which  such 
city  or  incorporated  town  is  situated  shall  assume  and  have  control  of  the 
streets  and  aUeys  thereof,  and  shall  have  the  same  worked  under  the  law  and 
regulations  for  the  working  of  public  roads,  and  such  streets  and  allej^s  for  the 
purposes  of  this  act  shall  be  held  and  denominated  public  roads;  provided,  that 
iill  residents  of  any  city  or  town,  having  no  de  facto  city  government,  not 
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otherwise  exe  npt  from  road  duty,  shall  be  liable  to  road  service  as  in  other 
cases.     [Act  March  14, 1886;  19  Leg.  p.  25.] 

Art.  4360.    Power  and  duty  of  commissioners'  courts  to  open  ft 
roads.    The  commissioners'  courts  of  the  several  counties  shall  have  full  '^^^^^^♦-u^ 
power,  and  it  shall  be  their  duty,  to  order  the  laying  out  and  opening  of  t|  c 
public  roads  when  necessary,  and  to  discontinue  or  alter  any  road,  whenever  \ 

It  shall  be  deemed  expedient,  as  hereafter  prescribed;  provided,  that  hereafter  t^Mv  ">] 
no  public  road  shall  oe  altered  or  changed  except  for  the  purpose  of  shorten-       I 
ing  the  distance  from  the  point  of  beginning  to  the  point  of  destination. 
[Amendment  Feb.  5, 1884;  18  Leg.  S.  S.  p.  20.] 

The  new  law  adds  the  proviso. 

Art.  4360a,  §  1.  Shall  open  first-class  roads  between  county  seats. 
The  commissioners'  courts  of  the  several  counties  shall  see  that  at  least  one 
first-class  road  of  the  width  prescribed  by  law  .is  laid  out  and  opened  from  the 
county  seats  of  their  respective  counties  on  the  most  direct  and  practicable 
route  to  the  lines  of  their  county  in  the  direction  of  the  county  seats  of  each 
adjacent  county^  where  no  part  of  another  county  intervenes  between  the 
county  seats  of  such  counties,  or  if  a  border  county,  to  meet  the  nearest  road 
to  the  border,  and  if  any  adjacent  county  is  not  org^anized,  then  in  the  direc- 
tion of  the  center  of  such  county.  And  the  commissioners'  court  of  a  county, 
to  which  one  or  more  unorganized  counties  are  attached  for  judicial  purposes, 
shall  lay  out  and  open  at  least  two  first-class  roads  sixty  feet  in  width  through 
the  extent  of  each  such  unorganized  county  to  intersect  at  right  angles  as 
nearly  as  may  be  at  the  center  of  the  county,  and  to  meet  at  the  county  line 
similar  roads  of  the  adjacent  counties.  Li  counties  now  having  public  roads 
substantially  complying  with  the  preceding  requirement  as  to  course,  the  court 
shall  be  required  only  to  give  such  roads  the  width  of  sixty  feet  and  clear 
them  of  obstructions;  such  roads  however  shall  not  be  laid  out  across  orchards, 
yard  lots  or  grave  yards  or  within  one  hundred  feet  of  a  residence  without  the 
consent  of  the  owner,  provided  that  this  law  shall  not  apply  to  the  counties 
where  there  already  exists  a  sufiiciency  of  public  roads.  [Act  Feb.  7, 1884; 
18  Leg.  S.  S.  p.  63.J 

Abu  4360a,  §  2.  Beads  opened  and  established,  how.  It  shall  be  the 
duty  of  each  commissioners'  court  within  ninety  days  after  the  passage  of  this 
act,  on  their  own  motion  to  appoint  a  jury  of  view  to  lay  out  the  roads  re- 
quired in  the  preceding  section  and  to  mark  and  define  them  and  to  report  in 
writing  such  marks  and  any  prominent  natural  objects  that>  may  aid  in  defin- 
ing the  route  selected.  And  upon  the  report  of  tue  jury  of  view  such  roads 
shall  be  declared  public  highways  of  the  first  class  and  the  court  shall  order 
the  overseer  to  open  the  same,  and  where  the  country  is  open  prairie  to  plow 
a  furrow  on  each  side  of  the  road  and  establish' monuments  at  convenient 
intervals. 

Art.  4360a,  §  3.  Damages,  when  and  how  assessed.  If  damages  are 
claimed  by  any  owner  of  land  so  appropriated  for  public  highways,  or  by 
any  person  where  enclosed  premises  are  crossed,  a  jury  to  assess  such  dam- 
ages shall  be  appointed  as  now  provided  in  section  4371  of  the  Bevised  Stat- 
utes. 

.  Ari.  4360a,  §  4.  Proceedings  where  damag^  are  excessive.  If  the 
damages  assessed  be  excessive,  the  court  may  appoint  another  jury  to  assess 
them,  and  upon  the  second  report,  if  the  damages  are  deemed  excessive,  the 
court  may  change  the  road  so  as  to  avoid  the  property  so  greatly  damaged, 
provided  such  change  will  not  divert  the  road  more  than  one  quarter  of  a 
mile  from  a  direct  line,  provided  further  that  in  all  cases  where  the  owner  or 
owners  of  lands  over  which  such  roads  shall  pass  shall  have  the  right  of  ap- 
peal to  the  district  court  where  the  same  shall  be  tried  (by  first  giving  a  bond 
m  a  sufficient  amount  to  cover  all  costs),  and  if  a  greater  amount  of  damages 
is  there  obtained  the  county  shall  pay  the  excess  and  the  costs,  but  if  no  greater 
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damages  are  obtained  the  party  taking  the  appeal  shall  pay  all  costs,  provided 
that  such  appeal  shall  in  no  case  delay  or  prevent  the  immediate  opening  of 
such  road  after  the  damages  assessed  as  above  have  been  tendered. 

Art.  4360(x,  §  5.  Fences  removed,  when.  Persons  through  whose  en- 
closed premises  such  roads  are  laid  out  shall  have  nine  months  to  remove  and 
adapt  tneir  fences  to  the  road.  Where  the  county  is  unorganized  the  owners 
of  fences  shall  not  be  required  to  remove  them  until  such  county  shall  become 
organized  and  not  then  until  fifty  residents  of  such  county  shall  petition  the 
commissioners'  court  for  the  removal  of  such  fences:  provided  that  at  all  times 
the  owners  of  such  fences  shall  have  at  the  crossing  of  such  road  convenient 
gates  not  less  than  twelve  feet  wide. 

Art.  4360a,  §  6.  Compensation  of  viewers ;  penally  for  refusal  to 
serve.  The  juries  of  view  and  the  juries  to  assess  damages  shall,  for  the 
organized  counties,  be  allowed  such  compensation  as  is  now  provided  bylaw: 
and  for  the  unorganized  counties  the  sum  of  two  dollars  peroay  for  the  actual 
time  employed  and  five  cents  per  mile  for  the  actual  distance  traveled  to  mark 
and  lay  out  the  road  or  to  assess  the  damages,  which  amounts  on  sworn  ac- 
counts shall  be  paid  out  of  the  respective  county  funds.  And  any  person 
summoned  as  viewer  as  provided  in  this  act  who  snail  fail  or  refuse  to  per- 
form the  service  required  of  him  by  law  as  such  viewer  shall  be  fined  for  con- 
tempt by  the  commissioners'  court  for  every  such  failure,  not  less  than  five 
dollars,  nor  more  than  ten  dollars,  to  be  collected  as  other  fines  are  collected: 
provided  that  all  reasonable  excuses  shall  be  beard. 

Art.  4360(3^,  §  7.  Viewers  in  unorganized  counties,  appointed  how. 
Where  there  are  no  persons  in  the  unorganized  counties  to  act  or  willing  to 
serve  on  the  jury  of  view  or  jury  to  assess  damages,  the  court  shall  designate 
citizens  of  their  own  county  to  perform  the  service. 

Art.  4360<},  §  8.  Other  roads  not  prohibited;  roads,  changed  how. 
Nothing  in  this  act  shall  be  construed  to  prohibit  the  opening  of  other  roads 
as  is  now  provided  by  law.  Roads  laid  out  under  the  provisions  of  this  act 
shall  not  be  changed  except  for  the  purpose  of  securing  a  better  and  more  di- 
rect route,  and  then  only  after  an  actual  view  by  a  majority  of  the  commission- 
ers' court  of  that  portion  of  the  road  sought  to  be  changed. 

Art.  4360a,  §  9.  Repealing  clause.  All  laws  and  parts  of  laws  in  con- 
flict with  the  provisions  of  this  act  be  and  the  same  are  hereby  repealed. 

Art.  4361.  Shall  classify,  supervise,  open  and  straighten  roads. 
It  shall  be  the  duty  of  the  commissioners'  courts  to  classify  all  public  roads  in 
their  counties  into  first,  second  and  third  class  roads,  and  to  act  as  supervis- 
ors of  roads  in  their  respective  precincts  as  hereinafter  provided,  and  commis- 
sioners' courts  may,  on  their  own  motion,  where  it  is  deemed  necessary,  open 
new  roads  or  straighten  existing  ones.  [Amendment  Feb.  8, 1884;  18  Lee. 
S.  S.  p.  20.] 

Art.  4362.  Pirst-class  roads.  First-class  roads  shall  be  clear  of  all  ob- 
structions,  and  not  less  than  forty  feet  nor  more  than  sixty  feet  wide;  all 
stumps  over  six  inches  in  diameter  to  be  cut  down  to  six  inches  of  the  surface 
and  rounded  oflf,  all  stumps  six  inches  and  under  to  be  cut  smooth  with  the 
ground,  and  all  causeways  made  at  least  sixteen  feet  wide.  [Act  July  29, 
1876;  15Leg.  p.  64.] 

Art.  4363.  Second-class  roads.  Second-cFass  roads  shall  be  clear  of  all 
obstructions  and  not  less  than  thirty  feet  wide;  stumps  six  inches  and  over  in 
diameter  to  be  cut  down  to  six  inches  of  the  surface  and  rounded  off;  and  all 
stumps  less  than  six  inches  in  diameter  to  be  cut  smooth  with  the  ground;  all 
causeways  to  be  made  at  least  sixteen  feet  wide.  [Act  July  29,  1876;  15  Leg- 
p.  64.] 

Art.  4364.  Third-class  roads.  Third-class  roads  shall  be  clear  of  all  ob- 
structions, and  not  less  than  twenty  feet  wide;  stumps  six  inches  and  over  in. 
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diameter  to  be  cut  down  to  six  inches  of  the  surface  and  rounded  off;  all 
stumps  less  than  six  inches  in  diameter  to  be  cut  smooth  with  the  ground, 
and  all  causeways  made  at  least  twelve  feet  wide.  [Act  July  29,  1876;  15 
Leg.  p.  64.]      ' 

Art.  4365.  New  road  only  after  proper  notice.  The  commissioners' 
court  shall  in  no  instance  grant  an  order  on  an  application  for  any  new  road, 
or  to  discontinue  an  original  one,  unless  the  persons  making  application  there- 
for, or  some  one  of  them,  shall  have  given  at  least  twentv  days'  notice  by 
written  advertisement  of  their  intended  application,  posted  up  at  the  court- 
house door  of  the  county  and  at  two  other  public  places  in  the  vicinity  of  the 
route  of  the  proposed  new  road,  or  the  road  proposed  to  be  discontinued.  [Act 
July  29,  1876;  15  Leg.  p.  64.] 

Art.  4366.  Requisites  of  application.  All  applications  for  a  new  road, 
and  all  applications  to  discontinue  an  existing  one,  shall  be  by  petition  to  the 
commissioners'  court,  signed  by  at  least  eight  freeholders  in  tne  precinct  or 
precincts  in  which  such  road  is  desired  to  be  made  or  discontinued,  specifying  in 
such  petition  the  beginning  and  termination  of  such  road  proposed  to  be  opened 
or  discontinued,f  provided^  that  where  one  or  more  persons  live  within  any 
enclosure  either  or  all  of  them  may  petition  the  commissioners'  court  for  a 
third-class  road  or  neighborhood  road  to  their  nearest  trading  points,  milb, 
gins,  school  and  church  houses  and  county  seats,  and  the  courts  shall  open 
such  roads,  as  hereinafter  provided  in  the  opening  of  third-class  roads:  and 
provided  further^  that  no  part  of  a  public  road  shall  be  discontinued,  unless  a 
new  road  connecting  that  part  of  such  road,  not  discontinued,  shall  first  be 
opened,  and  provided  further^  that  no  part  of  a  first  or  second  class  road  shall 
be  reduced  to  a  road  of  a  lower  class.  [Amendment  Feb.  8,  1884;  18  Leg. 
S.  S.  p.  20.] 

Art.  4367.  Jury  of  freeholders  shall  lay  out  new  roads*  All  roads 
hereafter  ordered  to  be  made  shall  be  laid  out  by  a  jury  of  freeholders  of  the 
county  to  be  appointed  by  the  commissioners'  court.  Said  jury  shall  consist 
of  five  persons,  a  majority  of  whom  may  proceed,  with  or  without  the  county 
surveyor,  as  ordered  by  the  commissioners'  court,  to  lay  out,  survey  and  de- 
scribe such  road  to  the  greatest  advantage  to  the  public,  and  so  that  the  same 
can  be  traced  with  certainty ;  and  the  field  notes  of  such  survev,  or  description 
of  the  road,  shall  be  included  in  the  report  of  the  jury;  and,  it  adopted,  shall 
be  recorded  in  the  minutes  of  the  commissioners'  court.  [Amendment  March 
31,1885;  19Leg.  p.  92.] 

The  original  article  was  first  amended  bj  the  act  of  February  5, 1884.    18  Leg.  S.  S.  p.  20. 

Abt.  4368.  Oath  of  jury.  The  jurors  provided  for  in  the  preceding 
article  shall,  before  proceeding  to  act  as  such,  take  the  following  oath  before 
some  officer  authorized  to  administer  oaths,  to  wit: 

*•  I, ^  do  solemnly  swear  that  I  will  lay  out  the  road  now  directed 

to  be  laid  out  by  the  order  to  us  directed  from  the  commissioners'  court,  ac- 
cording to  law,  without  favor  or  affection,  malice  or  hatred,  to  the  best  of  mv 
skill  and  knowledge,  so  help  me  God."     [Act  July  29,  1876;  15  Leg.  p.  64.]  ^ 

Ara.  4369.  Duty  of  jury;  must  report.  It  shall  be  the  duty  of  such 
jurors,  when  qualified  as  provided  in  the  preceding  article,  to  proceed  tq  lay 
out  and  mark  the  road  in  accordance  with  the  order  of  the  court  and  the  law, 
and  to  report  their  proceedings  in  writing  to  the  next  regular  term  of  the 
commissioners'  court.     [Act  July  29,  1876;  15  Leg.  p.  64.] 

Akt.  4370.  Notice  to  owner  of  land,  when  and  how  given.  The 
jury  of  freeholders  provided  for  in  article  4367  shall  issue  a  notice  in  writing 
to  the  land  owners  through  whose  lands  such  proposed  road  may  run,  or  to 
his  agent  or  attorney,  of  the  time  when  thev  will  proceed  to  lay  out  such  road, 
or  when  they  will  assess  the  damages  incidental  to  the  opening  of  the  same. 


f  From  here  to  end  was  added  by  the  amendment. 
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which  notice  shall  be  served  upon  such  owner,  his  agent  or  attorney,  at  least 
live  days  before  the  day  therein  named.  If  such  owner  is  a  non-resident  of 
the  county,  the  notice  may  be  given  by  publication  in  a  newspaper  published 
in  the  county,  as  notices  are  required  to  be  given  to  non-resident  defendant* 
as  to  action  in  the  district  or  county  court,  and  the  road  may  be  established 
after  four  weeks'  publication,  the  cost  of  publishing  to  be  paia  as  directed  by 
judgment  of  the  court.     [Amendment  Feb.  5,  1884;  18  Leg.  S.  S.  p.  20.] 

Art.  4371.  Damages,  when  and  how  assessecL  The  owner  of  any 
such  land  may,  at  the  time  stated  in  such  notice,  or  previously  thereto,  present 
to  the  jury  a  statement  in  writing  of  the  damages  claimed  by  him,  if  any,  in- 
cidental to  the  opening  of  such  road,  and  thereupon  the  jury  shall  proceed  to 
assess  the  damages,  returning  their  assessment  and  the  claimant's  statement 
with  their  report,  to  the  commissioners' court.  fAmendment  Feb.  5,  1884;  18 
Leg.  S.S.p.  20.] 

Art.  4372.  Damages,  when  and  how  paid.  If  the  commissioners' 
court  shall  approve  of  the  report  and  order  such  road  to  be  opened,  they  shall 
consider  the  assessment  of  damages  by  the  jury  and  the  claimant's  statement 
thereof,  and  allow  to  such  owner  just  damages  and  adeauate  compensation  for 
the  land  taken,  and  wh^n  paid  or  secured  by  deposit  witn  the  county  treasurer, 
to  the  credit  of  such  owner,  they  may  proceed  to  have  such  road  opened.  If 
the  owner  of  the  land  is  not  satisfied  with  the  assessment  by  the  commis- 
sioners' court,  he  may  appeal  therefrom  as  in  cases  of  appeal  from  judgment 
of  justice's  court,  but  such  appeal  shall  not  prevent  the  road  from  being  opened, 
but  shall  be  only  to  fix  the  amount  of  damages.  If  no  claim  of  damages  is 
filed  with  such  jurv,  after  notice  as  provided  m  the  preceding  article,  the  same 
shall  be  considered,  as  waived.     [Amendment  Feb.  5, 1884;  18  Leg.  S.  S.  p.  20.] 

Art.  4373.  Court  open  road,  but  damages  must  be  first  paid.  If, 
in  the  judgment  of  the  commissioners'  court,  from  the  report  of  the  commission- 
ers named  in  the  two  preceding  articles,  the  road  should  be  deemed  of  sufficient 
importance,  the  court  may  order  the  survey  or  opening  of  the  same;  but  the 
court  shall  first  order  the  payment  of  the  damages  assessed,  if  any,  by  the 
commissioners  of  view  to  be  made  to  the  owner  of  the  land  out  of  the  county 
treasury,  and  the  county  treasurer  shall  have  paid  the  same  or  secured  its 
payment  by  a  special  deposit  of  the  amount  in  his  office,  subject  to  the  order 
of  such  owner,  and  shall  notify  such  owner  by  mail  or  otherwise  of  such 
deposit.     [Act  July  29,  1876;  15  Leg.  p.  64.] 

Art.  4374.  Established  if  no  objection  made.  If  no  objection  be 
filed  upon  the  report  of  a  jury  appointed  upon  an  application  to  open  a  new 
road,  tne  court  shall  proceed  to  establish  and  classify  such  road,  and  order 
the  opening  out  of  the  same,  and  shall  appoint  an  overseer  and  apportion 
hands  for  the  same,  as  in  other  cases. .  [Act  July  29,  1876;  15  Leg.  p.  64.] 

Abt.  4375.  Road  may  be  altered  or  changed,  when  and  how. 
The  commissioners'  court  may  alter  or  change  the  course  of  any  public  road 
in  accordance  with  article  4360  of  this  chapter,  after  notice  and  upon  appli- 
cation in  the  same  manner  as  provided  in  this  chapter  for  the  discontinuance 
of  a  road,  except  that  the  application  need  not  be  signed  by  more  than  one 
freebolder  of  the  precinct  in  which  such  alteration  or  change  is  proposed  to 
be  made.     [Amendment  Feb.  5, 1884;  18  Leg.  S.  S.  p.  20.] 

Abt.  4376.  Duty  of  clerk  when  jury  of  view  is  appointed.  When 
juries  of  view  are  appointed  it  shall  be  the  duty  of  the  clerk  of  the  court  to 
make  out  copies  of  the  order  appointing  them  in  duplicate,  and  to  deliver 
such  copies  to  the  sheriff  of  the  county  within  ten  days  after  such  order  of 
appointment  was  made,  indorsing  on  such  copies  the  date  of  such  order.  [Act 
July  29,  1876;  16  Leg.  p.  64.] 

Abt.  4377.  Service  of  order  of  appointment  on  juror.  The  sheriflf 
receiving  such  copies  shall  serve  the  same  upon  the  jurors  by  delivering  to 
each  of  them  in  person  a  copy  of  the  order  of  appointment  p^o^'idell  for  ia 
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the  preceding  article,  or  by  leaving  one  of  said  copies  at  the  usual  place  of 
abode  of  sucn  juror.  Service  shall  be  made  within  twenty  days  after  the 
sheriff  receives  said  copies,  and  he  shall  make  his  return  to  the  clerk  on  the 
duplicate  copies,  stating  the  date  and  manner  of  service,  or  if  service  has  not 
been  made,  stating  the  cause  of  his  failure  to  make  the  same.  [Act  July  29, 
1876;  15Leg.  p.  64.] 

Art.  4378.  Defaulting  juror  shall  be  punished,  how.  Any  juror 
of  view,  summoned  as  such,  who  shall  fail  or  refuse  to  perform  the  service 
required  of  him  by  law  ^s  such  juror,  shall  forfeit  and  pay  for  every  such 
failure  the  sum  of  ten  dollars,  to  be  recovered  by  judgment  on  motion  of  the 
district  or  county  attorney,  in  the  name  of  the  county,  in  any  court  of  com- 

Jetent  jurisdiction  of  the  county  in  which  such  defaulter  may  reside.  [Act 
uly29,  1876;  15  Leg.  p.  64.] 

Art.  4379.  Neighborhood  roads.  For  the  further  and  better  provid- 
ing for  public  roads,  any  lines  between  different  persons  or .  owners  of  land, 
any  section  line,  or  any  direct  line  through  an  emclosure  containing  twelve 
hundred  and  eighty  acres  of  land  or  more,  may,  upon  the  conditions  provided 
for  in  the  following  articles  of  this  chapter,  be  declared  public  highways,  and 
left  open  and  free  from  all  obstructions  for  fifteen  feet  on  either  side  of  said 
lines,  but  the  marked  trees  and  other  objects  used  to  designate  said  lines,  and 
the  comers  of  surveys,  shall  not  be  removed  or,  defaced.  [Amendment  Feb. 
5,  1884;  18  Leg.  S.  S.  p.  20.] 

Abt.  4380.  Ten  freeholders  may  make  an  application  for.  When- 
ever ten  freeholders  may  desire  the  boundary  lines  between  different  pei'sons 
or  owners  of  land  to  be  declared  a  public  highway,  in  order  to  give  them  a 
nearer,  better  or  more  practicable  road  to  their  church,  county  seat,  mill,  tim- 
ber or  water,  theymay  apply  to  the  commissioners'  court  for  an  order  estab- 
lishing such  road.    [Act  July  29,  1876;  15  Leg.  p.  64.] 

A»r.  4381.  Requisites  of  application.  The  application  provided  for  in 
the  preceding  article  shall  be  in  writing,  and  shall  be  signed  and  sworn  to  by 
the  applicants.  It  shall  designate  the  hues  sought  to  be  opened  and  the  names 
and  residences  of  the  persons  or  owners  to  be  affected  by  such  proposed  road, 
and  shall  state  the  facts  which  show  a  necessitv  for  such  road.  [Act  July  29, 
1876;  16  Leg.  p.  64.] 

Abt.  4382.  Clerk  shall  issue  notice.  Upon  the  filing  of  such  applica- 
tion the  clerk  shall  issue  a  notice  reciting *the  substance  thei*eof,  directed  to  the 
sheriff  or  any  constable  of  the  county,  commanding  him  to  summon  the  owners 
of  the  land,  naming  them,  whose  lines  are  proposed  to  be  left  open,  to  appear 
at  the  next  regular  term  of  the  commissioners'  court  and  show  cause  why  said 
lines  should  not  be  declared  public  highways.  [Act  July  29,  1876;  15  Leg. 
p.  64.J 

Abt.  4383.  Service  of  notice  and  return  df  same.  The  notice  pro- 
vided for  in  the  preceding  article  shall  be  served  in  the  manner  and  for  the 
length  of  time  provided  for  the  service  of  citations  in  civil  actions  in  justices' 
courts,  and  shall  be  returned  in  like  manner  as  such  citations. 

Akt.  4384.  Court  may  declare  the  lines  a  public  highway.  At  a 
regular  term  of  the  court,  after  due  service  of  notice  as  provided  in  the  pre- 
ceding article,  the  commissioners'  court  may,  in  its  discretion,  should  it  deem 
the  road  of  sufficient  public  importance,  issue  an  order  declaring  the  lines 
designated  in  the  application  to  be  public  highways,  and  direct  that  the  same 
be  opened  by  the  owners  thereof  and  left  open  for  a  space  of  fifteen  feet  on 
each  side  of  said  line.     [Amendment  Feb.  5,  1884;  18  Leg.  S.  S!  p.  20.] 

The  amendment  changed  the  law  from  "  ten  feet,*'  etc.,  to  **  fifteen  feet,"  etc. 

Abt.  4385.    Notice  of  court  shall  be  served  upon  land  owners. 

When  an  order  as  provided  in  the  preceding  article  is  made,  the  clerk  shall, 
without  delay,  issue  a  notice  reciting  said  order  or  its  substance,  directed  to 
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the  sheriff  or  any  constable  of  the  county,  commanding  him  to  serve  the  owners 
of  such  lines  named  in  such  notice  with  a  true  copy  thereof,  and  the  officer  to 
whom  said  notice  is  delivered  shall  without  delay  serve  the  same  as  therein  di- 
rected, and  return  the  same  to  the  clerk,  indorsing  thereon  the  manner  and 
date  of  such  service.     [Act  July  29,  1876;  15  Leg.  p.  64.] 

Art.  4386.  Such  roads  not  controlled  by  the  public.  The  commis- 
sioners' court  shall  not  be  required  to  keep  any  such  road,  as  is  mentioned  in 
the  last  seven  articles,  worked  by  road  hands  as  in  the  case  of  other  public 
roads.    [Act  July  29,  1876;  15  Leg.  p.  64.] 

Art.  4387.    Costs  of  proceeding  paid  by  the  county.    All  costs  at- 
tending the  proceedings  provided  for  in  relation  to  opening  of  neighborhood 
roads  snail  be  paid  by  the  county,  if  the  application  be  granted.     [Amendment 
Feb.  5,  1884;  18  Leg.  S.  S.  p.  20.] 
Under  the  old  law  the  costs  were  paid  by  the  applicants. 

Art.  4388.  Neighborhood  road  discontinued,  how.  The  commiB- 
sioners'  court  may  discontinue  any  neiglxborhood  road  which  has  been  estab- 
lished as  a  public  highway,  in  the  same  manner  provided  in  this  chapter  for 
discontinuing  other  public  roads. 

Art.  4389.  Gates  across  road  maybe  erected,  when.  The  owners  of 
the  land  whose  lines  have  been  or  majr  be  declared  public  highways  and  also 
any  person  through  whose  land  a  third-class  road  may  run,  shall  have  the 
right  to  erect  a  cate"  or  gates  across  said  road  or  roads  when  necessary,  said 
gate  or  gates  to  be  not  less  than  ten  feet  wide,t  and  free  of  obstructions  at  the 
top,  provided^  that  when  the  right  of  way  for  any  fhird-class  road  or  neigh- 
borhood road  has  been  granted  to  the  county  without  cost,  the  owner  of  such 
land  shall  have  the  right  tg  put  a  gate  across  such  road  or  roads;  but  where 
such  right  of  way  has  been  condemned  and  paid  for  according  to  existing 
law,  the  county  commissioners'  court  shall  have  the  right  to  prevent  any  ob- 
struction of  such  a  road  by  a  gate.  [Amendment  Feb.  5, 1884;  18  Leg.  S.  S. 
p.  20.] 

Abt.  4390.  Damages  assessed,  how.  The  amount  of  damages  to  be  al- 
lowed to  the  owners  of  said  lands  for  opening  the  line  of  a  neighborhood  road, 
as  provided  in  this  chapter,  shall  be  assessed  as  provided  for  in  the  case  of 
first,  second  and  third  class  roads  in  this  chapter.  [Amendment  Feb.  5, 1884; 
18  Leg.  8.  S.  p.  20.] 

The  old  law  also  added :  '*  Said  damages  to  be  paid  bj  the  applicant  or  applicants  for  such 
roads." 

Arf.  4390a.  Coiinly  commissioners  supervisors  of  roads.  The 
county  commissioners  of  the  several  counties  are  hereby  constituted  supervis- 
ors ox  public  roads  in  their  respective  counties,  and  each  commissioner  shall 
supervise  the  public  roads  withm  his  commissioners'  precinct  once  each  year, 
and  shall  receive  as  compensation  therefor  three  dollars  per  day  for  the  time 
actually  employed  in  the  discharge  of  his  duties,  to  be  paid  out  of  the  road 
and  bridge  fund  of  the  county,  provided^  that  no  commissioner  shall  receive 

Say  for  more  than  ten  days  in  each  year.  He  shall  also  make  a  report  to  the 
rst  regular  term  of  the  commissioners'  court  held  in  his  county  during  the 
year,  said  report  to  be  made  under  oath,  and  to  state:  First,  the  condition  of 
all  roads  and  parts  of  roads  in  his  precinct.  Second,  the  condition  of  all  cul- 
verts and  bridges.  Third,  the  amount  of  money  remaining  in  the  hands  of 
overseers  subject  to  be  expended  upon  the  roads  within  his  precinct.  Fourth, 
the  number  of  mile  posts  and  finger  boards  defaced,  and  torn  down.  Fifth, 
what,  if  any,  new  roads  of  any  land  should  be  opened  in  his  precinct,  and 
what,  if  any,  bridges,  culverts  or  other  improvements  are  necessary  to  place 
the  roads  in  his  precinct  m  good  condition  and  the  probable  cost  of  such  im- 
provements, also,  the  name  of  any  overseer  who  has  failed  to  work  the  road, 


t  AU  following  was  added  by  the  amendment. 
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or  in  any  way  neglected  to  perform  his  duty.  Said  report  shall  be  spread 
upon  the  minutes  of  the  court  to  be  considered  in  improving  public  roads  and 
determining  the  amount  of  taxes  to  be  levied  therefor,  and  if  any  commis- 
sioner of  any  commissioners'  court  in  any  county  in  this  state  shall  fail  or  re- 
fuse to  discharge  any  or  all  duties  made  obligatory  upon  him  by  the  provisions 
of  section  1,  article  4390a,  he  shall  be  deemed  guilty  of  a  misdemeanor,  and, 
upon  conviction  therefor  before  any  court  of  competent  jurisdiction,  shall  be 
fined  in  any  sum  not  less  than  ten  nor  more  than  fifty  dollars.  [Amendment 
Feb.  5, 1884;  18  Leg.  S.  S.  p.  20.] 

Abt.  4390aa.  R^ht  of  way  to  land  surrounded  by  fenced  lands. 
Any  person  who  owns  or  controls  land  surrounding  land  of  another  may 
fence  his  own  land  by  fencing  the  inner  boundaries  oi  his  survey  and  leaving 
a  way  or  lane  sixty  feet  wide  (unobstructed  by  gates  or  otherwise),  to  the 
outer  boundaries  of  the  surrounding  land,  at  such  place  as  the  owner  or  agent 
of  the  inner  survey  may  demand;  and  providing  two  gates  at  such  places  on 
the  inner  and  outer  fences  as  the  owner  of  the  inner  survey  shall  demand ; 
and  they  shall  be  kept  in  condition  convenient  for  opening  and  closing  by  the 
owner  of  the  fence;  or  if  no  demand  is  made,  the  opening  and  gates  shall  be 
at  such  place  as  the  owner  of  the  outer  survey  may  select.  When  the  way  or 
lane  ana  gates  are  once  located  they  shall  not  be  changed,  except  by  consent 
of  the  owners  of  both  the  inner  and  outer  surveys.  [Act  Jan.  30,  May  7, 1884; 
18  Leg.  S.  8.  p.  68.] 

Abt.  4390i.  Road  discontinued,  how.  No  entire  road  of  the  first  or 
second  class  shall  hereafter  be  discontinued  except  upon  vacation  by  order  of 
the  commissioners'  court  or  non-use  for  a  period  of  three  years.  [Amendment 
Feb.  5,  1884;  18  Leg.  S.  S.  p.  20.] 

Abt.  4890a  Reports  of  supervisors,  etc.,  submitted  to  grand  jury. 
The  report  made  by  the  supervisors  of  public  roads  to  the  commissioners' 
court,  as  provided  for  in  article  4390a,  snail  be  submitted,  together  with  all 
contracts  made  by  said  court  since  its  last  report  for  any  work  on  anv  road, 
to  the_grand  jury,  at  the  first  term  of  the  district  court  thereafter.  [Amend- 
ment ¥eh.  6, 1884;  18  Leg.  8.  S.  p.  20.] 
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OH.  2.— APPOINTMENT  OF  OVERSEERS. 


Abt. 
4891. 


4898. 

4894. 
489S. 

4898. 

4897. 
4898. 


G(mnt7  shall  be  laid  off  into  road  pre- 
cincts. 

Orerseers  shall  be  appointed  and  hands 
apportioned. 

Appointment  of  oyerseers  maj  be  made 
at  any  time. 

Vacancy  in  ownership,  how  filled. 

Duty  of  clerk  to  make  out  copies  of 
order  of  appointment,  eta 

Order  of  appointment  of  overseer  shall 
show  what. 

Service  of  order  and  retom* 

Term  of  service  of  everseer. 


Abt. 
4899. 

4400. 

4401. 

4402. 

4408. 
4404. 


Persons  not  compelled  to  serve  as  over- 
seers, when. 

Overseer  not  liable  shall  notify  derk  of 
non-acceptance. 

County  judge  shall  thereupon  appoint 
another. 

Unless  overseer  give  notioe  of  non- 
acceptance  shall  be  oomsidered  as  ao- 
ceptmg. 

Clerk  shall  insert  what,  on  copies  of 
appointment 

Clerk  shall  post  list  of  overseen. 


Abt.  4391.  Bead  precincts  to  be  laid  off. .  The  commissioners'  court 
of  the  several  coanties  shall  lay  off  their  respective  counties  into  convenient 
road  precincts,  and  shall  namlier  each  precinct;  and  in  the  order  estabUshine^ 
the  same  shall  specify  as  definitely  as  practicable  the  boundaries  thereoL 
[Act  July  29, 1876;  16  Leg.  p.  63.] 

Abt.  4392.  Overseers  appointed  and  hands  apportioned.  An  over- 
seer shsJl  be  appointed  and  bands  apportioned  by  said  court  for  each  road 
precinct  at  the  time  of  establishing  the  same;  and  at  the  first  regular  term  of 
court  in  each  year,  the  said  court  shall  appoint  an  overseer  for  each  road  pre- 
cinct in  the  county,  and  shall  at  the  same  time  designate  all  the  hands  liable 
to  work  on  public  roads,  and  apportion  them  to  the  several  overseers  ;ti?w- 
videdj  that  hands  shall  as  nearly  as  practicable  be  apportioned  to  work  on  the 
road  precinct  nearest  to  their  place  of  abode;  and  provided  further j  that  the 
supervisor  of  public  roads  shall  at  any  time  apportion  any  hands  in  his  pre- 
cinct, who,  from  any  cause,  may  not  have  been  apportioned  as  otherwise  pro- 
vided in  this  act.     [Amendment  Feb.  6, 1884;  18  Leg.  S.  S.  p.  20.] 

Abt.  4393.  Appointment  of  overseers.  If  from  any  cause  the  said 
court  should  fail  to  perform  the  duties  required  of  it  by  the  preceding  article, 
at  its  first  regular  term  in  each  year,  it  shall  be  competent  and  legal  for  said 
court  to  perform  said  duties  at  any  subsequent  term,  whether  the  same  be  a 
regular  or  called  term.     [Act  July  29, 1876;  15  Leg.  p.  63.] 

Abt.  4394.  Vacancy,  how  filled.  Jn  case  of  the  death,  removal  or  other 
inability  to  act,  of  anv  road  overseer,  it  snail  be  the  duty  of  the  county  iudge, 
immediately  upon  information  of  the  fact  to  appoint  an  overseer  to  fill  such 
vacancy,  who  shall  be  notified  of  his  appointment  as  in  other  cases.  [Act  July 
29, 1876;  15  Leg.  p.  63.] 

Abt.  4395.  Clerk  to  make  out  order  of  appointment.  It  shall  be 
the  duty  of  the  clerk  of  said  court  to  make  out  copies  of  all  orders  appointing 
overseers  of  roads  in  duplicate,  and  deliver  the  same  to  the  sheriff  of  the 
county,  within  ten  days  after  any  such  order  shall  have  been  made,  indorsing 
on  such  copies  the  date  of  tlje  orders  of  appointment.  [Act  July  29, 1876;  15 
Leg.  p.  63.] 

Abt.  4396.  Order  shall  show  what.  All  orders  appointing  overseen 
shall  embrace  the  desigrnation  of  hands  liable  to  work  under  such  overseer,  as 
far  as  known,  and  shau  specify  the  boundaries  of  such  overseer's  road  precinct 
as  laid  off  by  the  court.     [Act  July  29,  1876;  15  Leg.  p.  63.] 

Abt.  4397.  Service  of  order  and  return.  The  sheriff  shall,  within 
twentv  days  after  the  reception  of  the  copies  of  any  order  appointing  an  over- 
seer, aeliver  to,  or  leave  at  the  usual  place  of  abode  of  such  overseer,  one  of 
such  copies,  and  shall  return  the  duplicate  of  such  copy  to  the  clerk  of  the 
county  court,  indorsing  thereon  the  date  and  manner  of  service,  and  if  not 


t  All  after  this  was  added  by  the  amendment. 
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served  the  cause  of  his  failure  to  serve  the  same.    [Act  July  29, 1876 ;  15  Leg. 
p.  68.] 

Art.  4898.  Term  of  service  of  overseer.  The  term  of  service  of  a 
road  overseer  shall  be  from  the  time  of  the  service  of  the  order  of  appoint- 
ment until  the  first  regular  term  of  the  commissioners'  court  in  the  succeeding 
year.     [Act  July  29, 1876;  15  Leg.  p.  63.] 

Art.  4399.  Persons  not  comi>elled  to  serve  as  overseers,  when, 
etc.  No  person  shall  be  compelled  to  serve  as  an  overseer  who  is  lawfully 
exempt  from  road  duty,  nor  shall  any  one  be  compelled  to  serve  as  overseer 
more  than  one  year  in  every  three  successive  years.  [Act  July  29, 1876;  15 
Leg.  p.  63.] 

Art.  4400.  Overseer  not  liable  shall  notify  clerk.  It  shall  be  the 
duty  of  every  person  appointed  overseer  of  a  road,  who  is  lawfully  exempt 
from  road  duty,  to  notify  the  clerk  of  the  county  court  of  his  non-acceptance 
within  ten  days  after  his  being  notified  of  his  appointment.  [Act  July  29, 
1876;15Leg.  p.  63.] 

Art.  4401.  County  judge  shall  appoint  another.  If  any  person  ao- 
pointed  overseer  of  a  road,  who  is  lawfully  exempt  from  road  duty,  shail 
notify  the  clerk  of  his  non-acceptance  as  provided  in  the  preceding  article,  the 
clerk  shall  forthwith  report  the  same  to  the  county  judffe,  who  shall  immedi- 
ately appoint  another  overseer  for  said  road  precinct,  [-^ct  July  29, 1876;  15 
Leg.  p.  63.] 

Abt.  4402.  Unless  overseer  give  notice,  shall  be  considered  as 
accepting.  Should  any  person  appointed  overseer,  and  who  is  lawfully  ex- 
empt^ from  road  duty,  fail  to  notify  the  clerk  of  his  non-acceptance  within 
ten  days  after  being  notified  of  his  appointment,  it  shall  be  considered  an  ac- 
ceptance of  the  appointment,  and  he  snail  not  be  permitted  thereafter  to  plead 
his  exemption  from  road  duty  as  a  defense  against  any  neglect  or  failure  to 
perform  any  of  the  duties  of  such  overseer.  [Act  tfuly  29,  1876;  15  Leg. 
p.  68.] 

Abt.  4403.  Clerk  shall  insert  what,  on  copies  of  appointment.  It 
shall  be  the  duty  of  the  clerk  to  insert  on  the  copies  of  all  orders  of  appoint- 
ment of  overseers  issued  by  him  the  duties  required  of  overseers  in  regard  to 
their  non-acceptance  of  such  appointment.     [Act  July  29, 1876;  16  Leg.  p.  63.] 

Abt.  4404.  Clerk  shall  post  list  of  overseers,  etc.  The  clerks  of  the 
county  courts  of  the  several  countie#  shall  post  up  in  their  respective  court- 
houses, on  the  first  day  of  each  term  of  the  district  court  held  in  his  county,  a 
list  of  the  names  and  the  road  precincts  of  all  the  overseers  of  roads  in  the 
county.    [Act  July  29, 1876;  16  Leg.  p.  63.] 
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CH.  3.— PERSONS   LIABIIe   TO  WORK    ON   ROADS   AND  THEIE 

RIGHTS  AND  DUTIES. 


Art. 
4405. 

4406. 

4407. 


Who  are  liable  to  work  on  roads,  and 

who  are  exempt. 
Fifteen  days'  residence  fixes  liability  to 

work  on  road. 
Substitute  may  be  furnished. 


Art. 
4408. 
4409. 
4410. 
4411. 


Payment  of  money  will  exempt 
Hand  shall  take  working  tool  with  him. 
Duty  of  hand  to  work,  eta 
Five  days'  work  only  can  be  required. 


Art.  4405.  Who  are  liable  to  work  on  roads.  All  male  persons  be- 
tween the  affes  of  eighteen,  and  forty-five  years,  shall  be  liable,  and  it  is  hereby 
made  their  duty  to  work  on,  repair  and  clean  out  the  public  roads  under  pro- 
visions and  regulations  of  this  title,  except  ministers  of  the  gospel  in  the  active 
discharge  of  their  ministerial  duties,  invalids,  members  or  any  company  of 
volunteer  guards  organized  under  provisions  of  the  title  "  Militia,"  f  and  the 
members  oi  all  volunteer  fire  companies  in  the  active  discharge  of  their  duties 
as  firemen,t  who  shall  be  exempt.  [Amendment  March  24,  1885;  19  Leg. 
p.  43.] 

Art.  4406.  Fifteen  days'  residence  fixes  liability.  No  person  shall 
be  compelled  to  work  on  a  road  who  has  not  been  residing  in  the  county  in 
which  he  is  summoned  to  work  for  the  space  of  fifteen  days  immediately  pre- 
ceding such  summons.     [Act  July  29,  1876;  15  Leg.  p.  65.J 

Art.  4407.  Substitute  may  be  furnished.  Any  person  liable  to  road 
duty,  and  who  has  been  summoned  to  do  such  duty,  shall  have  the  privilege  to 
furnish  an  able-bodied  substitute  to  work  in  his  place,  which  substitute  sh^  be 
accepted  by  the  overseer  if  he  be  capable  of  performing  a  reasonable  amount 
of  work ;  otherwise  he  shall  not  be  accepted. 

Art.  4408.  Payment  of  money  will  exempt.  Every  person  liable  to 
work  on  roads,  by  paying  to  his  road  overseer  at  any  time  beiore  the  day  ap- 
pointed to  work  on  his  road,  the  sum  of  one  dollar  for  each  day  that  he  is  sum- 
moned to  work,  shall  be  exempt  from  working  for  each  day  paid  for,  and  also 
exempt  from  any  penalties  for  failure  to  work  for  the  time  for  which  he  has 
so  paid.     [Act  July  29,  1876;.  16  Leg.  p.  65.J 

Art.  4409.  Hand  shall  take  working  tool  with  him.  Each  person 
summoned  to  work  on  a  road  shall  take  with  him  an  axe,  hoe,  pick,  spade  or 
such  tool  as  may  be  desired  and  directed  Jt)y  the  overseer,  or  if  be  have  no  such 
tool  as  he  is  desired  and  directed  by  the  overseer  to  take  with  him,  he  shall 
take  such  other  suitable  tool  as  he  may  have.  [Act  July  29,  1876;  15  Leg. 
p.  65.] 

Art.  4410.  Duty  of  hand  to  work,  etc.  It  shall  be  the  duty  of  each 
road  hand  to  perform  his  duties  as  such,  as  required  by  law,  and  to  do  a  rea- 
sonable amount  of  work,  and  in  accordance  with  the  directions  of  his  overseer. 

Art.  4411.  Not  more  than  five  days'  work  required.  No  person 
shall  be  compelled  to  work  on  any  public  road  or  roads,  more  than  five  days 
in  each  year.    [Amendment  March  5,  July  13,  1883;  18  Leg.  p.  22.] 

The  old  law  said  "  ten  days." 


t  AU  between  the  two  daggers  was  added  by  the  amendment. 
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4412-4418. 


CH.  4.— POWEKS  AND  DUTIES  OF  OVERSEERS. 


Art. 

4412.    Roads  shall  be  worked  twice  each  year. 

4418.     Power  to  call  out  hands. 

4414.  Hands  not  designated  shall  be  sum- 

moned. 

4415.  Mode  of  summoning  hands. 

4416.  Summons  in  writing  may  be  served, 

how. 

4417.  Overseer  may  appoint  some  one  to  sum- 

mon hands. 

4418.  Overseer  shall  report  defaulting  road 

hands. 
4410.    Timber  for  causeways  and  bridges. 
4420.    Construction  of  causeways. 
4420a.  Cutting  of  ditches. 


Art. 

4421.  Overseer  may  exchange  labor  for  wag- 

ons, etc. 

4422.  Roads  shall  be  measured  and  mil^posts 

set  up. 
4428.    Index-boards  shall  be  placed,  where. 

4424.  Mile-posts  and  index-boards  shall  be 

replaced  when  removed,  eta 

4425.  Overseer  may  exchange  labor  for  in- 

dex-boards and  mile-posts. 

4426.  Overseer  shall  apply  money,  how. 

4427.  Overseer  shall  repNDrt  to  commissioners* 

court,  when. 

4428.  Compensation,  etc.,  of  overseers. 

4429.  Money  shall  be  expended  under  order 
•     of  court,  etc. 


Art.  4412.  Bead  worked  twice  each  year.  Every  overseer  shall  cause 
the  road  through  his  precinct  to  be  worked  at  least  twice' in  each  year.  [Act 
July  29, 1876;  15  Leg.  p.  68.] 

Abt.  4413.  Power  to  call  out  hands.  Overseers  of  roads  shall  have 
power  to  call  out  all  persons  liable  to  work  on  public  roads  at  any  time  such 
overseer  may  deem  it  necessarv,  to  work  on  or  repair  the  roads  in  their  respect- 
ive precincts,  or  any  portion  of  such  roads.    [Act  July  29,  1876;  16  Leg.  p.  68.] 

Abt.  4414.  Hands  not  designated  shall  be  summoned.  In  case 
any  person  liable  to  work  on  roads  shall  not  have  been  designated  and  appor- 
tioned by  the  commissioners'  court,  the  overseer  of  the  road  nearest  to  which 
such  person  lives  shall  summon  such  person  to  work  on  such  road  the  same 
as  if  such  person  had  been  designated  and  apportioned  to  such  overseer.  [Act 
July  29,  1876;  15  Leg.  p.  68.] 

Art.  4415.  Mode  of  summoning  hands.  It  shall  be  the  duty  of  the 
overseer  to  give  three  days'  i)revious  notice,  by  summons  in  person  or* in  writ- 
ing, to  each  person  within  his  road-precinct  hable  to  road  duty  in  said  pre- 
cinct, of  the  time  and  place,  when  and  where  such  person  is  required  to  appear 
to  work  on  the  road,  and  the  number  of  days  such  person  will  be  required  to 
work.     [Act  July  29,  1876;  15  Leg.  p.  68.] 

A»r.  4416.  Summons  in  writing  may  be  served,  how.  If  the  sum- 
mons be  in  writing,  it  may  be  served  by  leaving  the  same  at  the  usual  place  of 
abode  of  tbe  person  summoned,  with  some  person  residing  at  such  place  who  is 
not  less  than  ten  years  of  age,  or  if  no  person  ten  years  of  age  or  over  can  be 
found  at  such  place  of  abode,  the  overseer  may  serve  the  same  by  posting  it 
on  the  door  of  such  place  of  abode.     [Act  July  29, 1876;  15  Leg.  p.  68.] 

Akf.  4417.  Overseer  may  appoint  some  one  to  summon  hands. 
The  overseer  shall  have  power  to  appoint  some  one  to  summon  the  hands  to 
work  on  the  road,  and  such  person  shall  be  exempt  from  working  on  the  road 
as  many  days  as  he  was  actually  engaged  in  summoning  the  hands.  [Act 
July  29,  1876;  15  Leg.  p.  68.] 

Abt.  4418.  Overseer  shall  file  complaint  against  defSaulting  road 
hands.  It  shall  be  the  duty  of  the  overseer,  within  ten  days  after  he  has  had 
his  road  worked,  to  file  with  the  county  attorney  of  his  county,  for  the  justice 
of  the  peace  of  his  precinct,t  a  complamt  in  writing,  and  under  oath,  against 
each  person  who  has  been  summoned  to  work  and  who  has  failed  to  work  and 
failea  to  furnish  a  substitute,  and  has  failed  to  pay  one  dollar  for  each  day  he 
has  so  failed  to  work  or  furnish  a  substitute,  and  also  against  each  person  so 
summoned  who  has  refused  to  do  a  reasonable  amount  of  work  on  the  road, 
or  who  has  refused  to  perform  the  reasonable  directions  of  the  overseer. 
[Amendment  Feb.  5,  1884;  18  Leg.  S.  S.  p.  20.] 


t  The  ;i^ord8  between  the  daggers  were  added  by  the  amendment. 
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Abt.  4419.  Timber  for  causeways  and  bridges.  When  to  the  ovor^ 
seer  it  may  appear  expedient  to  make  causeways  and  build  bridges,  the  timber 
most  convenient  therefor  may  be  used ;  but  in  such  case  the  owner  of  such 
timber  shall  be  paid  out  of  the  county  treasury  a  fair  compensation  for  the 
same,  to  be  determined  by  the  commissioners'  court  upon  the  application  of 
such  owner.    [Act  July  29, 1876;  15  Leg.  p.  68.] 

Abt.  4420.  Ck>nstruetion  of  causeways.  The  earth  necessary  to  con- 
struct a  causeway  shall  be  taken  from  both  sides,  so  as  to  make  a  drain  on 
each  side  of  such  causeway.    [Act  July  29,  1876;  16  Leg.  p.  68.] 

Abt.  4420a.  Cutting  of  ditches.  Whenever  it  is  necessary  to  drain  the 
water  from  any  public  road,  the  overseer  shall  cut  a  ditch  for  that  purpose, 
having  due  regard  to  the  natural  water  flow,  and  with  as  little  injury  as  pos- 
sible to  the  adjacent  land  owner;  provided,  that  in  such  cases  the  commission- 
ers' court  shall  cause  the  damages  to  such  premises  to  be  assessed  and  paid  out 
of  the  general  revenues  of  the  county,  and  in  case  of  disagreement  between 
the  commissioners'  court  and  such  owner,  the  same  may  be  settled  by  suit  as 
in  other  cases.    [Amendment  April  12, 1883;  18  Leg.  p.  80.] 

Abt.  4421.  Overseer  may  exchange  labor  for  wagons,  etc.  When 
it  may  be  necessary  to  use  a  wagon  for  any  purpose  in  working  a  road,  or  a 
plow  or  scraper,  the  overseer  of  such  road  is  autnorized  to  exchange  the  labor 
of  any  hand  or  hands  bonnd  to  work  on  such  road  for  the  use  of  a  wagon  or 
wagons,  plows  or  scrapers,  and  the  necessary  teams  to  operate  the  same,  at 
reasonable  rates,  to  be  employed  as  aforesaid.  [Act  July  29, 1876;  15  Leg. 
p.  68.] 

Abt.  4422.  SEile-post  shall  be  set  up.  It  shall  be  the  duty  of  all  over- 
seers of  roads  to  measure  such  parts  of  roads  as  are*within  their  respective 
precincts  in  continuation,  and  set  up  posts  of  good  lasting  timber  or  stone  at 
the  end  of  each  mile  leading  from  the  court-house  or  some  other  noted  place. 
and  to  mark  on  said  posts  in  legible  and  enduring  figures  the  distance  in  miles 
to  said  court-house  or  other  noted  place.     [Act  July  29, 1876 ;  15  Leg.  p.  ^.] 

Am.  4423.  Index-boards  shall  be  placed,  where.  It  shall  also  be  the 
duty  of  overseers  to  place  conspicuously  and  permanently  at  the  forks  of  all 
public  roads  in  their  respective  precincts,  and  at  all  roads  crossing  or  leading 
away  from  such  public  roads,  index-boards,  with  directions  plainly  marked 
thereon,  stating  the  most  noted  place  to  which  each  of  said  roads  leads.  [Act 
July  29, 187^;  16  Leg.  p.  68.] 

Arf.  4424.  Mile-posts  and  index-boards  replaced,  when.  When  a 
mile-post  or  index-board  shall  be  removed  or  defaced  by  any  means  whatever, 
the  overseer  shall  cause  the  same  to  be  replaced  immediately  by  another 
marked  as  the  original  one.     [Act  July  29,  1876;  16  Leg.  p.  68.] 

Abt.  4425.  Overseer  may  exchange  labor  for  same.  The  overseer 
is  authorized  to  exchange  the  labor  of  any  hand  or  hands  bound  to  work  on 
his  road  for  the  making  of  index-boards  or  mile-posts,  or  either.  [Act  Julv  29, 
1876;  15Leg.  p.  68.] 

Aet.  ^26.  Overseer  shall  apply  money,  how.  Overseers  of  roads 
shall  apply  all  money  coming  into  their  hands  as  such  overseers  to  the  iin- 

Erovement  of  their  roads  in  an  impartial  manner,  by  repairing  or  building 
ridges,  hiring  hands  or  teams  to  work  on  the  road,  or  in  such  other  manner 
as  he  may  deem  best.     [Act  July  29,  1876;  16  Leg.  p.  68.] 

Arf.  4427.  Overseer  shall  report  to  commissioners*  court,  when, 
etc.  It  shall  be  the  duty  of  each  overseer  to  report  in  writing  and  under 
oath  to  the  commissioners'  court  of  his  countv,  at  tne  first  regular  term  thereof 
in  each  year,  giving  the  number  of  the  hancfs  and  their  names  in  his  precinct 
liable  to  work  on  the  roads;  the  number  of  days  he  has  caused  his  road  to  be 
worked;  the  condition  of  such  road ;  the  amount  of  the  funds  received  by  bun 
for  his  road;  from  whom  received,  and  for  what  purpose,  and  to  whom  and 
for  what  purpose  said  funds  have  been  paid  out,  and  the  amount  of  such  funds, 
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if  any,  that  remain  in  his  hands;  and  he  shall  at  the  same  time  pay  over  to 
said  oonrt  any  such  funds  which  may  remain  in  his  hands;  [Act  July  29, 
18T6;  16  Leg.  p.  68.] 

Art.  4428.  Compensation,  etc.,  of  owners.  Overseers  shall  retain 
oat  of  money  that  may  come  to  their  hands  as  such  overseers  ten  per  cent, 
thereof  as  compensation  for  their  services,  and  during  their  term  or  service 
they  shall  be  exempt  from  serving  upon  juries.  [Act  July  29, 18T6;  15  Leg. 
p.  68.] 

Abt.  4429.  Money  expended  under  order  of  court,  etc.  All  moneys 
appropriated  by  law,  or  by  order  of  the  commissioners*  court  for  working 
public  roads  or  building  brid^,  shall  be  expended  under  the  order  of  the 
commissioners'  court,  except  when  otherwise  herein  provided,  and  said  court 
shall  from  time  to  time  make  the  necessary  orders  for  utilizing  such  money 
and  for  utilizing  convict  labor  for  such  purposes.    [Oonst.  Art.  16,  §  24.] 

511 


Digitized  by 


GoogI( 


T.  87,  Ch.  5.] 


SOADS,  BRIDGES  AND  FERRIES  —  BRIDGES. 


4430-4435. 


CH.  5.— BEIDGES. 


Art. 
4480. 


Art. 
4438. 

4484 


Shall  take  eecarit j  from  oontractofB  to 
keep  bridges  ia  repair,  etc. 

When  stream  forms  dividing  line  of 
counties,  expense  of  building  bridge 
to  be  joint,  etc. 

Tolls  assessed  to  pay  bonds. 


Overseers   shall   have    bridges    built, 
when,  etc. 

4481.  Commissioners'  court,  power  to   have 

bridges  built. 

4482.  Maj   contract    for   building   of    toll- 

bridges.  4485. 

Art.  4430.  Overseer  shall  have  bridges  built,  when,  etc.  Over- 
seers of  roads  shall  cause  bridges  to  be  erected  across  all  sach  water-courses 
and  other  places  as  may  appear  to  them  necessary  and  expedient;  and  should 
there  be  a  water-course  or  other  place  that  requires  a  bridge,  dividing  any  two 
road  precincts,  the  overseer  of  each  of  such  precincts,  together  with  their 
hands,  shall  meet  at  the  same  time  and  place  to  construct  such  bridge,  and 
the  overseer  chosen  by  a  maiority  of  the  hands  present  shall  superintend  the 
building  of  such  bridge  until  finished.     [Act  July  29, 1876;  15  Leg.  p.  67.] 

Art.  4481.  Commissioners'  court,  power  to  have  bridges  built, 
etc.  The  commissioners'  court  shall  have  full  power  and  authority  to  cause 
all  necessary  bridges  to  be  buUt  and  kept  in  repair  in  their  respective  counties, 
and  to  mafie  appropriations  of  money  of  the  county  thereior,  when  neces- 
sary.    [Act  July  22,  1876;  16  Les.  p.  51.] 

Art.  4432.  May  contract  for  building  of  toll-bridges.  The  com- 
missioners' courts  through  whose  county  large  creeks  or  water-courses  Aall 
pass,  over  which  it  may  be  too  burdensome  for  the  overseers,  with  the  hands 
apportioned  to  them  to  work  on  roads,  to  build  bridges,  may  contract  with  a 
proper  person  or  persons  to  build  a  toll-bridge,  for  which  the  court  shall  lay 
•the  toll  to  be  levied  on  all  persons,  cattle,  horses,  carriages,  etc.,  passing  over 
the  same;  to  be  granted  to  the  undertaker  for  such  a  number  of  years  as  the 
said  court  may  think  proper,  not  to  exceed  ten  years ;  and  the  builder  or 
builders  and  their  successors  shall  keep  the  bridge  in  constant  repair  durine 
the  term  of  the  contract,  and  in  default  thereof  shall  forfeit  all  right  and 
claim  to  the  toll  of  such  bridges.    [Act  Dec.  20,  1836;  1  Cong.  p.  157.J 

Art.  4433.  Shall  take  security  from  contractor  to  keep  bridges  in 
repair,  etc.  The  commissioners'  court,  before  granting  a  license  to  any  person 
to  build  a  toll-bridge,  shall  take  bond  in  the  sum  of  one  thousand  oollars, 
with  good  and  sufficient  sureties,  conditioned  that  the  undertaker  or  under- 
takers shall  build  and  keep  in  constant  repair  the  bridges  so  contemplated  for 
the  term  of  years  agreed  upon  between  the  undertaker  or  undertakers  and  the 
court;  and  if  any  person  or  persons  shall  sustain  damages  in  consequence  of 
the  owner  or  keeper  of  any  toll-bridge  not  having  complied  with  the  condi- 
tions of  his  bond,  the  person  or  persons  so  damaged  may  bring  an  action  of 
debt  against  the  owner  or  keeper  of  such  toll-bridge,  on  his  or  their  bond,  in 
the  county  in  which  such  license  was  granted,  and  recover  judgment  for  the 
damages  so  sustained.     [Act  Dec.  20,  1836;  I.Cong,  p.  157.] 

Abt.  4434.  Expense  when  streams  form  divi(ling  line  of  counties. 
Whenever  any  stream  is  the  division  line  between  counties,  or  when  two  or 
more  counties  are  jointly  interested  in  bridges,  it  shall  be  lawful  for  the  coun- 
ties so  divided  or  interested  to  jointly  erect  bridges  over  said  dividing  stream, 
upon  such  equitable  terms  as  tne  commissioner'  court  of  each  county  inter- 
ested may  agree  upon.     [Act  Nov.  28,  1871;  12  Leg.  S.  S.  p.  42.] 

Abt.  4435.  ToUs  assessed  to  pay  bonds,  etc.  Wherever  any  county 
bonds  have  been  or  may  hereafter  be  issued  for  the  purpose  of  building  ' 
bridges,  it  shall  be  lawful  for  the  commissioners'  courts  ot  the  county  or  coun- 
ties mterested  to  assess  and  collect  tolls  on  said  bridges  sufficient  to  pay  the 
interest  on  bonds  so  issued ;  and,  if  thought  proper,  sufficient  to  pay  the  in- 
terest and  create  a  sinking  fund  with  which  to  pay  the  principal  at  maturity, 
all  of  which  shall  be  done  under  such  rules  and  regulations  as  the  commis- 
sioners' courts  of  the  counties  interested  may  prescribe.'  [Act  Nov.  28, 1871; 
12  Leg.  S.  8.  p.  42.]  ^^g 
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4436-4441. 


CH.  6.— FEREIES. 


Art. 
448«. 
4437. 

44da 
4489. 
4440. 
4441. 
4442. 

4448. 

4444. 
4446. 


Who  are  entitled  to  license  to  keep. 

Shall  npt  be  kept  for  hire  without  li- 
cense. 

When  stream  is  part  of  state  boundary. 

License,  how  obtained. 

Rates  of  ferriage  shall  be  established. 

Change  of  rates. 

When  owner  refuses  to  keep  ferry  at 
established  rates. 

License  and  bond  to  be  renewed  an- 
nually. 

License  not  to  issue  until,  etc 

Rates  of,  to  be  delivered  to  person  ob- 
taining license. 

Rates  of,  to  be  posted  at  the  ferry. 


Art. 

4447.  Where  ferryman  delays  or  refuses,  etc., 

to  pass  persons. 

4448.  Duties  of  ferryman. 

4449.  Where  ferryman  charges  more  than, 

etc. 

4450.  Penalty  for  keeping,  etc.,  without  li- 

cense. 

4451.  Proceedings  against  sureties  of  ferry- 

man. 

4452.  Suit  on  bond. 
4458.    Temporary  license. 

4454.  License  tax. 

4455.  Where  stream  is  part  of  county  bound- 

ary. 

4456.  Charge    on    cattle,    et<^,    swinuning 

stream. 


Art.  4436.  Who  are  entitled  to  license  to  keep.  Every  person  own- 
ing the  land  fronting  upon  any  water-course,  navigable  stream,  lake  or  bay, 
shall  be  entitled  to  the  privilege  of  keeping  a  public  ferry  over  or  across  such 
water-course,  stream,  lalce  or  bay ;  if  he  owns  the  lands  on  both  sides  or  banks, 
he  shall  be  entitled  to  the  sole  and  exclusive  ri^ht  of  ferriage  at  such  place ; 
if  he  owns  the  lands  on  one  side  only,  he  shall  nave  the  privilege  of  a  public 
ferry  from  his  own  shore,  with  the  privilege  of  landing  nis  boat  and  passen- 
gers on  the  opposite  shore,  with  the  consent  of  the  owner  of  the  land  on  said 
shore;  if  such  consent  cannot  be  obtained,  he  may  apply  to  the  commissioners' 
court  for  the  establishment  of  a  public  road  from  said  opposite  shore,  and  said 
court  shall  act  on  such  application  as  in  other  cases.  [Act  Jan.  23, 1850 ;  3 
Leg.  p.  67.] 

Art.  4437.  Shall  not  be  for  hire  without  license.  No  person  shall 
keep  any  ferry  over  or  across  any  water-course,  navigable  stream,  lake  or  bay» 
so  as  to  charee  any  compensation  fof  crossing  the  same,  without  first  procur- 
ing a  license  irom  the  commissioners'  court  of  the  county  in  which  such  ferry 
is  situated.    [Act  Jan.  23,  1860;  3  Leg.  p.  67.] 

Art.  4438.  Where  streapm  is  part  of  state  boundary.  When  a 
water-course,  navigable  stream,  lake  or  bay,  makes  a  part  of  the  boundary 
line  of  this  state,  if  any  tax  or  charge  shall  be  assessed  or  collected  by  any 
such  adjoining  state,  for  the  privile^  of  a  ferry  landing  on  the  shore  or  bank 
of  such  state  irom  this  state,  then  the  same  tax  or  charge  may  be  assessed 
and  collected  by  the  commissioners'  court  for  the  like  privilege  of  landing  on 
the  bank  or  shore  of  this  state.     [Act  Jan.  23,  1850;  3  Leg.  p.  67.] 

Art.  4439.  License,  how  obtained.  Any  person  wishing  to  establish  a 
ferry  across  any  water-course,  navigable  stream,  lake  or  bay  in  this  state,  shall 
apply  to  the  commissioners'  wurt  of  the  county  in  which  such  ferry  site  may 
be,  and  on  the  applicant  showing  that  he  is  the  lawful  owner  of  such  land  as 
the  ferry  is  sought  to  be  established  on,  and  also  satisfying  the  court  that  the 

Eublic  convenience  will  be  promoted  thereby,  such  court  shall  grant  such 
cense.     [Act  Jan.  23,  1850;  3  Leg.  p.  67.] 

Am*.  4440.  Rates  of  ferriage  shall  be  established,  etc.  When  a 
commissioners'  court  shall  establish  a  ferry  they  shall  state  in  their  record  the 
rates  of  toll  or  ferriage,  which  may  be  demanded  fbr  ferrying  passengers,  car- 
riages, wagons,  carts,  beasts,  and  such  other  property  as  is  usually  transported 
by  ferries;  and  the  said  courts  may,  at  their  first  term  in  each  year,  and  shall 
at  any  other  term,  upon  the  petition  of  twenty  respectable  citizens  of  the 
county,  revise,  and  if  deemed  expedient,  change  the  rates  of  toll  or  ferriage  at 
all  ferries  that  have  been  or  may  be  establish^  in  their  county.  [Act  Jan.  5, 
1854;  5  Leg.  p.  5.] 

AsT.  4441.    Change  of  rates.    All  changes  of  tho  rates  of  ferriage  shall 
be  entered  of  record  and  notice  thereof  furnished  by  tho  county  clcr)  s  to 
(88— Tex.  Stat,  Vol.  n.)  518 
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owners  of  ferries  affected  by  such  change;  provided^  no  change  of  rate  shall 
take  eflfect  until  the  expiration  of  thirty  days  from  the  day  on  which  said 
change  may  be  made.     [Act  Jan.  5, 1854;  5  Leg.  p.  6.] 

Art.  4442.  When  owner  refuses  to  keep  ferry  at  the  estabUshed 
rates.  Where  any  owner  of  a  ferry  shall  refuse  to  keep  up  the  same  at  the 
rates  allowed  by  the  commissioners'  court,  said  court  may  issue  a  license  to 
any  one  who  will  do  so;  but  in  all  such  cases  the  party  receiving  such  license 
shall  be  bound  to  take  the  ferry-boat  in  use  at  said  ferry,  if  desired  by  the 
owner,  at  such  valuation  as  two  respectable  citizens  of  the  vicinity,  one  to  be 
chosen  by  each  party,  shall  place  upon  it.     [Act  Jan.  5, 1854;  5  lieg.  p.  5.] 

Art.  4443.  License  and  bond  to  be  renewed  annually.  The  owners 
of  all  ferries  shall  annually  obtain  a  renewal  of  their  license,  and  shall  annu- 
ally enter  into  bond,  payable  to  the  county  judge  of  their  county,  in  such  sum 
as  the  conrmissioners'  court  shall  direct,  not  less  than  one  thousand  dollars, 
with  two  or  more  good  and  sufficient  sureties  to  be  approved  by  such  county 
judge,  conditioned  that  the  owner  of  such  ferry  will  at  all  times  keep  good 
and  sufficient  boats  for  the  use  of  such  ferry,  and  will  also  keep  the  banks 
on  each  side  of  the  ferry  in  good  repair,  and  so  graded  and  leveled  that  the 
rise  shall  not  exceed  one  foot  in  every  seven  feet  from  the  water's  edge  to  the 
top  of  the  bank;  and  that  said  ferry  shall  be  well  attended  at  all  times,  and 
that  he  will  comply  with  all  the  requisitions  of  the  law  relating  to  or  govern- 
ing ferries;  which  bond  shall  be  fUeil  and  recorded  in  the  office  of  the  clerk  of 
the  county  court.     [Act  Jan.  23,  1850;  3  Leg.  p.  67.] 

Art.  4444.  License  not  to  issue  until,  etc.  Upon  producing  the  re- 
ceipt of  the  county  treasurer  for  the  payment  of  the  tax  assessed  by  the  com- 
missioners' court  for  the  privilege  of  such  ferry,  and  executing  the  bond 
required  by  the  preceding  article,  such  commissioners'  court  shall  grant  a 
license  to  such  applicant  for  the  term  of  one  year  from  the  date  of  such  license, 
and  no  license  for  any  ferry  that  has  been  or  may  hereafter  be  established  shall 
be  granted  until  such  payment  shall  be  made  and  bond  executed.  [Act  Jan. 
23,  1850;  3  Leg.  p.  67. J 

Art.  4445.  Rates  of;xL6liyered  to  owner  of  license.  In  all  cases  where 
any  person  shall  obtain  a  license  for  a  ferry,  the  clerk  of  the  court  shall  make 
out  and  deliver  to  such  person  a  copy  of  the  rates  of  toll  or  ferriage  established 
by  the  court  for  such  ferry,  which  shall  be  under  his  hand  and  officud  seal.  [Act 
Jan.  23,  1850;  3  Leg.  p.  67.] 

Abt.  4446  Rates  of;  to  be  posted  at  the  ferry.  Every  owner  of  a 
ferry  licensed  shall  keep  a  list  of  the  rates  of  toll  or  ferriage  established  for 
his  ferry  posted  up,  either  at  the  ferry  or  ferry-house,  for  the  inspection  of  all 
persons.  If  any  such  owner  shall  fail  or  neglect  to  do  so,  he  shall  forfeit  and 
pay  the  sum  of  four  dollars  for  every  such  neglect,  which  may  be  recovered 
before  any  justice  of  the  peace  of  the  county  oif  the  complaint  of  any  person, 
one-half  of  said  amount  to  go  to  the  county  and  the  o^her  half  to  tiie  prose- 
cutor; and  every  week  that  he  shall  so  fail  or  neglect  shall  be  deemed  a  sep- 
arate otfense,  for  which  he  shall  be  liable  as  aforesaid.  |^Act  Jan.  23,  1850;  3 
Leg.  p.  67.] 

Art.  4447.  Where  ferryman  delays  or  refuses,  etc.,  to  cross  per- 
son. If  any  person  licensed  to  keep  a  ferry  shall,  on  being  tendered  bis  la«r- 
ful  fees,  refuse  or  neglect,  without  a  reasonable  cause,  to  cross  any  person,  his 
horse  or  other  projierty  usually  transported  by  such  ferry,  every  such  ferrv- 
man  shall,  for  every  delay  of  thirty  minutes,  forfeit  and  pay  to  the  person 
injured  the  sum  of  two  dollars,  to  be  recovered  by  action  before  any  justice 
of  the  peace  for  the  county  in  which  the  ferry  is  situated,  with  costs  ol  soil; 
and  the  oath  of  the  party  shall  be  received  in  evidence  of  the  fact.  [Act 
Jan.  23,  1850;  3  Leg.  p.  tJT.J 

AR:r.  4448.  DuUes  of  lerryman.  Every  licensed  ferryman  shall  at  all 
'Jmes  keep  good  and  sutticient  boats  tor  the  use  of  such  ferry,  and  shall  keep 
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the  banks  on  eaoh  side  of  the  ferry  in  good  repair,  and  so  graded  and  leveled 
that  the  rise  shall  not  exceed  one  foot  in  every  seven  feet  from  the  water's 
edge  to  the  top  of  the  bank;  and  shall  give  ready  and  due  attendance  on  all 
passengers,  horses,  wagons  and  other  property.  [Act  Jan.  23,  1850 ;  3  Leg. 
p.  67.] 

Art.  4449.  Where  ferryinaii  charges  more  than,  etc.  If  any 
licensed  ferryman  shall  charge  and  receive  from  any  person  a  higher  rate  of 
toll  or  ferriafi^  than  has  been  established  for  his  ferry  by  the  commissioners' 
court,  he  sha^  forfeit  and  pay  to  such  person  five  dollars  for  evenr  such  of- 
fense, to  be  recovered  by  action  before  any  justice  of  the  peace  of  tne  county 
in  which  the  ferry  is  established,  with  costs  of  suit;  and  the  oath  of  the  com- 
plainant shall  be  received  in  evidence.     [Act  Jan.  23, 1850;  3  Leg.  p.  67.] 

Akt.  4450.  Penalty  for  keeping,  etc.,  without  license.  If  any  per- 
son shall  keep  any  ferry  over  any  water-course,  navigable  stream,  lake  or  bay, 
for  which  he  shall  charge  any  person  any  money  or  other  valuable  thing, 
without  complying  with  the  provisions  of  this  chapter  in  relation  to  paying 
the  tax,  obtaining  license  ana  entering  into  bond,  he  shall  forfeit  and  pay  to 
every  other  person  having  a  licensed  ferry  on  the  same  water-course,  stream, 
lake  or  bay  in  the  same  county  five  dollars  for  every  person  so  ferried,  and 
the  same  sum  for  every  wagon  or  other  article  so  transported  which  may  be 
subject  to  a  separate  cnarge,  to  be  sued  for  and  recovered  before  any  justice 
of  the  peace  of  the  county,  with  costs  of  prosecution;  and  shall,  moreover, 
forfeit  and  pay  a  like  sum  in  like  manner  to  the  county,  which  may  be  sued 
for  and  recovered  in  like  manner  by  the  county  treasurer.  [Act  Jan.  23, 1850 ; 
3  Leg.  p.  67.] 

Akt.  4451.  Proceedings  against  sureties  of  ferryman.  In  all  cases 
where  a  recovery  shall  be  had  a^inst  the  ferryman  for  violation  of  this  abt, 
if  after  judgment  execution  shall  be  returned  tnat  no  estate  of  such  ferryman 
can  be  found  whereon  to  levy  and  make  the  money  demanded  in  such  execu- 
tion, the  justice  to  whom  such  execution  is  so  returned  shall  cite  the  sureties 
of  such  ferryman  to  appear  and  show  cause  why  judgment  should  not  be  ren- 
dered against  them  for  the  amount  of  the  execution  that  is  not  satisfied,  and 
unless  such  cause  is  shown  judgment  shall  be  so  entered  and  execution  shall 
issue  therefor.     [Act  Jan.  23,  1850;  3  Leg.  p.  67.] 

Abt.  4452.  Suit  on  bond.  Any  person  injured  by  breach  of  the  bond 
of  any  ferryman  shall  have  the  right  to  sue  thereon  in  bis  awn  name;  and  no 
such  bond  shall  be  void  on  the  first  recovery,  but  may  be  sued  on  from  time 
to  time  until  the  whole  penalty  is  recovered.    [Act  Jan.  23, 1850;  3  Leg.  p.  67.] 

Abt.  4453.  Temporary  license.  Any  person  wishing  to  establish  a 
public  ferry  between  the  regular  terms  of  the  commissioners'  court  may  ob- 
tain a  temporary  license  for  such  ferry  from  the  county  judge,  which  shall 
authorize  him  to  keep  such  ferry  until  the  next  regular  term  of  the  com- 
missioners' court  for  tne  county,  and  to  charge  and  receive  for  such  time  such 
rates  of  toll  or  ferriage  as  are  charged  at  other  ferries  on  the  same  water- 
course, stream,  lake  or  bay.     [Act  Jan.  23,  1858;  3  Leg.  p.  67.] 

Abt.  4454.  License  tax.  The  commissioners'  courts  of  the  several  coui.- 
ties  shall  have  power  to  assess  and  collect  an  annual  tax  for  the  privilege  of 
each  and  every  ferry  in  their  county,  which  tax  shall  not  exceed  one  hundret^ 
dollars  per  annum.     [Act.  Jan.  23,  1850;  3  Leg.  p.  67.J 

Am*.  4455.  Where  stream  is  part  of  county  boundary.  If  any 
water-course,  navigable  stream, lake  or  bay  shall  form  a  portion  of  the  bound- 
ary of  any  county,  so  that  one  bank  shall  be  in  one  county  and  the  other  in  a 
different  county,  at  the  place  where  it  is  proposed  to  establish  a  ferry,  or  where 
a  ferry  has  been  established,  the  application  for  a  license  shall  be  made  to  the 
commissioners'  court  of  the  county  wherein  the  applicant  resides  or  has  his 
ferry-house,  and  upon  the  granting  of  such  license  by  the  said  court,  the  per- 
son or  persons  so  licensed  shall  have  the  right  to  own  and  operate  a  forrj 
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upon  the  same  terms  and  conditions  and  with  the  same  rights  and  privileges 
as  are  provided  by  this  chapter  for  the  owners  or  keepers  of  ferries  operated 
exclusively  in  one  county,  and  no  county  tax  shall  be  assessed  and  collected 
upon  a  ferry  by  any  other  commissioners'  court  than  the  one  granting  the 
license  therefor.    [Act  Jan.  23, 1860;  3  Leg.  p.  67.] 

Art.  4466.  Cliarges  on  cattle,  etc.,  swimming  stream.  The  com- 
missioners' court  shall  not  authorize  a  charge  of  more  than  one  cent  per  head 
on  cattle  or  horses  swimming  rivers  at  lic3nsed  ferries,  including  the  ase  of 

sns  and  boats  necessary  for  the  control  of  such  stock.    [Act  Jan.  9, 1862;  9 
p.  81.] 
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INDEX. 


AFPLIGA.TION  for  new  road,  when  and  how 
made,  4865,  4866. 
for   neighborhood  road,  how  made,  4880- 


8BIDQES,  when  and  how  oonstruoted,  4419. 
Bbali  be  bnilt  by  overseers,  when,  4480. 

by  eommissioners'  court,  4481. 
boilt  bj  contract,  when,  4482. 

care  of,  provided  for,  4488.       • 
on  division  line  of  counties,  how  paid  for, 

4484. 
bonds  for,  how  paid,  4485. 
CAUSEWAYS,  when  and  how  constructed, 

4419,  4420. 
CITIES,   commissioners'  court  maj  assume 

control  of  streets  in,  when,  4859a. 
COMMISSIONERS'  COURT  maj  build  and 

repair  bridges,  4481. 
maj  contract  for  toll-bridges,  4482-4485. 
maj  assume  control  of  streets  in  cities  or 

towns,  when,  4859a. 
power  and  duty  of  to  open  roads,  4860. 
shall  open  roads  between  county  seats,  4860a. 
shall  classify  public  roads,  4861. 
may  flrant  order  for  new  road,  when,  4865. 
may  discontinue  old  road,  when,  4865. 
may  alter  or  change  public  road,  when,  4875. 
may  declare  boundaiy  lines  roads,  4879, 4884. 
commissioners     constituted      supervisors, 

4890a. 
DAMAGES  for  opening  roads  between  coun^ 

seats,  when  and  how  assessed,  4860a,  g  8. 
for  opening  roads,  when  and  how  assessed, 

4871. 
how  paid,  4872,  4878. 
DISCONTINUANCE    OF    ROAD,    granted 

how,  48906. 
DITCHES,  when  and  how  cut,  4420a. 
FERRIES,  who  entitled  to  license  to  keep, 

4486. 
shall  not  be  kept  tor  hire  without  license, 

4487. 
across  stream  part  of  state  boundary,  4488. 
liosnse  for,  how  obtained,  4489. 
rates  of  ferriage,  established  how,  4440. 

change  of,  how  made,  4441. 
when  owner  of  land  refuses  to  keep,  pro- 
ceedings. 4442. 
license  and  bond  renewed  annually,  4448. 
license,  issued  when,  4444. 
rates  of  toll,  how  certified,  4445. 

to  be  posted  at  ferry,  4446. 
pttialty  for  delay  in  crossing,  eta,  4447. 
duties  of  ferrymen,  4448. 
proceedings  where  charges  are  excessive, 

4449. 
penalty  f<^  keeping  without  license,  4450. 
sureties  of  ferrymen,  liable  when  and  how, 

4451. 
suit  on  bond,  brought  how,  4452. 
temporary  license,  issued  when,  4458. 
license  tax,  limit  to,  4454. 
where  stream  is  part  of  a  county  bound- 
ary, 4455. 
charges  on  cattle  swimming  stream,  4456. 
OATEb  may  be  erected  across  road,  when. 


SANDS,  apportionment  of,  when  and  how 

made,  4892. 
persons  liable  as,  4405,  4406. 

may  furnish  substitute,  4407. 

exempt  by  payment  of  money,  4408. 
ahall  take  workmg  tool  with  hmi,  440Q. 
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HANDS— continued, 
duty  of  to  work,  4410. 
five  days'  work  onlv  required,  4411. 
may  be  called  out  by  overseers,  when,  4418, 
not  designated,  shaU  be  summoned  when, 

4414 
mode  of  sunmioninfl^,  4416. 
summons  on,  served  how,  4416,  4417. 
failing    or   refusing    to   work,  complaint 

agamst,  4418. 
labor  of,  may  be  exchanged  for  wagons, 
etc.,  4421. 
may  be  exchanged  for  index-boards,  eta, 
44^. 
INDEX-BOARDS    shall  be  placed   at  forks 
of  roads,  4428. 
when  removed  shall  be  replaoed,  4424. 
labor  may  be  exchangea  for  making  of, 

4425.     

JURY  OF  VIEW,  how  constitated,  4807. 
oath  of,  4868. 
dutv  of,  4869. 
shall  give  notice  to  land  ownen,  when, 

4870. 
shall  assess  damages,  how.  4871. 
notice  of  appointment,  how  given,  4876, 

4877. 
failing  to  serve,  may  be  fined,  4878. 
compensation  of  in  opening  road  between 

county  seats,  4860a,  §  6. 
penalty  for  refusal  to  serve,  4860a,  §  6. 
m  unorganized  counties,  appointed  how, 
4860a,  $$7. 
MILE-POSTS  shaU  be  set  up,  4422. 
when  removed  or  defaced  shall  be  replaoed, 

4424. 
labor  may  be  exchanged  for  making  of, 
4425. 
NEIGHBORHOOD  ROADS,  how  established, 
4879-4887. 
may  be  discontinued,  when,  4888. 
OVERSEERS,  appointed  how,  4892. 
vacancy  in  overseership,  how  filled,  4894. 
order  of  appointment,  how  made  out  and 
served,  4895. 
shall  show  what,  4896. 
service  of,  how  made,  4897. 
term  of  service  under,  4898. 
person  not  compelled  to  serve  as,  when, 
4899. 
shall   notify  clerk  of  non-acceptance. 
4400. 
in  case  of,  new  appointment  made. 
4401. 
notice  of,  how  given,  4402. 
indorsement  on  copies  of  appointment,  4408. 
list  of  to  be  posted,  4404. 
shall  cause  road  to  be  worked  twice  a  year, 

4412. 
shall  call  out  hands,  4418. 

hands  not  designated  to  other  roads,  4414. 
summon  hands,  how,  4415. 

in  writing,  served  how,  4416. 
mav  appoint  some  one  to  summon,  4417. 
shall  file  complaint  against  defaulting  hands, 

4418. 
may  use  timber  on  adjoining  land,  when, 

4419. 
shall  construct  causeways,  how,  4420, 
cut  ditch,  how,  4420a. 
exchange  labor  for  wagons,  4421. 
shall  measure  roads,  eta,  4422. 
shall  place  mile-posts,  4^. 
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OVERSEERS  —  oontinaed. 
shall  place  index-board  at  forks  of  roads, 
4428. 
shall  replace  same  when  remored,  4424. 
may  exchange  labor  for,  4425. 
shall  apply  money,  how,  4426. 
rtiall  report  to  commissioners*  court,  when, 

4427. 
shall  retain  compensation,  4428. 
shall  be  exempt  from  serving  on  juries,  4428. 
PIXDUGHS,  labor  may  be  exchanged  for  use 

of,  4421. 
REPORT  of  overseer,  when  and  how  made, 

4427. 
ROADS,  declared  paUic,  48G0. 
laid  out  and  discontinued  by  oommisskmers* 

courts,  4860. 
•hall  not  be  changed  except  for  shortening 

distance,  4860. 
opened  between  county  seats,  4860a,  §  1. 
opened  and  established,  how,  4860a,  1 2. 
damages  for,  how  assessed,  4860a,  g  i, 
when  assessment  excessive,  further  pro* 

ceedings,  4860a,  $  4. 
fences  removed,  when,  4860a,  g  0. 
viewers,  compensation qi,  4860a,  §6. 
penalty  for  refusal  to  serve,  4860a.  %  6. 
m  unorganised  county,  u>pointed  now, 
4860a,  §7. 
may  be  opened  as  required,  4860a,  g  8. 
shall  be  classified,  4861. 
flrst-class  defined,  4862. 
second-class  defined,  4868. 
third-class  defined,  4864. 
iq>plication  for  new  road,  eta,  4865. 

requisites  of,  4866. 
laid  out,  how,  4867-4869. 
notice  to  owner  of  land,  when  and  how 

given,  4870. 
damages,  when  and  how  assosood,  4871. 

how  paid,  4872. 
order  for  opening,  made  when,  4878. 
proceedings  when  established,  4874 


ROADS  —  continued, 
may  be  altered  or  changed,  how,  4875. 
neighborhood,  established  how,  4879. 
boundaiy  lines  declared  public,  when,  48801 
Implication  for,  how  made.  4881. 
notice  of  to  be  given,  4882. 
service  of,  how  made  and  retumed, 
4888. 
declared  a  public  highway,  when,  4884. 
notice  of   order  sorvea  on  landholden, 

4885. 
not  required  to  be  worked  as  other  rosds^ 

4886. 
costs  attending  opening,  how  paid,  4887. 
discontinued,  now,  48^ 
sates  may  be  erected  across,  when,  4888. 
damages  for,  how  assessed,  4890. 
county  commissioners  ex  officio  superviaon 

of,  4890a. 
through  enclosed  land  surrounding  another, 

489000. 
first  and  second  class,  discontinued  how, 

48906. 
shall  be  worked  twice  a  year,  4412. 
SCRAPERS,  labor  may  be  exchanged  for  use 

of,  4421. 
STREETS  in  city  or  town  controlled  Ij  com- 
missioners* court,  when,  4869a. 
SUMMONS  of  hands,  how  made,  4416. 

in  writing,  how  served,  4416,  4417. 

SUPERVISORS  OF  ROADS,  who  are,  4880a 

reports  of,  submitted  to  grand  jury,  4880ft 

TOLL-BRIDGES  may  be  built  by  commisBUtt- 

ers*  court,  when,  4482. 

security  taken  from   contractor  to  keep 

brid^  in  repair,  4488. 
on  division  line  of  counties,  how  paid  for, 

4484. 
bonds  for  construction  of,  how  paid,  4486. 
TOWNS,  commissioners'  court  may  assume 

control  of  streets  in,  when,  4859a. 
WAGON,  labor  may  be  exdianged  for  use  ot 
4421. 
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TITLE  88.-SALARIES. 


Ch. 

1. 

2. 


EzecutiTe  and  department  officers. 
Judicial  officen. 


Ch. 

8. 

4. 


Officers  of  penitenttaries. 
General  provisions. 


CH.  1.— EXECUTIVE  AND  DEPARTMENT  OFFICERS. 


Abt. 
4457. 
4468. 
4459. 

4460. 
4461. 
4463. 


Governor. 

Lieutenant-govemor. 

Comptroller,  treasurer,   and  oommis- 

sioner  of  the  general  land  offlbc^. 
Secretary  of  state. 
Attomey-generaL 
Chief  clerks  in  certain  departments,  eta 


Art. 
4468. 
4464. 
4465. 

4466. 
4467. 


Superintendents  of  the  asylums. 
Oculist  of  the  blind  asylum. 
Ccmimissioner  of  insurance,  statistici 

and  history. 
Superintendent  of  puUic  buildings. 
Adjutant-g^eraL 


Abt.  4457.  Governor.  The  governor  shall  at  stated  times  receive  as 
compensation  for  his  services  an  annual  salary  of  four  thousand  dollars,  and 
no  more,  and  shall  have  the  use  and  occupation  of  the  governor's  mansion, 
fixtures  and  furniture.    [Const.  Art.  4,  §  5.] 

Abt.  4458.  Lieutenant-governor.  The  lieutenant-governor  shall,  while 
he  acts  as  president  of  the  senate,  receive  for  his  services  the  same  compensa- 
tion and  mileage  which  shall  be  allowed  to  members  of  the  senate,  and  no 
more;  and  during  the  time  he  administers  the  government,  as  governor,  the 
same  compensation  which  the  governor  would  have  received  had  he  been  em- 
ployed in  the  duties  of  his  office,  and  no  more.    [Const.  Art.  4,  §  17.] 

Abt.  4459.  Comptroller,  treasurer  and  commissioner  of  general 
land  office.  The  comptroller  of  public  accounts,  treasurer  of  the  state  and 
the  commissioner  of  the  general  land  office  shall  each  receive  for  their  services 
an  annual  salary  of  two  thousand  and  five  hundred  dollars,  and  no  more. 
[Const.  Art.  4,  §  23.] 

Abt.  4460.  Secretary  of  state.  The  secretary  of  state  shall  receive  for 
bis  services  an  annual  salary  of  two  thousand  dollars,  and  no  more.  [Const. 
Art.  4,  §  21.] 

Abt.  4461.  Attomey-general.  The  attorney-general  shall  receive  an 
annual  salary  of  two  thousand  dollars,  and  no  more,  besides  such  fees  as  may 
be  prescribed  by  law,  not  to  exceed  two  thousand  dollars  annual^.  [Const. 
Art.  6,  §22.]    • 

Abt.  4462.  Chief  clerks  in  certain  departments,  etc.  The  chief  clerk 
of  the  comptroller's  office,  the  chief  clerk  and  receiving  clerk  of  the  general 
land  office,  the  chief  clerk  of  the  state  department,  the  chief  clerk  of  the  treas- 
urer's office,  and  each  librarian  of  the  supreme  court,  shall  receive  such  salaries 
as  may  be  prescribed  bv  law.  [Amendment  April  7,  July  13,  1883;  18  Leg. 
p.  49.] 

Abt.  4463.  Superintendents  of  the  asylums.  The  superintendent  of 
the  lunatic  asylum,  the  superintendent  of  the  blind  asylum  and  the  superin- 
tendent of  the  deaf  and  dumb  asylum,  shall  receive  an  annual  salary  oi  two 
thousand  dollars  each,  and  no  more.  [Act  Aug.  28,  1856;  6  I^eg.  S.  8.  p.  60; 
Act  Aug.  21,  1876;  15  Leg.  p.  249;  P.  D.  111.] 

Abt.  4464.  Oculist  of  blind  asylum.  The  oculist  of  the  blind  asylum 
shall  receive  an  annual  salary  of  nine  hundred  dollars,  and  no  more. 

Abt.  4465.  Commissioner  of  insurance.  The  commissioner  of  insur- 
ance, statistics  and  history  shall  receive  an  annual  salary  of  two  thousand 
dollars,  and  no  more.     [Act  Aug.  21,  1876;  15  Leg.  p.  219.J 
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Art.  4466.  Superintendent  of  public  buildings.  The  superintendent 
of  public  building  shall  receive  an  annual  salary  of  twelve  hundred  dollars, 
and  no  more.     [Act  April  29,  18Y4;  14  Leg.  p.  165.] 

Art.  4467.  Adjutant-general.  The  adjutant-general  shall  receive  an 
annual  salary  of  two  thousand  dollars,  and  no  more.  [Act  Jane  24, 1870; 
12  Leg.  S.  S.  p.  11.] 


OH.  2.— JUDICIAL  OFFICERS. 


ART. 

4468w  Jostioes  of  the  sapreme  court 

4469.  Judges  of  court  of  appeals. 

4470.  District  judges. 

4471.  Criminal  district  judge. 

4472.  Special  judgecT  commissioned  l^  gov- 

ernor. 


Art.  .  : 

4478.  Spedal  judg^  elected  by  attgpie^ 

4474.  Assistant  attomej-generaL 

4475.  Distitot  attorneys. 

4476.  Librarian  of  supreme  court. 


Abt.  4468.  Justices  of  supreme  court.  The  chief  justice  and  associate 
justices  of  the  supreme  court  shall  each  receive  an  annual  salary,  of  three 
thousand  five  hundred  and  fifty  dollars,  and  no  more.     [Const.  Art.  5,  §  2.] 

(1)  As  to  salaries  of  commissioners  of  appeals,  see  avJtt^  Art.  1085a. 

Art.  4469.  Judges  of  court  of  appeals.  The  jddges  of  the  court  of 
appeals  shall  each  receive  an  annual  salary  of  three  thousand  five  hundred 
and  fifty  dollars,  and  no  more.     [Const.  Art.  5,  §  6.] 

Abt.  4470.  District  judges.  The  judges  of  the  district  court  shall  each 
receive  an  annual  salary  of  two  thousand  five  hundred  dollars,  and  no  more. 
[Const.  Art.  5,  §  7.] 

Art.  4471.  Criminal  district  judge.  The  iudge  of  the  criminal  district 
court  of  the  counties  of  Galvpston  and  Harris  shall  receive  an  annual  salary 
of  two  thousand  five  hundred  dollars,  and  no  more. 

Art.  4472.  Special  judges  commissioned  by  the  governor.  Special 
Judges,  commissioned  by  the  governor,  in  obedience  to  section  eleven,  article 
five  of  the  constitution,  shall  receive  the  same  pay  as  district  judges  for  every 
day  thev  may  be  necessarily  occupied  in  going  to  and  returning  from  the 
place  where  they  may  be  required  to  hold  court,  as  well  as  the  time  they  are 
actually  engaged  in  nolding  court.     [Act  July  12,  1876;  15  Leg.  p.  45.] 

Art.  4473..  Special  judge  elected  by  attorneys.  A  special  judge 
elected  bv  the  practicing  lawyers  or  agreed  upon  by  the  parties  as  provided 
by  law,  shall  receive  the  same  pay  as  the  district  judge  for  every  day  that  he 
may  be  occupied  in  performing  the  duties  of  judge.  [Act  Aug.  15,  1876;  15 
Leg.  p.  140.] 

Art.  4474.  Assistant  attorney-general.  The  assistant  attorney  gen 
eral  shall  receive  an  annual  soilary  of  two  thousand  dollars,  and  also  for  mile- 
age and  traveling  expenses,  one  thousand  dollars  per  annum,  and  no  more. 
[Act  March  13,  1879;  16  Leg.  p.  90;  Act  Aug.  23,  1876;  15  Leg.  p.  285.] 

(1)  By  the  general  appropriation  act,  April  5, 1887  (20  Leg.  p.  141),  the  sum  of  $8,500  is  ap; 
propriated  for  annual  salary  and  felony,  fees  of  attorney-general.  The  sum  of  $1,800  for  annual 
salary  of  offioe  assistant,  and  the  sum  of  $2,500  for  the  annual  salary  of  one  office  asststani 
An  appropriation  of  $200  is  also  made  for  the  traveling  expenses  of  the  attorney -general  and 
his  assistants  in  attending  the  state's  business  elsewhere  than  in  the  courts  held  m  the  city  of 
Austin. 

Art.  4475.  District  attorneys.  District  attorneys  shall  each  receive  an 
annual  salary  of  five  hundred  dollars,  and  no  more.     [Const.  Art.  5,  §  21.] 

Aet.  4476.  Librarian  of  supreme  court  Each  librarian  of  the  sn 
preme  court  shall  receive  an  annual  salary  of  two  hundred  dollars,  and  in> 
more.     [  a.ct  April  2,  1874;  14  Leg.  p.  49.] 
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4477-4483. 


Cn.  3.— OFFICERS  OF  PENITENTIARIES. 


ABT. 

4477.  Directors  of  i)enitentiar7. 

4478.  Superintendent. 


Abt. 

4479.  Physician. 

4480.  Cbaplatin. 


Abt.  4477.  Directors  of  penitentiary.  The  directors  of  the  peniten- 
tiaries  shall  each  receive  an  annual  salary  of  two  hundred  and  fifty  dollars, 
and  no  more.  [Act  Aug.  19, 1876;  15  Leg.  p.  194;  Act  March  24,  1879;  16 
Leff.  p.  47.]  ^ 

Ajbt.  4478.  Superintendent.  The  superintendents  of  the  penitentiaries 
shall  each  receive  an  annual  salary  of  fifteen  hundred  dollars,  and  no  more. 
fAot  March  24,  1879;  16  Leg.  p.  47.] 

Abt.  4479.  Physicians.  The  physicians  of  the  penitentiaries  shall  each 
receive  an  annual  salary  of  five  hundred  dollars,  and  no  mc/e.  [Act  March 
24,  1879;  16Leg.  p:7fc7.J 

Abt.  4480.  Chaplauis  of  penitentiaries.  The  chaplains  of  the  peniten- 
tiaries shall  each  receive  an  annual  salarv  of  six  hundred  dollars,  and  no  more. 
[Amendment  March  15,  July  4, 1887;  20  Leg.  p.  25.] 

The  old  law  said  $250. 


CH.  4.— GENERAL  PROVISIONS. 


Abt. 
4481. 

4482. 
4488. 


Salaries  shaU  not  be  changed  during 

term  of  office. 
Sidaries  payable  monthly. 
Salary  oi  special  judge,  how  ascertained. 


Abt. 
4484. 

4485. 


How  special  judee  commissioned  by 

governor  shall  obtain  pay. 
Special  judge  elected  by  attorneys,  how 

he  may  obtain  his  pay. 


Abt.  4481.  Salaries  shall  not  be  changed.  The  salaries  of  officers 
shall  not  be  increased  nor  diminished  during  the  term  of  office  of  the  officers 
entitled  thereto. 

Abt.  4482.  Salaries  payable  monthly.  Officers  entitled  to  salaries 
may  demand  monthly  payment  of  the  same,  and,  upon  filing  with  the  comp- 
troller of  public  accounts  proper  vouchers,  the  comptroller  shall  issue  his  war- 
rant upon  the  treasurer  for  tne  amount  of  salary  due  to  the  officer  applying 
therefor,  and  the  treasurer  shall  pay  such  warrant  out  of  the  fund  appropriated 
for  the  payment  of  the  same. 

Abt.  4483.  Salary  of  special  judge,  how  ascertained.  The  amount 
of  salary  due  any  special  judge  shall  be  ascertained  by  dividing  the  salary  al- 
lowed a  district  judge  by  three  hundred  and  sixty-five,  and  then  multiplying 
the  quotient  by  the  number  of  days  actually  served  by  such  special  judge. 
(Act  July  12,  1876 ;  15  Leg.  p.  45.] 

Abt.  4484.  Of  special  judge  commissioned  by  governor.  A  special 
judge  commissioned  by  the  governor,  in  order  to  obtain  his  salary,  shall  pre- 
sent to  the  comptroller  an  account  therefor,  showing  the  number  of  days  that 
such  special  judge  was  necessarily  occupied  in  goin^  to  and  returning  from  the 
place  or  places  where  such  special  judge  presided  under  said  appointment, 
which  account  shall  be  verified  by  the  affidavit  of  such  special  jud^e,  and  cer- 
tified to  be  correct  by  the  judge  of  the  district,  or  by  the  clerk  of  tne  court  in 
which  the  services  were  performed,  and  shall  be  accompanied  by  evidence  that 
he  was  duly  commissioned  as  such  special  judge  by  the  governor.  [Act  July 
12,1876;  15Leg.  p.  45.] 

Abt.  4485.  Of  special  judge  elected,  etc.  A  special  judge  elected  by 
practicing  lawyers  or  agreed  upon  by  the  parties,  as  provided  by  law,  shall  be 
paid  for  his  services  out  of  the  state  treasury  on  the  certificate  of  the  clerk  of 
the  court,  in  which  such  services  were  rendered,  to  the  comptroller,  of  the 
record  of  such  election  or  appointment  and  services,  accompanied  by  the 
account  of  such  special  judge,  verified  by  hfs  affidavit,  showing  the  number  of 
days  actually  served  by  him  as  such  special  judge.  [Act  Aug.  15,  1876;  15 
Leg.  p.  140.] 

Art  4486  of  R  a  is  wanting. For  Index,  see  end  of  Title  80. 
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SEALS  AND   SCROLLS. 


4487,4488. 


TITLE  89.- SEALS  AND  SCROLLS.' 


Abt. 

4487.    Private  seals  and  scrolls  dispensed  with. 


Art. 

4488.    Unsealed  instruments  held  to  import 
consideration. 


Abt.  4487.  Private  seals  and  scrolls  dispensed  with*  Ko  private 
seal  or  soroU  shall  be  necessary  to  the  validity  of  any  contract,  bond  or  con- 
veyance whether  respecting^  real  or  personal  property,  or  any  other  instru- 
ment of  writing,  whether  official,  judicial  or  private,  except  such  as  are  made 
by  corporations,  nor  shall  the  addition  or  omission  of  a  seal  or  scroll  in  any 
way  affect  the  force  and  effect  of  the  same.  [Act  April  28, 1873;  13  Leg. 
p.  51;  Feb.  2,  1868;  7  Leg.  p.  96.] 

Abt.  4488.  Unsealed  instnunentSf  eto.  Every  contract  in  writing  here- 
after made  shall  be  held  to  import  a  consideration  in  the  same  manner  and  as 
fully  as  sealed  instruments  have  heretofore  done. 

(1)  Foster  v.  Chainplin,  29  T.  22;  Read  v.  Levy,  30  T.  788;  Courand  v.  VoUmer,  31  T.  397; 
Dewees  v.  Colorado  County,  32  T.  570;  Hart  v.  Kanady,  33  T.  720;  Bemhard  v.  De  Forest,  2» 
T.  518;  Clayton  v.  Mooring,  42  T.  182.    See,  also,  Harris  v.  Cato,  26  T.  '  " 

ley,  28  T.  219. 


$;  Lemmon  v.  Han- 


INDEX. 


ADJUTANT-GENERAL,  salary  of,  4467. 
ATTORNEY-GENERAL,  salary  of ,  4461  and 
note. 

assistant,  4474  and  note. 
CHIEF  CLERKS,  salary  of,  4462. 
COMMISSIONER   OF  AGRICULTURE.  IN- 
SURANCE, STATISTICS  AND  HISTORY. 

salarrof,  4465. 
COMMISSIONER  OF  THE  GENERAL  LAND 

OFFICE,  salary  of,  4459. 
COMPTROLLER,  salwy  of,  4459. 
DISTRICT  ATTORNEYS,  salary  of,  how  paid, 

4475. 
GOVERNOR,  salary  of,  4457. 
JUDGES  of  supreme  court,  salary  of,  4468. 

court  of  appeals,  salary  of,  4469. 

of  district  court,  salary  of,  4470. 

of  criminal  district  court,  salary  of,  4471. 

special,    commissioned    by   the    governor, 
4472. 
salary  of,  how  paid,  4484. 

special,  elected  by  attorneys,  4474. 


JUDGES  —  continued. 

salary  of,  how  ascertained,  4488. 
how  paid,  4485. 
LIBRARLA.N  OF  SUPREME  COURT,  salary 

of,  4476. 
LIEUTENANT-GOVERNOR,  salary  of,  4406. 
OCULIST  OF  THE  BLIND  ASYLUM,  sal- 

arv  of  4464 
PENITENTIARY,  directors'  salary,  4477. 

superintendent's  salary,  4478. 

physician's  salary,  4479. 

chaplain's  salary,  4480. 
SALARIES  shall  not  be  changed  during  tena 
of  oflice,  4481. 

payable  monthly,  4482. 

of  special  judge,  ascertained  how,  4488-448B. 
SECRETARY  OF  STATE,  salarv  of,  4460. 
SUPERINTENDENT  OF  ASYLUMS,  salary 

of.  4463. 
SUPERINTENDENT  OF  PUBLIC  BUILD- 
INGS, salary  of,  4466. 
TREASURER,  salary  of,  4459. 
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T.  90.] 


8EQ0E8TRATION. 


4489. 


TITLE  90 -SEQUESTRATION. 


Art. 

4480.    Writ  of,  maj  be  issued  by  whom  and 
for  what  causes. 

4490.  .  Affidavit,  and  what  it  shall  state. 

4491.  Petition  must  be  filed,  when. 
4499.    Bond  for  the  writ. 

4498.  Writ  maj  issue  when  claim  is  not  due, 

^i^hen  etc 
4494.    Writ  of,  and  its  requisites. 

4496.  Du^  of  officer  while  he  retains  custody 

or  property. 
4490.    Compensation  of  officer. 

4497.  Officer  expending  money  may  retain 

property,  until,  etc. 
4496.    Defendant  may  replevy  by  giving  bond. 

4499.  Bond  in  case  of  personal  property. 
4000.    In  ca^  of  real  estate. 

4501.    Return  of  bond  and  judgment  thereon. 
450d.    Defendant  may  discharge  judgment  by 
return  of  property,  eta 


Akt. 

4008.    When  the  property  has  been  injured,, 
etc. 

4504.  Execution  shall  issue,  when. 

4505.  PlaintifiP  may  replevy,  when,  and  hia 

bond. 
4500.    Bond  shall  be  returned,  and  the  pro* 
ceeding  thereon,  if  forfeited. 

4507.  Defendant  not  required  to  account  for 

hire,  etc.,  when. 

4508.  Property  likely  to  waste,  eta,  may  be 

sold,  when. 

4509.  Order  of  sale  in  such  case. 

4510.  Return  of  order  of  sale. 

4511.  When  debt  is  not  due  property  may  be 

sold,  when. 
4519.    Purchaser  sludl  g^ve  bond,  eto. 
4513.    Bond  shall  be  returned  and  judgment,. 

eto.,  thereon,  when. 


Asrr.  4489.  Writ  o^  may  be  issued  by  whom  and  for  what 
causes.  Jadc^  and  clerks  of  the  district  and  county  courts,  and  justices  of 
the  peace,  sHaiU,  at  the  commencement  or  during  the  progress  of  any  civil 
suit,  Defore  final  juf'g  nent,  have  power  to  issue  writs  of  sequestration,*  return- 
able to  their  respective  courts,  in  the  following  cases: 

Mrst.  When  a  married  woman  sues  for  divorce,  and  makes  oath  that  she 
fears  her  husband  will  waste  her  separate  property,  or  their  common  property, 
or  the  fruits  or  revenue  produced  oy  either,  or  that  he  will  sell  or  otherwise 
dispose  of  the  same  so  as  to  defraud  her  of  her  just  rights,  or  remove  the 
same  out  of  the  limits  of  the  county  during  the  pendency  of  the  suit. 

Second:  When  a  person  sues  for  the  title  or  possession  of  any  personal 
property  of  any  description,  and  makes  oath  that  he  fears  the  defendant  or 
person  m  possession  thereof  will  injure,  ill-treat,  waste,  or  destrov  such  prop- 
erty, or  remove  the  same  out  of  the  limits  of  the  county  during  the  pendency 
of  the  suit. 

Third.  When  a  person  sues  for  the  foreclosure  of  a  mortgage  or  the  en- 
forcement of  a  lien  upon  personal  property  of  any  description,  and  makes, 
oath  that  he  fears  the  defendant  or  person  in  possession  thereof  will  injure^ 
ill-treat,  waste,  or  destroy  such  property,  or  remove  the  same  out  of  the  county 
during  the  pendency  of  the  suit. 

Fourth.  When  any  person  sues  for  the  title  or  possession  of  real  property, 
and  makes  oath  that  he  fears  the  defendant  or  person  in  possession  thereof 
will  make  use  of  his  possession  to  injure  such  property,  or  waste  or  convert  to 
his  own  use  the  fruits  or  revenue  produced  by  the  same. 

Fifth.  When  any  person  sues  for  the  title  or  possession  of  any  property 
from  which  he  has  been  ejected  by  force  or  violence,  and  makes  oath  of  suet 
fact. 

Siocth.  When  any  person  sues  for  the  foreclosure  of  a  mortgage  or  the  en- 
forcement of  a  lien  on  real  estate,  and  makes  oath  that  he  fears  the  defend- 
ant or  person  in  possession  thereof  will  make  use  of  such  possession  to  injure 
such  property,  or  waste  or  convert  to  his  own  use  the  timber,  rents,  fruits,  or 
revenue  thereof. 

Seventh.  When  any  person  sues  to  try  the  title  to  any  real  property,  or  to 
remove  cloud  upon  the  title  to  any  such  real  property,  or  to  foreclose  a  lien 
upon  any  such  real  property,  or  for  a  partition  of  real  property,  and  makes, 
oath  that  the  defenaant,  or  either  of  them  in  the  event  there  be  more  than 
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T.  90.]  SEQUESTBATIOK.  4490-4402. 

one  defendant,  isa  non-resident  of  this  stale.     [Ariiendraent  March  17,  July  4, 
1887  ;  20  Leg.  p.30.] 

(1)  The  only  change  of  the  original  article  made  by  the  amendment  is  the  addition  of  the 
seventh  clause. 

(2)  While  an  ordinary  suit  for  the  recovery  of  property,  in  which  the  property  is  seized  b? 
writ  of  sequestration,  mvolves  a  trial  of  the  right  to  such  property,  it  is  not  a  trial  of  light  of 
property  within  articles  4822-4847,  Revised  Statutes,  and  the  jurisdiction  of  the  oourt  ot  such 
suit  is  not  determined  by  section  8,  article  6,  of  the  constitution,  relating  to  the  technical  action 
<rf  the  trial  of  right  of  property.    Morrow  v.  Short,  8  App.  C.  C.  §  81. 

Art.  4490. .  Affidavit,  and  what  it  shall  state.  No  sequestration  shall 
issue  in  any  cause  until  the  party  applying  therefor  shall  file  an  affidavit  in 
writinff  stating  — 

1.  That  he  is  the  owner  of  the  property  sued  for,  or  some  interest  therein, 
specifyinfi^  such  interest,  and  is  entitled  to  the  possession  thereof;  or, 

2.  If  the  suit  be  to  foreclose  a  mortgage  or  enforce  a  lien  upon  the  prop- 
erty, the  fact  of  the  existence  of  such  mortgage  or  lien,  and  that  the  same  is 
just  and  unsatisfied,  and  the  amount  of  the  same  still  unsatisfied,  a^d  the  date 
when  due. 

3.  The  property  to  be  seauestered  shall  be  described  with  such  certainty 
that  it  may  be  identified  ana  distin^ished  from  property  of  a  like  kind,  giv- 
ing the  value  of  each  article  of  the  property  and  the  county  in  which  the 
same  is  situated. 

4.  It  shall  set  forth  one  or  more  of  the  causes  named  in  the  preceding  arti- 
cle entitling  him  to  the  writ.     [Act  Nov.  9,  1866;  11  Leg.  120;  P.  D.  5u95a.] 

(1)  The  affidavit  filed  under  this  article  is  so  far  a  part  of  the  petition  as  to  aUow  a  geDeral 
demurrer  with  reference  to  it»  when  the  facts  stated  in  it  have  reference  to  the  allegations  in 
regard  to  the  same  facts  contained  in  the  petition.    Jolmson  v.  DowHng,  1  App.  C.  C.  g  lO^tl 

Art.  4491.  Petition  must  be  filed,  when.  If  the  suit  be  in  the  dis 
trict  or  county  court  no  writ  of  seouestration  shall  issue  unless  a  petition  shall 
have  been  first  filed  therein,  as  in  other  suits  in  said  courts.  [Act  Nov.  9, 18t)ti; 
11  Leg.  p.  120.] 

Art.  4492.  Bond  for  the  writ.  Nor  shall  a  writ  of  sequestration  issue 
in  any  case  until  th&  party  applying  therefor  has  filed  with  the  judge,  clerk  or 
justice  of  the  peace  to  w&om  he  applies,  a  bond  payable  to'  the  defendant  loi* 
^  sum  of  money  not  less  than  double  the  value  of  the  property  to  be  sequeir 
tered,  as  stated  in  his  affidavit,  with  two  or  more  good  and  sufficient  sureties, 
to  be  approved  by  such  judge,  clerk  or  justice  of  the  peace,  as  the  case  inav 
be,  conditioned  that  the  plaintiff  or  person  suing  out  such  writ  will  pay  to  the 
defendant  all  such  damages  as  may  be  awarded  against  him,  and  all  costs  in 
case  it  shall  be  decided  that  such  sequestration  was  wrongfully  issued.  [Act 
March  15,  1848;  2  Leg.  p.  88;  P.  D.  5096-7.] 

(DA  sequestration  bond  for  a  sum  less  than  double  the  value  of  the  property  sequestered  is 
Toiil,  aud  ou  appeal  by  the  sureties  a  judgment  against  them  will  be  set  aside.  Fly  no  r. 
iynch,  1  App.  C.  C.  §  787. 

{2}  A  writ  of  sequestration  is  only  an  auxiliary  process,  and  if  the  plaintiff  recovers  in  the 
ac  tiou  t)ie  refusal  of  the  court  to  quash  a  writ  of  sequestration  wiU  not  be  revised  on  appeal, 
although  the  defendant  may  have  replevied  the  property ;  but  otherwise  as  to  the  sureties  in 
the  replevy  bond  who  appeal  from  the  judgment  overruling  the  motion  to  quash  tbe  writ 
€heatham  v.  Riddle,  8  T.  162:  TrammeU  v.  Trammell,  20  T.  iSS;  and  see  Hendnck  v.  Cannon, 
5  J.  248;  Martin  v.  Sykes,  25  T.  Sup.  1»7. 

<a)  A  party  whose  property  has  been  wrongfuUy  seized  under  a  writ  of  sequestration  is  not 
contined  to  nis  action  on  the  bond ;  he  may  recover  damages  in  an  ordinary  suit  against  tbe 
person  at  whose  instance  the  writ  was  issued,  and  who,  irrespective  of  the  bond,  is  liable  for  tbe 
•damages.    Portier  v.  Fernandez,  85  T.  584.  • 

(4)  In  an  action  for  damages,  which  are  not  necessarily  the  natural  or  legal  consequence  of 
the  seizure  and  detention  of  the  property,  such  damages  must  be  specially  nleaded.  Harris  ▼. 
Finberg,  46  T.  79.  *—      j  *- 

(5)  When  the  issuing  out  and  levy  of  the  writ  is  malicious,  exemplary  damages  may  be 
awarded.  Where  it  is  merely  wrongful,  actual  damages  only  can  be  recovered.  The  value  of 
the  defendant's  time  while  attending  court  or  any  such  incidental  expense  is  not  an  elemeut 
of  actual  damage.    Harris  v.  Finberg,  46  T.  79 :  and  see  Vance  v.  Lindsey,  60  T.  286. 

(6)  The  burden  of  proof  rests  upon  the  party  whose  property  has  been  seized  under  a  writ  o.' 
sequestration,  of  showing  that  it  was  wrongfully  issued.     Harris  v.  Finberg.  46  T,  79. 
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T.  90.]  8E^V)E8TBATU>N.  4493-4498. 

Art.  4493.  Writ  may  issud  when  claim  is  not  due,  when.  When 
any  person  bas  a  mortgage  or  lien  upon  personal  property  of  any  description, 
and  makes  affidavit  and  gives  bond  as  required  in  the  two  preceding  articles, 
the  writ  of  sequestration  may  issue,  although  the  right  of  action  upon  such 
mortgage  or  hen  has  not  accrued;  and  the  same  proceeding  shall  be  had 
thereon  as  in  other  cases  of  sequestration,  except  that  no  final  judgment  shall 
be  rendered  against  the  defendant,  until  the  right  of  action  on  such  mortgage 
or  lien  shall  have  accrued.     [Aot  Nov.  9,  1866;  11  Leg.  p.  120;  P.  D.  5098.] 

(1)  When  property  subject  to  a  valid  lien  has  been  sold  under  a  subsequent  judgment  and 
execution,  and  the  purchaser  attempts,  by  removing  the  property  from  the  county  or  other- 
wise, to  impair  or  defeat  the.  right  of  the  lien  holder,  the  latter  may  bring  suit  on  his  claim, 
whether  due  or  not,  on  his  making  the  debtor  and  the  purchaser  under  execution  parties  to 
the  suit,  and  sequester  the  property.    Sparks  v.  Pace,  .60  T.  208. 

AfiT.  4494.  Writ  and  its  requisites.  The  writ  of  sequestration  may  be 
directed  to  the  sheriff  or  any  constable  of  any  county  wherein  the  property  is 
alleged  to  be  situated,  which  allegation  may  be  made  either  in  the  original  or 
'in  a  supplemental  aflSdayit.  It  shall  command  the  sheriff  or  any  constable  to 
take  into  his  possession  the  property,  describing  the  same  as  it  is  described  in 
the  aflSdayit,  if  to  be  found  in  the  county,  and  keep  the  same  subject  to  the 
future  order  of  the  jndge,  court  or  justice  of  the  peace  who  issued  the  writ, 
unless  the  same  is  replevied  according  to  law.  [*A.ct  Noy.  9, 1866;  11  Leg. 
p.  120.] 

(1)  A  motion  to  quash  the  writ  may  be  filed  after  pleas  to  the  merits  and  at  any  time  before 
the  case  has  been  disposed  of.     Wheeler  v.  Wheeler,  65  T.  578. 

(2)  A  variance  in  the  description  of  the  property  as  contained  in  the  writ  and  petition  is  fatal 
(Woessner  y.  Fly,  68  T.  198);  out  where  such  a  variance  exists  the  writ  may  be  amended  by 
the  petition ;  qu^,  if  the  bond  had  followed  the  mistake  in  the  writ.  Porter  v.  MuUer,  7 
T.  468;  and  see  Whittenberg  v.  Lloyd,  49  T.  6^8;  Brack  v.  McMahan,  61  T.  1. 

Abt.  4496.  Duty  of  officer  while  he  retains  custody  of  property. 
The  officer  exeoutiriff  a  writ  of  sequestration,  while  he  retains  custody  of  the 
property  sequestered,  shall  take  care  of  and  manage  the  same  in  a  prudent 
manner,  and  if  lie  confides  the  same  to  the  custody  of  other  persons  he  shall 
be  responsible  for  their  acts  in  regard  thereto,  and  shall  be  responsible  to  the 
party  injured  for  any  nefirlect  or  mismanagement  by  himself,  or  by  those  to 
whom  he  has  confided  tne  custody  or  management  of  the  property.  [Act 
Noy.  9, 1866;  11  Leg.  p.  120;  P.  D.  6101,  5106.] 

Abt.  4496.  Compensation  of  officer.  The  officer  retaining  custody  of 
property  by  yirtue  of  a  writ  of  sequestration  shall  be  entitled  to  receive  a 
just  compensation  and  all  reasonable  charges  therefor,  to  be  determined  by 
the  judge  or  justice  from  whose  court  the  writ  issued,  to  be  taxed  in  the  bill 
of  costs  against  the  party  cast  in  the  suit,  and  collected  in  the  same  manner 
as  the  other  costs  in  the  case.     [Act  Noy.  9, 1866;  11  Leg.  p.  120. J 

Art.  4497.  Officer  exi>ending  money  may  retain  property  imtil^ 
etc.  If  the  officer  be  compelled  to  expend  any  sum  of  money  in  the  secu- 
TtJty,  management  or  care  of  the  property,  he  may  retain  possession  of  said 
property  until  said  money  be  refunded  by  the  party  offering  to  repleyy  said 
property,  his  agent  or  attorne3^     [Act  Hoy.  9, 1866;  11  Leg.  p.  120.] 

Abt.  4498.  Defendant  may  replevy  by  giving  bond.  When  prop- 
erty has  been  sequestered,  the  defendant  shall  haye  the  right  to  retain  posses- 
sion of  the  same,  by  deliyering  to  the  officer  executing  the  writ  his  bond 
payable  to  the  plaintiff,  with  two  or  more  good  and  sufficient  sureties,  to  be 
approyed  by  sugh  officer,  for  an  amount  of  money  not  less  than  double  the 
yalue  of  the  property  to  be  replevied.  [Act  Feb.  8,  1860;  8  Leg.  p.  70;  P.  D. 
5100.]      . 

( 1)  The  defendant  alone  has  the  right  to  replev^y.  Harris  y.  Shackleford,  0  T.  188;  Haile  v. 
Oliver,  62  T.  443. 

(2)  In  a  suit  against  B.  the  property  in  controversy  was  found  in  the  possession  of  C.  The 
sequestration  bond  recited  on  its  face  that  it  was  given  by  C.  as  principal,  and  B.  and  an- 
otiier  as  sureties,  conditioned  that  C.  should  have  the  property  forthcoming,  etc.  C.  was  not 
a  party  to  the  suit,  but  the  bond  was  signed  first  by  B.,  the  defendant.  Held,  that  the  bond 
must  be  treated  as  properly  executed  b;  the  defendant.    Fait  v.  McCiitchen,  43  T.  291. 
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Abt.  4499.  Bond  in  case  of  personal  property.  If  the  property  to 
be  replevied,  as  provided  in  the  preceding  article,  be  personal  property,  the 
condition  of  the  bond  shall  be  that  the  defendant  will  not  remove  the  same 
out  of  the  county,  or  that  he  will  not  waste,  ill-treat,  injure,  destroy,  sell  or 
dispose  of  the  same,  according  to  the  plaintifiTs  affidavit,  lind  that  he  will  have 
such  property,  with  the  value  of  the  fruits,  hire  or  revenue  thereof,  forthcom- 
ing to  abide  the  decision  of  the  court,  or  that  he  will  pay  the  value  thereof  and 
of  the  fruits,  hire  or  revenue  of  the  same  in  case  he  snail  be  condemned  so  to 
do.     [Act  Feb.  8,  1860;  8  Leg.  p.  70.] 

Art.  4500.  In  case  of  real  estate.  If  the  property  be  real  estate  the 
condition  of  such  bond  shall  be  that  the  defendant  will  not  injure  the  prop- 
erty, and  that  he  will  pay  the  value  of  the  rents  of  the  same  in  case  he  shall 
be  condemned  so  to  do.    [Act  Feb.  8,  1860;  8  Leg.  p.  70.] 

(1)  When  the  levj  is  upon  both  personal  and  real  property,  a  replevy  bond  conditioned  as 
required  by  the  statute  in  cases  of  levy  of  personal  property  alone  is  invalid.  Haile  v.  Oliver, 
52  T.  448.  • 

(2)  To  authorize  a  summary  judgment  against  the  sureties,  the  bond  must,  in  essential 
requisites,  conform  to  the  statute.  If,  however,  the  departure  from  the  conditions  prescribed 
by  statute  makes  the  bond  less  onerous,  summary  judgment  may  be  rendered  thereon  against 
the  sureties.  Janes  ▼.  Reynolds,  2  T.  250;  Hanks  v.  Horton,  5T.  108;  Harris  v.  Shackle- 
ford,  6  T.  188. 

Abt.  4501.  Betum  of  bond  and  judgment  thereon.  The  bond  pro- 
vided for  in  the  three  preceding  articles  shall  be  returned  with  the  writ  to  the 
court  from  whence  the  writ  issued,  and  in  case  the  suit  is  decided  against 
the  defendant  final  judgment  shall  be  entered  against  all  the  obligors  in  such 
bond  jointly  and  severally,  for  the  value  of  the  property  replevied,  and  the 
value  of  the  fruits,  hire,  revenue  or  rent  thereof  as  the  case  may  be.  [Act 
Feb.  8,  1860;  8  Leg.  p.  70.] 

(1}  Final  judgment  for  slave  property  was  given  against  the  defendant  and  his  sureties  on  a 
replevy  bond.  The  property  in  slaves  having  ceased  to  be  such,  it  was  held  that  the  party  in 
whose  hands  the  property  was  left  by  the  replevy  bond  was  relieved  from  liabiUty  thereon. 
Pait  V.  McCutchen,  48  T.  291. 

Abt.  4502.  Defendant  may  discharge  judgment  by  return  of 
proi>erty9  etc.  The  defendant  shall  have  the  right,  at  any  time  within  ten 
days  after  the  rendition  of  the  judgment  provided  for  in  the  preceding  article, 
to  deliver  to  the  sheriflf  or  constable  of  the  court  in  which  such  judgment  is 
rendered,  the  property,  or  any  portion  thereof,  which  he  has  bound  himself  to 
have  forthcoming  to  abide  the  decision  of  the  court,  and  the  sheriff  or  con- 
stable to  whom  such  possession  is  tendered  shall  receive  such  property,  if  the 
same  has  not  been  injured  or  damaged  since  the  replevy,  and  receipt  to  the 
defendant  therefor,  and  shall  immediately  deliver  such  property  to  the  plaintiff, 
and  the  defendant  in  such  judgment  shall,  upon  filing  with  the  papers  in  the 
cause  the  receipt  of  the  sheriffor  constable,  be  credited  by  the  clerKor  justice 
of  the  peace  upon  such  judgment  with  the  value  of  the  property  so  returned. 

(1)  The  verdict  and  judgment  against  persons  who  have  replevied  property  should  find  the 
value  of  the  several  items  of  property  replevied,  as  the  obligors  have  the  right  to  return  the 
entire  property  or  any  portion  thereof  in  satisfaction  of  the  judgment  in  whole  or  in  part. 
Cookv.  Halsell,  65T.  1. 

Abt.  4603.  When  the  property  has  been  injured,  etc.  If  the  prop- 
erty tendered  back  by  the  defendant  has  been  injured  or  damaged  while  in 
his  possession  under  such  bond,  the  sheriff  or  constable  to  whom  the  same  is 
tenoered  shall  not  receive  the  same  unless  the  defendant  at  the  same  time 
tenders  the  reasonable  amount  of  such  injury  or  damage,  to  be  judged  of  by 
such  sheriff  or  constable. 

Aki.  4504.  Execution  shall  issue,  when.  If  the  property  be  not  re- 
turned, and  received  as  provided  in  the  two  preceding  articles,  execution  shall 
issue  upon  said  judgment  for  the  amount  due  thereon,  as  in  other  cases. 

Abt.  4505.  PlaintiflF  may  replevy,  when,  and  his  bond.  When  the 
defendant  fails  to  replevy  the  property  withm  ten  days  after  the  levy  of  the 
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A-. lit,  if  such  defendant,  his  agent  or  attorney,  if  present  in  the  county,  or 
within  twenty  days  if  absent  irom  the  county  at  the  time  of  such  levy,  the 
officer  having  the  property  in  possession  shall  deliver  the  same  to  the  plaintiff 
upon  giving  liis  bond  payable  to  the  defendant  in  a  sum  of  money  not  less 
than  double  the  value  of  such  property,  with  two  or  more  good  and  sufficient 
sureties,  to  be  approved  by  such  officer,  conditioned  for  the  forthcoming  of 
such  property,  together  with  the  fruits,  hire,  revenue  and  rent  of  the  same,  to 
abide  the  decision  of  the  court.  [Act  Nov.  9,1866;  11  Leg.  p.  122;  P.  D. 
5101a.] 

(1)  The  plaintiff  to  whom  property  has  been  delivered  by  virtue  of  a  replevy  bond  has  a  i)oa- 
aesBory  right  thereto,  and  may  recover  the  property  or  its  value  if  wrongfully  taken  from  him, 
pending  uie  suit,  by  the  defendant  therein.  But  the  defendant,  for  the  purpose  of  estimating 
the  damages  recoverable  in  the  action,  may  prove  the  ownership  of  the  {nroperty  to  be  in  him- 
self.   Fowler  v.  Stonum,  6  T.  60;  WUkins  v.  WeUer,  1  App.  C.  C.  §  879. 

Abt.  4506.  Bond  shall  be  returned,  and  the  proceedings  thereon, 
if  forfeited.  The  bond  provided  for  in  the  preceding  article  shall  be  re- 
tamed  with  the  writ,  and  in  case  the  suit  is  decided  against  the7>laintifiF,  final 
judgment  shall  be  entered  a^inst  all  the  obligors  in  such  bona,  jointly  and 
severaUj,  for  the  value  of  the  property  replevied  and  for  the  value  of  the 
fruits,  hire,  revenue  or  rent  thereof,  as  the  case  may  be,  and  the  same  rules 
which  ffovern  the  discharge  or  enforcement  of  a  judgment  against  the  obligors 
in  the  defendant's  replevy  bond,  as  hereinbefore  provided,  shall  be  applicable 
to  and  govern  in  case  of  a  judgment  against  the  obligors  in  the  plaintifTs 
replevy  bond. 

Abt.  4507.  Defendant  not  required  to  acconnt  for  hire,  et6.,  when. 
In  suits  for  the  enforcement  of  a  mortgage  or  lien  upon  property  the  defend- 
ant, should  he  replevy  the  property,  shaU  not  be  required  to  account  for  the 
fruits,  hire,  revenue  or  rent  of  the  same,  but  this  exemption  shall  not  apply  to 
the  plaintiflf  in  case  he  shall  replevy  the  property.  [Act  Feb.  8,  1860;  8  Leg. 
p.  70;  P.  D.  5100.] 

Abt.  4508.  Property  likely  to  waste,  etc.,  may  be  sold,  when.  If, 
after  the  expiration  of  ten  days  from  the  levy  of  a  writ  of  sequestration,  the  de- 
fendant has  failed  to  replevy'^the  same,  if  the  plaintiff  or  defendant  shall  make 
affidavit  in  writing  that  the  property  levied  upon,  or  any  portion  thereof,  is 
likely  to  be  wasted  or  destroyed  or  greatly  depreciated  m  value  by  keeping, 
and  if  the  officer  having  possession  of  such  property  shall  certif  v  to  the  trutn 
of  such  affidavit,  it  shall  be  the  duty  of  the  juage  or  justice  of  the  peace  to 
whose  court  the  writ  is  returnable,  upon  the  presentation  of  such  affidavit  and 
certificate,  either  in  term  time  or  in  vacation,  to  order  the  sale  of  said  prop- 
erty, or  so  much  thereof  as  is  likely  to  be  so  wasted,  destroyed  or  depreciated  in 
value  by  keeping,  but  either  party  may  replevy  the  property  at  any  time  be- 
fore such  sale.     [Act  Nov.  9,  1866;  11  Leg.  p.  120;  F.  D.  5099a.] 

Abt.  4509.  Order  of  sale  in  such  case.  The  judge  or  justice  granting 
the  order,  provided  for  in  the  preceding  article,  shall  issue  an  order  directed 
to  the  officer  having  such  property  in  possession,  commanding  such  officer  to 
sell  such  property  in  the  same  manner  as  under  execution.  [Act  Nov.  9, 1866 ; 
11  Leg.  p.  120;  P.  D.  5099a.]  • 

Abt.  4510.  Return  of  order  of  sale.  The  officer  making  such  sale  shall, 
within  five  days  thereafter,  return  the  order  of  sale  to  the  court  from  whence 
the  same  issued,  with  his  proceedings  thereon,  and  shall,  at  the  time  of  mak- 
ing such  return,  ;mv  over  to  the  clent  or  justice  of  the  peace  the  proceeds  of 
such  sale.    [Act  Sov.  9,  1866;  11  Leg.  p.  120;  P.  D.  5099a.] 

Art.  4511.  Where  debt  is  not  due,  property  may  be  sold,  when, 
etc.  If  the  suit  in  which  the  sequestration  issued  be  for  a  debt  or  demand 
not  yet  due,  and  the  property  sequestered  be  likely  to  be  wasted,  destroyed 
or  greatly  depreciatea  in  value  by  keeping,  the  judge  or  justice  of  the  peace 
^Jijili,  under  the  regulations  hereinbefore  provided,  order  the  same  to  be  sold, 
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giving  credit  on  such  sale  until  such  debt  or  demand  shall  become  due.  [Act 
March  16,  1848;  2  Leg.  p.  88;  P.  D.  6098.] 

Abt.  4512.  Purchafier  shall  give  bond,  etc.  In  the  case  of  a  sale,  as 
provided  for  in  the  preceding  article,  the  purchaser  of  the  property  shall  exe- 
cute his  bond,  with  two  or  more  good  and  sufficient  sureties,  to  be  approved  bj 
the  officer  making  the  sale,  and  jpayable  to  such  officer,  in  a  sum  not  less  than 
double  the  amount  of  the  purchase  money,  conditioned  that  such  purchaser 
shall  pay  such  purchase  money  at  the  expiration  of  the  time  given.  [Act 
March  16, 1848;  2  Leg.  p.  88;  F.  D.  5098.] 

Abt.  4518.  Bond  shall  be  returned  and  judgment,  etc.,  thereon^ 
when.  The  bond  provided  for  in  the  preceding  article  shall  be  returned  by 
the  officer  taking  the  same  to  the  clerk  or  justice  of  the  peace  from  whose 
court  the  order  of  sale  issued,  with  such  order,  and  shall  be  filed  among  the 
papers  in  the  cause,  and  in  case  the  purchaser  does  not  pay  the  purchase 
money  at  the  expiration  of  the  time  given,  judgment  shall  be  rendered  against 
all  the  obligors  in  such  bond  for  the  amount  of  such  purchase  money,  interest 
thereon,  and  dU  costs  incurred  in  the  enforcement  and  colledtion  of  the  same, 
and  execution  shall  issue  thereon  in  the  name  of  the  plaintiff  in  the  suit,  as  in 
other  cases,  and  the  money  when  collected  shall  be  paid  to  the  clerk  or  jus- 
tice of  the  peace  to  abide  the  final  decision  of  the  cause.  [Act  March  15, 1848; 
2Leg.  p.  88;  P.  D.  5098.] 

INDEX. 


AFFIDAVIT,  requisites  of,  4490. 
BOND  for  writ  of  sequestration,  4idd. 
replevy  may  be  ffiven  by  defendant,  4498. 
reqmsites  of,  for  personal  property,  4499. 
real  t*state,  4500. 
retom  of,  4501. 
judgment  on,  4501. 
may  be  discharged  by  return  of  property, 
4602. 
where  property  has  been  injured^  4608. 
replevy  by  plamtin,  4605. 
returned,  when,  4506. 
judgment  on,  when  and  how  rendered, 
4506. 
where  property  is  subject  to  mortgage, 

DEFENDANT  not  acquired  to  account  for 
hire,  when,  4607. 
may  replevy,  when,  4498. 
bond  in  case  of  personal  property,  4499. 
in  case  of  real  estate,  4600. 
return  of,  4501. 
judgment  on,  4501. 
discharged,  how,  4502,  4608. 
HIRE,  judgment  not  rendered  for,  when,  4507. 
JUDGMENT  against  plaintiff,  how  rendered, 
4506. 
against  defendant,  how  rendered,  4601. 


JUDGBfBNT — continued. 

may  be  discharged  by  return  of  property, 

4502,4508. 
execution  on,  issued  when,  4504.. 
against  purchaser  at  sale,  how  rendered, 
4618. 
OFFICER,  duty  of,  while  holding  property, 
4495. 
compensation  of,  4496. 
expending  money,  may  retain  property,  eta, 
4497. 
PERSONAL  PROPERTY,  bond  in  case  of  re- 
plevy of,  4499. 
PETITION  must  be  filed,  4491. 
PLAINTIFF  may  replevy,  when,  4505. 

bond  of,  and  proceedings  thereon,  4506. 
SALE  of  property,  ordered  wboi,  4508,  451L 
order  of,  4509. 

return  of,  4610. 
terms  of  sale,  when  debt  not  due,  4611. 
bond  shall  be  given  by  purchaser,  4512. 
shall  be  returned  and  judgment  on,  how 
entered,  4518. 
WRIT,  by  whom  and  for  what  causes  issued, 
4489. 
bond  for,  4492. 

may  issue  when  claim  is  not  doe,  4498. 
requisites  of,  4494. 
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TITLE  91- SHERIFFS  AND  CONSTABLES. 


Ch.  t.    Of  sheriffs. 
2.    <X  oonotables. 


CH.1.— OF  SHERIFFS. 


l  slbonon  and  qualifioation. 
Art. 

4514.    Their  election  and  term  of  office. 
4615.    Vacancies,  how  filled. 

4516.  Oath  and  lx>nd. 

4517.  May  act  without  a  oommission. 

4518.  Neeleot  to  qualify  in  twenty  daT& 

4519.  Fauure  to  give   new  bond  wnen  re- 

quired. 

n.  POWERS,  DUnBS  AND  LIABUJTIBS. 

4580.    May  appoint  deputies. 

4521.  Responsible  for  their  acts. 

4522.  May  employ  guards. 

4628.    Shall  reoeiye  prisoners  from  constables, 
eta 


Art. 

4524.  To  attend  upon  the  courts. 

4525.  Shall  execute  all  legal  process. 

4525a.  Parties  to    indemnity  bonds  may  be 
made  parties  to  suit  ajs^ainst  sheiifFs. 

4526.  ^lall  execute  all  legislative  process. 

4527.  And  discharge  all  other  legal  duties. 
4527a,  ^  1.  Shall  forward  list  of  fugitives  to 

adjutant-general. 
§2.  Adjutant-general  to  furnish 

§8.  Penalty  for  failure  to  forward  lists. 

4528.  Shall  indorse  all  process. 

4529.  May  summon  poaae  eomitatua, 
4580.    Unfinished  business. 


I.    BLEOnON  AND  QUALIFIOATIOH. 

Art.  4514.  Election  and  term  of  ofELce.  There  shall  be  elected  by  the 
qualified  voters  of  each  county  one  sheriff,  who  shall  hold  his  oflSce  for  two 
years,  and  until  his  successor  shall  be  elected  and  qualified.  [Const.  Art.  5, 
I  23;  Act  May  12, 1846;  1  Leg.  p.  265;  P.  D.  5108.J 

Abt.  4515.  Vacancies,  how  filled.*  Should  a  vacancy  occur  in  the  of- 
fice of  sheriff,  the  commissioners'  court  of  the  county  shall  fill  such  vacancy 
by  appointment;  and  the  person  appointed,  after  qualifying  in  the  manner 
prescribed  by  law  for  persons  elected  to  said  office,  shall  discharge  the  duties 
of  sheriff  for  the  unexpired  term  and  until  the  election  and  qualification  of 
his  successor.    [Act  May  12,  1846;  1  Leg.  p.  265.] 

Abt.  4516.  Oath  and  bond.  Every  person  elected  to  the  office  of 
sheriff  shall,  before  entering,  upon  the  duties  of  his  office,  give  a  bond  with 
two  or  more  ^ood  and  sufficient  sureties,  to  be  approved  bv  the  commission- 
ers' court  of  his  county,  for  such  sum  as  may  be  directed  by  such  court,  not 


than  five  nor  more  than  thirty  thousand  dollars,  payable  to  the  governor 
and  bis  successors  in  office,  conditioned  that  he  will  account  for  and  pay  over 
to  the  persons  authorized  by  law  to  receive  the  same,  all  fines,  forfeitures  and 
penalties  that  he*  may  collect  for  the  use  of  the  state  or  any  county ;  and  that 
he  will  well  and  truly  execute  and  due  return  make  of  all  process  and  pre- 
cepts to  him  lawfully  directed,  and  pay  over  all  sums  of  money  collected  by 
him  by  virtue  of  any  such  process  or  precept  to  the  persons  to  whom  the  same 
are  due  or  their  lawful  attorney;  and  that  he  will  faithfully  perform  all  such 
duties  as  may  be  required  of  him  by  law;  and  shall  also  take  and  sul^cribe 
the  oath  of  office  prescribed  by  the  constitution,  which  shall  be  indorsed  on 
said  bond,  together  with  the  certificate  of  the  officer  admmistering  the  same; 
which  bond  and  oath  shall  be  recorded  in  the  office  of  the  clerk  of  the  county 
ooart  and  deposited  in  said  office.  Said  bond  shall  not  be  void  on  the  first 
reeovery,  but  may  bk  sued  on  from  time  to  time  in  the  name  of  any  person 
injured,  until  the  whole  amount  thereof  is  recovered.  [Act  May  12,  1846;  1 
Leg.  p.  265;  P.  D.  5109.] 

(1)  To  charge  the  sureties  on  a  sheriff's  bond,  the  act  complained  of  must  not  only  be  such 
as  might  be  rightfully  done  by  the  sheriff  as  such,  but  which  was  actuaUy  done  by  him  as 
(84— Tex.  Stat.,  VoL  IL)  529 
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sheriff  under  a  c!aim  of  right  by  him  to  do  it  in  his  official  capacity.  Heidenheimer  v.  Brent. 
59  T.  588. 

(2)  To  render  the  sureties  of  a  sberifiP  responsible  for  money  received,  it  must  be  shown  tiiat 
it  came  into  his  hands  as  sheriff  by  virtue  of  some  process  or  lawful  authority,  and  that  he 
then  failed  to  pay  it  over.    Heidenheimer  v.  Brent,  59  T.  533. 

(8)  A  sheriff  is  responsible  in  damages  where  he  has  released,  on  an  insufficient  replevy  bond, 
propertv  seized  under  an  attachment.    Barclay  v.  Scott,  1  App.  C.  C.  §§110,  111. 

(4)  When  the  parties  to  a  suit  authorize  the  sheriff  to  sell  attached  property  without  refer- 
ence to  the  legal  proceedings  pending,  the  sureties  on  such  bond  ai*e  not  liable  for  the  funds 
arising  from  such  sale  and  appropriated  by  the  sheriff.    Brent  v.  Hohorst,  1  App.  C.  C.  §  848. 

Abt.  4517.  May  act  without  a  commission.  When  any  person  elected 
or  appointed  sheriff  in  accordance  with  the  preceding  article  shall  have  given 
bond  and  taken  the  oath  of  office,  he  may  enter  at  once  upon  the  discharge  of 
his  duties;  and  his  acts  shall  be  as  valid  in  law  before  receiving  his  commis- 
sion from  the  governor  as  afterward.  [Act  Dec.  20,  1836;  1  Cong.  p.  179; 
P.  D.  5102.] 

Abt.  4518.  Neglect  to  qualiQr  in  twenty  days.  Whenever  any  person 
elected  sheriff  shall  neglect,  refuse,  or  fail  from  any  cause  whatever,  to  give 
bond  and  take  the  oath  of  office  within  twenty  days  after  notice  of  his  elec- 
tion the  office  shall  be  deemed  vacant;  and  the  county  commissioners'  court 
shall  proceed  to  appoint  a  sheriff  to  till  such  vacancy,  who  shall  bold  his  office 
for  the  unexpired  term.  [Amendment  March  31,  June  30,  1885;  19  Leg. 
p.  89.] 

Art.  4519.  Failure  to  give  new  bond  when  required.  Whenever 
any  of  the  sureties  of  a  sheriff  shall  die,  remove  permanently  from  the  state, 
become  insolvent,  or  be  released  from  liability  in  accordance  with  law,  or 
whenever  the  commissioners'  court  shall  deem  the  sheriff's  bond  insufficient, 
said  court  shall  cite  said  sheriff  to  appear  at  a  time  to  be  named  in  such  cita- 
tion, not  less  than  ten  nor  more  than  thirty  days  after  issuing  such  citation, 
and  give  a  new  bond  with  good  and  sufficient  security;  and  if  such  sheriff 
shall  neglect  or  refuse  to  appear  and  give  such  bond  on  or  before  the  designated 
time,  he  shall  cease  to  exercise  the  function^  of  his  office  and  shall  be  removed 
from  office  by  the  judge  of  the  district  court  in  the  mode  prescribed  by  law 
for  the  removal  of  county  officers.  [Act  May  12,  1846;  1  l^g,  p.  265;  r.  D. 
5110.] 

n.   POWEBS,  DUTIES   AND  LIABILITIES. 

Art.  4520.  May  appoint  deputies.  Sheriffs  shall  have  power  by  writ- 
ing to  appoint  one  or  more  deputies  for  their  respective  counties,  to  continue 
in  office  auring  the  pleasure  of  the  sheriff,  who  shall  have  power  and  authority 
to  perform  all  the  acts  and  duties  required  of  their  principals;  and  every  per- 
son so  appointed  shall,  before  he  enters  upon  the  duties  of  his  office,  take  and 
subscribe  the  oath  of  office  prescribed  by  the  constitution,  which  shall  be  in- 
dorsed on  his  appointment,  together  with  the*certiiicate  of  the  officer  adminis- 
tering the  same;  and  such  appointment  and  oath  shall  be  recorded  in  the  office 
of  the  county  clerk  and  deposited  in  said  office.  [Act  May  12,  1^46;  1  Leg. 
p.  265;  P.  D.  5112.] 

Art.  4521.  Responsible  for  their  acts.  Sheriffs  shall  be  responsible 
for  the  official  acts  of  their  deputies,  and  they  shall  have  power  to  require 
from  their  deputies  bond  and  security ;  and  they  shall  have  the  same  remedies 
against  their  deputies  and  sureties  as  any  person  can  have  against  a  sheriff  and 
his  sureties.     [Act  May  12,  1846;  1  Leg.  p.  265;  P.  D.  51ia.J 

Art.  4522.  May  employ  guards.  Whenever  in  any  county  it  may  be- 
come necessary  to  employ  guards  for  the  safe-keeping  of  prisoners  ana  the 
security  of  jails,  the  sheriff  may,  with  the  approval  of  the  Commissioners' court, 
or  in  cases  of  emergency,  with  the  approval  of  the  county  judge,  employ  such 
number  of  guards  as  may  be  necessary,  and  his  account  therefor,  duly  item- 
ized and  sworn  to,  shall  be  allowed  by  said  commissioners'  court  and  paid  out 
of  the  county  treasury.     [Act  May  12,  1846;  1  Leg.  p.  265;  P.  D.  5113.] 
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Akt.  4523.  Shall  receive  prisoners  from  constables,  etc.  It  shall 
be  the  duty  of  sheriffs  to  receive  from  constables  and  other  officers  all  persons 
who  shall  be  apprehended  by  such  constables  or  other  officers  for  offenses 
against  the  state,  and  them  safely  keep,  subject  to  the  order  of  the  proper 
court.     [Act  Dec.  20,  1836;  1  Cong.  p.  179;  P.  D.  5104.] 

Abt.  4524.  To  attend  upon  courts.  Each  sheriff  shall  attend  upon  all 
•district,  county  and  commissioners'  courts  for  his  county;  and  in  counties 
where  the  supreme  court  and  court  of  appeals  shall  hold  their  sessions,  the 
sheriffs  of  such  counties  shall  attend  upon  such  court.  [Act  May  12,  1846;  1 
Lc^.  p.  265;  P.  D.  5116.] 

Abt.  4525.  Sliall  execute  all  legal  process.  Each  sheriff  shall  execute 
all  process  and  precepts  directed  to  him  by  legal  authority,  and  make  ;*etum 
•thereof  to  the  proper  court,  on  or  before  the  day  to  which  the  same  is  return- 
able; and  any  sheriff  who  shall  fail  so  to  do,  or*^who  shall  make  a  false  return 
on  any  process  or  precept  shall,  for  every  such  offense,  be  liable  to  be  fined  by 
the  court  to  which  such  process  is  returnable,  as  for  a  contempt,  not  exceeding 
one  hundred  dollars,  at  the  discretion  of  the  court;  which  fine  shall  ^o  to  the 
county  treasury,  and  such  sheriff  shall  also  be  liable  to  the  party  injured  for 
all  damages,  he  may  sustain.     [Act  May  12,  1846;  1  Leg.  p.  2Q5;  P.  D.  5115.] 

Arf.  4525a.  Parties  to  indemnity  bonds  may  be  made  parties  to 
suits  against  sheriff^,  etc.  Whenever  a  sheriff,  constable,  or  a  deputy  of 
either,  has  been  saed  for  damages  for  any  act  done  in  their  official  character, 
and  they  have  taken  indemnifying  bonds  for  such  acts  so  done  by  them,  upon 
which  said  acts  suits  for  damages  are  based,  the  said  sheriffs,  constables  or 
their  deputies  shall  have  the  right  to  make  the  parties,  principal  and  surety  on 
such  bond  of  indemnity,  parties  defendant  in  suit  for  dama^,  and  the  cause 
may  be  continued  for  the  purpose  of  obtaining  service  on  such  parties  so  made 
in  said  cause.    [Act  March  31,  June  30, 1885;  19  Leg.  p.  90.] 

(1)  A  deputy  sherifF  may  sue  in  his  own  name  on  a  promise  to  indemnify.  Heidenheimer  y. 
Jones,  1  App.  C.  C.  §  645. 

Art.  4526.  Shall  execute  all  legislative  process.  Sheriffs  are  required 
also  to  execute  all  subpoenas  and  other  process  issued  by  the  speaker  of  the 
house  of  representatives,  or  the  president  of  the  senate  or  chairman  of  a  com- 
mittee of  either  house  of  the  legislature,  to  them  directed,  under  like  pains  and 
penalties  as  are  incurred  by  failure  to  execute  process  issued  by  a  court,  and 
for  such  services  they  shall  receive  the  fees  prescribed  by  law  for  similar  serv- 
ices in  the  courts,  to  be  paid  on  the  certificate  of  the  authority  issuing  such 
process.     [Act  March  28, 1873;  13  Leg.  p.  19;  P.  D.  7102a.] 

Abt.  4527.  To  disf^harge  all  duties  imposed  by  law.  Sheriffs  shall 
also  do  and  perform  all  such  duties  as  may  be  imposed  upon  them  by  the 
Penal  Code  and  Code  of  Criminal  Procedure  or  other  laws. 

Am*.  4527a,  §  1.  Shall  forward  list  of  fugitives  to  adjutant-general. 
Hereafter  it  shall  be  the  duty  of  each  sheriff  in  this  state,  upon  the  close  of 
Any  regular  term  of  the  district  court  in  his  county,  or  within  thirty  days 
thereafter,  to  make  out  and  forward  by  mail  to  the  adjutant-general  of  this 
state  a  certified  list  of  all  persons  who,  after  indictment  for  a  felony,  have 
fled  from  said  county.  Such  lists  shall  contain  the  full  name  of  each  of  such 
ii:^itiveB,  with  a  description  giving  his  age,  height,  weight,  color,  and  occupa- 
tion, the  complexion  of  skin,  and  the  color  of  eyes  and  hair,  and  any  pecul- 
iarities in  person,  speech,  manner,  or  gait  that  may  serve  to  identify  such 
f agitive,  so  far  as  the  sheriff  may  be  able  to  give  them,  and  shall  state  the 
•offense  with  which  such  person  is  charged.  [Act  March  25,  July  4,  1887;  20 
Leg.  p-  44.] 

Am.  4527a,  §  2.  Adjutant-general  to  ftimish  blanks.  The  adjutant- 
general  shall  prescribe,  have  printed,  and  forward  to  the  sheriffs  of  the  sev- 
eral counties  the  necessary  blanks  upon  which  are  to  be  made  the  Ijsts  herein 
xeqoired. 
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Art.  4527a,  §  3.  Penalty  for  failing  to  forward  listB.  Any  sheriff  in 
this  state  failing  or  refusing  to  make  out  and  forward  said  certified  lists  within 
the  time  and  according  to  the  forms  herein  provided  for,  shall  be  deemed 
guilty  of  official  misconduct,  and  upon  conviction  shall  be  fined  not  less  than 
ten  nor  more  than  one  hundred  dollars. 

Art.  4528.  Shall  indorse  all  process.  Every  sheriff  and  deputy  sheriff 
shall  indorse  on  all  process  and  precepts  coming  to*  their  hands  the  day  ajid 
hour  on  which  they  received  them,  the  manner  in  which  they  executed  them, 
and  the  day  when  they  executed  them,  and  shall  sign  their  return  officially. 
[Act  May  12,  1846;  1  Leg.  p.  265;  P.  D.  5121.] 

Abt.  4529.  May  summon  posse  comitatos.  Whenever  a  sheriff  or 
any  of  his  deputies  shall  meet  with  resistance  in  the  execution  of  any  legal 
process,  they  shall  call  to  their  aid  the  power  of  the  county,  and  any  person 
who  shall  neglect  or  refuse  to  aid  and  assist  any  sheriff  or  deputy  in  the  exe- 
cution of  any  leffal  process  when  summoned  so  to  do  shall  be  deemed  guilty 
of  a  contempt  oi  court,  and  shall  be  fined  in  a  sum  not  exceeding  ten  dollars, 
to  h&  recovered  on  motion  of  such  sheriff  or  his  deputy  and  proof  of  such 
neglect  or  refusal  before  the  court  from  which  such  process  issued,  three  days' 
notice  of  such  motion  bein^  ^ven  to  the  party  accused;  and -in  addition 
thereto  may  be  punished  crimmally  as  prescribed  in  the  Penal  Code.  [Act 
May  12,  1846;  1  Leg.  p.  265;  P.  D.  6117.] 

Abt.  4530.  Unflnlshed  business.  When  any  sheriff  shall,  from  anv 
cause,  vacate  his  office,  all  unfinished  business  whatsoever  in  his  hands  shall 
be  transferred  to  his  successor,  and  be  completed  by  him  in  the  same  manner 
as  if  commenced  by  himself.    [Act  May  12, 1846;  1  Leg.  p.  265;  P.  D.  6122.1 
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4531-4536. 


CH.  2.— OF  CONSTABLES. 


L  XLECnON,  QUALIFICATION,  BTa 

Art. 

4531.    Election  and  term  of  office. 
4581a.  Appointed,  how,  in  unorganized  coun- 
ties. 

4583.  Yacanoies,  how  filled. 
4588.    Bond  and  oath. 

4584.  Biaj  act  without  commission. 

4585.  N^lect  to  qualify. 
4536.    Failure  to  give  new  bond. 


Art. 
4587. 
4538. 
4589. 
4540. 
4541. 
4542. 


n.  POWERS,  DUTIES  AND  LIABILITIBS. 


Duties  in  general. 
May  summon  posse  comitatus. 
Failure  to  execute  or  return  prooess. 
Failure  to  pay  over  collections. 
May  execute  process,  where. 
Unfinished  business. 


I.   ELECTION,  QUALIFICATION,  ETC. 

Art.  4531.  Election  and  term  of  ofELoe.  There  shall  be  elected  at  each 
^neral  election,  by  the  qualified  voters  of  each  justice's  precinct,  a  constable 
K)r  such  precinct,  who  shall  hold  his  office  for  the  term  of  two  years  and  until 
his  successor  is  elected  and  qualified,  provided,  that  where  in  any  such  justice's 
precinct  there  may  be  a  city  of  eight  thousand  or  more  inhabitants,  such  con- 
stable may  appoint  no  more  than  two  deputies,  who  shall  qualify  as  required 
of  deputy  sheriflfs.  [Const.  Art.  6,  §  18;  Amendment  Feb.  20,  June  30,  1885; 
19  Leg.  p.  17.] 

Art.  4531a.  Appointed  in  unorganized  counties,  how.  The  commis- 
sioners' courts  of  the  several  counties,  to  which  unorganized  counties  are  at- 
tached for  judicial  purposes,  shall  have  power  to  appoint  a  constable  for  each 
of  the  unorganized  counties  attached  to  said  counties  for  judicial  purposes,  in 
accordance  with  the  provisions  of  the  law  now  in  force  authorizing  such  ap- 
pointments in  organized  counties.     [Act  April  11,  1879;  16  Leg.  p.  89.] 

Abt.  4532.  Vacancies,  how  filled.  Vacancies  in  the  office  of  constable 
shall  be  filled  by  the  commissioners'  court  until  the  next  succeeding  general 
election. 

Abt.  4533.  Bond  and  oath.  Every  person  who  may  be  elected  to  the 
office  of  constable  shall,  before  entering  upon  the  duties  of  the  office,  give  a 
bond  with  two  or  more  good  and  sufficient  sureties,  to  be  approved  by  the 
commissioners'  court  of  his  county,  for  such  sum  as  may  be  directed  by  said 
<50urt,  not  less  than  five  nor  more  than  fifteen  hundred  dollars,  payable  to  the 
governor  and  his  successors  in  office,  conditioned  for  the  faithful  performance 
of  all  the  duties  required  of  him  by  law;  and  shall  also  take  and  subscribe  the 
oath  of  office  prescribed  b^^  the  constitution,  which  shall  be  indorsed  on  said 
bond,  together  with  the  certificate  of  the  officer  administering  the  same;  which 
bond  ana  oath  shall  be  recorded  in  the  office  of  the  clerk  of  the  county  court, 
and  deposited  in  said  office;  said  bond  shall  not  be  void  on  the  first  recovery, 
but  may  be  sued  on  from  time  to  time  in  the  name  of  the  party  injured,  until 
the  whole  amount  thereof  is  recovered.  [Act  May  12,  1846;  1  Leg.  p.  251; 
P.  D.  981.] 

Art.  4534.  May  act  without  commission.  Whenever  any  person  is 
elected  or  appomted  to  the  office  of  constable,  and  has  given  bond  and  taken 
the  oath  prescribed  in  the  preceding  article,  he  may  enter  at  once  upon  the 
duties  of  the  office,  and  his  acts  shall  be  as  valid  in  law  as  if  he  had  been  duly 
oommissioned. 

Abt.  4535.  Neglect  to  qualify.  Whenever  any  person  elected  constable 
shall  neglect  or  refuse  to  give  bond  and  take  the  oath  of  office,  as  required  in 
the  preceding  articles,  within  twenty  days  after  notice  of  his  election,  the 
oflSce  shall  be  deemed  vacant,  and  the  commissioners'  court  of  the  county 
8ball  fill  the  same,  as  in  other  cases  of  vacancy.  [Act  Ms^y  12,  1846;  1  Leg. 
p.  251;  P.  D.  983. J 

Abt.  4536.  Failure  to  give  new  bond.  Whenever  any  of  the  sureties 
of  a  constable  shalldie,  remove  permanently  from  the  state,  or  become  insolv* 
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ent,  or  are  released  from  liability  in  accordance  with  law,  or  whenever  the 
commissioners'  court  shall  deem  the  bond  of  any  constable  to  be  insufficient, 
said  court  shall  cite  said  constable  to  appear  at  a  time  to  be  named  in  snch 
citation,  not  less  than  ten  nor  more  than  thirty  days  after  issuing  such  cita- 
tion, and  fi^ive  a  new  bond,  with  good  and  sufficient  security;  and  if  such  con- 
stable shall  neglect  or  refuse  to  appear  and  give  such  bond  at  the  designated 
time,  he  shall  cease  to  exercise  the  functions  or  his  office,  and  shall  be  removed 
from  office  by  the  judge  of  the  district  court,  in  the  mode  prescribed  bv  law 
for  the  removal  of  county  officers.  [Act  May  12,  1846;  1  Leg.  p.  251;  P.  D. 
982.] 

n.   POWBB8,  DUTIES   AND  LIABILITIB8. 

Abt.  4537.  Duties  in  general.  Each  constable  shall  execute  and  return 
according  to  law  all  process,  warrants  and  precepts  to  him  directed  and  deliv- 
ered by  any  lawful  officer,  and"  shall  attend  upon  all  justices'  courts  held  in  his 
Erecinct,  and  shall  perform  all  such  other  duties  as  may  be  required  of  him 
y  law.    [Act  May  12,  1846;  1  Leg.  p.  251;  P.  D.  982.] 

Abt.  4588.  May  siinunon  posse  comitatos.  When  any  constable 
shall  meet  with  resistance  in  the  execution  of  any  lawful  process,  or  in  tbe 
arrest  of  offenders,  he  may  call  tb  his  aid  anv  citizen  of  the  county  who  may 
be  convenient;  and  any  person  who  shall  fail  or  refuse  to  obey  sucli  call,  may 
be  fined  as  for  a  contempt  by  any  justice  of  the  peace,  in  a  sum  not  exceeding 
ten  dollars  on  motion  of  such  constable,  three  days'  notice  thereof  having 
been  given  to  the  party  accused,  and  may  also  be  punished  criminally  as  pre- 
scribed in  the  Penal  Code.     [Act  May  12, 1846;  1  Leg.  p.  251;  P.  D.  986.] 

Abt.  4589.  Failure  to  execute  or  return  process.  If  any  constable 
shall  fail  or  refuse  to  execute  and  return,  according  to  law,  any  process,  war- 
rant, or  precept  to  him  lawfully  directed  and  delivered,  he  shall  be  fined  for 
a  contempt,  on  motion  of  the  party  injured,  before  the  court  from  which  such 
process,  warrant  or  precept  issued,  in  any  sum  not  less  than  ten  dollars,  nor 
more  than  one  hundred,  with  costs,  which  fine  shall  be  for  the  benefit  of  the 
party  injured ;  and  said  constable  shall  have  ten  days'  notice  of  such  motion. 
[Act  May  12,  1846;  1  Leg.  p.  251;  P.  D.  990.] 

Abt.  4540.  Failure  to  pay  over  collections.  If  any  constable  shall 
receive  from  any  person  any  bonds,  bills,  notes  or  accounts  for  collection,  and 
shall  give  his  receipt  therefor,  in  his  official  capacity,  and  shall  fail  to  pay  to 
such  person,  on  demand,  any  amount  he  may  have  collected  on  the  same,  such 
constable  and  his  sureties  shall  be  responsible  on  his  official  bond  for  all  such 
amounts  as  he  may  have  collected  on  such  bonds,  bills,  notes  or  accounts  not 
paid  over.     [Act  May  12,  1846;  1  Leg.  p.  251;  P.  D.  991.] 

Abt.  4541.  May  execute  process,  where.  Every  constable  may  exe- 
cute any  process,  civil  or  criminal,  throughout  his  county  and  elsewhere,  as 
may  be  provided  for  in  the  Code  of  Criminal  Procedure  or  other  law.  [Act 
May  12, 1846;  1  Leg.  p.  251;  P.  D.  993.] 

Abt.  4542.  Unflnished  business.  Whenever  any  constable  shall  vacate 
his  office  all  unfinished  business  remaining  in  his  hands  shall  be  transferred  to 
his  successor,  and  be  completed  by  him  in  the  same  manner  as  if  commenced 
by  himsell    [Act  May  12, 1846;  *1  Leg.  p.  251 ;  P.  D.  992.J 
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INDEX. 


BOND  of  9beriff,  4516. 

of  ooDBtable,  4688. 
€X)IiLBCnONS,  oonstable  and  saretieB  liable 

for  failure  to  pay  over,  4640. 
CONSTABLE,  ejection  and  qualifloation  of, 
4681. 

maj  appoint  deputies,  when,  4681. 

appointed  in  unorganized  counties,  4681a. 

▼acancies  in  offioe,  how  filled,  4682. 

bond  and  oath  of,  4688. 

maj  act  without  oonunission,  4684. 

neAectt  to  oualif y,  effect  of.  4686. 

failure  to  give  new  bond,  4688. 

duties  of,  4587. 

may  sununon  jxmss  comitaiuMf  4688. 

ftiimre  to  execute  or  return  process,  penalty. 
4689. 

failure  to  pay  over  collections,  4640. 

may  execute  process,  4641. 

unfinished  business,  how  disposed  of,  454S. 
DEPUTIES  may  be  appointed  by  sheriff,  4620. 

atoo  by  constable,  when,  4681. 
OATH  of  sheriff.  4516. 

of  constable,  4688. 
PROCESS  shall  be  executed  by  sheriff,  4626, 
4626. 

bj  constat^  4687,  4641. 

penalty  for  failure  to  execute,  4688. 


SHERIFF,  election  and  term  of  office,  4614. 
vacancies,  how  filled,  4515. 
oath  and  bond,  4516. 
may  act  without  conmiission.  4517. 
neelect  to  (qualify,  effect  of,  4518. . 
failure  to  pve  bond  when  required,  4519. 
may  appoint  deputies,  4520. 

responsible  for  their  acts,  4521. 
may  employ  guards,  4522. 
shall  receive  prisoners  from  constables,  4628. 
shall  attend  upon  courts,  4524. 
shall  execute  all  legal  process,  4626. 

all  legislative  process,  462!6. 
shall  discharge  other  duties^  4627. 
shall  forwara  list  of  fugitives  toadjutant- 
g[eneral,  4627a.  §  1. 

adiutant-generai  to  furnish  blankB,  4627a, 
§2. 

penalty  for  failure  to  forward  list,  4627a, 
§8. 
shall  indorse  all  process,  4528. 
shall  summon  fosae  eomitatuiy  4628. 
tmflnished  busmess  of,  how  disposed   of, 

4580. 
VACANCIES  in  office  of  sheriff,  how  filled, 

4515. 
in  office  of  coostaUe,  how  filled,  4682. 
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TITLE  92- STATISTICS  AND  HISTORY. 


Abt. 

4548.    Statistics,  duty  of   commissioDer   of, 
etc.,  in  relation  to. 

4544.  Commissioner  may  cause  officers,  etc., 

to  famish,  etc. 

4545.  Statistics,  etc.,  to  be  embodied  and  re- 

ported, etc. 

4546.  Commissioner  shall  solicit  and  distrib- 

ute seeds,  etc.,  from  department  of 
agriculture  of  the  United  States. 

4547.  Shall  report  to  department  of  agricult- 

ure. 

4548.  History;  duties  of  commissioner  rela- 

tive to. 
4540.    Information  shall  be  reyised,  etc.,  and 
recorded,  etc. 


Abt. 
4550. 

4551. 


4552. 
4558. 
4554. 

4555. 


Names  of  persons  furnishing  informa- 
tion, etc.,  shall  be  e^itered  in  a  book. 

Commissioner  shall  demand  and  receive 
of  departments  and  officers  historical 
books,  papers,  etc. 

In  case  of  disagreement  as  to  books, 
etc,  attorney-general  shall  decide. 

Relics,  mementoes,  etc.,  shall  be  pre- 
served. 

Commissioner  shall  corre^xmd  wiUi 
statistical,  historical  and  agricoltnral 
societies,  etc. 

Shall  .endeavor  to  procure  aicfaives 
from  Mexico,  etc. 


Abt.  4543.  Duty  of  commissioner  of.  It  shall  be  the  doty  of  the 
commissioner  of  insurance,  statistics  and  history^  to  obtain  from  every  avail- 
able source  all  reliable  information  and  statistics  relating  to  the  population, 
wealth  and  general  resources  of  the  state,  and  particularly  in  regard  to  api- 
culture, stock  raising,  manufactures,  mining  and  other  industries;  also  relating 
to  commerce,  exports  and  imports;  also  relating  to  internal  improvements  of 
all  kinds,  public  and  private,  and  such  other  objects  as  may  be  of  general  in- 
terest or  benefit  to  the  state.  [Act  Aug.  21, 1876;  15  Leg.  p.  224.  This  officer 
is  now  styled  commissioner  of  agriculture,  insurance,  statistics  and  history. 
Ante^  Art.  8a.J 

Abt.  4544.  Cause  ofELcers,  etc.,  to  furnish,  etc.  To  enable  the  com- 
missioner to  obtain  such  information  and  statistics  he  is  authorized  to  call  on 
all  state  and  county  officers  for  such  data,  statistics  and  information  as  thej 
may  be  able  from  their  official  position  to  afford ;  and  it  is  hereby  made  the 
duty  of  such  officers  to  fill  up  such  blank  forms  as  the  cominissioner  may  fur- 
nish to  them,  as  far  as  it  is  possible  for  them  to  do  so,  and  to  return  the  same 
to  the  department  of  insurance,  statistics  and  history  within  a  reasonable  time. 
[Act  Aug.  21,  1876;  15  Leg.  p.  224.] 

Abi.  4545.  Statistics,  etc.,  shiQl  be  reported,  etc.  The  commissioner 
shall  embody  all  such  reliable  information  and  statistics  as  he  may  be  able  to 
obtain,  in  tabulated  or  other  convenient  form,  and  report  the  same  to  the  gov- 
ernor, annually,  who  shall  cause  the  same  to  be  print^  and  distributed  in  such 
numbers  as  he  and  the  commissioner  may  determine.  [Act  Aug.  21, 1876;  15 
Leg.  p.  224.] 

Abt.  4546.  Shall  solicit  and  distribute  seeds,  etc.,  from  the  United 
States.  The  commissioner  shall  also  keep  in  constant  communication  with 
the  department  of  agriculture  of  the  United  States,  and  shall  ask  and  solicit 
from  tne  chief  officer  thereof  a  due  proportion  of  the  seeds  and  plants  annually 
distributed  from  said  department,  and  when  received  the  commissioner  shall 
distribute  the  same  among  the  most  experienced,  skillful  and  scientific  farmers 
in  different  portions  of  the  state,  who  will  promptly  and  carefully  report  to 
the  commissioner  the  results  of  their  practical  experience  with  said  seeds  and 
plants.     [Act  Aug.  21,  1876;  15  Leg.  p.  224.] 

Abt.  4547.  Shall  report  to  department  of  agriculture,  etc.  When- 
ever the  chief  officer  of  the  department  of  agriculture  of  the  United  States 
shall  so  reouest,  the  commissioner  shall  transmit  to  said  department  a  report 
of  the  results  of  such  agricultural  experiu^ents  and  such  other  information  con- 
cerning agriculture  in  this  state  as  may  be  accessible.  [Act  Aug.  21, 1876;  15 
Leg,  p.  224.] 

Abt.  4548.  History;  duties  of  cominissioner  relative  to.  It  shall  be 
the  duty  of  the  commissioner  to  correspond  with  persons  well  informed  in  the 
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history  of  Texas,  and  to  solicit  and  invite,  by  printed  circular  or  otherwise,  any 
reliable  information,  in  the  form  of  narrative  or  otherwise,  respecting  the  in- 
cidents of  the  early  history  and  settlement  of  the  different  portions  of  the  state 
of  Texas,  for  future  use  of  the  historian.     [Act  Aug.  21,  1876;  15  Leg.  p.  224.] 

Abt.  4549.  Information  shall  be  recorded,  etc.  The  commissioner 
shall  revise  and  digest  such  information  in  proper  form,  as  near  as  practicable 
in  chronological  order,  and  shall  record  said  revised  and  digested  information 
in  a  properly  bound  book,  and  carefully  index  the  same,  and  shall  carefully 
number  and  file  the  original  documents  in  his  office.  [Act  Aug.  21,  1876 ;  15 
Leg.  p.  224.] 

Abt.  4550.  Names  of  persons  famishing  Information,  etc.,  shall  be 
recorded.  The  commissioner  shall  also  keep  a  book  in  which  he  shall  enter 
the  names  of  persons  furnishing  information  of  incidents  of  early  history,  with 
a  condensed  statement  of  each  narrative  or  communication.  [Act  Aug.  21, 
1876;  15  Leg.  p.  224.] 

Abt.  4551.  Commissioner  shall  receive  of  departments  historical 
books,  papers,  etc.  The  commissioner  shall  demand  and  receive  from  the 
secretary  of  state,  the  comptroller  of  public  accounts,  the  commissioner  of  the 
general  land  office,  and  from  such  otner  departments  or  officers  as  may  have 
them  in  charge,  all  books,  maps,  papers,  documents,  memoranda  and  data,  not 
connected  with  or  necessary  to  the  current  duties  of  said  departments  or  offi- 
cers, as  relates  to  the  history  of  Texas,  as  a  province,  colony,  republic  or  state, 
and  carefully  classifj^  catalogue,  number  and  preserve  the  same.  [Act  Aug. 
21,  1876;  15  Leg.  p.  224.] 

Abt.  4552.  In  case  of  disagreement,  attorney-general  shall  decide. 
Should  the  officer  having  the  custody  of  any  of  the  books,  maps,  papers,  docu- 
ments, memoranda  or  data  named  in  the  preceding  article,  and  the  commis- 
sioner not  agree  in  regard  to  the  ])ossession  and  custody  thereof,  it  shall  be  the 
duty  of  the  attorney-general  to  examine,  or  cause  to  be  examined  by  some 
competent  person,  the  books,  maps,  papers,  documents,  memoranda  or  data  in 
regard  to  which  any  such  disagreement  may  exist,  and  to  adjudge  the  custody 
thereof  in  accordance  with  the  intent  of  the  preceding  article. 

Akf.  4553.  Relics,  mementoes,  etc.,  sliall  be  preserved.  The  com- 
missioner shall  also  receive  and  preserve  all  historical  relics,  mementoes,  an- 
tiquities and  works  of  art  connected  with  and  relating  to  the  history  of  Texas 
which  may  be  presented  to  the  state  or  otherwise  come  into  his  possession. 
[Act  Aug.  21,  1876;  15  Leg.  p.  224.] 

Art.  4554.  Commissioner  shall  correspond  with  statistical,  etc., 
societies.  The  commissioner  shall  also  correspond  with  statistical,  historical 
and  agricultural  societies  beyond  the  state,  and  the  departments  of  other 
states,  with  the  view  of  exchanging  documents  and  data  relating  to  the 
various  interests  sought  to-be  fostered  and  advanced  by  the  provisions  of  this 
title.     [Act  Aug.  21,  1876;  15  Leg.  p.  224.] 

Ast.  4555.  Shall  endeavor  to  procure  archives  from  Mexico,  etc. 
The  commissioner  shall  endeavor  to  procure  from  Mexico  the  original  archives 
which  have  been  removed  from  Texas  and  relate  to  the  history  and  settlement 
thereof ;  and  in  case  he  cannot  procure  the  originals  he  shall  endeavor  to  secure 
authenticated  copies  thereof;  also,  any  and  afl  papers  in  Mexico  or  elsewhere 
relating  to  the  early  history  of  Texas.     [Act  Aug.  21,  1876;  15  Leg.  p.  224.] 
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4556-45560. 


TITLE  93- STOCK  LAWS. 


Gh. 

1.  Of  marks  and  brands, 
la.  DoBtmotion  of  wolves. 

2.  Of  the  sale,  slaughter  and  shipment  of 


&    Of^strays. 


Ch. 
4. 


Of  the  mode  for  preventing  certain  sni- 
nutls  from  runmng  at  laige  in  oountus 
and  subdivisions. 

B^ulations  for  the  protectkm  of  stodc- 
raisers  in  certain  looalitiee. 


Ca  1.— OF  MARKS  AND  BRANDS. 


Abt. 
4666. 

4606a, 


Owners  of  stock  to  have   mark  ana 

brand. 
8 1.  County  brand  established. 
I  d.  County  brands  described. 
S  8.  May  be  plaOed  on  horses  and  cattle, 

how. 
§4  On  removal   to  another  county, 

may  be  counter-branded. 
8  8.  Proceiedings  to  estray. 


4556a,  g  6.  Penalty  where  deiic  fails  to 
notice. 
87.  list  of  county  brands  posted. 
4567.    Brands  of  minors. 

4558.  When  stock  to  be  branded. 

4559.  Disputes,  how  settled. 

4560.  Marks  and  brands  to  be  recorded. 

4561.  Unrecorded  brands  no  evidence. 


Abt.  4556.  Owners  of  stock  to  have  mark  and  brand.  Every  per- 
son who  has  cattle,  hogs,  sheep  or  goats,  shall  have  an  ear-mark  and  brand 
differing  from  the  ear-mark  and  brand  of  his  neighbors,  which  ear-mark  and 
brand  snail  be  recorded  bv  the  clerk  of  the  county  court  where  such  cattle, 
hogs,  sheep  or  goats  shall  be;  and  no  person  shall  use  more  than  one  brand,, 
but  may  record  his  brand  in  as  manv  counties  as  he  mav  think  necessary. 
[Act  Mirch  20, 1848;  2  Leg.  p.  156;  P".  D.  4655.] 

Abt.  4556a.  §  1.  Ck)iint7  brand  established.  The  several  counties  in 
this  state  shafl  have  a  brand  for  horses  and  cattle,  said  brand  to  be  known 
and  designated  as  the  <<  County  Brand."  [Act  April  11,  July  13, 1883;  IS 
Leg.  p.  76.] 

Abt.  4556a,  §  2.  Ck)lint7  brands  described.  The  county  brand  of  each 
county  in  this  state  shall  be  as  follows: 


Anderson A. 

Andrews A. 

Angelina A. 

Aransas. A. 

Archer A. 

Armstrong A. 

Atascosa A. 

Austin A. 

Bandera B. 

-  Bastrop B. 

Bailey B. 

Baylor .B. 

Bee. B. 

BeU B. 

Bexar B. 

Blanco B. 

Borden B. 

Bosque 

Bowie B. 

Brazoria B. 

Brazos B. 


A. 
N. 
L. 
R. 
H. 
M. 
T. 
U. 
A. 
S. 
I. 
R 
E. 
L. 
X. 
N. 
D. 
B. 
0. 
B. 
Z. 


Briscoe B.  H. 

Brown B.  W. 

Burleson B.  U. 

ijumet •.••••*• jj,  1* 

Caldwell C.  A 

Calhoun /..C.  K 

Callahan C.  L 

Cameron C.  M. 

oamp  ..•.•••..••••••••, O.  X » 

Carson C.  R 

Cass C.  S. 

v^ascro ..•••..•■.•...••••«..,. v/.  JL» 

Chambers C.  B. 

Cherokee C.  K 

Childress C.  D. 

Clay C.  Y. 

Cochran C.  C. 

Coleman C.  E. 

Collins C.  L 

Collingsworth C.  W. 

Colorado C.  N. 
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Comal C. 

Comanche C. 

Concho C. 

Cooke C. 

Coryell C. 

Cottle C. 

Crockett C. 

Crosby C. 

Dallas D. 

Dallam D. 

Dawson D. 

Deaf  Smith D. 

Delta D. 

Denton D. 

DeWitt D. 

Dickens D. 

Dimmitt D. 

Donley D. 

Dnval D. 

Eastland E. 

Edwards E. 

Ellis E. 

El  Paso E. 

Encinal E. 

Erath E. 

Falls F. 

Fannin F. 

Fayette F, 

Fisher F. 

Floyd F. 

Fort  Bend F. 

Franklin  .••.. F. 

Freestone F. 

Frio F. 

Ckdveston G. 

Gkiines O. 

Garza G. 

Gillespie G. 

Goliad G. 

Gonzales G. 

Gray , G. 

Grayson G. 

Greer. 

Gregg. G. 

Grimes - G. 

Guadalupe G. 

Hale. 

Hamilton H. 

Hansford H. 

Hardeman « H. 

Hardin H. 

Harrison H. 

Hartley H. 

HaskeU H. 

Hays H. 

Hemphill H. 


O. 

J. 

V. 

U. 

X. 

2. 

8. 

4. 

A. 

L. 

N. 

S. 

T. 

O. 

E. 

I. 

M. 

N. 

D. 

A. 

D. 

L. 

P. 

N. 

E. 

A. 

N. 

E. 

L 

L. 

B. 

K. 

R. 

O. 

A. 

I. 

R. 

L. 

D. 

O. 

Y. 

N. 

G. 

G. 

M. 

E. 

H. 

A. 

I. 

F. 

N. 

D. 

8. 

X. 

T. 

6. 

Y. 

M. 


fi39 


Henderson H.  E. 

Hidalgo H.  G. 

Hill. H.  L. 

Hockloy H.  K. 

Hopkins H.  P, 

Howard H.  R. 

Houston  ••• •••• H.    4, 

Hutchinson. H.  H* 

Jack J.- 
Jackson  J.   A. 

Jasper J.    P- 

Jefferson J.    E^ 

Johnson J.   H. 

Jones .J.    O^ 

Karnes E. 

Kaufman • K.  A.. 

Kendall : K.  E. 

Kent K.  T. 

Kerr K  R. 

Kimble K.    I. 

King K.  N. 

Kinney K.  O^ 

Knox K.  X. 

Lamar L.   A. 

Lamb L.  M*. 

Lampasas L.   P. 

La  Salle L.    S. 

Lavaca L.    0, 

Lee E.    K 

Leon L.    4^ 

Liberty L.    L 

Limestone L.    T^ 

Lipscomb L.    B^ 

LiveOak L.   O. 

Llano L.. 

Lubbock L.  K. 

Lvnn L,  N^ 

Madison M.    1, 

Marion M.   2^ 

Martin M.   4. 

jxiason ••....•.«•••«•••.•••«•. JiL.  m .- 

Matagorda M.  R. 

Maverick M.  K. 

McCulloch M.  a 

McLennan M.  L. 

McMuUen M, 

Medina M.  A. 

Menard  . . .  v M.  D. 

Milam  ••••• .• ••.  M.    1» 

Mitchell M.  H. 

Montague M.  E. 

Montgomery M.  M^ 

jiioore*  ..•.••«..•••.••••...•  «JiL.  \j» 

Morris M.  S^ 

Motley M.  T. 

Nacogdoches N.  S^ 
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Navarro K.  A. 

Newton N. 

Nolan V N".  O. 

Nueces N.  E. 

Ochiltree O.  H. 

Oldham O.   O. 

Orange O. 

Palo  Pinto P.   P. 

Panola P.  A. 

Parmer P.  R. 

Parker P.  K. 

Pecos P. 

Polk P.  K. 

Potter P.  O. 

Presidio P.   E. 

Raines , . . .       R. 

Randall R.  A. 

Red  River R.  R. 

Refugio R.  E. 

Roberto ; R.    S. 

Robertson R.   O. 

JRockwall R.   L. 

Runnells R.  N. 

Rusk R.  K 

Sabine S.    B. 

San  Augustine S.    A. 

San  Jacinto S.     J. 

San  Patricio S.    P. 

San  Saba S.    S. 

Scurry S. 

Shackelford S.   D. 

Shelby S.   H. 

Sherman S.    N. 

Smith S.    T. 

Abt.  ^566aj  §  8.  May  be  placed  on  horses  and  cattle.  The  owners 
of  all  horses  and  cattle,  in  addition  to  their  private  brand,  may  place  said 
<K)unty  brand  on  all  horses  and  cattle  owned  by  them,  and  shall  be  placed  upon 
the  neck  of  all  animals  so  branded. 

Abt.  4556^,  §  4.  On  removal  to  another  county,  counter-branded. 
Whenever  any  horses  or  cattle  branded  with  the  county  brand  are  removed 
to  another  countv,  the  owners  of  such  stock  may  counter-bratid  with  said 
•county  brand,  and  a  bar  under  said  county  brand  shall  be  used  and  known  as 
the  ''  County  Brand,"  and  when  so  counter-branded,  the  brand  of  the  county 
in  which  said  stock  may  be  newly  located,  may  be  placed  on  said  stock. 

Abt.  4556a,  §  5.  Proceedings  to  estray  an  animal  on  which  there 
Is  a  county  brand.  Whenever  any  person  shall  estray  any  animal  on  which 
any  county  brand  may  be  found,  it  shall  be  the  duty  of  the  county  clerk  of 
the  county  in  which  said  estray  may  be,  to  immediately  send  a  notice,  contain- 
ing a  full  description  of  said  animal,  together  with  the  marks  and  brands,  to 
the  county  clerk  of  the  county  to  which  the  county  brand  may  belong,  and  it 
shall  be  the  dutv  of  the  county  clerk  of  said  county  brand  to  record  said  no- 
tice in  a  book  Kept  for  that  purpose,  and  post  the  same  on  the  court-bouse 
door;  and  it  shall  further  be  his  duty  to  ascertain  from  his  record  of  brands, 
to  whom  said  animal  may  belong,  and  to  notify  said  owner  by  letter  other- 
wise, and  for  such  services  he  shall  be  entitled  to  a  fee  of  one  dollar  from  said 
owner,  and  the  county  clerk  furnishing  the  notice  shall  be  entitled  to  a  fee  of 
•one  dollar  from  said  owner. 
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Art.  4556a,  §  6.    Penalty  where  clerk  fiEtils  to  send  notice.    Any 
county  clerk  wno  shall  fail  to  send  a  notice  as  required  in  section  5,  of  this  . 
act,  the  county  clerk  so  failing  shall  become  liable  to  the  original  owner  of 
said  estray  in  an  amount  equal  to  the  value  of  said  estray. 

Abt.  4556a,  §  7.  List  of  county  brands  posted.  It  shall  be  the  duty 
of  the  secretary  of  state  to  furnish  a  printed  list  of  the  county  brands,  to  the 
county  clerks  of  this  state,  who  shall  securely  post  the  same  in  their  oflSce. 

Art.  4557.  Brands  of  minors.  Minors  owning  cattle  or  hogs  separate 
from  that  of  the  father  or  guardian,  may  have  a  brand  and  mark,  which  shall 
be  recorded;  the  father  or  guardian  shall  be  responsible  for  the  proper  use  ot 
Buch  mark  and  brand  of  any  such  minor.  [Act  March  20, 1848 ;  2  Leg.  p.  156 ; 
P.  D.  4655.] 

Abt.  4558.  When  Stock  to  be  branded.  Cattle  shall  be  marked  vf itb 
the  ear-mark  or  branded  with  the  brand  of  the  owner  on  or  before  they  are 
twelve  months  old ;  hogs,  sheep  and  goats  shall  be  marked  with  the  ear-mark 
of  the  owner  on  or  before  they  are  six  months  old.  [Act  March  20,  1848;  2 
Leg.  p.  156;  P.  D.  4655.] 

Abt.  4559.  Disputes,  how  settled^  If  any  dispute  shall  arise  about  any 
ear-mark  or  brand,  it  shall  be  decided  by  reference  to  the  book  of  marks  ancl 
brands  kept  by  the  clerk  of  the  county  court;  and  the  ear-mark  and  brand 
of  the  oldest  date  shall  have  the  preierence.  [Act  March  20,  1848;  2  Leg. 
p.  156;  P.  D.  4656.] 

(1)  The  record  of  marks  and  brands  is  eyidence  and  notice  of  title.  Poag  v.  The  State,  40  T, 
151 ;  Allen  ▼.  State*  42  T.  617 ;  Schneider  ▼.  Fowler,  1  App.  C.  C.  §  858.    See  post.  Art.  4561. 

Km.  4560.  Marks  and  brands  to  be  recorded.  It  shall  be  the  duty 
of  the  clerks  of  the  connty  conrts  in  the  respective  counties  to  keep  a  well- 
bound  book,  in  which  they  shall  record  the  marks  or  brands  of  each  individual 
who  may  apply  to  them  for  that  purpose,  noting  in  every  instance  the  date 
on  which  the  brand  pr  mark  is  recorded;  which  record  shall  be  subject  to  the 
examination  of  every  citizen  of  the  county,  at  all  reasonable  office  hours,  free 
of  charge  for  such  examination.  [Act  March  20, 1848;  2  Leg.  p.  156;  P.  D, 
4658.] 

Abt.  4561.  Unrecorded  brands  no  evidence.  No  brands,  ezcei)t  such 
as  are  recorded  by  the  officers  named  in  this  chapter,  shall  be  recognized  in 
law  as  any  evidence  of  ownership  of  the  cattle,  horses  or  mules  upon  which 
the  same  may  be  used.    [Act  March  20, 1848;  2  Leg.  p.  156;  P.  D.  4655.J 

Set  an«e,  Art  4559. 
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15Cla. 


CH.  la.— OF  DESTRUCTION  OF  WOLVES. 


abt. 


Prescribes  the  amoants  which 
may  be  pcdd  for  the  kOling  of 
wolTeSy  etc. 
8  8.  Pajments  to  be  made  by  theoom- 
miasioners'  court;  lureBcribee 
the  proof. 


Art. 
4661a,  8  a. 


GommiaBioners'  coartB  may  reject 
cUum  for  insufficient  proof; 
destroction  of  scalps,  etc. 


.    Abt.  4661a,  §  1.    Amounts  payable  for  the  kUling  of  wolves,  etc. 

Hereafter  when  any  person  shall  kill  in  this  state  any  wolf,  either  coyote  or 
lobo,  panther,  Mexican  lion,  tiger,  leopbrd,  or  wildcat,  he  may  be  paid  in  the 
<;oanty  in  which  he  kills  sach  animal  the  sum  of  fifty  cents  for  each  cayote 
wolf,  or  wildcat,  and  one  dollar  for  each  lobo  wolf,  and  the  sum  of  two  dollars 
for  each  panther,  Mexican  lion,  tiger,  or  leopard  so  killed.  [Act  April  2,  Jnlv 
4, 1887;  20  Leg.  p.  110.] 

Arp.  4661a,  §  2.  Payment  made  by  conmiissioners'  oonrt,  when. 
The  commissioners'  court  of  any  county  may  order  to  be  paid  to  the  person 
or  persons  haying  killed  any  oi  said  .animals  in  their  respectiye  counties,  as 
fixed  in  section  one  (1)  of  this  act,  upon  their  exhibiting  the  scalps  of  the  ani- 
mals killed  tb  the  county  judge  of  said  county,  accompanied  by  the  written 
affidayit  of  such  person,  stating  when  and  where  he  killed  said  animals,  and 
the  kind  of  each. 

Abt.  4&61a,  §3.  Proof;  claim  rejected  when  proof  insnfiicient 
Such  scalp  shall  consist  of  a  sufficient  portion  of  the  said  animal's  hide,  including 
the  ears  tneroof ,  to  determine  whether  the  same  has  been  taken  from  one  d 
the  aboye  named  animals;  and  the  commissioners'  court  may  in  all  cases,  when 
it  is  not  satisfied  as  to  the  sufficiency  of  the  eyidence  before  it  under  this  act, 
reject  any  and  all  claims.  The  commissioners'  court  shall  destroy  all  such 
scalps  as  soon  as  practicable. 
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CH.  2.— OF  THE  SALE,  SLAUGHTER  AND' SHIPMENT  OF  ANIMALS. 


Art. 

4568. 
4564. 

4MS. 


Bill  of  sale  to  be  alwajB  taken. 

FoBseeaion  prima  facie  illegal  without. 

Stock  animals  sold  by  mark  and  brand, 
etc. 

Butchers  to  report  to  the  commis- 
sioners* court. 


Akt. 
4566. 

4567. 
4568. 

4569. 


Bill  of  sale  and  description  to  be  re- 
corded before  driving. 

Owner  to  file  sworn  descriptive  lists. 

Register  of  cattle  shipped  or  slaughtered 
to  be  kept. 

County  clerk  to  make  a  copy. 


Art.  4562.  Bill  of  sale  to  be  always  taken.  Upon  the  sale,  alienation 
or  transfer  of  any  horse,  mare,  mule,  gelding,  colt,  iaok,  jennet,  cow,  calf,  ox  or 
beef  steer  by  any  person  in  this  state,  the  actual  delivery  of  such  animals  shall 
be  accompanied  by  a  written  transfer  from  the  vendor,  or  party  selling,  to  the 

Imrohaser,  giving  the  number,  marks  and  brands  of  each  animal  sold  aiud  de- 
ivered.     [Act  Nov.  13,  1866;  11  Leg.  p.  223;  P.  D.  7445.] 

Art.  4563.  PoBsession  prima  facie  illegal  without.  Upon  the  trial 
of  the  right  of  property  of  any  animal,  such  as  is  mentioned  in  tne  preceding 
article,  in  any  court  of  this  state,  the  possession  of  such  animal  without  the 
•^tten  transfer  therein  specified  shall  be  deemed  prima  facie  illegaL  [Act 
Nov.  13,  1866;  11  Leg.  p.  223;  P.  D.  7445.J 

Abt.  4564.  Stock  animalH  sold  by  mark  and  brand,  etc.  Persons 
may  dispose  of  stock  animals  of  the  kind  mentioned  in  article  4562,  as  they 
run  in  tne  range,  by  the  sale  and  delivery  of  the  brands  and  marks;  but  in 
every  such  sale  the  purchaser,  in  order  to  acquire  title  thereto,  shall  have  his 
conveyance  or  bill  of  sale  of  such  stock  recorded  in  the  county  clerk's  oflBce, 
in  a  book  to  be  kept  by  him  for  that  purpose,  and  such  sale  or  transfer  shall 
be  noted  on  the  record  of  original  marks  and  brands  in  the  name  of  the  vendee 
or  purchaser.     [Act  Nov.  13,  1866;  11  Leg.  p.  223;  P.  D.  7445.] 

Akf.  4565.  Butchers  to  report  to  commissioners'  court  Every 
person*  in  this  state,  engaged  in  the  slaughter  and  sale  of  animals  for  market, 
shall  make  a  regular  report  to  the  county  commissioners'  court  of  the  county, 
under  oath,  giving  the  number,  color,  age,  marks  and  brands  of  every  animal 
slaughtered;  which  report  shall  be  made  to-each  regular  meeting  of  the  court, 
and  be  recorded  by  the  clerk  for  the  inspection  of  any  one  interested.  Each  re- 
port made  shall  be  accompanied  by  the  bill  of  sale  *^or  written  conveyance  to 
the  butcher  for  every  animal  that  be  has  purchased  for  slaughter;  and  if  any 
of  the  animals  slaughtered  have  been  raised  bv  himself,  it  shall  be  so  stated  in 
the  report.    [Act  Nov.  13,  1866;  11  Leg.  p.  223;  P.  D.  6557.] 

Abt.  4566.  Bill  of  sale  and  description  to  be  recorded  before 
driving.  Any  person  who  shall  purchase  animals  of  any  class  named  in  arti- 
tjlo  4562,  for  the  purpose  of  drivinff  to  market  out  of  the  county  where  pur- 
chased, or  out  of  the  state,  shall,  before  moving  the  animals  out  of  the 
;M>anty  where  purchased,  deposit  with  the  clerk  of  the  county  court,  for  record, 
a  bill  of  sale  and  correct  list  of  the  number,  marks,  brands,  and  kind  of  ani- 
mals; signed  and  acknowledged  by  the  vendor  or  vendors,  which,  together 
Tith  the  postofflce  or  place  of  abode  of  the  vendee,  shall  be  recorded  m  the 
book  kept  by  the  clerk  for  that  purpose,  and  with  his  certificate  of  record, 
under  searl  attached,  shall  be  returned  to  the  purchaser  upon  payment  of  the 
:ocording  fees.     [Act  Nov.  13,  1866;  11  Leg.  p.  223;  P.  D.  6556.] 

Abt.  4567.  Owners  to  file  sworn  descriptive  lists.  Pei*sons  intend- 
ing to  drive  stock  raised  by  themselves  to  market  out  of  the  county  where 
raised,  or  out  of  the  state,  shall,  before  driving,  deposit  with  the  clerk  of  the 
county  court  for  record  a  correct  list  of  such  animals  with,  a  particular  de- 
scription of  their  marks  and  brands,  verified  by  their  own  affidavit,  which  list 
the  county  clerk  shall  record  and  certify,  as  in  other  cases  of  registration,  and 
return  to  the  owner.     [Act  Nov.  13,  1866;  11  Leg.  p.  223;  P.  D.  6556.J 

Abt.  4568.  Register  of  cattle  shipped  or  slaughtered  to  be  kept. 
The  commanders,  or  agents  of  all  vessels,  and  the  agents  of  all  railroads  on 
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\f  hich  cattle  are  exported  from  the  state,  and  the  proprietors  or  agents  of  all 
establishments  for  tne  slaughter  of  cattle  within  the  state,  shall  keep  a  register 
of  all  cattle  shipped  or  slaughtered,  with  the  marks,  brands  and  general  de- 
scription of  8UCQ  animals,  and  the  names  of  the  persons  shipping  or  sellinr 
the  same,  the  dates  of  their  shipment  or  purchase,  and  the  county  from  whicn 
they  were  driven.     [Act  Sept.  5,  1850;  3  Leg.  S.  S.  p.  27;  P.  D.  460.] 

Art.  4569.  County  clerk  to  make  a  copy.  Such  register  shall  be  de- 
posited with  the  clerk  of  the  county  court  of  the  county  where  the  cattle 
were  shipped  or  slaughtered  on  the  first  day  of  each  month,  and  such  clerk 
shall  at  once  copy  the  same  in  a  well-bound  book  to  be  kept  for  that  purpose, 
and  return  the  original  to  the  party  depositinff  it.  The  record  kept  by  the 
county  clerk  shall  oe  open  at  all  times  to  public  inspection  without  charge. 
[Act  Sept.  5,  1850;  3  Leg.  S.  S.  p.  27;  P.  D.  461.] 


CH.  3.— OF  ESTRATS. 


Abt. 

4570.  Who  may  take  up  stray  animalB,  etc. 

4571.  Oath,  appraiBement  and  bond. 

4572.  Ownersnip,  how  proved,  etc. 

4578.    Proof  of  respectability,  when  required. 

4574.  When  taker-up  not  entitled  to  compen- 

sation. 

4575.  Estray  not  to  be  used  until,  etc. 

4576.  When  oouoriy  commissioner  to  return 

estray. 

4577.  County  clerk  to  record  papers. 

4578.  Two  or  more   animals  .to  be  in  one 

entry. 

4579.  Clerk  to  advertise,  etc. 

4580.  Prc^rty  in  estrays,  etc. ;  sale,  etc. 


JLrt 

4581 !    Return  of  sale. 

4582.    Sale  made  on  first  Monday. 

4588.    Hogs,  sheep,  etc.,  how  estraved,  etc. 

4584.  Not  to  be  estrayed  until  after  twelve 

months. 

4585.  Names  of  bidders  to  be  given. 

4586.  Taker-up  liable  to  damages,  when. 

4587.  Taker^up  may  use,  when. 

4588.  Death,  etc.  of  estray  to  be  reported. 

4589.  Proceeds  of  sale,  how  disposea  of. 

4590.  If  taker-up  refuse  to  deliver,  liable  for 

damages. 

4591.  Own^  may  reclaim  money  in  twelve 

months. 


Art.  4570.  Who  may  take  up  stray  animals,  etc.  Hereafter  wbeo 
any  stray  horse,  mare,  gelding,  filly,  colt,  male,  jack,  jennet,  or  work-ox,  shall 
be  fonna  on  the  plantation  or  land  of  any  citizen,  or  his  lessee  for  one  year  or 
more,  such  citizen  or  lessee  may  forthwith  advertise  the  same  [<lescrwing  M^ 
animaPs  color ^  and  specifyina  the  marks  and  brands^  if  any;  (dao^  gixHfig  th^ 
age  and  fieahrma/rks  of  every  kind']  at  three  public  places  in  the  county  in  which 
snch  citizen  resides;  one  of  which  notices  shall  be  at  the  court-house  door  fo» 
at  least  twenty  days,  and  shall  also  deliver  to  the  clerk  of  the  county  court  a 
copy  of  said  notice,  which  shall  be  by  him  securely  posted  up  in  his  ofSce: 
after  the  expiration  of  which  time,  if  no  owner  applv,  it  shall  be  the  duty  o< 
the  taker-up  of  said  animal  or  animals  to  appear  before  some  justice  of  th(f 
peace  in  said  county  and  estray  the  same.  [Act  Oct.  26, 1866;  11  Leg.  p.  54: 
P.  D.  6810.] 

Abt.  4571.  Oath,  appraisement  and  bond.  Any  citizen  entitled  to 
estray  any  animal,  as  provided  in  the  preceding  article,  shall  make  oath  that 
the  animal  which  he  proposes  to  estray  was  taken  up  on  his  plantation,  or  on 
his  lands  adjoining  the  same ;  that  the  marks  and  brands  thereof  have  noi 
been  altered. or  disfigured  since  the  same  was  taken  up;  that  notice  has  beep 
given  as  the  law  requires,  and  that  no  owner  has  been  found;  which  afBdavi* 
shall  be  sworn  to  and  subscribed  by  the  person  estray ing,  and  attested  by  the 
justice  and  filed;  whereupon  the  said  justice  shall  cause  to  appear  before  him, 
by  summons  or  otherwise,  two  disinterested  householders  of  his  county,  who 
are  in  no  way  related  to  the  pereon  estraying,  commanding  them,  after  being 
sworn,  to  value  and  appraise  the  same,  and  certify  the  valuation,  together 
with  a  particular  description  of  the  animal,  including  stature,  marks,  brands, 
color  and  age,  under  oath,  which  shall  be  attested  by  said  justice,  who  shall 


Digitized  by 


GoogI( 


T.  1)3,  Oh.  3.]  STOCK  laws  —  estrays.  45T2-45TT. 

thereupon  require  of  the  taker-up  a  bond,  with  two  or  more  good  and  sufficient 
sureties,  in  double  the  value  of  such  animal  or  animals,  payable  to  the  county 
judffe  of  the  county  and  his  successors  in  office,  conditioned  that  the  taker-up 
shaU  comply  with  the  provisions  of  this  chapter,  which  bond,  affidavit  and 
appraisement  shall  be  transmitted  by  such  justice  to  the  clerk  of  the  county 
court  within  twenty  days  thereafter,  for  which  said  justice  shall  receive  the 
same  fees  that  are  allowed  for  similar  services  by  law.  [Act  Oct.  26,  1866 ; 
11  Leg.  p.  54;  P.  D.  6811.1 

Abt.  4572.  Ownership,  how  proven,  etc.  At  any  time  within  twelve 
months,  and  before  the  sale  of  any  estrays,  it  shall  be  lawful  for  the  owner  of 
any  stray  animal  enumerated  in  the  first  article  of  this  chapter,  to  prove  his 
property  by  the  affidavit  of  any  respectable  witness,  which  shall  s)>ecify  a 
particular  description  of  the  animal  claimed,  including  the  kind,  marks,  branas, 
stature,  color  and  age  of  the  same,  which  certificate  may  be  sworn  to  and  sub- 
scribed before  any  officer  authorized  by  law  to  administer  oaths  in  the  county 
where  such  animal  may  have  been  estrayed,  which  certificate  shall  be  deliv- 
ered to  the  taker-up  and  by  him  filed  in  the  office  of  the  county  clerk  of  such 
county,  and  on  the  delivery  of  such  certificate  and  the  payment  of  all  costs 
incurrcKi  in  posting  such  estray  or  estrays,  to  the  taker-up,  such  owner  shall  be 
entitled  to  demand  and  receive  the  animal.  [Act  Oct.  26,  1866;  11  Leg. 
p.  54;  P.  D.  6812.] 

Art.  4573.  Proof  of  respectability,  when  required.  When  the  re- 
spectability of  the  witness  named  in  the  preceding  article  is  not  known  to  the 
officer  administering  the  oath,  the  party  claiming  the  estray  shall  produce 
satisfactory  evidence  of  the  respectability  of  such  witness,  certified  to  by  a 
notary  public,  county  clerk  or  county  judge  of  the  county  in  which  the  wit- 
ness resides.     [Act  Oct.  26,  1866;  11  Leg.  p.  54;  P.  D.  6812.] 

Akt.  4574.  When  taker-up  not  entitled  to  compensation.  If  the 
owner  of  any  animal  which  has  been  estraj^ed  in  accordance  with  the  pro- 
visions of  this  chapter  be  a  resident  citizen  of  the  county  in  which  such  animal 
has  been  estrayed,  and  shall  have  had  his  mark  and  brand  recorded  in  said 
county,  and  the  animal  so  estrayed  shall  be  in  the  mark  and  brand  of  the 
owner  at  the  time  it  was  taken  up,  then  and  in  that  case  the  taker-up  shall  not 
be  entitled  to  receive  any  compensation  for  expense  incurred  In  estraying  said 
animal.     [Act  Oct.  26,  1866;  11  Leg.  p.  54;  P.  D.  6812.] 

Abt.  4575.  Estray  not  to  be  used  until,  etc.  Any  animal  taken  up  as 
an  estray,  according  to  the  provisions  of  the  preceding  articles,  shall  not  be 
used  for  any  purpose  whatsoever  until  the  party  taking  up  such- animal  shall 
have  given  bona  as  required  by  article  4571.  [Act  Oct.  26,  1866;  11  Leg. 
p.54;  T.  D.  6810.1 

Art.  4576.  Wnen  county  commissioner  to  return  estrays.  If  any 
estray  of  any  kind  shall  be  found  running  at  large  and  not  estrayed,  and  the 
owneV  of  the  same  be  unknown,  it  shall  be  the  duty  of  the  county  commission- 
ers, or  any  of  them,  to  return  the  same  with  a  f ulf  description  thereof  to  the 
county  clerk  of  their  respective  counties,  who  shall  advertise  the  same  in  the 
manner  specified  in  this  chapter;  and  if  such  animal  shall  not  be  proven  away 
by  the  owner  within  the  time  allowed  by  law,  the  commissioner  returning  the 
same,  or  his  successor  in  oflBce,  shall  proceed  to  sell  such  animal  and  report  the 
sale  thereof  to  the  clerk  of  the  county  court ;  and  after  paying  the  clerk's  fee  and 
retaining  twenty  per  cent,  of  the  proceeds  of  such  sale,  he  shall  pay  the  re- 
maining sum  into  the  county  treasury.  [Act  Oct.  26,  1866;  11  Leg.  p.  54; 
P.  D.  ti813.] 

Abt.  4577.  Comity  clerk  to  record  papers.  It  shall  be  the  duty  of  the 
clerk  of  the  county  court  to  record  the  papers  transmitted  to  him,  as  provided 
in  article  4571,  in  a  separate  book,  to  be  kept  by  him  for  that  purpose,  for 
which  he  shall  be  entitled  to  demand  and  receive  the  same  fees  that  are 
allowed  by  law  for  similar  services,  to  be  paid  in  all  cases  by  the  taker-up. 
[Act  Oct.  26,  1866;  11  Leg.  p.  54;  P.  D.  6814.] 
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Akt.  4578.  Two  or  more  animals  to  be  in  one  entry-  When  two  or 
more  animals  are  taken  up  at  the  same  time  by  the  same  person,  they  shall  be 
included  in  the  same  entry,  and  no  more  fees  ^including  fees  for  posting  and 
advertising  hereinafter  mentioned)  shall  be  charged  than  is  allowed  by  law  for 
one  such  animal.     [Act  Oct.  26,  1866;  11  Leg.  p.  54;  P.  D.  6814.] 

Akt.  4579.  Clerk  to  advertise,  etc.  The  clerk  of  the  county  court  shall 
cause  a  statement  of  the  appraisement  and  a  description  of  the  animal  so 
estrayed  to  be  advertised  at  least  three  times  in  some  newspaper  published  in 
the  county  where  such  animal  w^as  estrayed,  if  there  be  one;  and  if  there  bene 
newspaper  published  in  the  county,  then  the  clerk  shall  cause  the  same  to  be  ad- 
vertised in  the  newspaper  nearest  to  the  county,  and  also  by  posting  up  notices 
at  three  public  places  in  the  county,  one  of  which  shall  be  at  the  court-house 
door  thereof;  and  the  printer  of  such  notice  shall  furnish  the  said  clerk  with 
a  copy  of  the  paper  containing  said  notice,  and  it  shall  be  the  duty  of  the  said 
clerk  to  file  and  preserve  the  same  in  his  office  for  the  inspection  of  all  persons 
who  may  be  interested ;  and  for  such  publication  the  printer  shall  be  entitled 
to  receive  from  the  party  estraying  the  same  the  sum  of  two  dollars,  to  b^  col- 
lected by  the  countv  clerk  and  paid  to  the  order  of  the  printer.  [Act  Oct  36, 
1866;  11  J^g.  p.  54*^;  P.  D.  6814.] 

Abt.  4580.  Property  in  estrays,  etc.;  sale,  etc.  The  property  of  every 
stray  horse,  mare,  gelding,  filly,  colt,  mule,  jack,  jennet  or  work-ox  taken  up 
as  aforesaid  and  not  proven  away  within  twelve  months  after  such  appraise- 
ment, shall  be  deemed  vested  in  the  county  wherein  such  estray  or  estrays 
may  have  been  pofifted,  and  the  taker-up  shall  immediately  thereaiter  proceed 
to  sell  the  same  for  cash  to  the  highest  bidder  at  the  court-house  door  of  the 
county,  after  giving  notice  of  the  same  as  required  in  the  case  of  sheriffs'  sales; 
and  within  ten  days  after  such  sale  he  shall,  after  deducting  the  expenses  in- 
curred in  estraying  said  animals,  pay  into  the  county  treasury  seventy-five  per 
cent,  of  the  process  of  the  same,  and  retain  the  other  twenty-five  per  cent  for 
his  own  use  and  benefit.     [Act  Oct.  26,  1866;  11  Leg.  p.  54;  P.  D.  6815.] 

Aet.  4581.  Return  of  sale.  Whenever  a  sale  of  an  estray  shall  be  made 
according  to  the  provisions  of  the  preceding  article,  the  taker-up  shall  make  a 
return  of  such  sale,  duly  sworn  to  by  him,  to  the  clerk  of  the  county  court  of 
the  county  in  which  the  sale  was  made,  who  shall  file  the  same  in  his  office. 
[Act  Oct.  26,  1866;  11  Leg.  p.  54;  P.  D.  6815.] 

Abt.  4582.  Sales  made  on  first  Monday.  All  sales  of  estrays,  horses, 
mares,  fillies,  geldings,  colts,  mules,  jacks,  jennets  or  work-oxen  shall  be  made 
on  the  first  Monday  in  the  month,  and  between  the  hours  of  one  and  three 
o'clock  p.  M.  of  said  day.     [Act  Oct.  26, 1866;  11  Leg.  p.  54;  P.  D.  6815.] 

Aot.  4583.  Hogs,  sheep,  etc.,  how  estrayed,  etc.  Any  citizen  taking 
up  any  stray  hogs,  sheep,  goats,  or  cattle,  other  than  work-oxen,  shall  proceed 
in  the  same  manner  as  is  required  in  the  case  of  horses,  etc.,  except  advertising 
in  a  newspaper;  and  any  person  estraying  the  same,  at  the  expiration  of  six 
months  from  the  day  of  appraisement,  shall  proceed  to  give  notice  as  in  the 
case  of  sheriffs'  or  constables'  sales,  and  sell  such  estraj^s  where  they  were 
taken  up;  provided^  there  be  not  less  than  three  adult  bidders  in  attendance 
at  said  sale,  besides  the  family  of  the  taker-up.  [Act  Oct.  26, 1866;  11  Leg. 
p.  54;  P.  D.  6816.] 

Abt.  4584.  Not  to  be  estrayed  until  after  twelve  months.  No  ani- 
mal of  the  kind  enumerated  in  the  preceding  article,  except  work-oxen,  shall 
be  subject  to  be  estrayed  unless  the  same  shall  have  been  known  t6  the  taker-up 
as  being  an  estray  for  at  least  twelve  months  previous  to  the  time  of  estraying 
the  same.     [Act  Oct.  26,  1866;  11  Leg.  p.  54;  P.  D.  6816.] 

Abt.  4585.  Names  of  bidders  to  be  given.  In  making  the  returns  of 
sales  under  this  title,  when  the  sale  has  been  made  at  the  residence  of  the 
taker-up  or  other  place  than  at  the  court-house  door  of  the  county,  the  taker-ap 
shall,  in  all  cases,  give  the  names  of  at  least  three  of  the  bidders  who  were 
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-present  at  said  sale,  who  were  not  members  of  his  family.  [Act  Oct.  26, 1866 ; 
llLeg.  p.  54;  P.  D.  6817.1 

Abt.  4586.  Taker-up  liable  for  damagee,  when.  If  any  person  estray- 
ing  any  animal,  enumerated  in  this  chapter,  shall  send  or  take  away  the  same 
out  of  the  county  in  which  the  same  was  taken  up  and  estrayed,  or  sell  or 
otherwise  dispose  of  the  same,  he  and  his  sureties  shall  be  liable  upon  their 
bond  in  an  action  for  damages  in  favor  of  the  party  injured.  [Act  Oct.  26, 1866 ; 
11  Leg.  p.  54;  P.  D.  6818.] 

Abt.  4587.  Taker-up  may  use,  when.  The  taker-up  of  an  estray  may 
use  the  same  in  moderation,  after  having  executed  bond  as  provided  in  article 
4571,  but  should  he  abuse  or  injure  the  same  he  and  his  sureties  shall  be  liable 
upon  his  bond  in  damages  for  such  abuse  or  injury,  and  may  be  sued  therefor 
by  the  owner  for  his  own  use,  or  by  the  county  juage  for  the  use  of  the  county. 

Abt.  4588.  Death,  etc.,  of  eetray  to  be  reported.  Whenever  an  estray 
animal  shall  be  found  dead,  or  shall  escape,  the  taker-up  shall,  without  delav, 
make  report  thereof  in  writing,  to  the  clerk  of  the  county  court,  under  oatli, 
which  report  shall  be  recorded  by  said  clerk  in  a  book  to  be  kept  by  him  for 
that  purpose;  and  an^  person  who  shall  make  a  false  report  shall  be  liable  on 
his  boDQ,  together  with  his  sureties,  for  the  value  of  the  animal  or  animals 
>estrayed;  and  also  be  liable  to  be  indicted  and  punished  as  for  perjurv.  [Act 
Oct.  26,  1866;  11  Leg.  p.  54;  P.  D.-6819;  P.  C.  188.] 

Ajrr.  4589.  Proceeds  of  sale,  how  disposed  of.  All  moneys  arising 
from  the  sides  of  estrays,  under  the  provisions  of  this  chapter,  shall  oe  paid  to 
the  county  treasurer,  and  shall  be  by  him  applied  exclusively  to  the  jury  fund 
of  the  county.    [Act  Oct.  26,  1866;  11  Leg.  p.  54;  P.  D.  6820.] 

Am.  4590.  If  taker-up  reftise  to  deliver.  If  any  person  having  in 
charge  an  estray  shall  refuse  to  deliver  the  same  to  the  owner  thereof,  on  his 
complying  with  the  requisitions  of  this  chapter,  such  owner  shall  be  entitled 
to  his  action  therefor  with  damages.  [Act  Oct.  26,  1866;  11  Leg.  p.  54; 
P.  D.  6821.] 

Am.  4591.  Owner  may  reclaim  money  in  twelve  months.  At  any 
time  within  twelve  months  after  the  sale  of  any  estray  made  under  the  pro- 
visions of  this  chapter,  the  owner  of  such  estray  may  apply  to  the  county 
treasurer  of  the  county  in  which  such  estray  has  been  sold,  and  upon  proof  of 
£ttoh  ovniership  shall  be  entitled  to  receive  from  said  treasurer  the  amount  de- 
posited on  account  of  such  sale,  after  paying  such  costs  as  may  be  necessary 
to  establish  his  right  thereto.    [Act  Oct.  26, 1866;  11  Leg.  p.  54;  P.  D.  6822.] 

547 


Digitized  by 


GoogI( 


T.  93,  Ch.  4.]  STOCK   LAWS  —  ANIMALS   KrNNING   AT  XARGE. 


4592-4596. 


CH.4.— OF  THE  MODE  FOR  PREVENTING  CERTAIN  ANIMALS 
FROM  RUNNING  AT  LARGE  IN  COUNTIES  AND  SUB- 
DIVISIONS. 


Art. 

4592.  Ccmnty  judge  to  order  election. 
4592a.  Election  ordered  in  territory  between 

subdivisions,  when. 

4593.  Requisites  of  petition. 

4594.  Election,  how  ordered  and  conducted. 

4595.  Notice,  how  given. 

4596.  Requisites  of  the  order. 

4597.  Voting  places. 

4598.  Managers  to  be  appointed,  when. 

4599.  Freeholders  only  to  vote. 

4600.  Manner  of  voting. 

4601.  Returns  of  election. 


Art. 

4602.  Returns,  how  opened. 

4603.  Proclamation  of  the  result. 

4604.  Stock  may  be  impounded,  when. 

4605.  Owner  to  be  notined. 

4606.  Fees  and  damages. 

4607.  Stock  may  be  sold,  when,  eta 

4608.  And  estrayed,  if  no  owner  found. 

4609.  Lawful  fence. 

4609a.  Stock  may  be  impounded;  lawful  fence 
defined. 

4610.  Subsequent  election  in  case  of  defeat 


Art.  4592.  County  judges  to  order  election.  Upon  the  writtea  peti- 
tion of  fifty  freeholders  of  any  county,  or  upon  the  petition  of  twenty  free- 
holders of  any  subdivision  of  a  county,  the  commissioners'  court  of  such  county 
shall  order  an  election  to  be  held  in  said  county,  or  subdivision,  on  some  day 
named  in  the  order,  for  the  purpose  of  er^bling  the  freeholders  of  such  county 
or  subdivision  to  determine  whether  ho^,  sheep  or  goats  shall  be  permitted  to 
run  at  large  in  such  county  or  subdivision.  [Const.  Art.  16,  §22;  Act  Aug. 
15,  1876;  15  Leg.  p.  150.] 

Art.  4592a.  Election  ordered  in  territory  between  subdivisions, 
when.  Whenever  there  is  territory  between  two  subdivisions  of  a  county 
which  have  adopted  the  stock  law,  and  in  such  intervening  territor}^  there  is 
less  than  fifty  freeholders,  an  election  shall  be  ordered,  on  the  petition  of  a 
majority  of  the  freeholders  residing  in  such  intervening  territory,  and  the 
election  shall  be  held  as  provided  by  law  in  other  cases  relating  to  the  adop- 
tion of  the  stock  law.     [Act  April  4,  July  1,  1881 ;  17  Leg.  p.  110.] 

Abt.  4593.  Requisites  of  petition.  Such  petition  shall  set  forth  clearly 
the  class  or  classes  of  animals  enumerated  in  the  preceding  article,  which  the 
petitioners  desire  shall  not  run  at  large  in  such  county  or  subdivision,  as  the 
case  may  be;  and  if  the  petition  be  from  the  freeholders  of  a  subdivision  of 
any  county,  such  subdivision  shall  be  particularly  described,  and  the  bound- 
aries thereof  designated.     [Act  Aug.  15,  1876;  15  !Leg.  p.  150.J 

Abt.  4594.  Election,  how  ordered  and  conducted.  Upon  the  filing 
of  such  petition  the  commissioners'  court,  at  its  next  regular  term  thereafter, 
shall  pass  an  order  directing  an  election  to  be  held  throughout  the  county,  or 
the  particular  subdivision  thereof,  as  the  case  may  be,  on  a  day  to  be  desig- 
nated in  the  order,  not  less  than  thirty  days  from  the  date  of  such  order; 
which  election  shall  be  held  and  conducted,  and  the  returns  thereof  made  in 
-  accordance  with  the  laws  regulating  general  elections,  in  so  far  as  the  same 
are  applicable.     [Act  Aug.  15,  1876;  15  Leg.  p.  150. J 

.  Art.  4595.  Notice,  how  given.  Immediately  after  the  passage  of  an 
order  for  election  by  the  commissioners'  court,  the  county  judge  shall  issue  an 
order  for  such  election,  and  cause  public  notice  thereof  to  be  given  for  at  least 
thirty  days  before  the  day  of  election,  by  publication  of  the  order  therefor  in 
some  newspaper  published  in  the  county,  if  there  be  one;  but  if  no  newspaper 
be  published  m  the  county,  then  by  posting  copies  of  such  order  at  the  courtr 
house  door,  and  at  some  public  place  in  each  justice's  precinct,  if  the  election 
be  ordered  for  the  whole  county,  or  at  three  public  places  in  the  subdivision,  if 
the  election  be  ordered  for  a  subdivision.     [Act  Aug.  15, 1876;  15  Leg.  p.  150.J 

Aet.  4596.  Requisites  of  the  order.  The  order  of  the  county  judge 
shall  specify  — 

1.  Tne  petition  and  the  action  of  the  commissioners'  court. 

2.  The  class  of  animals  it  is  proposed  shall  not  run  at  large. 
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3.  The  territorial  limits  to  be  affected. 

4.  The  day  of  election. 

5.  The  places  at  which  polls  are  to  be  opened.  [Act  Aug.  15, 1876;  15  Leg. 
p.  150.] 

Art.  4597.  Voting  places.  If  the  election  is  ordered  for  the  whole 
county,  the  same  shall  be  held  at  the  usual  voting  places  in  the  several  election 
precincts ;  but  if  the  election  is  ordered  for  any  particular  subdivision  the 
county  judge  shall  designate  the  particular  places  in  such  subdivision  at  which 
the  polls  shall  be  opened.     [Act  Aug.  15,  1876;  15  Leg.  p.  150.] 

Art.  4598.  Managers  to  be  appointed,  when.  If  the  election  be  for 
a  subdivision  of  the  county  the  county  judge  shall,  at  the  time  he  issues  the 
order  for  such  election,  appoint  proper  persons  as  managers  of  said  election, 
all  of  whom  shall  be  freeholders  of  the  county  and  qualified  voters,  and  such 
managers  may  appoint  their  own  clerks.     [Act  Aug.  15, 1876;  15  Leg.  p.  150.] 

Art.  4599.  Freeholders  only  to  vote.  No  person  shall  vote  at  anv 
election  under  the  provisions'of  this  chapter  unless  he  be  a  freeholder  and  fs 
also  a  qualified  voter  under  the  constitution  and  laws.  [Const.  Art.  16,  §  23 ; 
Act  Aug.  15,  1876;  15  Leg.  p.  150.] 

Art.  4600.  Manner  of  voting.  All  votes  at  any  election  in  pursuance 
of  this  chapter  shall  be  by  ballot;  and  voters  desiring  to  prevent  the  animals 
designated  in  the  order  from  running  at  large  shall  place  upon  their  ballots 
the  words  "  For  the  stock  law,"  and  those  in  favor  of  allowing  such  animals 
to  run  at  large  shall  place  upon  their  ballots  the  words  "  Against  the  stock 
law.''     [Act  Aug.  15,  1876;  15  Leg.  p.  150.] 

Art.  4601.  Returns  of  election.  On  or  before  the  tenth  day  after 
any  election  under  the  provisions  of  this  chapter,  the  persons  holding  such 
election  shall  make  due  return  of  all  the  votes  cast  at  their  respective  voting 
places,  for  and  against  said  proposition,  to  the  county  judge  of  the  county, 
who  shall  tabulate  and  count  said  returns  and  ascertain  the  result  of  said  elec- 
tion.    [Act  Aug.  15,  1870;  15  Leg.  p.  150.] 

Am.  4602.    Betums,  how  opened.    The  returns  shall  be  opened,  tabu- 
lated and  counted  by  the  county  judge  in  the  presence  of  the  county  clerk 
and  at  least  one  justice  of  the  peace  of  the  county,  ^r  of  two  respectable  free- 
•  holders  of  the  county.     [Act  Aug.  15,  1876;  15  Leg.  p.  150.] 

Art.  4603.  Proclamation  of  the  result,  and  its  eflfects.  If  a  major- 
ity of  the  votes  cast  at  such  election  shall  be  "  For  the  stock  law,"  the  county 
judge  shall  immediately  issue  his  proclamation  declaring  the  result,  which 
proclamation  shall  be  posted  at  the  court-house  door,  and  after  the  expiration 
of  thirty  days  from  its  issuance  it  shall  be  unlawful  to  permit  to  run  at  large 
within  the  limits  designated  any  animal  of  the  class  mentioned  in  said  proc- 
lamation.    [Act  Aug.  15,  1876;  15  Leg.  p.  150.] 

Akt.  4604.  Stock  may  be  impounded,  when.  If  any  stock  forbidden 
to  ran  at  large  shall  enter  the  enclosed  lands,  or  shall,  without  being  herded, 
roam  about  the  residence,  lots,  or  cultivated  land  of  any  person  other  than 
the  owner  of  such  stock,  without  his  consent,  in  any  county  or  subdivision 
in  which  the  provisions  of  this  chapter  have  become  operative  in  the  manner 
provided  in  the  preceding  articles,  the  owner,  lessee,  or  person  in  lawful  pos- 
session of  such  lands  may  impound  said  stock  and  detain  the  same  until  his 
fees  and  all  damages  occasioned  by  said  stock  are  paid  to  him.  [Amendment 
March  26,  July  4,  1887;  20  Leg.  p.  56.] 

Abt.  4605.  Owner  to  be  notified.  No  animals  shall  be  impounded  un- 
less thev  have  entered  upon  the  enclosed  lands  or  shall  be  found  roaming 
about  the  residence,  lots,  or  cultivated  land  of  another,  and  whenever  any 
stock  is  impounded  notice  thereof  shall  at  once  be  given  to  the  owner,  if 
known,  and  such  owner  shall  be  entitled  to  their  i)ossession  upon  payment  of 
fees  and  damages*    [Amendment  March  26«  July  4«  1887;  20  Leg.  p.  56.] 
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Art.  4606.  Fees  and  damages.  Any  owner,  lessee  or  person  in  lawful 
possession  of  inclosed  lands,  shall  be  entitled  to  the  following  fees  for  im- 
ponndine  stock,  to  wit:  Ten  cents  per  day  per  head  for  hofi;s,  ten  cents  per 
day  per  head  for  goats,  and  five  cents  per  day  per  head  for  sheep.  The  dam- 
ages done  by  snch  stock,  if  any,  may  be  assessed  by  any  three  disinterested 
freeholders  of  the  county,  and  their  assessment  shall  be  final.  [Act  Aug.  15, 
1876;  15  Leg.  p.  150.] 

Abt.  4607.  Stock  may  be  sold,  when,  etc.  If  the  owner  or  agent  of 
stock  impounded,  after  being  notified  thereof,  shall  fail  or  refuse  to  pay  the 
fees  and  damages  for  the  same,  the  taker-up  may  sell  such  stock  at  public  auc- 
tion for  cash,  f^r  having  given  notice  of  such  tale  as  in  constables'  sales  of 
personal  property,  and  apply  the  proceeds  of  such  sale,  after  deducting  ex- 
penses thereof,  to  the  satisfaction  of  his  fees  and  damages,  and  shall  pay  the 
balance,  if  any  remains,  to  the  owner  of  such  stock.  [Act  Aug.  15, 1876;  15- 
Leg.  p.  160.] 

Abt.  4608.  Stock  estrayed  if  no  owner  is  found*  If  no  owner  can 
be  found  of  stock  so  impounded,  the  taker-up  may,  after  the  expiration  of  five^ 
dayd,  make  affidavit  before  a  justice  of  the  peace  of  the  county,  describing 
the  stock  impounded  by  him,  and  that  the  owner  is  unknown  to  affiant,  which 
affidavit  shall  forthwith  be  delivered  to  the  county  clerk  by  such  justice,  to  be 
kept  in  his  office  for  inspection.  After  the  filing  of  such  affidavit  the  taker-up 
may  sell  such  stock,  as  m  case  where  the  owner  is  known,  and  if  anything  re- 
mains after  satisfying  his  fees  and  damages,  he  shall  report  the  sum  under 
oath  to  the  clerk  of  tne  county  court,  and  pay  the  same  over  to  the  county 
treasurer,  to  be  received  and  disbursed  by  him  as  in  case  of  sales  of  estrays, 
or,  the  taker-up  may,  at  his  option,  after  the  expiration  of  five  days,  estray 
such  stock  according  to  the  laws  regulating  estrays  in  this  state.  [Amend* 
ment  March  31, 1881;  17  Leg.  p.  82.J 

Abt.  4609.  Lawfill  fence.  After  the  adoption  of  the  stock  law  in  any 
county  or  subdivision,  any  fence  within  such  county  or  subdivision  shall  ^ 
deemed  a  lawful  fence  if  it  be  sufficient  to  keep  out  the  classes  of  stock  not- 
affected  by  the  provisions  of  this  chapter;  and  no  person  within  such  county 
or  subdivision  snail  be  required  to  fence  against  stock  not  permitted  to  run  at 
large.    [Act  Aug.  16,  1876;  16  Leg.  p.  150.] 

Aot.  4609a.  Stock  may  be  impounded;  lawful  fence  defined. 
Should  any  stock  not  permitted  to  run  at  large  enter  within  the  enclosure  of 
any  owner  or  lessee  of  land  entitled  to  the  benefit  of  this  act,  without  his  or 
their  consent,  it  shall  be  lawful  for  the  owner  or  lessee  of  said  enclosure  to 
impound  said  stock;  and  it  shall  be  the  duty  of  the  owner  or  lessee  of  said 
land  to  give  notice  immediately  to  the  owner  of  said  stock  of  their  impound- 
ing and  detention,  and  the  owner  of  said  stock  shall  be  entitled  to  the  posses- 
sion of  his  or  her  stock  on  the  pa}rment  of  the  expenses  incurred  in  impound' 
ing  and  keeping  said  stock;  provided^  that  in  such  county  or  subdivision  said 
owners  or  lessees  shall  not  be  required  to  fence  against  stock  not  permitted  to 
run  at  large. 

Lawful  Fbnob  Defined.  That  three  strands  of  barbed  wire,  with  post* 
not  further  apart  than  fifteen  feet,  with  a  board  not  less  than  four  inches  wide 
and  one-half  inch  thick  hung  to  the  top  wire;  or  two  strands  of  barbed  wire 
and  a  board  not  less  than  five  inches  wide  and  one  inch  thick;  or  two  strands 
of  barbed  wire  and  a  rail;  when  boards  are  used,  three  boards,  to  be  not  less 
than  five  inches  wide  and  one  inch  thick;  or  four  rails;  if  made  of  boards  or 
rails,  the  posts  to  be  not  more  than  eight  feet  apart;  when  pickets  are  used, 
the  pickets  to  be  not  more  than  six  inches  apart;  all  fencing  built  within  the 
provisions  of  this  act  shall  be  not  less  than  four  and  a  half  feet  high,  and  sbali 
be  deemed  a  lawful  fence;  and^  provided  further j  that  the  interval  betweea 
the  posts  in  barbed  wire  fences,  as  provided  in  this  section,  may  be  increased 
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or  dimiDished  by  order  of  the  county  commissioners*  court  of  .any  county.    [Act 
April  16,  1879;.  16  Leg.  p.  107.] 

(1)  Chapter  4,  artides  459d-4610,  are  Bubstantially  the  same  as  the  act  of  Auj^st  15.  1876. 
15  Leff.  p.  150.  Section  6  of  this  act  authorizes  the  owner  or  lessee  of  enclosed  land  to  im- 
poand  stock,  and  contains  a  inrovision  substantiaUy  the  same  as  article  4609.  This  article  was 
amended  by  the  act  of  Marcn  26,  1879  (16  Leg.  p.  66),  by  the  addition  of  a  clause  defining  a 
lawful  fence.  8e<^on  8  of  the  act  authorized  the  freeholders  of  a  subdivision  by  a  majority 
Tote  to  determine  whether  or  not  three  barbed  wires  without  a  board  or  plank  should  consti- 
tute a  lawful  fence. 

Bj  the  act  of  April  16, 1879,  section  6  of  the  act  of  March  26, 1879,  was  again  amended,  and 
this  last  amendment  is  inserted  as  article  4609a  as  the  law  now  in  force.  S^  post,  Final  Title, 
sea  20. 

Abt.  4610.  Subsequent  elections  in  case  of  defeat.  Whenever  an 
election  is  held  under  the  provisions  of  this  chapter  for  any  county  or  subdi- 
vision, and  the  proposition  for  a  stock  and  fence  law  as  herein  provided  is  de- 
feated, no  other  election  for  such  purpose  shall  be  held  within  that  locality 
for  the  space  of  twelve  months  thereafter.  But  the  defeat  of  the  proposition 
for  a  county  shall  not  prevent  another  election  from  bein^  held  immediately 
thereafter  for  any  subdivision  of  such  county ;  nor  shall  a  defeat  of  the  propo- 
sition for  any  subdivision  prevent  an  election  from  being  held  immeaiately 
thereafter  for  the  entire  county.    [Act  Aug.  15, 1876;  15  Leg.  p.  150.] 


OH.  6.HPEGULATI0NS  FOE  THE  PEOTEOTION  OF  STOOZ- 
RAISERS  IN  CERTAIN  LOCALITIES. 


Art. 

4S11.  lDq)ector  to  be  elected. 

4Slla.  Govemor  to  appoint  in  unorganized 

counties. 

461S.  Term  of  office. 

4S18.  Yacsnciee,  how  filled. 

4S14.  Bond  and  oath. 

4615.  Appointees  also  to  give  bond,  etc 

4616.  8^  of  offioe. 

4617.  Deputies  may  be  appointed. 

4618.  Appointment  to  be  recorded. 

4619.  Meaning  of  terms. 

4690.  May  authenticate  instmments. 

462L  Inspections  and  record  thereof. 

4622.  Monthly  returns  to  coontv  clerk. 

4628.  Exemptions  from  inspection. 

4624.  Shall  not  certify  onbranded  animals, 

4626.  May  seise  certam  animals,  etc. 

4626.  AIbo  nnbranded  hides  and  animals,  eta 

4627.  Procedure  in  cases  of  seizure. 

4628.  Bill  of  sale  to  be  taken. 

4629.  Also  in  sale  of  hides. 

4680.  Certificate  of  inq;>ection  to  be  given. 

4681.  Same  subject. 

4682.  Boadbrand. 

4688.  Exportation  of  cattle  to  Mexico. 

4684.  Hdrds  in  transit  may  be  inspected. 

4686.  Fees,  how  paid. 

4686.  Hides  imported  from  Mexico. 


Abt. 

4687.  Horses  and  mules. 

4688.  Suspicious  hides  to  be  seised. 

4689.  Procedure  upon  seizure. 
4640.  Importer  to  recover  on  proof. 

464L  Hides  to  be  sold,  if  not  proven  away. 

4642.  Fees  of  inspector  in  such  cases. 

4648.  Hides  to  be  delivered  to  true  owner. 

4644.  Revised  lists  of  marks  and  brands. 

4645.  Same  brand,  eta,  not  to  be  recorded 

twice,  etc. 

4646.  In  the  county  where  the  cattle  range. 

4647.  Only  one  mark  and  brand  to  be  used. 

4648.  Counter-brandinff. 

4649.  Authority  to  gather,  eta 

4650.  Inspections  to  be  personaL 

4651.  Certificate  of  inspection. 

4652.  Inspection  before  exportation. 
4658.  Certificates,  where  filed. 

4654.  Seizure  of  cattle  not  inspected  orig^ 

inally. 

4655.  Writ  of  sequestration,  if  necessary. 

4656.  Proceeds  paid  into   county  treasury, 

subject  to  claims. 

4657.  Description  of  cattle  also  filed. 

4658.  Chan^  of  destination. 

4659.  Counties  excepted  from  these  regula- 

tions. 

4659.  Inspectors  appointed,  when. 


Abt.  4611.  Inspector  to  be  elected.  Each  organized  county,  nbt  ex- 
pressly excepted  herein,  shall  constitute  an  inspection  district  for  tne  inspec- 
tion of  hides  and  animals,  and  at  each  ^neral  election  an  officer  to  be  styled 
^^  Inspector  of  hides  and  animals "  shall  oe  elected  by  the  qualified  voters  of 
such  county  in  the  same  manner  as  other  county  officers  are  elected.  [Act 
Aug.  23, 1876;  15  Leg.  p.  295;  Const.  Art.  16,  §  23.] 

Art.  4611a.  Gtovemor  to  appoint  in  unorganized  counties.  The 
governor  is  hereby  authorized  to  appoint,  with  the  advice  and  consent  of  the 
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senate,  one  notary  public  and  one  cattle  and  hide  inspector  in  each  of  the  un- 
organized counties  of  the  state.     [Act  April  11,  1879;  16  Leg.  p.  89.] 

Abt.  4612.  Term  of  office.  Inspectors  of  hides  and  animals  shall  hold 
their  offices  for  the  term  of  two  years  and  until  the  election  and  qualification  of 
their  successors  in  office.     [Act  Aug.  23,  1876;  15  Leg.  p.  295.] 

Art.  4613.  Vacancies,  how  filled.  In  case  of  a  vacancy  in  such  oflSce 
the  commissioners'  court  shall  fill  the  same  by  appointment  for  the  unexpired 
term,  and  until  such  vacancy  is  filled  by  such'  appointment  the  sheriff  of  the 
county  shall  discharge  the  duties  of  the  office.  [Act  Aug.  19,  1876;  15  Leg. 
p.  217.] 

Art.  4614.  Bond  and  oath.  Every  person  elected  to  the  office  of  in- 
spector of  hides  and  animals,  before  entering  on  the  duties  of  his  office,  shall 
enter  into  a  bond  with  two  or  more  good  and  sufficient  sureties,  to  be  ap- 
proved bv  the  county  commissioners'  court  of  the  county  constituting  his  dis- 
trict, which  bond  shall  be  in  a  sum  to  be  fixed  by  said  court,  not  less  than  one 
thousand  dollars  nor  more  than  ten  thousand  dollars,  payable  to  the  county 
judge,  conditioned  that  he  shall  well  and  truly  perform  the  duties  of  his  office 
in  accordance  with  the  provisions  of  this  chapter;  and  he  shall  also  take  and 
subscribe  the  oath  of  omce  prescribed  by  the  constitution,  which  shall  be  in- 
dorsed on  or  attached  to  said  bond,  together  with  the  certificate  of  the  officer 
administering  the  same  —  which  bond  and  oath  shall  be  deposited  and  recorded 
in  the  office  of  the  clerk  of  the  county  court  of  the  county.  The  bond  herein 
provided  for  shall  not  be  void  for  want  of  form  or  on  the  first  recovery,  but 
may  be  sued  on  from  time  to  time,  in  the  name  of  any  person  injured  by  a 
breach  thereof,  until  the  whole  penalty  shall  have  been  recovered.  [Act  Aug. 
23,  1876;  15  Leg.  p.  295.] 

Abt.  4615.  Appointees  also  to  give  bond.  Persons  appointed  to  fill 
vacancies  in  the  office  of  inspector  shall  give  bond,  and  take  the  oath  in  like 
manner  as  prescribed  in  the  preceding  article,  and  shall  not  enter  upon  the 
duties  of  the  office  until  such  bond  is  given  and  approved  and  such  oath  is 
taken ;  but  a  sheriff  acting  temporarily  as  inspector,  pending  a  vacancy  in 
such  office,  shall  not  be  required  to  give  additional  bond,  but  his  official  bond 
as  sheriff  shall  extend  to  and  include  the  faithful  and  proper  performance  of 
his  duties  as  inspector  ad  interim.     [Act  Aug.  19,  1876;  15  Leg.  p.  217.] 

Abt.  4616.  feeal  of  offloe.  The  countv  commissioners'  court  of  each 
county  shall  furnish  to  the  inspector  for  such  county  a  seal  of  office,  having 

upon  "it  the  words  "  Inspector  of  Hides  and  Animals, county,  Texas," 

\the  blank  to  he  filled  with  the  name  of  the  county]^  and  each  inspector  and  his 
deputy  shall  certify  their  official  acts  with  the  impress  of  such  seal.  Upon 
his  retirement  from  office  the  inspector  shall  deliver  such  seal,  together  with 
the  books,  papers  and  records  of  his  office,  to  his  successor.  [Act  Aug.  23, 
1876;  15  Leg.  p.  295.] 

Art.  4617.  Deputies  may  be  appointed.  Every  inspector  shall  have 
power  to  appoint  as  many  deputies  as  shall  be  necessary  to  perform  the  duties 
imposed  on  them  by  this  chapter,  and  such  deputies  shall  have  the  same  power 
and  authority  to  perform  the  duties  of  their  office  as  their  principal ;  and  the 
inspector  shall  require  bond  and  security  of  their  deputies  for  the  faithful  per- 
formance of  their  duties;  and  the  said  deputies  shall,  before  entering  upon 
their  duties,  take  and  subscribe  the  oath  prescribed  by  the  constitution,  which, 
together  with  the  certificate  of  the  officer  administering  the  same,  shall  be 
indorsed  upon  the  bonds.     [Act  Aug.  23,  1876;  15  L^g.  p.  295.] 

Art.  4618.  Appointment  to  be  recorded.  The  appointment  of  each 
deputy  shall  be  in  writing,  with  the  seal  of  the  inspector  thereon,  and  shall, 
with  their  bonds  and  oaths  of  office,  be  recorded  by  the  clerk  of  the  county 
court  of  the  county  constituting  their  district,  and  the  inspector  shall  be  re- 
sponsible to  any  persons  injured  thereby,  for  the  official  acts  of  each  of  their 
deputies,  and  they  shall  have  the  same  remedies  against  their  deputies  and 
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their  sureties  as  any  person  can  have  against  the  inspectors  and  their  sureties. 
[Act  Aug.  23, 1876;  15  Leg.  p.  295.] 

Art.  4619.  Meaning  of  terms.  Whenever  in  this  chapter  the  word 
**  inspector "  is  used,  it  shall  be  taken  and  deemed  to  be  "  the  inspector  of 
hides  and  animals,"  the  words  "deputy  inspector"  shall  be  taken  to  mean  the 
*' deputy  inspector  qf  hides  and  animals,"  and  the  words,  "county,  district  or 
inspection  district,"  shall  be  held  to  include  each  organized  county  in  this 
state  not  herein  excepted,  together  with  any  unorganized  county  that  may  be 
attached  for  judicial  purposes  to  an}^  such  county.  [Act  Aug.  23,  1876;  15 
Leg.  p.  295.] 

Art.  4620.  May  authenticate  instruments.  Every  inspector  shall 
have  authority  to  authenticate  bills  of  sale  of  animals,  and  give  certificates  of 
acknowledgment  of  the  same  under  his  hand  and  seal.  [Act  Aug.  23,  1S76; 
15  Leg.  p.  295.] 

Akt.  4621.  Inspections  and  record  thereof.  It  shall  be  the  duty  of 
the  inspector,  in  person  or  by  deputy,  to  faithfully  examine  and  inspect  all 
hides  or  animals  known  or  reported  to  him  as  sold,  or  as  leaving  or  going  out 
of  the  county,  for  sale  or  shipment,  and  all  animals  driven  or  sold  in  his  dis- 
trict for  slaughter,  packeries  or  butcheries,  and  the  inspector  shall  keep  a 
record,  in  a  well-bound  book,  in  which  he  shall  record  a  correct  statement  of 
the  number,  ages,  marks  and  brands  of  all  animals  inspected  by  him,  and  the 
number,  mark  and  brand  of  all  hides  inspected  by  him,  and  whether  the  same 
are  dry  or  green,  and  the  name  or  names  of  the  vendor  or  vendors,  and  of 
the  purchaser  or  purchasers  thereof.     [Act  Aug.  23,  1876;  15  Leg.  p.  295.] 

Art.  4622.  Monthly  returns  to  county  clerk.  He  shall  return  a  cer- 
tified copy  of  all  entries  made  in  such  record  during  each  month  to  the  clerk 
of  the  county  court  of  the  county  on  the  last  day  of  each  month,  which  re- 
port shall  be  filed  among  the  records  of  the  county  court.  The  book  of 
records  herein  provided  for  shall  at  all  times  be  open  for  the  inspection  of  any 
person  interested  therein.     [Act  Aug.  23,  1876;  15  Leg.  p.  295.] 

Abt.  4623.  Exemptions  from  inspection.  The  provisions  of  this  chap- 
ter shall  not  be  so  construed  as  to  include  sheep,  goats,  swine,  or  hides  of 
either,  nor  to  involve  the  re-inspection  of  salted  hides  in  packeries  or  other 
slaughter-houses  taken  from  animals  previously  inspected  and  returned,  as 
provided  in  the  preceding  articles.     [Act  Aug.  23,  1876;  15  Leg.  p.  295.] 

Art.  4624.  Shall  not  certify  unbranded  animals,  etc.  No  inspector 
shall  grant  any  certificate  of  inspection  of  any  unbranded  hides  or  animals, 
or  of  hides  or  animals  upon  which  the  marks  or  brands  cannot  be  ascertained; 
and  he  shall  prevent  the  same  from  being  taken  or  shipped  out  of  the  county 
unless  they  are  identified  by  proof  or  bv  a  bill  of  sale  signed  by  the  owner  of 
such  hides  or  animal,  and  acknowledged  before  some  officer  authorized  to  au- 
thenticate instruments  for  record  in  this  state.  [Act  Aug.  23,  1876;  15  Leg. 
p.  295.] 

Akt.  4625.  May  seize  certain  animals,  etc.  Every  inspector  shall 
have  power  to,  and  may  seize  and  sequestrate  all  unmarked  or  unbranded 
calves  or  yearlings;  and  all  calves  or  yearlings  freshly  marked  or  branded,  and 
on  which  the  fresh  marks  or  brands  are  unhealed,  which  are  about  to  be  slaugh- 
tered, or  driven  or  shipped  out  of  the  county,  unless  such  animals  are  accom- 
panied by  the  mothers  thereof,  or  are  identified  by  the  presentation  of  a  bill 
of  sale  from  the  person  proved  to  be  the  owner  thereof,  signed  by  him  or  his 
legally  authorized  agent,  and  acknowledged  before  some  officer  authorized  to 
authenticate  instruments  for  record  in  this  state.  [Act  Aug.  23, 1876;  J  5  Leg. 
p.  295.J 

Akt.  4626.  Also  unbranded  hides  and  animals.  Every  inspector  shall 
have  power  to,  and  may  seize  and  sequestrate  all  unbranded  animals  or  hides, 
and  animals  or  hides  upon  which  the  mark  or  brand  cannot  be  ascertained, 
which  are  about  to  be  taken  or  shipped  out  of  the  county,  or  which  animaU 
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are  about  to  be  slaughtered,  unless  such  animals  or  hides  are  identified  as  pro- 
vided in  the  preceding  article.     [Act  Aug.  23,  1876;  15  Leg.  p.  295.] 

Art.  4627.  Procedure  in  cajses  of  seizure.  When  the  inspector  has 
seized  any  hides  or  animals,  as  provided  for  in  the  two  preceding  articles,  he 
shall  report  the  fact  to  some  judge  of  the  district  or  county  court  or  justice 
of  the  peace,  according  as  the  value  of  the  property  seized  may  come  within 
the  jurisdiction  of  either  of  said  courts,  ana  it  shall  be  the  duty  of  said  judge 
or  justice  to  issue  or  cause  to  be  issued  a  citation  addressed:  "To  all  whom 
it  may  concern,"  setting  forth  a  seizure  of  said  property,  with  a  description 
of  the  same,  commanding  them  to  appear  at  a  day  named  in  said  citation  to 
show  cause  why  the  said  property  should  not  be  forfeited  to  the  county 
wherein  the  same  was  seized  and  sold  for  the  benefit  of  said  county ;  said  cita- 
tion shall  be  directed  to  the  sheriff  or  any  constable  of  said  county,  who  shall 
cause  certified  qopie^  of  the  same  to  be  posted  in  three  public  plac^  in  said 
county  for  a  period  of  ten  days  before  the  day  mentioned  in  said  citation. 
Upon  proof  of  the  posting  of  said  citation,  as  herein  required,  it  shall  be  the 
duty  of  the  judge  or  justice  of  the  peace  issuing  said  citation,  to  proceed  to 
condemn  the  property  mentioned  in  said  citation,  unless  satisfactory  proof 
should  be  made  of  the  ownership  of  said '  property,  or  other  sufficient  cause 
be  shown  why  the  same  should  not  be  oonaemned;  and  in  case  of  condemna- 
tion he  shall  order  the  same  to  be  sold  by  the  inspector  at  public  auction  to 
the  highest  bidder.  The  inspector  shall  be  entitled  to  retain  one-fourth  of  the 
net  proceeds  of  such  sale,  after  deducting  therefrom  all  expenses  connected 
therewith,  and  he  shall  immediately  pay  the  remaining  three-fourths  thereof 
into  the  county  treasury;  and  all  sums  so  paid  in  shall  be  placed  to  the  credit 
of  the  general  fund  of  such  county.     [Act  Aug.  23,  1876;  15  L^.  p.  295.] 

Art.  4628.  Bill  Of  sale  to  be  taken^  Every  person  who  shall  buy  or 
drive  any  animal  or  animals  for  sale  or  shipment  out  of  any  county,  or  who 
shall  buy  or  drive  any  animal  or  animals  for  slaughter,  shall,  at  the  time  of 
purchasing  and  before  driving  the  same,  procure  a  oiU  of  sale  from  the  o\7ner 
or  owners  thereof,  or  from  his  or  their  legally  authorized  agent,  which  bill  of 
sale  shall  be  in  writing,  properly  signed  and  acknowledged  before  some  officer 
authorized  to  authenticate  instruments  for  record  in  this  state.  Such  bill  of 
sale  shall  distinctly  enumerate  the  number,  kind  and  age  of  animals  sold,  to- 
gether with  all  the  marks  and  brands  discernible  on  said  animals;  and  said 
animals  shall,  before  leaving  the  county  in  which  they  have  been  gathered,  be 
inspected  by  the  inspector  of  such  county  or  his  deputy.  [Act  Aug.  23, 1876;. 
15  Leg.  p.  295.] 

Abt.  4629.  Also  in  sale  of  hides.  Every  person  who  shall  purchase 
any  hides  of  cattle  shall,  at  the  time  of  puii^hasing  the  same,  obtain  trom  the 
owner  thereof,  or  from  his  legally  authorized  agent,  a  bill  of  sale  in  writing, 
certified  to  by  the  inspector  or  by  any  otticer  authorized  to  take  acknowledg- 
ments, which  bill  of  sale  shall  recite  in  full  the  marks  and  brands  of  eaca 
hide,  the  weight  thereof,  and  whether  the  same  is  dry  or  green.  [Act  Aug. 
23,  1876;  15  Leg.  p.  295.] 

Abt.  4630.  Certificate  of  inspection  to  be  given.  Whenever  an  in- 
spector shall  have  inspected  any  animal  or  animals,  as  herein  provided,  he 
shall  on  the  presentation  of  a  bill  of  sale  or  power  of  attorney  from  the  owner 
or  owners  of  such  animal  or  animals,  or  his  or  their  agent,  duly  authorized  in 
writing,  which  bill  of  sale,  power  of  attorney  or  authority  shall  be  in  writing, 
duly  signed  and  acknowledged  by  the  person  executing  the  same  before  some 
ofiicer  authorized  to  authenticate  instruments  for  record  in  this  state,  and  on 
payment  to  said  inspector  of  his  legal  fees,  deliver  to  the  purchaser  of  the  an- 
imals mentioned  in  such  bill  of  sale  or  power  of  attorney",  or  his  agent,  a  ce^ 
tilicate  setting  forth  that  he  has  carefully  examined  and  inspected  such  animal 
or  animals,  and  that  said  purchaser  has  in  all  respects  complied  with  lije 
provisions  of  this  chapter,  wnich  certificate  shall  uut  be  complete  uuul  tiie 
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same  and  bill  of  sale  herein  provided  for  shall  be  recorded  in  the  oflBce  of 
the  clerk  of  the  county  co«rt  of  the  county  and  be  certified  to  by  said  clerk 
under  his  hand  and  seal.  Such  certificate  shall  be  then  delivered  to  the  pur- 
chaser or  purchasers,  and  shall  protect  him  or  them  from  the  payment  or  in* 
spection  fees  in  any  other  district  for  the  animals  therein  described,  except  the 
county  from  which  the  same  may  be  exported.  [Act  Aug.  23, 1876 ;  15  Leg. 
p.  295.] 

Abt.  4631.  Same  subject.  Any  person  or  persons  driving  cattle  in  his 
or  their  own  mark  and  brand  shall  be  entitled  to  the  certificate  of  inspection 
provided  for  in  the  preceding  article,  on  payment  of  fees  to  the  inspector,  and 
on  presentation  to  tne  inspector  of  the  certificate  of  the  clerk  of  the  county 
court  of  the  county  where  such  mark  and  brand  is  recorded,  to  the  effect  that 
the  mark  and  brand  named  therein  is  duly  recorded  in  his  office  as  the  mark 
and  brand  of  the  person  so  driving  such  cattle.  [Act  Aug.  23,  1876;  15  Leg.^ 
p.  295.] 

Abt.  4632.'  Road  brand*  Any  person  or  persons  who  shall  drive  anr 
cattle  to  market  beyond  the  limits  oi  this  state  shall,  before  removing  such 
cattle  from  the  county  where  the  same  are  gathered,  place  upon  eadi  and 
every  animal  so  to  be  driven,  a  large  and  plain  road  brand,  composed  of  any 
device  he  may  choose;  which  brand  shall  oe  branded  on  the  left  side  of  the^ 
back  behind  the  shoulder;  and  every  person  or  persons  using  or  causins^  to  be- 
used  any  road  brand,  shall  place  the  same  on  record  as  in  the  case  of  other 
brands,  m  the  county  from  which  the  animals  are  to  be  driven,  and  before^ 
their  removal  from  such  county.    [Act  Aug.  23,  1876;  15  Leg.  p.  295.] 

Abt.  4633.  Exportation  of  cattle  to  Mexico.  Any  person  intending 
to  drive  or  ship  any  animals  to  the  republic  of  Mexico,  may  ship  the  same- 
from  any  point  on  the  coast  of  Texas,  or  may  drive  or  ship  them  across  the- 
Rio  Grande  river  at  anv  point  where  a  custom-house  of  the  United  States  is- 
located;  and  shall  not  drive  or  ship  such  animals  across  the  Rio  Grande  at 
any  other  point  or  points;  and  he  shall  cause  all  such  animals  to  be  inspected. 
by  the  inspector  of  the  district  in  which  the  point  of  shipment  or  place  at 
which  they  are  to  be  driven  across  said  river  is  situated;  such  inspection  shall 
be  made  oefore  shipment  from  the  state  or  passage  across  said  river  of  said 
animals.    [Act  Aug.  23,  1876;  15  Leg.  p.  295.J 

Asr.  4634.  Herds  in  transit  may  be  inspected.  Whenever  a  drove^ 
of  cattle  may  be  passing  through  any  county  it  shall  be  the  duty  of  the  in- 
spector, if  called  upon  so  to  do  by  any  person,  to  stop  and  inspect  said  drove 
without  any  unnecessary  detention  of  the  same;  and  he  shall  exercise  the 
same  powers  and  perform  the  same  duties  in  the  inspection  of  said  cattle  as^ 
are  prescribed  in  articles  7,  9  and  10.     [Act  Aug.  23,  1876;  15  Leg.  p.  295. J 

Abt.  4635.  Fees,  how  paid*  If  any  cattle  l^  found  in  said  drove  not  in- 
cluded in  the  certificate  of  the  inspector  of  the  county  in  which  the  drove  mav 
have  been  gathered,  the  fees  of  the  inspector  shall  be  paid  out  of  the  proceeds^ 
of  the  sale  of  said  cattle;  but  if  no  cattle  shall  be  found  in  said  drove  except 
those  covered  by  the  inspector's  certificate,  then  the  inspector's  fees  shall  be 
paid  by  the  person  at  whose  instance  and  request  said  drove  was  inspected*^ 
[Act  Aug.  23,  1876;  15  Leg.  p.  295.] 

Abt.  4636.  Hides  imported  from  Mexico.  The  hides  of  all  cattle  im- 
ported into  this  state  from  Mexico  shall  be  inspected  by  the  inspector  of  hides^ 
and  animals  of  any  county  or  district  into  which  the  same  may  be  introduced 
or  imported ;  and  should  the  importer  of  said  hides  fail  or  refuse  to  pay  the 
inspection  fees  as  provided  by  law,  the  inspector  is  hereby  authorized  to  retain 
possession  of  said  bides  and  sell  a  sut&cient  number  thereof,  after  pubhc  notice- 
of  three  days,  to  the  highest  and  best  bidder,  to  pay  said  inspection  fees  and 
all  necessary  expenses  incurred  in  connection  therewith.  [Act  Aug.  23,  1876;. 
15  Leg.  p.  295.J 

Abt.  4637.  Horses  and  mules.  Horses  and  mules  imported  from  Mexico- 
into  this  state  shall  be  inspected  in  accordance  with  the  provisions  of  the  pre- 
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<;eding  article  and  with  like  authority  to  retain  and  sell  as  therein  provided 
for  a  failure  to  pay  inspection  fees.     [Act  Aug.  23,  1870;  15  Leg.  p.  295.] 

Art.  4638.  Suspicious  hides  to  be  seized.  Should  an  i  nspector  of  hides 
And  animals  find  among  hides  imported  from  Mexico  any  hides  which,  from 
the  brand  or  from  other  evidence,  he  has  reason  to  believe  have  been  stolen 
from  the  lawful  owner,  it  shall  be  his  duty  to  separate  said  hides  from  the 
others  undergoing  inspection,  and  to  notify  any  person  he  believes  to  be  in- 
terested therein  to  come  forward  and  institute  suit  for  the  recovery  of  the 
.same.     [Act  Aug.  23,  1876;  15  Leg.  p.  295.] 

Art.  4639.  Procedure  upon  seizure.  Should  no  person  appear  to  claim 
said  hides,  the  inspector  shall  within  twenty-four  hours  make  oath  before  the 
county  judge  of  the  county  or  before  a  justice  of  the  peace  of  the  county,  that 
he  has  reason  to  believe  that  said  hides  have  been  stolen;  whereupon  said 
oounty  judge  or  justice  of  the  peace  shall  issue  a  citation,  directing  the  im- 
porter or  party  claiming  the  same  to  appear  before  him  at  his  ojfice  within  a 
time  specified,  not  to  exceed  twenty-four  hours,  to  show  cause  why  said  hides 
should  not  be  condemned.     [Act  Aug.  23,  1876 ;  15  Leg.  p.  295.] 

Art.  4640.  Importer  to  recover  on  proof.  Should  said  importer  or 
^claimant  make  proof  that  he  is  the  lawful  owner  of  said  hides  by  showing  a 
bill  of  sale  from  the  owner  of  the  same  or  his  legally  authorized  agent,  and 
by  showing  a  complete  chain  of  transferor  title  from  the  original  owner  of 
the  brand  to  himself  or  his  firm,  as  the  case  mav  be,  the  county  judge  or  jus- 
tice of  the  peace  shall  direct  that  the  same  be  delivered  to  said  importer  or 
claimant  upon  his  paying  the  inspection  fees.  [Act  Aug.  23,1876;  15  Leg. 
p.  295.] 

Art.  4641.  Hides  to  be  sold  if  not  proven  away.  Should  the  im- 
porter or  claimant  of  said  hides  fail  to  establish  his  claim  as  the  lawful  owner 
of  the  same,  or  to  any  number  of  said  hides  so  seized,  it  shall  be  the  duty  of 
the  county  judge  or  the  justice  of  the  peace  to  direct  that  said  hides  be  sold 
at  public  auction  by  the  inspector  of  hides  and  animals,  or  his  deputy,  after  a 
notice  of  ten  daj^s,  published  in  a  newspaper,  should  there  bd  one  published  in 
:fiaid  county ;  or,  if  no  newspaper  be  published,  then  by  notice  in  writing,  posted 
At  the  court-house  and  two  or  more  other  places  in  said  county,  and  the  said 
hides  shall  be  sold  to  the  highest  and  best  bidder.  [Act  Aug.  23,  1876;  15 
Leg.  p.  295.] 

Art.  4642..  Fees  of  inspector  in  such  cases.  The  inspector  of  hides 
And  animals  shall  retain  twenty-five  per  cent,  of  the  purchase  money,  after 
having  deducted  and  paid  all  necessary  expenses  incurred  by  reason  of  said 
sale,  and  he  shall  deposit  the  remainder  of  said  purchase  money  with  the 
<3ounty  treasurer  and  take  his  receipt  therefor;  and  said  county  treasurer  shall 
place  one-half  of  said  sum  of  money  to  the  credit  of  the  school  fund  and  the 
other  half  to  the  credit  of  the  jury  fund  of  said  county.  [Act  Aug.  23, 1876; 
15  Leg.  p.  295.] 

Art.  4643.  Hides  to  be  delivered  to  true  owner,  etc.  Should  any 
person  appear  either  by  himself,  his  agent  or  attorney,  and  claim  any  hides 
imported  from  Mexico  at  any  time  betore  said  hides  shall  have  been  sold  as 
above  directed,  and  should  said  claim  be  established  before  the  county  judge 
or  a  justice  of  the  peace  of  said  county,  such  hides  shall  be  delivered  to  tne 
claimant,  and  all  costs  accrumg  therein  shall  be  paid  by  the  importer;  pro- 
vided, that  at  any  time  before  proceedings  shall  have  been  commenced  as  above 
directed,  the  importer  may  be  permitted  to  pay  the  lawful  owner,  his  agent 
or  attorney,  for  any  hides  imported  ky  him  trom  Mexico  and  presented  in  any 
county  of  this  state  for  inspection,  and  upon  such  payment,  and  the  fees  for 
inspection,  such  hides  shall  be  released.     [Act  Aug.  23,  1876 ;  15  Leg.  p.  295.] 

Art.  4644.  Revised  list  of  marks  and  brands.  The  clerk  of  the 
-county  court  in  each  county  shall  transcribe  the  list  of  all  recorded  marks  and 
i>rands  in  his  county  and  revise  the  same.     Such  revised  list  shall  be  written 
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in  a  well-bound  book,  kept  for  that  purpose  only,  and  shall  be  arranged  as 
follows,  viz. :  All  brands  of  the  letter  class  shall  be  placed  in  alphabetical  order, 
following  which  shall  be  the  numeral,  character  and  device  brands  in  th& 
order  of  the  date  of  their  registration.  Opposite  each  brand  shall  be  stated 
the  marks  corresponding  to  said  brand,  the  name  of  the  owner  of  the  brand, 
his  place  of  residence;  if  the  same  be  sold,  the  name  of  the  person  to  whom 
sold,  and  his  residence;  the  date  of  registration  of  the  brands  and  marks,  par^ 
ticulars  relating  thereto.  Before  each  brand  shall  be  placed  its  number,  com- 
mencing at  one  for  the  first  brand  on  the  revised  list;  and  the  nanae  of  the 
owner  of  each  brand  shall  be  indexed,  reference  being  had  in  such  index  to 
the  list  number  of  the  brand  or  brands  of  such  owner;  and  all  new  brands 
and  marks  placed  on  record  shall  be  immediately  recorded  and  indexed  in  said 
book,  which  shall  at  all  times  be  open  to  the  inspection  of  all  persons ;  pro- 
vided^ that  the  provisions  of  this  article  shall  apply  only  to  counties  in  which 
the  work  of  transcribing  the  records  has  not  alreadv  been  done  in  accordance 
with  law.     [Act  Aug.  23,  1870;  15  Leg.  p.  295.] 

Aet.  4:645.  Same  brand,  etc.,  not  to  be  recorded  twice,  etc.  In  alt 
cases  where  application  for  registration  of  any  mark  or  brand  shall  be  made, 
the  clerk  of  the  county  court  shall  receive  and  record  the  same,  unless  an  ex- 
amination of  the  recorded  list  of  marks  and  brands  shows  that  a  similar  mark 
and  brand  is  already  upon  record  in  such  county,  in  which  event  he  shall 
refuse  to  register  or  give  any  certificate  for  the  same ;  provided,  that  if  such 
applicant  shall  have  previously  had  such  mark  and  brand  recorded  in  some 
other  county,  and  shall  have  a  certificate  from  the  clerk  of  the  county  in  which 
said  brand  had  been  recorded,  stating  that  said  brand  and  mark  had  beein  re- 
corded in  said  county  at  some  time  anterior  to  the  time  of  the  registration  of 
the  similar  mark  and  brand  in  the  county  in  which  the  applicant  may  desire 
to  have  his  brand  recorded,  then  said  brand  and  mark  shall  be  recorded  and 
the  clerk  shall,  on  the  record,  make  a  minute  setting  forth  said  facts.  [Act 
Aug.  23,  1876;  15  Leg.  p.  295.J 

A^.  4646.  In  the  county  where  cattle  range.  All  marks  and  brandy 
of  cattle  shall  be  recorded  in  the  county  or  counties  in  which  they  usually 
range ;  provided^  that  when  cattle  are  gathered  near  the  county  line  the  bills 
of  sale  of  the  samie  shall  be  recorded  in  both  counties,  and  when  any  stock  of 
cattle  is  sold  the  fact  shall  be  noted  on  the  record  opposite  or  near  the  record 
of  its  mark  and  brand,  giving  the  name  of  the  vendor  and  vendee  and  date  of 
sale,  and  this  shall  be  done  as  often  as  there  may  be  a  sale.  It  is  made  the  duty 
of  the  inspector  to  procure  certified  copies  of  the  marks  and  brands  of  his 
county  for  himself  and  his  deputies,  and  monthly  to  have  added  thereto  the 
marks  and  brands  that  may  be  recorded.  [Act  Aug.  23,  1876;  15  Leg. 
p.  295.] 

.  Art.  4647.  Only  one  mark  and  brand  to  be  used.  No  person  own- 
ing and  claiming  stock  shall  in  originally  marking  and  branding  animals  rfake 
use  of  more  than  one  mark  and  brand;  provided^  that  any  person  may  own 
and  possess  animals  in  many  marks  and  brands,  the  same  having  been  by  him 
acquired  by  purchase,  and  bills  of  sale  in  writing,  properly  acknowledged,  from 
the  previous  owner  or  owners,  or  his  or  their  legally  constituted  agent,  shall 
be  sufficient  evidence  of  such  purchase;  but  the  increase  of  such  animals,  or 
of  any  animals  counter-branded  by  such  person  from  other  stocks  of  cattle 
owned  by  him  shall  be  branded  or  counter-branded  by  one  and  the  same  brand, 
and  when  marked  by  such  person  shall  be  marked  in  one  and  the  same  mark. 
[Act  Aug.  23,  1876;  "15  Leg.  p.  295. J 

Art.  4648.  Counter-branding.  In  all  cases  where  the  counter-branding 
of  any  cattle  shall  be  deemed  necessary  or  expedient,  the  person  so  counter- 
branding  shall  counter-brand  fhe  existing  brand  ot  the  animal  by  which  the 
owner  tnereof  is  then  known,  or  by  which  it  is  then  claimed  and  owned, 
by  branding  below  the  said  brand  iXj^fac-aimiLe^  that  is,  simdar  letters,  charao- 
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ters  or  numbers,  as  the  case  may  be,  and  he  shall  also  place  on  said  animals 
the  brand  of  the  then  owner  thereof ;  but  no  person  shall  change  or  alter  the 
^ar-marks  of  any  animal,  but  in  counter-branding  shall  leave  the  ears  bearing 
the  same  mark  or  marks  as  before  counter-branding.     [Act  Aug.  23,  1876; 

15  Leg.  p.  295.] 

Abt.  4649.  Authority  to  gather,  etc.  Any  person  having  marks  and 
brands  recorded  in  the  office  of  the  clerk  of  the  county  court  may  file  with  the 
inspector  a  list  of  his  recorded  marks  and  brands,  certified  by  the  clerk  under 
his  seal,  to  which  certified  list  shall  be  attached  the  names  of  any  person  or 
persons  whom  the  owner  of  said  stock  may  wish  to  authorize  to  gather,  drive 
or  otherwise  handle  his  stock;  and  the  filing  of  said  list  with  the  inspector  shall 
be  deemed  sufficient  authority  to  the  person  or  persons  named  m  such  list 
to  gather,  drive  or  otherwise  handle  any  animals  of  the  marks  and  brands 
therein  described.     [Act  Aug.  23,  1876;  15  Leg.  p.  295.] 

Abt.  4650.  Inspections  to  be  personal.  In  making  inspections  the 
inspector  shall  not  trust  to  the  statements  or  representations  of  anjr  person, 
but  he  shall  in  person  carefully  inspect  and  examine  each  animal  or  hide  sepa- 
rately, so  as  to  identify  the  marks  and  brands  and,  in  case  of  animals,  the  ages, 
and  sexes.     [Act  Aug.  23,  1876;  15  Leg.  p.  295.] 

Art.  4651.  Certificate  of  inspection.  He  shall  also  carefully  examine 
the  bills  of  sale  and  lists  of  brands  and  marks  for  the  cattle  inspected  by 
him,  and  if  satisfied  that  the  person  claiming  the  cattle  inspected  has  correct 
bills  of  sale  or  chain  of  transfer  in  writing  from  the  recorded  owner,  op  is  the 
owner  himself  in  whole  or  part  of  the  mark  and  brand  of  each  animal  in  his 
•drove  or  herd  which  should  be  inspected,  and  that  he  has  none  other  in  said 
herd  or  under  his  control  to  be  carried  with  it,  he  will  then,  and  not  until 
then,  make  out  a  certificate,  which  he  shall  first  enter  in  his  record,  imder  his 
hand  and  seal,  containing  the  number  of  cattle  in  each  mark  and  brand,  with 
their  respective  ages  and  sexes,  thus  inspected,  and  that  they  appear  to  be  the 
property  of  the  person  for  whom  they  were  inspected,  naming  him  or  her,  as 
appears  by  bills  of  sale  from  the  recorded  owner  of  the  marks  and  brands  on 
the  cattle  inspected  by  him,  or  the  owner  of  the  brand  and  mark  himself  or 
herself,  and  that  he  has  none  other  in  his  herd  or  under  his  control  that  should 
be  inspected;  and  that  he  intends  to  drive  or  ship  them,  naming  the  place  in 
the  state,  for  sale  or  slaughter;  or,  if  out  of  the  state,  he  shall  then  name  the 
place  on  the^border  of  the  state  through  which  it  is  proposed  to  drive  or  ship 
such  stock.     [Act  Aug.  23,  1876;  15  Leg.  p.  295.] 

Abt.  4652.  Inspection  before  exportation.  Whenever  any  person 
shall  be  about  to  drive  or  ship  any  stock  out  of  the  state,  if  the  inspector  shall 
believe  or  is  informed  by  any  credible  person  that  said  person  has  other  stock 
in  his  herd  than  those  covered  by  his  original  certificate  of  inspection,  or  by 
subsequent  purchase  duly  attested  by  proper  bill  of  sale,  the  inspector  at  said 
point  of  shipment  or  border  counter  where  said  person  leaves  the  state,  shall 
be  authorized  to  inspect  said  stock  in  the  same  manner  as  in  the  original  in- 
spection ;  and  if  any  stock  is  found  in  said  herd  other  than  those  covered  by 
his  original  certificate  of  inspection,  or  by  subsequent  purchase  duly  and  prop- 
erly authenticated  by  bill  ot  sale,  the  fees  of  said  inspector  shall  be  paid  as 
provided  in  article  4635  of  this  GhsL^ter;  provided,  that  the  said  inspector  shall 
m  no  case  be  authorized  to  receive  or  demand  more  than  three  cents  per  head 
for  each  head  of  cattle  inspected,  but  if  not,  then  said  fees  shall  be  paid  by 
the  person  at  whose  instance  said  inspection  was  made ;  and  if  said  inspection 
is  made  by  the  inspector,  at  his  own  instance,  and  no  stock  is  found  in  said 
ierd  except  those  properly  accounted  for  under  the  provisions  of  this  article, 
then  said  inspector  shall  receive  no  fees  for  said  inspection.   [Act  July  5, 1879; 

16  Leg.  S.  S.  p.  19.] 

Art.  4653.  Certificate,  where  filed.  One  of  these  certificates  the  in- 
specter  shall  immediately  remit  by  mail,  postage  paid,  to  the  first  inspector, 

558 


Digitized  by 


GoogI( 


T.  93,  Ch.  5.]  STOCK   LAWS  —  PROTECTION   OF   STOCK-RAISERS.  4654-4059. 

and  the  party  owning  the  cattle  shall  deposit  the  other  with  him  in  two 
months  from  the  date  of  the  original  inspection,  both  to  be  kept  by  him  in  liis 
office.     [Act  Aug.  23,  1876;  15  Leg.  p.  295.] 

Art.  4654.  Seizure  of  cattle  not  inspected  originally.  Bat  if  the  in- 
spector at  the  point  of  destination  shall  find,  upon  inspection,  that  the  owner 
of  the  herd  or  person  in  charge  has  in  his  herd  other  cattle  besides  those  in- 
spected originally  in  the  county  from  which  said  herd  was  driven,  he  shall 
seize  said  cattle  and  take  them  into  possession,  and  thereupon  the  same  pro- 
ceedings shall  be  had  as  are  prescribed  in  article  4627. 

Art.  4655.  Writ  of  sequestration,  if  necessary.  If  the  person  in 
charge  of  any  such  cattle  shall  refuse  to  deliver  the  same  into  the  possession 
of  the  inspector,  such  inspector  may  apply  for  and  obtain  a  writ  of  sequestra- 
tion from  any  justice  of  the  peace,  countv  judge  or  district  judge,  according 
as  the  value  of  such  cattle  may  come  within  the  jurisdiction  of  either.  Such 
writ  may  be  obtained  upon  the  affidavit  of  the  inspector,  stating  that  he  be- 
lieves such  cattle  have  been  unlawfully  acquired,  ana  shall  issue  without  bond, 
and  be  forthwith  executed  by  the  sheriflf  or  any  constable  of  the  county;  and 
thereupon  the  proceedings  referred  to  in  the  preceding  article  shall  be  had 
before  the  officer  issuing  the  writ,  either  in  term  time  or  in  vacation. 

Art.  4656.  Proceeds  paid  into  county  treasury  subject  to  claims. 
The  net  proceeds  of  the  sale  of  cattle  condemned  under  the  two  preceding 
article,  save  one-fourth  of  such  proceeds  retained  by  the  inspector  for  his  com- 
pensation, shall  be  paid  into  the  county  treasury,  subject  to  the  claim  of  the 
true  owner  of  such  cattle;  and  if  no  claim  be  set  up  and  established  thereto 
within  fne  year  from  the  date  of  its  deposit,  such  proceeds  shall  pass  into  the 
general  fund  of  the  county,  and  all  claims  thereto  shall  thereafter  be  barred. 

Art.  4657.  Description,  etc:,  of  cattle  also  filed*  At  the  time  such 
proceeds  are  originally  deposited  in  the  county  treasury,  the  inspector  shall 
accompany  such  deposit  with  a  certified  statement,  under  his  hand  and  seal,  of 
the  number  of  cattle  sold,  the  mark  and  brand  of  each  animal,  and  the  amount 
for  which  each  sold. 

Art.  4658.  Change  of  destination.  If  the  owner  of  the  inspected  herd 
should  desire  to  sell,  slaughter  or  ship  the  cattle,  or  any  of  them,  at  any  other 
place  than  the  destination  named  in  the  original  certificate  of  inspection,  he 
may  do  so  by  first  having  his  herd  inspected  at  the  point  of  destination  therein 
named,  and  a  new  certificate  of  inspection  issued  to  him  at  that  point,  naming 
the  new  point  of  destination  or  shipment;  and  upon  his  arrival  at  such  new 
point  of  destination  like  proceedings  shall  be  had,  in  the  way  of  inspection, 
comparison  and  return  of  the  certificates  of  inspection  as  are  prescribed  for 
the  original  point  of  destination. 

Art.  4659.  Counties  excepted  from  these  regulations.  The  coun- 
ties of  Anderson,  Austin,  Angelina,  Bell,  Bowie,  Brazos,  Bastrop,  Burleson, 
Brazoria,  Camp,  Cass,  Chambers,  Clierokee,  Colorado,  Dallas,  Delta,  Denton, 
Ellis,  Fannin,  Franklin,  Falls,  Freestone,  Gonzales,  Eastland,  Stephens, 
Fayette,  Galveston,  Goliad,  Grayson,  Gregg,  Grimes,  Hardin,  Harrison,  Hen- . 
derson,  Hill,  Hunt,  Hopkins,  Houston,  Jackson,  Jasper,  Jefferson,  Johnson, 
Kaufman,  Lamar,  Lee,  Leon,  Lampasas,  McLennan,  Madison,  Marion,  Mont- 

fomery,  Morris,  Nacogdoches,  Newton,  Orabge,  Panola,  Parker,  Polk,  Palo 
'into,  Kains,  Ited  Kiver,  Kobertson,  Rockwall,  liusk,  Sabine,  San  Augustine, 
San  Jacinto,  Shelby,  Smith,  Tarrant,  Titus,  Trinity,  Tyler,  Upshur,  Van  Zandt, 
Walker,  Washington,  Wharton,  De  Witt,  Wise,  Wood,  Jack,  Calhoun,  Harris, 
Young,  Wheeler,  Lavaca,  Oldham,  Nueces,  Bee,  Refugio,  Limestone,  San  Pa- 
tricio, Donley,  Matagorda,  Victoria,  and  the  unorganized  counties  attached  to 
Wheeler,  Oldham,  and  Donley  counties,  are  hereby  exempted  from  the  oper- 
ations of  this  act,  and  that  the  provisions  of  the  same  shall  in  no  wise  relate 
or  apply  to  the  aforesaid  counties: 

Inspectors.     Pravided^  that  in  those  counties  bordering  on  the  lines  of  the 
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state,  except  those  bordering  on  Red  Eiver,  whether  organized  or  unorgan- 
ized, the  governor  shall  appoint  an  inspector,  whose  duty  it  shall  be  to  inspect, 
under  the  provisions  of  this  act,  all  stock  about  to  be  driven  or  shipped  out  of 
the  state,  where  there  is  a  depot  or  place  for  the  shipment  of  cattle:  Pro- 
vided^ that  such  cattle  shall  not  be  subject  to  inspection  on  board  of  any  rail- 
road unless  the  same  have  been  placed  on  board  of  such  train  for  the  purpose 
of  evading  the  provisions  of  this  act: 

And  providea  further^  That  the  counties  of  Limestone,  Favette,  Lavaca, 
Gonzales,  Bell,  Calhoun,  Navarro,  Hood,  Houston,  Somervill,  £rath,  Bosoue, 
Austin,  Jackson,  Victoria,  Freestone,  Coryell,  Hamilton,  Williamson,  and  Har- 
ris, shall  be  excepted  from  all  laws  regulating  inspection  of  hides.  [Act 
March  21,  July  4,  1887;  2(>.Leg.  p.  34.] 

(1)  The  title  of  the  act  above  cited  is  as  follows:  '*  An  act  to  amend  section  46,  chapter  25, 
of  the  acts  of  1885,  entitled  *  An  act  to  amend  chapter  79  of  the  acts  of  1883,  entitled  *  An 
act  to  amend  section  46  of  An  act  to  encourage  stock  raising  and  to  protect  stock  raisers,*  ap- 
proved April  22,  1879,  and  amended  April  4,  1881,  and  April  12,  1883.'^ 

The  provisions  of  the  Revised  Statutes  are  based  on  the  act  of  August  23,  1876,  chapter  165 
(15  Leg.  p.  295);  by  the  act  of  AprU  22,  1879,  chapter  130  (16  Leg.  p.  138).  Section  46  of  the 
act  of  August  28,  1876,  chapter  165,  was  amended  without  reference  to  R  S.  art.  4659.  Ch.  180, 
16  Leg.,  was  amended  by  act  of  April  4,  1881  (ch.  93,  17  Leg. p.  105).  Ch.  93,  17  Leg.  p.  105, 
was  amended  by  act  of  April  12,  1883  (ch.  79, 18  Leg.  p.  79).  Ch.  79,  18  Leg.,  was  amended  bj 
act  of  March  14,  1885  (ch.  25,  19  Leg.  p.  26). 
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BILL  OF  SALE  shall  be  taken  for  animals 

and  hides,  when,  4628. 
BRAND,  owner  shall  have,  4556. 
shall  be  recorded,  4556,  4560. 
but  one  shall  be  used  bv  same  person,  4566. 
disputes  as  to,  how  settled,  4559. 
record  of,  evidence  and  notice  of  t^le,  4559 

(1)  and  4561. 
county  established,  4556a. 
described,  4556a,  §  2. 
may  be  placed  on  horses  and  cattle,  how, 

4556a,  §3. 
on    removal     of   horses,    etc.,    counter- 
branded,  4556a,  §  4. 
proceedings  to  ^estray  stock  with  county 

brand,  4556a,  §  5. 
penalty  where  clerk  fails  to  send  notice, 

4556a,  g  6. 
list  of  county  brands  posted,  4556a,  g  7. 
COUNTY  BRAND.     See  Brand. 
to  be  used  on  stock,  when,  4558. 
CAYOTE,  amount  payable  for  the  killing  of, 

4561a. 
ESTRAYS,  who  may  take  up,  4570. 
oath,  appraisement  and  bond,  4571. 
ownership,  how  proven,  4572. 
respectability  of  witness,  shown    when, 
4573. 
taker-up   not   entitled     to    compensation, 

when,  4574. 
not  to  be  used  until  bond  given,  etc.,  4575, 

4587. 
shall  be  returned  by  county  commissioner, 

when,  4576. 
papers  relating  to,  recorded  when  and  how, 

4577. 
two  or  more  animals  may  be  included  in 

one  entry,  4578. 
clerk  to  advertise,  etc.,  4579. 
sale  of,  when  and  how  made,  4580. 

return  of,  4581. 
of  horses,  mules,  oxen,  etc.,  made  when, 

4582. 
of  hogs,  sheep  and  cattle  other  than  work- 
ing oxen,  made  when,  4583. 


ESTRAYS — continued. 

returns  of,  when  and  how  made,  4585. 
not  made  in  compliance  with  Ikw,  taker 
liable,  etc.,  4586. 
death  of,  when  and  how  reported,  4588. 
proceeds  of  sale  of,  how  disposed  of,  4589. 
penalty  for  refusing  to  deliver,  4590. 
may  be  claimed  by  owner,  when,  4591. 
EXEMPTION  of    counties  from  stock  law, 

4659. 
FENCE,  in  counties  where  stock  law  enforced, 

defined,  4609,  4609a. 
GOATS,  estrayed  how,  4583,  4584. 
HIDES,  without  brands,  may  be  seized,  wheOt 
4626. 
shall  be  conveyed  in  writing,  when,  4629. 
imported  from  Mexico  shall  be  inspected, 

4636. 
supposed  to  be  stolen,  shall  be  seized,  4688. 
procedure  on  seizure,  4639-4643. 
HOGS,  estrayed  how,  4583,  4584. 
INSPECTION  OF  STOCK 
inspector  to  be  elected,  4611. 
appointed  in  unorganized  counties,  4611a. 
appointment   of,    in    counties  on   state 

boundaries,  4659. 
term  of  otfice,  4612. 
vacancies,  how  filled,  4618. 
bond  and  oath,  4614,  4615. 
seal  of  office,  4616. 
may  appoint  deputies,  4617. 
appointment  to  be  recorded,  4618. 
term  defined,  4619. 
may  authenticate  instruments,  4620. 
shall  inspect  hides  and  animals,  when, 

etc.,  4621,  462a 
shall    make   monthly  reports  to  county 

clerk,  4623. 
shall  not  certify  unbranded  animals,  4624. 
may  seize*  certain  animals,  4625. 
may  .seize  unbranded  «nim«lg  or  hides, 
when,  4626. 
procedure  in  case  of  seizure,  4627. 
bill  of  sale  of  cattle  sliall  be  taken,  when, 
4628. 
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INSPECTION  OF  STOCK  —  continued, 
bill  of  sale  of  hides  to  be  taken,  when,  4629. 
certificate  of  inspection  to  be  given,  4630, 

4681. 
road  brand  shall  be  used,  4682. 
exportation  of  cattle  to  Mexico,  4688. 
herds  in  transit  may  be  inspected,  4684. 

fees  for,  how  paid,  4685. 
hides  imported  from  Mexico  shall  be  in- 
spected, 4686. 
horses  and  moles  imported  from   Mexico 

shall  be  inspected,  4687. 
suspicioiis  hides  and  animals  to  be  seiased, 
4688. 
procedure  on  seizure,  4689. 
Importer  may  recover  on  proof,  4640. 
hiaes  to  be  sold  if  not  proven  away,  4641. 
fees  of  inspector.  4642. 
hides  to  be  delivered  to  owner,  when, 
4648. 
list  of  marks  and  brands  to  be  revised,  4644. 
brand  not  to  be  recorded  twice,  4645. 
maiks   and   brands   recorded   in   counties 
where  cattle  range.  4646. 
bat  one  to  be  used,  4647. 
counter-brand  permitted,  when  and  how. 

4648. 
list  of,  with  names  of  persons  authorized 
to  gather  stock,  4649. 
ma^  oe  filed  with  inspector,  4650. 
inspection  to  be  personal,  4650. 

certificate  of,  now  given,  4651. 
inspection  to  be  made  before  exportation, 
when«j4652. 
certificates  of,  where  filed,  4658. 
seizure  of  cattle  authorized,  when,  4654. 
sequestration  of  cattle,  how,  4655. 
proceeds  of  sale  of  condemned  cattle  paid 
into  the  treasury,  how,  4656,  4657. 
on  change  of  destination,  new  certificate  of 

inspection  issued,  how,  4658. 
counties  excepted  from  stock  law,  4659. 
LEOPARD,  amount  payable  for  the  killing 

of,  4561a. 
LOBO,  amount  payable  for  the  killing  of, 

4561a. 
MARK  AND  BRAND.    See  Brand. 
owners  of  stock  to  have,  4556. 
to  be  recorded,  4556.  4560. 
disputes  as  to,  how  settled,  4559. 
hides  or  animals  without,  shipped  out  of  the 
county,  how,  4624. 
'     calves  or  yearlings  without,  may  be  seized 
by  inspector,  when,  4625. 
animals  or  hides  without,  may  be  seizep  by 
inspector,  when,  4626. 
procedure  in  cases  of  seizure,  4627. 
list  of,  shall  be  revised  and  transcribed,  4644. 
shall  not  be  recorded  twice,  4645. 
of  cattle,  shall  be  recorded  in  counties  where 

they  range,  4646. 
only  one  to  be  used,  4647. 
counter-branding,  how  done,  4648. 
certified  list  of,  authority  to  gather  cattle, 
etc  when  4649. 
MEXICAN   liON,  amount  payable  for  the 

killing  of,  4561a. 
OX^,  eetrayed  when  and  by  whom,  4570. 
use  of,  permitted  when,  4575,  4587. 
sale  of ,  made  when,  4582. 
PANTHER,  amount  payable  for  the  killing 

of,  4561a. 
RAXJLROADB  exporting  cattle  shall  keep  reg- 
ister, etc.  4568,  4569. 
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SALE.    See  Estraya. 
of  horses  and  cattle,  shall  be  accompanied  by 

written  transfer,  4562. 
possession  of  animals  without  bill  of  sale 

prima  facie  illegal,  4568. 
of  stock  animals  running   at    large,  how 

made,  4564. 
to    butchers,    reported   to    commissioners' 

court,  etc.,  4565. 
description  of  cattle,  etc.,  to  be  reported  be- 
fore driving  to  market,  4566. 
list  of,  to  be  filed  with  county  clerk,  4567. 
register  of,  kept  by  shippers,  etc.,  4568. 
shall  be  deposited  with  county  derx, 
etc..  4569. 
SHEEP,  estrayed  how,  4588,  4584. 
STOCK.    See  Mark  and  Brand;  Inspection, 
to  be  branded,  when,  4558. 
sale  of,  to  be  accompanied  by  written  trans- 
fer, 4562. 
possession  of,  without  transfer,  prima  facie 

iUeeal,  4563. 
may  oe  sold  by  mark  and  brand,  when, 

4564. 
butchers  shall  report  mark  and  brand  when 

slaughtered,  4565. 
bill  of  sale  and  description  to  be  reported  be- 
fore driving,  4566. 
owners    before   driving   shall    file   sworn 

descriptive  list,  4567. 
register  of  shipments  by  vessels  and  rail- 
roads to  be  kept,  456a 
shall  be  copied  bv  county  derk,  4569. 
may  be  impounded,  when,  4604,  4609a. 
owner  to  be  notified,  4605. 
fees  for  impounding,  4606. 
may  be  sold,  when,  4607. 
may  be  estrayed,  when,  4608. 
STOCK    LAW,  counties  exempt  from,  4659. 
as  to  animals  running  at  large,  enforced 
how,  4592,  4610. 
STOCK  RUNNING  AT  LARGE, 
election  for  permitting,  held  when,  4592. 
in  territoiy  between  subdivisions,  4592a. 
reouisites  of  petition,  4592,  4598. 
ordered  and  conducted,  how,  4594. 
notice,  how  given,  4595. 
requisites  of  order,  4596. 
voting  places,  4597. 
managers  to  be  appointed,  4598. 
qualified  voters  at,  4599. 
manner  of  voting,  4600. 
return  of  election,  4601. 

how  opened,  4602. 
•   proclamation  of  the  result  and  its  ef- 
fects, 4608. 
may  be  impounded,  when.  4604. 
owner  to  be  notified,  4605. 
fees  and  damages,  4606. 

stock  sold  for,  when,  4607. 
stock  may  be  estrayed,  when,  4608. 
lawful  fence,  4609,  4609a  and  note, 
subsequent  election,  when  and  how  held, 
4610. 
TIGE^  amount  payable  for  the  killing  of, 

4561a. 
VESSELS  shipping  cattle  shall  keep  a  r^ns- 

ter,  etc.,  4568, 4569. 
WILD  ANIMALS,  amounts  pavable  for  the 

killing  of,  4561a. 
WILD  CAT,  amount  payable  for  the  killing 

of,  45610. 
WOLF,  amount  payable  for  killing  of,  etc, 
4561a. 
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TITLE  94 -STOLEN  PROPERTY. 


AST. 

4660.    Treble  value  of  stolen  property  reoor- 
erable,  when. 


Abt. 

4661.    Criminal  prosecution  not  affected  bj 
this  title. 


Abt.  4660.  Treble  value  of^  recoverable  when.  If  any  person  shall 
purchase,  trade  or  barter  for  any  personal  property  after  nightfall,  and  the 
same  shall  afterward  be  proved  to  be  stolen  property,  such  person  so  par- 
chasing,  trading  or  bartering  for  said  property,  snail  be  liable  to  the  true 
owner  thereof  in  three  times  the  value  of  the  same,  to  be  recovered  in  any 
court  having  jurisdiction  of  the  case.     [Act  June  22, 1876;  15  Leg.  p.  26.1 

Arf.  4661.  Criminal  proseoutLoii  not  affected.  Nothing  in  this  titie 
shall  be  so  construed  as  to  relieve  any  person  so  offending  from  prosecation 
under  the  criminal  laws. 
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4662-4604. 


TITLE  95-TAXATIOK 


Ota. 

1.  Of  the  lory  of  taxes  and  the  payment  of 

occupation  taxes. 

2.  Of  the  property  subject  to  taxation  and 

the  mode  of  rendering  the  same. 
8.    Of  the  assessment  of  taxes  —  Election  and 

qualification  of  the  assessor. 
8a.  Assessment  and  collection  of  taxes  in  un- 

OKganized  countieB.  ^ 


Ch. 

4. 


5a. 


Of  the  collection  of  taxes  —  Election  and 

qualification  of  the  collector. 
Of  the  assessment  and  collection  of  back 

taxes  on  unrendered  lands. 
Of  the  sale  of  real  estate  bid  off  to  the 

state  by  tax  collectors. 
Of  municipal  taxes  to  paj  subsidies  in  aid 

of  railroads  and  other  mtemal  improye- 

ments. 


OH.  1.— OF  THE  LEVY  OF  TAXES  AND 

TION  TAXES. 


PAYMENT  OF  OCCUPA- 


Abt. 

4662.    Direct  ad  valorem  tax. 

4664.  Poll  tax. 

4665.  Occupation  tax. 

4666  and  4668.    Taxes  may  be  levied  by  com- 
missioners' court. 

4667.  Taxes  payable  in  coin  or  currency. 

4668.  Account  of  occupation  tax,  how  kept 

and  returned. 
4668a.  Books  and  blanks  furnished  by  comp- 
troller. 


Abt. 

4668&.  Payment  of  tax;  lien,  how  enforced. 

4668c.  Occupation  tax  receipts;  licenses  to  be 

posted. 
4668d,  §  1.  Occupation  license  may  be  trans- 
ferred. 
§3.  Duty  of  assi^ee   or   purchaser; 
license  constitutes  asset. 
4668e.  Banking   corporations  ;  property   and 
shares  of,  taxed  how. 


Art.  4662.  Direct  ad  yalorem  tax«  There  shall  be  levied  and  col- 
lected an  annual  ad  valorem  state  tax  of  twenty-five  cents  on  the  one  hundred 
-dollars  for  ^neral  revenue  purposes,  and  twelve  and  one-half  cents  on  the 
one  hundred  dollars  for  the  maintenance  of  the  public  free  schools,  of  the 
cash  value  thereof  estimated  in  lawful  currency  of  the  United  States,  on  all 
real  property  situated,  and  all  movable  property  owned  in  the  state  on  the 
first  day  of  January  in  each  and  every  year,  ana  all  property  sent  out  of  the 
state  for  the  purpose  of  avoiding  the  payment  of  taxes  thereon,  if  owned  on 
the  said  first  day  of  January,  except  so  much  thereof  as  may  be  exempted  by 
the  constitution  and  laws  of  this  state,  which  cash  value  shall  be  estimated 
under  oath  by  the  person,  firm,  company  or  association  assessed,  or  by  his  or 
their  agent  or  attorney,  making  assessment  for  said  person,  firm,  company  or 
association.    [Amendment  March  31,  June  30, 1885;  19  Leg.  p.  105.] 

(1)  By  the  act  of  April  22, 1879  (16  Leg.  p.  148),  the  ad  valorem  state  tax  was  one-half  of  one 
per  cent.,  one-fourth  of  the  amount  beine  for  the  benefit  of  public  schools,  and  the  remainder 
for  general  purposes.  By  the  act  of  May  4, 1882  (17  Leg.  S.  S.  p.  18),  the  ad  valorem  state  tax  for 
aU  purposes  was  three-tenths  of  one  per  cent.    By  the  act  of  February  7,  1884  ( 18  Leg.  S.  S.   , 

?i,  67),  the  ad  valorem  state  tax  was  seventeen  and  one-half  cents  on  the  one  hundred  dollars 
or  general  revenue  purposes,  and  twelve  and  one-half  cents  on  the  one  hundred  dollars  for 
the  maintenance  of  public  free  schools. 

(3)  Taxes  are  withm  the  meanin|^  of  the  constitution  (art  8,  sec.  1)  ''equal  and  uniform,** 
when  no  person  or  class  of  i)erBons  m  the  territory  is  taxed  at  a  higher  rate  than  are  other  per- 
sona in  the  same  district  upon  the  same  value  or  thing,  and  when  the  objects  of  taxation  are 
the  same,  by  whomsoever  owned  or  whatever  they  be.    Norris  v.  City  of  Waco,  57  T.  685. 

(8)  In  construing  a  legislative  act  which  incorporated  within  city  limits  property  used  ex- 
clusively for  rural  purposes,  it  wiU  be  conclusively  presumed,  on  a  question  of  taxation,  that 
the  legislature,  in  passmg  the  act,  determined  with  a  view  solely  to  the  public  good  the  benefits 
to  accrue  to  the  public  and  to  the  property  owner.  It  would  be  a  usurpation  of  power  by  the 
judiciarr,  were  it  to  assume  the  right  to  revise  the  legislative  action  because  of  the  inequality 
of  ben^ta  resulting  from  municipal  taxation  of  such  property.  Norris  v.  City  of  Waco,  57 
T.  685. 

(4)  Article  4668,  Revised  Statutes,  and  so  much  of  chapter  184,  April  22,  1879  (16  Leg.  p.  148), 
as  amended  it,  are  repealed  by  chapter  6,  July  2,  1879.    16  Leg.  S.  S.  p.  4. 

Abt.  4664.  Poll  tax.  There  shall  be  levied  and  collected  from  everj  male 
person  between  the  ages  of  twenty-one  and  sixty  years,  resident  within  this 

Digitized  by  VjOOQiC 


T.  95,  Ch.  1.]  TAXATION LKVr    AND    PAYMENT   OF   TAXES.  4C65, 

state,  on  the  first  day  of  January  of  each  year  (Indians  not  taxed,  and  persons 
insane,  blind,  deaf  and  dumb,  or  those  who  have  lost  one  hand  or  one  foot,  ex- 
cepted), an  annual  poll  tax  of  one  dollar  and  fifty  cents,  one  dollar  for  the 
"benefit  of  free  schools  and  fifty  cents  for  general  revenue  purposes;  provided^ 
that  no  county  shall  lew  more  than  twentv-five  cents  poll  tax  for  county  pur- 
poses.    [Amendment  irfay  4, 1882;  17  Leg.  S.  S.  p.  18.] 

Art.  4665.  Occupation  taxes.  There  shall  be  levied  on  and  collected 
from  every  person,  firm,  company  or  association  of  persons  pursuing  any  of 
the  following  named  occupations,  an  annual  tax,  except  when  herein  other- 
wise provided,  on  every  such  occupation  or  separate  establishment  as  follows: 

Merchants.  From  every  merchant  whose  purchases  amount  to  one  hundred 
thousand  dollars  annually,  one  hundred  and  twenty-five  dollars;  from  everv 
merchant  whose  annual  purchases  amount  to  fifty  thousand  dollars,  sixty  dol- 
lars; from  every  merchant  whose  annual  purchases  amount  to  twenty-five 
thousand  dollars,  twenty-five  dollars ;  from  every  merchant  whose  annual  par- 
chases  amount  to  fifteen  thousand  dollars,  twenty  dollars;  from  every  mer- 
chant whose  annual  purchases  amount  to  ten  thousand  dollars,  twelve  dollars; 
from  every  merchant  whose  annual  purchases  amount  to  five  thousand  dollars, 
six  dollars;  from  every  merchant  whose  aniiual  purchases  amount  to  two 
thousand  dollars  or  less,  three  dollars. 

Dbukmers.  From  every  commercial  traveler,  drummer,  salesman,  or  solic- 
itor of  trade,  by  sample  or  otherwise,  an  annual  occupation  tax  of  thirty-five 
dollars,  payable  in  advance;  provided^  that  the  tax  herein  required  to  be  paid 
by  such  commercial  traveler,  drummer,  salesman  or  solicitor  snail  be  paid  to 
the  comptroller  of  public  accounts,  whose  receipts,  under  seal,  shall  be  evi- 
dence of  the  payment  of  such  tax ;  and  provided  furth^^  that  no  county,  city 
or  town  shall  levy  or  collect  any  occupation  tax  upon  such  commercial  traveler, 
drummer,  salesman  or  solicitor;  jE^r^tV/^^f,  that  nothing  herein  contained  shall 
apply  to  any  one"  soliciting  subscriptions  for  reli^ous,  literary  or  historical 
bool^s  or  maps,  or  to  persons  soliciting  for  nurseries,  newspapers  and  grave- 
stones; provided  further^  that  every  commercial  traveler,  drummer,  salesman 
or  solicitor  of  trade  shall,  on  demand  of  the  tax  collector  of  any  county  of 
the  state,  or  of  any  peace  officer  of  said  county,  exhibit  to  such  officer  the 
cdmptroller's  receipt  above  mentioned ;  and  everv  commercial  traveler,  drum- 
mer, salesman  or  solicitor  of  trade  who  shall  tail  or  refuse  to  exhibit  said 
receipt  to  such  officer  on  demand  by  him,  shall  be  deemed  guilty  of  a  misde- 
meanor, and  fined  in  a  sum  not  less  than  twenty-five  nor  more  than  one  hun- 
dred dollars. 

Meeohant  Defined.  A  merchant,  in  the  meaning  of  this  act,  is  any  person, 
firm  or  association  of  persons  engaged  in  buying  and  selling  goods,  wares  and 
merchandise,  of  any  kind  whatever. 

Medicines.  From  every  traveling  person  selling  patent  or  other  medicines, 
one  hundred  and  seventy-five  dollars ;  and  no  traveling  person  shall  so  sell 
'  until  said  tax  is  paid;  provided^  that  this  tax  shall  not  apply  to  commercial 
travelers,  drummers,  or  salesmen,  making  sales  or  soliciting  trade  for  mer- 
chants engaged  in  selling  drugs  or  medicines,  who  shall  i3e  taxed  as  other  com- 
mercial drummers. 

FofiTUNB-TELLBB.  From  ovory  fortune-teller  one  hundred  and  seventy-five 
dollars. 

Clairvoyant.  From  every  clairvoyant  or  mesmerist  who  plies  his  or  her 
vocation  for  money,  five  dollars  for  each  and  every  county  in  which  such 
vocation  is  carried  on. 

Money  Brokers  or  Bankers.  From  every  person,  firm,  or  association  of 
persons  engaged  in  discounting  and  shaving  paper,  or  engaged  in  business  as 
money  brokers  or  bankers,  or  dealers  in  stocks,  securities  or  bills  of  exchange, 
or  in  buying  and  selling  bonds,  state  or  county  warrants,  or  other  claims 
against  the  state,  an  annual  tax  of  sixteen  dollars  in  a  city  or  town  of  not 
more  than  two  thousand  inhabitants;  in  a  city  or  town  of  tive  thousand  and 
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not  less  than  two  thousand  inhabitants,  an  annual  tax  of  forty  dollars;  in  a 
city  or  town  of  ten  thousand  and  not  less  than  five  thousand  inhabitants,  an 
annual  tax  of  eighty  dollars;  in  a  city  or  town  of  twenty  thousand  and  not 
less  than  ten  thousand  inhabitants,  an  annual  tax  of  one  hundred  and  twenty 
dollars ;  in  a  citv  or  town  of  more  than  twenty  thousand  inhabitants,  an  annual 
tax  of  one  hundred  and  sixty  dollars. 

Photogbaphers.  From  every  operator  or  owner  of  any  da^uerrean,  photo- 
graph, OP  other  such  like  gallery,  by  whatever  name  called,  if  in  any  incor- 
porated city  or  town  of  less  than  five  thousand  inhabitants,  six  dollars;  if 
more  than  five  thousand  inhabitants,  fourteen  dollars ;  and  if  elsewhere,  four 
<lollars;  and  from  every  person  soliciting  work  for  any  daguerrean,  photograph 
or  such  like  gallery,  or  for  persons  engaged  in  the  business  of  copying  or 
^nlapgin^  pictures  op  photographs  of  any  character,  where  such  gallery  is  not 
situated  m,  or  such  business  is  not  in  the  "county  in  which  he  solicits  such  work, 
seven  dollars. 

AucmoNEEB.  From  every  auctioneer  doin^  business  in  a  city  of  ten  thousand 
inhabitants  op  more,  an  annual  tax  of  forty-live  dollars;  from  every  auctioneer 
in  a  city  or  town  of  five  thousand  and  not  more  than  ten  thousand  inhabit- 
ants, thirty  dollars;  from  every  auctioneer  in  a  city  or  town  of  two  thousand 
inhabitants  and  not  more  than  five  thousand,  eighteen  dollars ;  from  auctioneers 
in  all  other  towns  or  villages,  twelve  dollars. 

Ship  Bbokebs.    From  every  person,  firm  or  association  of  persons  following 
the  occupation  of  ship  brokers  or  ship  agents,  if  in  a  city  or  town  of  ten_ 
thousand  inhabitants,  or  more,  twenty  dollars;  if  in  a  city  or  town  of  less  than 
ten  thousand  inhabitants,  seven  dollars. 

ToLL-BRiDOE.  From  every  keeper  of  a  toll-bridge,  an  annual  tax  of  seven 
dollars. 

Sales  on  Commission.  From  every  person,  firm  or  association  of  persons 
selling  upon  commission,  an  annual  tax  of  seven  dollars. 

Land  Agent.  From  every  land  agent  there  shall  be  collected  an  annu^ 
tax  of  five  dollars.  The  term  "  land  agent"  shall  be  construed  to  mean  any 
person,  firm  or  association  of  persons  performing,  for  compensation,  any  of 
the  following  services:  Purchasing  or  selling  real  estate  for  others;  purchas- 
ing or  selling  land  certificates  for  others.  But  this  term  '^  land  agent "  shall 
not  be  so  construed  as  to  levy  tax  upon  attorneys  in  addition  to  the  one  here- 
inafter levied. 

Attorneys;  Conteyancers.  From  evepy  person  practicing  law  and  fpom 
^very  conveyancer,  five  dollars ;  provided^  that  attorneys  at  law  shall  only  pay 
<x>unty  occupation  tax  in  the  coiunty  of  his  or  their  residence. 

Physicians,  Surgeons,  etc.  From  every  physician,  surgeon,  oculist  or  med- 
ical specialist  of  any  kind,  travetinff  from"  place  to  place  in  the  practice  of  his 
profession,  an  annual  tax  of  forty  dollars  in  each  county  where  he  may  prac- 
tice his  profession. 

Dentists.    From  every  dentist,  five  dollars. 

Advertising.  From  every  other  person,  firm  or  association  of  persons  pur- 
suing the  occupation  of  posting  up  advertising  bills  or  nptioes,  tacking  up  ad- 
vertising cards  or  notices  of  tin,  wood  or  other  material,  printing  or  lettering 
words  or  pictures  on  fences  or  other  places,  as  a  means  of  advertising,  the  sum 
of  twenty  dollars  per  annum  for  the  state,  and  in  each  county  in  which  the 
occupation  may  be  pursued  an  annual  tax  of  four  dollars;  provided^  that  this 
clause  shall  not  be  so  construed  as  to  tax  persons  advertising  theur  own  busi- 
ness. 

Shooting  Gallery.  From  every  person  or  firm  keeping  a  shooting  gallery , 
ut  which  a  fee  is  paid  or  demanded,  an  annual  tax  of  sixteen  dollars  in  each 
county. 

BiLLLA^RDs,   Pigeon-hole,   etc.     For  every   billiard,  bagatelle,  pigeon-hole, 
ilevil-among-the-tailors,  orjenny-lind  table,  W  anything  of  the  kind  used  for- 
profit,  twenty  dollars;  and  any  such  table  used  in  connection  with  any  drink- 
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ing  saloon  or  other  place  of  business  where  intoxicating  liquors  are  sold  or 

EVen  away,  or  upon  which  any  money  or  other  thing  of  value  is  paid,  shall 
I  regarded  as  used  for  profit.    (See  proviso  at  end  of  this  article,  and  Arts. 
4666^668.) 

IicMORAL  Newspapers.  From  every  person,  firm  or  association  of  persons 
selling  or  offering  for  sale  the  illustrated  Police  News,  Police  Gazette,  and 
other  illustrated  publications  of  like  character,  th6  sum  of  five  hundred  dollars 
in  each  county  in  which  such  sale  may  be  made  or  offered  to  be  made. 

Horse  Eaoes.  For  any  person  or  persons  who  shall  sell  pools  on  horse  races,, 
five  dollars  for  each  and  every  day  they  may  so  sell  said  pools. 

Ten-pin  Alleys.  For  every  nine  or  ten-pin  alley,  or  any  other  alley  used 
for  profit,  by  whatever  name  called,  constructed  or  operated  upon  the  prin- 
ciple of  a  l>owling  alley  and  upon  which  balls  are  rolled,  without  regard  to 
the  number  of  pins  used,  or  whether  pins  are  used  or  not,  or  whether  the  balk 
are  rolled  by  hand  or  with  a  cue,  one  thousand  dollars.  Any  such  alley  used 
in  connection  with  any  drinking  saloon  or  any  drug  store,  or  with  any  drag 
store  where  intoxicating  liquors  are  sold  or  given  away,  or  upon  which  any 
money  or  thing  of  value  is  paid,  shall  be  regarded  as  used  for  profit 

Hobby-horses.  From  all  persons  keeping  or  usin^  for  profit  any  hobby- 
horse or  flying  jenny,  or  device  of  that  character,  witn  or  without  name,  six- 
teen dollars  for  each  county  wherein  the  same  are  kept  or  used. 

Peddler.  From  every  foot  peddler,  five  dollars  in  each  county  where  he^ 
peddles.  For  every  peddler  with  one  horse  or  one  pair  of  oxen,  the  sum  of 
fifteen  dollars  m  each  county  where  he  peddles.  For  every  peddler  with  two- 
horses  or  two  pairs  of  oxen,  thirty  dollars  in  each  county  in  which  he  may  par- 
sue  such  pccn^paXion ;  provided^  nothing  herein  contained  shall  be  so  construed 
as  to  include  traveling  vendors  of  tin  or  earthen  ware;  provided  further j  that 
nothing  herein  contained  shall  be  so  construed  as  to  include  traveling  vendors- 
of  literature  exclusively  religious  in  character,  or  traveling  vendors  of  fruit 
and  fruit  trees  exclusively. 

Theaters,  etc.  For  every  theater  or  dramatic  representation  from  which 
pay  for  admission  is  demanaed  or  received,  two  dollars  for  each  day  they  may 
perform,  or  fifty  dollars  per  quarter;  provided^  that  theatrical  or  dramatTc 
representations  given  by  performers  for  instruction  only,  or  entirely  for  char- 
itable purposes,  shall  not  be  herein  included. 

CiRous.  For  every  circus,  where  equestrian  or  acrobatic  feats  and  perform- 
ances are  exhibited,  for  which  pav  for  admission  is  demanded  or  received,  for 
each  performance  thereof,  fifty  dollars,  notwithstanding  more  than  one  such 
performance  may  take  place  daily. 

Acrobats.  For  every  exhibition  where  acrobatic  [feats]  are  performed  for 
profit,  not  connected  with  the  circus,  ten  dollars  for  each  performance. 

Sleight  op  Hand.  For  every  sleight  of  hand  performance,  or  exhibition  of 
legerdemain,  ten  dollars. 

Bull  Fights,  etc.  For  every  fight  between  men  and  bulls,  or  between 
dogs  and  bulls,  or  between  bears  and  dogs,  or  between  bulls  and  any  other 
animals,  five  hundred  dollars  for  each  performance  per  year. 

CooKPrr.  For  every  cockpit,  when  kept  for  profit,  or  upon  which  any  money 
or  thing  of  value  is  bet  or  paid,  twenty-five  dollars. 

Menagerie,  etc.  For  every  menagerie,  wax  work,  or  exhibition  of  any  kind,, 
where  a  separate  fee  for  admission  is  demanded  or  received,  ten  dollars  for 
every  day  on  which  fees  for  such  admission  are  received ;  provided^  that  exhi- 
bitions by  associations  organized  for  promotion  of  art,  science,  charity,  or 
benevolence,  shall  be  exempt  from  taxation. 

CoNOEitT.  For  every  concert,  where  a  fee  for  admission  is  demanded  or  re- 
ceived, two  dollars;  provided^  that  entertainments  when  given  by  the  citizens- 
for  charitable  purposes,  or  for  the  support  or  aid  of  literary  or  cemetery  asso- 
ciations, are  excepted. 
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Stables.  For  every  livery  or  feed  stable,  thirty  cents  for  each  stall,  and 
thirty  cents  for  each  hack,  buggy  or  other  vehicle ;  for  every  hack,  buggy  or 
other  vehicle  let  for  hire,  not  connected  with  a  livery  stable,  two  dollars;  for 
every  wagon  yard  used  for  profit,  not  connected  with  a  livery,  feed  or  sale 
stable,  five  dollars. 

LiFs  Iksubanob.  From  every  life  insurance  company  doing  business  in  this 
state,  an  annual  tax  of  three  hundred  dollars;  and  in  every  county  in  which 
they  may  do  business,  seven  doUarp  as  county  tax. 

FmB  INSUBANOB.  From  every  fire,  marine  or  guarantee  insurance  company 
doing  business  in  this  state,  an  annual  tax  of  two  hundred  dollars ;  and  in  every 
county  in  which  the v  may  do  business,  seven  dollars  as  county  tax. 

All  Ikstjbanoe.  The  state  tax  due  from  insurance  companies  shall  be  paid 
by  such  companies  to  the  comptroller  of  public  accounts,  whose  receipt,  under 
seal,  shall  be  evidence  of  payment  of  state  tax,  and  the  county  collector's  re- 
ceipt shall  be  authority  to  work  in  any  county  of  this  state  for  which  such 
company  has  a  receipt. 

LioHTNiNG  EoDs.  From  every  person,  firm  or  association  of  persons  dealing 
in  lightning  rods,  an  annual  tax  of  thirty-six  dollars  to  the  state,  and  eighteen 
dollars  as  county  tax  to  the  county  in  which  such  business  is  carried  on ;  upon 
every  person  canvassing  for  the  sale  of  lightning-rods,  an  annual  tax  of  thirty- 
six  dollars,  and  eighteen  dollars  as  county  tax  to  each  county  in  which  such 
canvassing  is  done. 

Cotton  Bbokbb  ob  Commission  Mebohant.  From  every  person,  firm  or  as- 
sociation of  persons  following  the  occupation  of  cotton  broker,  cotton  factor 
or  commission  merchant,  in  a  city  of  more  than  five  thousand  inhabitants,  an 
annual  tax  of  thirty-five  dollars,  and  in  all  other  cases  an  annual  tax  of 
eighteen  dollars;  provided j  that  a  merchant  who  pays  an  occupation  tax  as 
under  section  3  of  this  act  shall  not  be  considered  as  a  ^^  cotton  oroker." 

Pawnbbokbb.    From  every  pawnbroker,  an  annual  tax  of  seventy-five  dollars. 

Cotton  Buybb.  From  every  person  pursuing  the  occupation  of  a  cotton 
buyer,  five  dollars;  provided,,  that  a  merchant  who  pays  an  occupation  tax  as 
herein  prescribed  shall  not  be  considered  as  a  cotton  buyer. 

SswiNG  Maohinbs.  From  every  person,  firm,  agency  or  association  of  per- 
sons, dealing  in  sewing  machines,  an  annual  tax  of  fifteen  dollars  to  the  state, 
and  seven  dollars  as  county  tax  in  every  county  wheresuch  business  may  be 
carried  on ;  and  upon  every  person  canvassing  for  the  sale  of  sewing  machines, 
an  annual  tax  of  fifteen  dollars  to  the  stato,  and  seven  dollars  as  county  tax, 
in  every  county  where  such  business  may  be  carried  on ;  provided^  that  a  mer- 
chant who  pays  an  occupation  tax,  as  required  by  this  section,  shall  not  be 
required  to  pay  this  special  tax  for  selling  sewing  machines. 

Expbbss  Company.  From  any  person,  firm,  or  association  of  persons,  doing 
an  express  business  in  this  state,  an  annual  tax  of  five  hundred  dollars  shall  w 
levied  and  collected,  this  tax  to  be  paid  by  such  person,  firm,  or  association  of 
persons,  doing  an  express  business,  to  the  comptroller  of  public  accounts,  whose 
receipt,  under  seal,  shall  be  issued  to  the  company  or  companies,  certified  copies 
of  which  shall  be  evidence  of  the  payment  of  the  state,  county  and  municipal 
occupation  tax. 

Sleeping  Cabs,  etc.  From  every  person,  firm,  or  association  of  persons 
owning  or  running  any  palace,  sleeping  or  dining  room  cars,  on  any  railroad 
in  this  state,  there  shall  be  collected  an  annual  tax  of  fifty  cents  per  mile  for 
each  and  every  mile  of  any  and  all  railroads  in  this  state  over  which  such  cars 
may  run.  The  tax  herein  due  shall  be  paid  by  such  person,  firm,  or  associa- 
tion of  persons,  to  the  comptroller  of  public  accounts^  whose  receipt  under  seal 
shall  be  issued  to  the  person,  company  or  firm,  certified  copies  of  which  shall 
be  evidence  of  the  payment  of  state  tax;  provided^  that  nothing  herein  con- 
tained shall  authorize  the  levy  of  any  county  or  municipal  tax  upon  such  per- 
son, firm,  or  association  of  persons. 
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Railroad  Cars,  Steamboats  or  Stage  Coaches.  From  every  person,  firm  or 
association  of  persons  owning  or  running  any  railroad  cars,  steamboats  or 
stage  coaches  in  this  state  there  shall  be  collected  quarterly  on  the  first  days 
of  January,  April,  July  and  October  of  each  year,  a  tax  of  three-fourths  of 
one  per  centum  on  steamboats  and  stag;e  coaches,  and  one-half  of  one  per 
centum  on  railroads  upon  their  gross  receipts  from  all  passenger  travel  witnin 
this  state,  the  said  gross  receipts  to  be  returned  under  oath  by  said  owner, 
agent  or  manager  to  the  comptroller,  and  said  tax  to  be  collected  by  the  comp- 
troller under  such  regulations  as  he  may  prescribe;  provided^  that  nothing 
herein  contained  shall  authorize  the  levy  of  any  county  or  municipal  tax  upon 
such  person,  firm  or  association  of  persons. 

Telegraph  Company.  From  everj  chartered  telegraphic  company,  doing 
business  within  this  state,  there  shall  be  collected  one  cent  for  every  full-rate 
message  sent  by  any  person  within  this  state  to  any  person  within  this  state, 
and  one-half  that  for  any  message  less  than  a  full-rate  message  so  sent.  This 
tax  to  be  paid  quarterly  to  the  comptroller,  on  the  sworn  statement  of  the 
chief  manager  of  said  company  or  companies,  or  any  other  officer  authorized 
by  said  company  to  make  said  statement,  who  shall  keep  a  record  of  such  mes- 
sages; and  the  receipts  of  the  comptroller,  under  seal,  shall  be  issued  to  said 
company  or  companies,  certified  copies  of  which  shall  be  evidence  of  the  pay- 
ment of  the  state  tax;  provided^  railroad  messafi;es  for  running  their  trains  and 
for  company'  use  shall  not  be  taxed;  provided  further ^  that  nothing  herein 
contained  shall  authorize  the  levy  or  collection  ot  any  county  or  municipal  tax 
upon  such  chartered  companies  for  messages  sent  and  messages  sent  on  official 
business  by  officers  of  the  United  States. 

Telephone.  For  each  telephone  company  doing  business  in  this  state  an 
annual  tax  of  fifty  dollars,  and  for  each  county  in  which  they  may  do  business 
a  county  tax  of  ten  dollars. 

Oas  Company.  From  each  gas  company,  manufacturing  gas  in  towns  and 
cities  of  ten  thousand  inhabitants  or  more,  thirty-five  dollars;  in  towns  and 
cities  having  less  than  ten  thousand  inhabitants,  twenty  dollars.  Provided^ 
that  the  fact  that  a  tax  is  levied  by  this  article  upon  l)agatelle,  pigeon-hole, 
devil-among-the-tailors,  jenny-lind  table  or  anything  of  the  kind  used  for 
profit,  and  upon  any  nine  or  ten-pin  alley  or  other  alley  used  for  profit  shall 
not  be  construed  to  exempt  from  the  punishment  prescribed  by  law  any  person 
who  may  violate  any  of  the  provisions  of  chapter  three  of  the  Penal  Code; 
provided  further^  that  this  act  shall  not  be  construed  to  prevent  persons  or 
firms  of  persons  who  pay  an  occuimtion  tax  under  this  act  for  pursuing  the 
occupation  of  a  merchant  in  a  city  or  town  from  soliciting  trade  within  the 
corporation  limits  of  said  city  or  town  where  they  may  reside. 

[Amendment  May  4,  1882 ;  17  Leg.  S.  S.  p.  18.  So  much  of  this  act  as  re- 
lates to  the  ad  valorem  and  poll  rate  of  taxation  took  effect  from  and  after  its 
passage,  and  so  much  as  relates  to  occupation  taxes  took  effect  July  1,  1882.J 

As  to  liquor  tax,  see  ante,  Art.  8220a. 

(1)  Aa  occupation  tax  imposed  on  a  telegraph  company,  which  graduates  the  tax  acoording 
to  the  business  done,  regardless  of  a  distmction  between  business  donewhoUy  within  the  state 
and  business  done  in  part  without  the  state,  is  free  from  the  objection  that  it  regulates  or  ob- 
structs interstate  commerce.     W.  U.  T.  Co.  v.  The  State,  55  T.  814. 

Arts.  ^^^^  and  4668.  Taxes  may  be  levied  by  commissioners' 
court*  The  commissioners'  courts  of  the  several  counties  of  this  state  shall 
have  power  to  levy,  for  county  revenue  purposes,  a  tax  of  one-fourth  of  one 

{)er  centum,  and  for  roads  and  bridges  fifteen  cents  on  the  one  hundred  dol- 
ars  valuation  of  ail  property  subject  to  state  tax  by  the  provisions  of  this  act, 
and  shall  have  power  to  levy  a  special  tax  for  the  further  maintenance  of 
public  free  schools  and  the  erection  within  each  school  district,  of  school  build- 
ings therem  in  counties  not  exempt  from  the  district  school  system,  provideij, 
two-thirds  of  the  qualified  property  tax  paying  voters  of  the  district,  voting 
at  an  election  to  be  held  for  the  purpose,  shall  vote  such  tax,  not  to  exceed  in 
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any  year,  twenty  cents  on  the  one  hundred  dollars  valuation  of  the  property 
subject  to  taxation  in  such  district,  and  shall  have  the  right  to  levy  one-half 
of  the  occupation  tax  levied  by  the  state  upon  all  occupations  not  herein  oth- 
■erwise  specially  exempted.  Provided,  any  one  wishing  to  pursue  any  of  the 
vocations  named  in  this  chapter,  upon  which  a  county  occupation  tax  may  be 
levied,  may  do  so  by  paying  the  same  quarterly;  and  provided  further,  the  re- 
ceipt of  the  proper  otncer  under  seal  shall  be  jyi'ima  facie  evidence  of  the  pay- 
ment of  such  taxes  as  are  herein  named ;  and  provided  further,  the  provisions 
of  this  act  shall  not  be  deemed  to  effect  the  provisions  of  any  law,  specially 
authorizing  any  commissioners'  court  to  levy  a  different  rate  of  tax;  and  pro- 
vided further,  no  person  shall  be  allowed  license  for  selling  intoxicating  or 
spirituous  liquors,  or  for  keeping  any  nine  or  tenpin  alley,  or  billiard,  baga- 
telle, pigeon  hole,  Jenny  Lind,  devil  among  the  tailors  table,  or  anything  of 
the  kind  used  for  profit,  for  a  period  of  less  than  twelve  months.  And,  pro- 
vided further,  the  mayor  and  board  of  aldermen  of  any  incorporated  town 
or  city  shall  in  no  case  levy  a  greater  tax  on  any  occupation  than  that  author- 
ized by  this  chapter  to  be  levied  by  the  county' commissioners'  court;  and  be 
it  further  provided,  that  in  all  cases  where  any  dealer  in  merchandise,  wares 
or  goods  of  any  kind,  subject  to  ad  valorem  or  occupation  taxes,  or  both, 
under  the  provisions  of  this  act,  who  shall  after  the  rendition  of  said  mer- 
•chandise,  wares  or  goods  for  taxation,  or  after  becoming  liable  for  any  occu- 
pation tax,  become  bankrupt  or  make  assignment  of  said  merchandise,  wares 
or  goods,  then  the  collector  of  taxes  shall  at  once  present  to  the  receiver  or 
assignee  of  said  dealer  for  payment  of  the  amount  dift  for  said  taxes,  by  said 
dealer,  and  in  case  of  failure  of  said  receiver  or  assignee,  to  at  once  pay  the 
amount  of  said  taxes,  the  said  collector  shall  levy  upon,  seize  and  sell,  from 
the  said  merchandise,  wares  or  goods,  enough  to  satisfy  the  amount  of  said 
taxes,  and  said  taxes  until  paid,  shall  constitute  a  prior  lien  on  said  merchan- 
dise, goods  and  wares  in  default  of  said  taxes.  [Amendment  March  31,  June 
30,  1885;  19  Leg.  p.  105. J 

(1)  In  the  report  of  the  commissioners,  articles  4666  and  4668  were  separate  and  distinct  ar- 
ticles. By  the  act  of  April  22,  1879  (16  Leg.  p.  148),  articles  4666  and  4668  were  blended  into  a 
aingle  article  numbered  4666  and  4668.  These  articles  were  amended  by  the  act  of  February  7, 
1884  (18  Leg.  S.  S.  p.  67),  and  again  amended  as  shown  in  the  text. 

Aet.  4667.  Taxes  payable  only  in  money.  The  taxes  herein  levied 
by  this  act  [chapter]  are  hereby  made  payable  in  the  currency  or  coin  of  the 
United  [States] ;  provided^  that  all  county  ad  valorem  taxes  may  be  paid  in 
the  jury  and  county  scrip  of  their  respective  counties.  [Act  Aug.  19,  1876; 
15  Leg.  p.  242.] 

(1)  The  essentials  of  a  valid  tax  are :  (1)  a  levy  by  competent  legislative  authority,  and  (2)  a 
▼aiid  assessment  of  the  property  upon  which  such  tax  is  levied,  by  the  officer  or  tribunal  to 
"whom  this  duty  is  committed  by  law.     George  v.  Dean,  47  T.  78. 

(3)  Where  the  order  of  the  county  court,  imposing  the  tax  within  its  authority,  states  the 
amount  of  the  tax,  and  of  the  propeity  upon  which  it  is  levied,  such  order  is  sufficient.  La- 
badie  v.  Dean,  47  T.  90. 

<3)  The  limitation  imposed  by  the  constitution  of  1876,  on  the  power  of  counties  to  levy  taxes, 
applies  only  to  the  erection  of  public  buildings.  For  the  purpose  of  paying  the  interest  ana  provid- 
ing a  sinking  fuud  to  satisfy  an  indebtedness  existing  at  the  adoption  ot  the  constitution  ot  1876, 
counties  are  authorized  to  levy,  assess  and  collect  taxes  to  the  necessary  amount.  Const.  Art. 
XI,  sec.  6 ;  Art.  XIII,  sec.  9 ;  T.  &  P.  R.  R.  Co.  v.  Harrison  County,  54  T.  1 19.  The  limitation  of  tax- 
ation to  fifty  cents  on  the  one  hundred  dollars*  valuation,  contained  in  section  9,  article  VIII,  of 
4he  constitution  of  1876,  as  applied  to  cities,  counties  and  towns,  has  reference  to  taxation  for 
the  erection  of  public  buildings,  not  to  taxation  to  pay  debts  incurred  prior  to  the  adoption  of 
the  constitution.  Dean  v.  Luikin,  54  T.  265.  Under  the  constitution  of  1876,  the  question  as 
to  how  much  tax  should  be  levied  to  pay  the  former  indebtedness  of  a  county  was  left  with- 
out limit  to  the  discretion  of  the  legislature  and  the  county  commissioners*  coui't.  Dean  v. 
Lufkin,  54  T.  265. 

The  commissioners'  court  of  Galveston  county,  in  February,  1879,  levied  a  county  tax  of 
«even  cents  to  create  a  sinking  fund  to  pay  registered  county  warrants  issued  for  indebted- 
ne08  subsequent  to,  April  18,  1876,  and  for  an  indebtedness  incurred  before  that  date,  and  alpo 
to  create  a  binking  fund  to  pay  warrants  issued  since  April  18,  1876;  on  application  to  enjoin 
the  collection  o£  tne  tax,  held,  (1)  the  county  court  having  already  exhausted  the  limit  allowed 
tf>  pay  ordinary  debts,  the  levy  of  seven  cents,  so  far  as  it  was  made  to  |:ay  ordinary  debts, 
was  unauthorized,  and  it  being  illegal  for  that  purpose,  the  entire  levy  was  thereby  infected 
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and  was  illegal.  (2)  An  ord^r  of  the  commiesicmers*  court  made  one  year  afterwards,  dedarmg 
that  so  much  of  the  levy  was  void  as  applied  to  warrants  issued  after  the  18th  day  of  April, 
1879,  did  not  cure  the  illegality  of  the  levy,  nor  was  it  affected  by  the  fact  that  the  entire  tax 
levied  was  needed  to  pay  debts  contracted  before  the  adoption  of  the  constitution.  (S)  The 
constitution  requires  tne  purpose  for  which  such  taxes  are  levied  to  be  specified,  and  gives  the 


the  payment  of  which  such  tax  may  have  been  levied."    (4)  The  specification  of  the  purpose 
.        .  .^     ..      ..     .  ^^ 


of  the  tax  was  essential,  for  without  such  specification  the  tax  was  invalid,  and  to  allow  the 
subsequent  order  explaining  the  levy  to  cure  its  illegality,  would  be  to  disregard  the  oonstita- 
tional  requirement,  that  the  purpose  of  the  tax  be  specified.    Dean  v.  Lufkin,  54  T.  265. 

Abt.  4668.    Acoount  of  occupation  tax,  how  kept  and  returned. 

The  collector  of  taxes  shall  keep  a  book  of  such  size  and  character  as  may  be 
necessary,  in  which  shall  be  entered  quarterly,  at  the  foUowinc^  dates,  to  wit: 
January  1,  April  1,  July  1  and  October  1,  or  within  ten  days  thereafter,  com- 
mencing on  July  1,  1879,  in  which  to  require  the  returns  to  be  made  under  the 
provisions  of  this  act,  the  several  amounts  as  shown  by  such  returns  for  which 
and  upon  which  any  person,  firm  or  association  of  persons  is,  or  may  be  liable 
to  a  tax  upon  occupation,  under  [article  4665]  section  three  of  this  act,  and 
within  fifteen  days  from  the  time  of  receiving  and  making  up  the  several 
amounts  and  the  sums  due  upon  such  amounts  as  occupation  tax,  the  collector 
shall  forward  to  the  comptroller  of  public  accounts  a  transcript  or  duplicate  of 
the  return  and  the  amount  as  shown  by  his  record;  this  transcript  and  the 
record  from  which  it  is  taken,  to  show  tne  amount  of  such  quarterly  returns 
and  the  tax  due  thereon  from  every  person,  firm  or  association  of  persons  liable 
to  such  tax;  and  any  collector  failing  to  forward  such  transcript  or  duplicate, 
taken  from  the  pages  %f  such  collector's  record  herein  provided  for,  or  who 
shall  forward  a  false  or  pretended  transcript  of  such  account,  shall  be  deemed 
guilty  of  a  misdemeanor,  and,  upon  conviction  thereof,  shall  be  fined  not  less 
than  fifty  nor  more  than  five  nundred  dollam;  provided^  thax  nothing  con- 
tained in  this  act  [section]  is  intended  to  affect  the  liability,  which  in  the  ab- 
sence of  this  statute,  would  be  incurred  under  any  penaf  enactment  of  this 
state.     [Act  April  22,  1879,  §  6;  16  Leg.  p.  143.] 

AxT.  4668a.  Books  and  blanks  furnished  by  comptroller.  That  the 
comptroller  of  public  accounts  shall  be  authorized  and  required  to  furnish  tax 
collectors  the  necessary  books  and  blanks  required  to  be  used  by  such  collectors 
under  the  provisions  of  this  act  [supplement].  [Act  April  22,  1879,  §  7;  16 
Leg.  p.  143.] 

Art.  4668^.  Payment  of  tax ;  lien,  how  enforced.  The  payment  of 
the  specific  tax  herein  provided  for  shall  be  required  by  the  collector  of  taxes 
to  be  made  before  any  person,  firm  or  association  of  persons  shall  be  allowed 
to  engage  in  any  occupation  requiring  a  license  under  the  provisions  of  this  act 
[chapter],  this  payment  to  be  made  for  a  period  not  less  than  three  mooths; 
that  all  arrearages  of  taxes  that  may  be  clue  by  reason  of  any  such  business 
having  been  carried  on,  shall  be  a  lien  upon  all  the  stock  and  fixtures  owned 
or  used  in,  or  making  a  part  of  any  business  or  vocation  liable  to  such  tax  under 
the  provisions  of  this  act  [chapter],  and  which  lien  shall  authorize  the  collector 
to  sell,  after  due  notice,  so  much  of  such  stock  or  other  personal  property  of 
any  person,  firm  or  association  of  persons  owing  taxes  under  the  provisions  of 
this  act  [chapter],  as  will  satisfy  such  claim,  together  with  the  costs  of  such 
proceeding.     [Act  April  22,  1879,  §  8;  16  Leg.  p.  143.] 

Art.  4668c.  Occupation  tax  receipts ;  licenses  to  be  posted.  The 
comptroller  shall  cause  occupation  tax  receipts  for  each  occupation  to  be 
printed,  with  his  signature,  for  ail  occupations  payable  to  the  collectors,  an- 
nual receipts  for  those  that  are  paid  annually,  and  quarterly  receipts  for  ail 
that  can  be  paid  quarterly ;  said  receipt  shall  state  the  name  of  the  occupa- 
tion, and  the  amount  of  the  tax,  and  have  blanks  for  the  year,  month  and 
name  of  licenses,  and  also  have  a  blank  spa^e  for  signature  of  the  collector; 
these  receipts  shall  each  have  a  stub  attacued  stating  briefly  the  substance  of , 
the  attached  recaipt,  and  shall  be  bound  in  books;  and  he  shall  forward  ta 
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each  collector  a  proper  number  of  said  receipts,  and  charge  him  with  the 
amount  represented  therein,  and  cause  him  to  account  therefor.  The  collector 
whenever  collecting  any  occupation  tax  shall  fill  the  blanks  in  the  receipt  and 
stab,  by  writing  thereon  the  time  for  which  he  collects  and  the  name  of  the 
license^  and  shall  sign  the  receipt  and  stub  officially;  and  no  person  shall  pur- 
sue any  occupation  unless  be  has  a  receipt,  signed  as  herein  provided  by  the 
comptroller  and  collector;  and  every  person,  firm  or  corporation  keeping  an 
office,  or  having  a  local  place  of  business,  shall  keep  posted  up  in  a  conspicu- 
ous place  his  or  their  said  licenses.     [Act  April  22,  1879,  §  9;  16  Leg.  p.  143.] 

Abt.  4668rf,  §  1.  Occupatioii  licenses  may  be  transferred.  Any  per-, 
son,  firm,  corporation,  or  association  of  persons  who  shall  be  the  legal  owners- 
or  holders  of  any  unexpired  occupation  license  issued  in  accordance  with  the 
laws  of  this  state,  shall  be  and  are  hereby  authorized  to  transfer  the  same  on 
the  books  of  the  officer  by  whom  the  same  was  issued.  [Act  March  4,  June 
30,1885;  19  Leg.  p.  27.] 

Abt.  4668e;,  §2.  Duty  of  assignee  or  purchaser;  license  consti- 
tates  asset.  The  assignee  or  purchaser  of  such  unexpired  occupation  license 
shall  be  authorized  to  pursue  such  occupation  under  such  unexpired  license  for 
and  during  the  unexpired  term  thereof;  provided,  that  such  assi^ee  or  pur- 
chaser shdl,  before  following  such  occupation,  comply  in  all  other  respects^ 
with  all  the  requirements  of  the  law  provided  for  in  original  applications  for 
such  licenses;  and  provided  further,  that  nothing  in  this  act  snail  be  so  con- 
strued as  to  authorize  two  or  more  persons,  firms,  corporations  or  associations- 
of  persons,  to  follow  the  same  occupation  under  one  license  at  the  same  time ; 
and  provided  farther,  that  whenever  any  person,  firm,  corporation  or  associa- 
tion of  persons  following  an  occupation  snail  be  closed  out  by  legal  process, 
the  occupation  license  shall  be  deemed  an  asset  of  said  person,  firm,  corpora- 
tion or  association  of  persons,  and  sold  as  other  property  belonfi;ing  to  said 
person,  firm,  corporation  or  association,  and  the  purchaser  thereof  shall  have 
the  right  to  pursue  the  occupation  named  in  said  license  or  transfer  it  to  any 
other  person,  provided,  such  occupation  license  shall  under  no  circumstances 
be  transferred  more  than  one  time. 

Am.  466Se.  Banking  corporations ;  property  and  shares  of;  taxed 
how.  Every  banking  corporation,  state  or  national,  doing  business  in  this 
state  shall,  in  the  city  or  town  in  which  it  is  located,  render  its  real  estate  to> 
the  assessor  of  taxes  at  the  time  and  in  the  manner  required  of  individuals. 
At  the  time  of  making  such  rendition  the  president  or  some  other  officer  of 
said  bank  shall  file  with  said  assessor  a  sworn  statement  showing  the  number 
and  amount  of  the  shares  of  said  bank,  the  name  and  residence  of  each  share- 
holder, and  the  number  and  amount  of  shares  owned  by  him.  Every  share- 
holder of  said  bank  shall,  in  the  city  or  town  where  said  bank  is  located^, 
render  at  their  actual  value  to  the  assessor  of  4axes  all  shares  owned  by  hin^ 
in  such  bank:  and  in  case  of  his  failure  so  to  do,  the  assessor  shall  assess  such 
nnrendered  snares  as  other  nnrendered  propertjr.  Each  share  in  such  bank 
shall  be  taxed  only  for  the  difference  between  its  actual  cash  value,  and  the 
proportionate  amount  per  share  at  which  its  real  estate  is  assessed.  The  taxe» 
one  upon  the  shares  of  banking  corporations  shall  be  a  lien  thereon,  and  no 
banking  corporation  shall  pay  any  dividend  to  any  shareholder  who  is  in  de- 
fault in  the  payment  of  taxes*^  due  on  his  shares;  nor  shall  any  banking  cor- 
poration permit  the  transfer  upon  its  books  of  any  share,  the  owner  of  which 
18  in  default  in  the  payment  of  his  taxes  upon  the  same. 

Nothing  herein  shall  be  so  construed  as  to  tax  national  or  state  banks,  or 
the  shareholders  thereof,  at  a  greater  rate  than  is  assessed  against  other  mon- 
eyed capital  in  the  hands  of  individuals.  [Amendment  March  31,  June  80,. 
1886;  19  Leg.  p.  105.    See  Rosenberg  v.  Weekes,  67  T.  578.] 
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CH.  2.— OF  THE  PROPERTY  SUBJECT  TO  TAXATION  AND  THE 
MODE  OF  RENDERING  THE  SAME. 


Art. 
4669. 
4670. 
4671. 
4672. 
4678. 
4674. 
4675. 
•4676. 
4676a. 
46766, 


4677. 
4678. 
4679. 


All  property  to  be  taxed. 

Keal  property  includes,  what. 

Personal  property  includes,  what. 

Definition  of  terms. 

Exemptions  from  taxation. 

When  property  to  be  rendered. 

How  to  be  rendered. 

Where  to  be  rendered. 

Assessment  of  live  stock. 

§  1.  Lands  on  county  boundaries,  as- 
sessed how. 

§  2.  Lands  on  which  taxes  have  been 
paid,  not  afterwards  taxed. 

Vessels,  where  listed. 

Railroads,  telegraphs,  etc. 

Listing  property  for  other  parties. 


Art. 

4680.  Listing  to  be  under  olU;h. 

4681.  The  statement  and  its  requisites. 

4682.  Certain  credits  and  stocks  not  to  be 

listed. 

4688.  Renditions  of  real  estate. 

4684.  Rendition  by  banker,  broker,  etc 

4685.  No  deductions  in  certain  cases. 

4686.  Renditions  by  railroads. 

4687.  Rolling  stock,  how  listed. 

4688.  Assessments  and  collections  of  corpo* 

rate  property. 

4689.  Assessments  in  owner's  name. 

4690.  Lien  for  taxes. 

4691.  Leaseholds  in  public  lands,  etc. 

4692.  Valuation  of  property  for  taxation. 


Art.  4669.  All  property  to  be  taxed.  All  property,  real,  personal  or 
mixed,  except  such  as  may  be  hereinafter  expressly  exempted,  is  subject  to 
taxation,  and  the  same  shall  be  rendered  and  listed  as  herein  prescribed.  [Act 
Aug.  21,  1876;  15  Leg.  p.  275.] 

Art.  4670.  Real  property  includes,  what.  Real  property,  for  the 
purpose  of  taxation,  shall  be  construed  to  include  the  land  itseli,  whether  laid 
out  in  town  lots  or  otherwise,  and  all  the  buildings,  structures  and  improve- 
ments or  other  fixtures  of  whatsoever  kind  thereon,  and  all  the  rights  and 
privileges  belonging  or  in  any  wise  appertaining  thereto,  and  all  mines,  min- 
erals, quarries  and  fossils  in  and  under  the  same.  [Act  Aug.  21, 1876;  15  Leg. 
p.  275.] 

Art.  4671.  Personal  property  includes,  what.  Personal  property 
shall,  for  purposes  df  taxation,  be  construed  to  include  all  goods,  chattels  and 
effects,  and  all  moneys,  credits,  bonds  and  other  evidences  of  debt  owned  by 
citizens  of  the  state,  whether  the  same  be  in  or  out  of  the  state;  all  ships,  boats 
and  vessels  belonging  to  inhabitants  of  this  state,  if  registerei^  in  this  state, 
whether  at  home  or  abroad,  and  all  capital  invested  therein;  all  moneys  at  in- 
terest, either  within  or  without  this  state,  due  the  person,  to  be  taxed  over  and 
above  what  he  pays  interest  for,  and  all  other  debts  due  such  persons  over  and 
above  their  indebtedness;  all  public  stock  and  securities;  all  stock  in  turnpikes, 
railroads,  canals  and  other  corporations  (except  national  banks)  out  of  the 
state,  owned  by  inhabitants  of  this  state;  all  personal  estate  of  moneyed  cor- 
porations, whether  the  owners  thereof  reside  in  or  out  of  this  state,  and  the 
income  of  any  annuity,  unless  the  capital  of  such  annuity  be  taxed  within 
the  state ;  all  shares  in  any  bank  organized  or  that  may  be  organized  under  the 
law  of  the  United  States;  all  improvements  made  by  persons  upon  lands  held 
by  them,  the  title  to  which  is  still  vested  in  the  state  of  Texas,  or  in  any  rail- 
road company,  or  which  have  been  exempted  from  taxation  for  the  benefit  of 
^ny  railroad  company  or  any  other  corporations,  or  any  other  corporation 
wliose  property  is  not  subject  to  the  same  mode  and  rule  of  taxation  as  other 
property.     [Act  Aug.  21,  1876;  15  Leg.  p.  275.  See  16,  Leg.  p.  39.] 

Art.  4672.  Definition  of  terms. 

Money.  The  term  "'  money  "  or  *'  moneys,"  wherever  used  in  this  title  shall, 
besides  money  or  moneys,  include  every  deposit  which  any  person  owning  the 
same  or  holdmg  in  trust  and  residing  in  this  state,  is  entitled  to  withdraw  io 
money  on  demand. 

Credits.  The  term  "credits"  wherever  used  in  this  title  shall  be  held  to 
mean  and  inciutle  every  claim  and  demand  for  money  or  other  valuable  thing, 
iind  every  annuity  or  sum  of  money  receivable  at  stated  periods,  due  or  to  tS- 
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corae  due,  and  all  claims  and  demands  secured  by  deed  or  mortgage,  due  or  to 
become  due. 

Tract,  Lot,  Piece  or  Parcel.  The  terms  "  tract  or  lot "  and  "  piece  or  par- 
cel "  of  real  property,  and  piece  and  parcel  of  land,  wherever  used  in  this  title, 
shall  each  be  held  to  mean  any  quantity  of  land  in  possession  of,  owned  by  or 
recorded  as  the  property  of  the  same  claimant,  person,  company  or  corpora- 
tion. 

Singular  Number.  Every  word  importing  the  singular  number  only  may 
extend  to  and  embrace  the  plural,  and  every  word  importing  the  plural  num- 
ber may  be  applied  and  limited  to  the  singular  number. 

Gender.  And  every  word  importing  the  masculine  gender  only  may  be  ex- 
tended and  applied  to  females  as  well  as  males. 

Oath,  Swear,  Whenever  the  word  "oath  "  is  used  it  shall  be  held  to  mean 
oath  or  aflBrmation ;  and  the  word  "  swear  "  may  be  held  to  mean  affirm. 

Town  or  District.  The  words  "town  or  district,"  wherever  used,  shall 
be  construed  to  mean  village,  city,  ward  or  precinct,  as  the  case  may  be. 

True  and  Full  Value.    The  term  "  true  and  full  value  "  wherever  used  shall 

be  held  to  mean  the  fair  market  value,  in  cash,  at  the  place  where  the  property 

to  which  the  term  is  applied  shall  be  at  the  time  of  assessment,  being  the  price 

which  could  be  obtained  therefor  at  private  sale,  and  not  at  forced  or  auction 

'  sale. 

Person.  The  term  "  person "  shall  be  construed  to  include  firm,  company 
or  corporation. 

Art.  4673.  Exemptions  from  taxation.  The  following  property  shall 
be  exempt  from  taxation,  to  wit: 

1.  Public  school-houses  and  houses  used  exclusively  for  public  worship;  the 
books  and  furniture  therein  and  the  grounds  attached  to  such  buildings  neces- 
sary for  the  proper  occupancy,  use  and  enjoyment  of  the  same,  and  not  leased 
or  otherwise  used  with  a  view  to  profit;  all  public  colleges,  public  academies, 
all  buildings  connected  with  the  same,  and  all  the  lands  immediately  connected 
with  public  institutions  of  learning;  and  all  endowment  funds  of  institutions 
of  learning  not  used  with  a  view  to  profit;  and  all  buildings  used  exclusively 
and  owned  by  persons,  or  associations  of  pei*sons,  for  school  purposes.  This 
provision  shall  not  extend  to  leasehold  estates  of  real  property  held  under  the 
authority  of  any  college  or  university  of  learning. 

2.  All  lands  used  exclusively  for  graveyards,  or  grounds  for  burying  the 
dead,  except  such  as  are  held  by  any  person,  company  or  corporation  with  a 
view  to  profit,  or  for  the  purpose  of  speculation  in  the  sale  thereof. 

3.  All  property,  whether  real  or  personal,  belonging  exclusively  to  this  state 
or  any  political  subdivision  thereof,  or  the  United  States. 

4.  All  buildings  belonging  to  counties  used  for  holding  courts,  for  jails  or 
for  county  offices,  with  the  land  belonging  to  and  on  which  such  buildings  are 
erected. 

5.  All  lands,  houses  and  other  buildings  belonging  to  any  county,  precinct 
or  town,  used  exclusively  for  the  support  or  accommodation  of  the  poor. 

6.  All  buildmgs  belonging  to  institutions  of  purelj^  public  charity,  together 
with  the  lands  (^longing  to  and  occupied  by  such  institutions,  not  leased  or 
otherwise  used  with  a  view  to  profit,  and  all  moneys  and  credits  appropriated 
solely  to  sustaining  such  institutions. 

7.  All  fire  engines  and  other  implements  owned  by  towns  and  cities,  used 
for  the  extinguishment  of  fires,  with  the  buildings  used  exclusively  for  the 
safe-keeping  thereof. 

8.  All  market  houses,  public  squares  or  other  public  grounds,  town  or  pre- 
cinct houses  or  halls,  used  exclusively  for  public  purposes,  and  all  works, 
machinery  or  fixtures  belonging  to  any  town  and  used  for  conveying  water  to 
such  town. 

9.  All  public  libraries  and  personal  property  belonging  to  the  same. 
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10.  Household  and  kitchen  furniture,  not  exceeding  at  their  true  and  full 
value  two  hundred  and  fifty  dollars  to  each  family,  in  which  may  be  included 
one  sewing  machine. 

11.  All  annual  pensions  granted  by  the  state.  [Const.  Art.  8,  §§  1,  2;  Art 
11,  §  9;  Act  Aug.  21,  1876;  15  Leg.  p.  275.1 

(1)  The  act  of  March  10,  1875,  creating  an  exemption  *from  taxation  known  as  the  com  pro- 
mise act,  was  for  the  relief  of  the  International  Railroad,  and  both  the  language  and  intent  of 
that  law  were  to  exempt  that  road  from  taxation  for  the  period  mentioned  in  the  act,  except 
as  to  county  taxes  in  such  counties  as  had  donated  their  bonds  to  aid  in  its  construction.  L  & 
O,  N.  R*y  Co.  V.  Anderson  County,  59  T.  654.  The  act  referred  to  is  entitled  "  An  act  for 
the  relief  of  the  International  Biailroad  Company,  now  consolidated  with  the  Houston  A 
Oreat  Northern  Railroad  Company  under  the  name  of  the  International  &  Great  Northern 
Railroad  Company.**  Approved  March  10,  1875  (14  Leg.  Special  Laws,  p.  69).  The  first  sec- 
tion of  the  act  granted  twenty  sections,  of  six  hundred  and  forty  acres  each,  of  public  land 
for  each  mile  of  road  constructed.  The  land  and  certificates  were  exempted  from  all  taxes  for 
the  period  of  twenty-five  years,  and  the  same  exemption  was  extended  to  the  capital  stock* 
rights,  franchises,  roUing  stock,  etc.,  except  the  county  and  municipal  taxes  in  such  cities, 
counties  and  towns  as  have  donated  their  bonds  to  aid  in  the  construction  of  the  railroad,  and 
have  not  defaulted  in  the  payment  of  interest  or  principal. 

The  act  also  contained  the  following  proviso:  "  I^rovided,  that  this  exemption  from  taxation 
shall  not  be  held  or  construed  to  include  or  apply  to  the  lands  or  railroads  which  at  the  time 
of  the  consolidation  hereinbefore  recited  belonged  to  the  Houston  &  Oreat. Northern  Railroad 
Company,  or  which  has  since  been,  or  hereafter  may  be,  constructed  or  acquired  under  its 
charter ;  provided,  nothing  in  this  act  contained  shall  be  so  construed  as  to  exempt  from  tax- 
ation any  lands  to  which  the  company  may  be  entitled  by  virtue  of  the  charter  of  the  Great  * 
Northern  Railroad  Company,  or  the  franchise,  road-bed,  rollinc;  stock,  or  any  property  ac- 
quired, or  hereafter  to  be  acquired,  bv  -virtue  of  the  charter  of  vie  Great  Northern  Ba^iroad 
Company ;  and  the  lands  granted  by  this  act  shall  not  be  sold  to  an^  other  corporation  or  to  any 
person  in  trust,  for  the  use  or  benefit  of  said  company ;  and  provided,  further,  that  the  state 
shall  not  be  liable  for  any  deficiency  of  the  unappropriated  public  domain  on  which  to  locate 
said  land  ceitificates,  nor  shall  any  of  such  unlocated  certificates  ever  constitute  a  daim 
against  the  state. 

The  compromise  s^^  of  March  10,  1875,  was  intended  to  restrict  the  exemption  from  tax- 
ation of  property  belonging  to  the  consolidated  company  to  such  property  as  it  held  under 
•charter  originally  granted  to  the  International  Railroad  Company,  and  that  the  benefits  other- 
wise extended  to  the  consolidated  company  should  be  for  and  on  account  of  acts  which  the 
International  Company  had  already  performed  under  its  charter,  or  such  as  the  consolidated 
<x>mpany  might  perform  after  the  date  of  the  compromise  act  under  that  charter  or  act.  I.  & 
O.  N.  R*y  Co.  V.  Anderson  County,  59  T.  654. 

The  act  of  March  10,  1875,  known  as  the  compromise  act,  created  a  valid  and  binding  con- 
tract sustained  by  a  valuable  consideration  for  the  exemption  of  property  from  taxation^  ajod 
was  irrepealable.  Cooley  on  Taxation,  52-56 ;  Humphrey  v.  Pegues,  16  Wall.  249 ;  Tomlinson 
V.  Branch,  15  Wall.  460,  cited  and  followed.     L  A:  G.  N.  R'y  Co.  v.  Anderson  County.  59  T.  664. 

The  **  property**  or  '*  franchise  **  of  a  railroad,  exempted  from  taxation  by  a  legislative  aot* 
was  sold  under  a  mortgage.  Held:  (1)  That  the  right  of  exemption  from  taxation  probacy 
did  not  pass  by  the  sale  as  a  thing  sold  and  per  force  of  the  sale.  (2)  The  act  of  Ifiarch  10^ 
1875.  was  a  declaration  having  the  force  of  a  law,  as  well  as  a  contract,  by  which  the  right  to 
the  exemption  was  secured  to  persons  who  might  succeed  in  any  manner  to  the  corporate 
rights  and  ownership  of  the  property  exempted  from  taxation  by  the  act.  (3)  The  exemption 
passed  by  force  of  the  law,  while  title  to  the  thing  exempted  was  subject  to  the  rules  regulat- 
ing the  transfer  of  property.  (4)  The  word  **  successors  *^  was  evidently  used  to  designate  saoh 
pei*80U8  as  might,  in  a  lawful  manner,  acquire  the  proprietorship  of  the  corporate  rights  mnd 
property  through  which  they  were  to  be  exercised,  while  "  assigns  *' was  probably  used  to 
•designate  parties  who  might  acquire  the  land  certificates  before  location,  or  the  land  after- 
wards.    L  &  G.  N.  R'y  Co.  v.  Smith,  65  T.  21. 

(2)  A  school-house  used  and  occupied  for  a  boarding  school,  bat  in  which  the  owner  lesideB 
witb  his  family,  is  not  exempt  from  taxation.  Red  v.  Johnson,  58  T.  284.  The  own«-  of  land 
and  buildings  used  for  private  school  purposes  applied  for  an  injunction  to  prevent  them  from 
being  sold  for  taxes,  claiming  that  under  the  constitution  of  1876  the  property  was  exempt 
from  taxation.  Held.:  (1)  That  the  constitution  of  1876  exempts  a  building  used  exclusively 
lor  school  purposes;  the  word  building  is  as  broad  as  the  term  house,  and  house  has  been  oon- 
strued  to  mean  both  the  structure  and  the  land  on  which  it  stands.  Trinity  Church  v.  Boston, 
118  Mass.  164.  Those  who  codified  our  laws,  and  the  legislature  that  adopted  the  Beviaed 
Statutes,  construed  the  word  building  to  embrace  the  land  used  in  connection  with  it.  (2)  That 
it  has  been  the  policy  of  the  state  to  encourage  educational  enterprises  by  exempting  them  froma 
the  burdens  of  government,  and  there  is  nothing  to  warrant  the  inference  that  the  framers 
of  the  constitution,  in  the  use  of  the  word  building,  intended  to  discriminate  against  private 
schools.  (3)  That  ground  used  for  the  recreation  of  the  students  and  to  supply  the  school  table 
with  vegetables  was  necessary  and  used  for  the  proper  and  economical  conduct  of  the  school, 
and  as  such  was  exempt.    Cassiana  v.  Ursuline  Academy,  64  T.  678. 

(8)  Legal  tender  notes  and  Uiiiied  States  bonds  belonging  to  corporations  or  individuals  are 
exempt  from  taxation.    Rosenberg  v.  Weekes,  67  T.  578. 

(4)  In  the  absence  of  any  statute  controlling  the  subject,  such  property  as  a  municapsl 
poraiion  owns  and  uses  for  a  puphc  purpose  is  not  anected  by  general  laws  regulating  ^ 
tion.    Galveston  Wharf  Co.  v.  Cfalveston,  68  T.  14. 
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Art.  4674.  When  property  to  be  rendered.  All  property  shall  be 
listed  for  taxation  between  January  1  and  June  1  of  each  year,  when  required 
by  the  assessor,  with  reference  to  the  quantity  held  or  owned  on  the  first  day 
of  January  in  the  year  for  which  the  property  is  required  to  be  listed  or  ren- 
dered. Any  property  purchased  or  acquired  on  the  first  day  of  January  shall 
be  listed  by  or  for  the  person  purchasing  or  acquiring  it.  [Act  Aug.  21, 1876; 
16  Leg.  p.  275.] 

Art.  4675.  How  to  be  rendered.  All  property  shall  be  listed  or  ren- 
dered in  the  manner  following: 

1.  Every  person  of  full  age  and  sound  mind,  being  a  resident  of  this  state,  shall 
list  all  of  his  real  estate,  moneys,  credits,  bonds  or  stock  of  joint  stock  or  other 
companies  (when  the  property  of  such  company  is  not  assessed  in  this  state), 
moneys  loaned  or  invested,  annuities,  franchises,  royalties  and  all  other  prop- 
erty. 

2.  He  shall  also  list  all  lands  or  other  real  estate,  all  moneys  and  other  per- 
sonal property  invested,  loaned  or  otherwise  controlled  by  him  as  the  agent  or 
attorney,  or  on  account  of  any  other  person,  company  or  corporation  whatso- 
ever, and  all  moneys  deposited  subject  to  his  order,  check,  or  drafts  and 
credits  due  from  or  owing;  by  any  person,  body  corporate  or  politic. 

3.  The  property  of  a  minor  child  shall  be  listed  by  his  guardian,  or  by  the 
person  having  such  property  in  charge. 

4.  The  property  of  a  wife,  by  her  nusband,  if  of  sound  mind;  if  not,  by  her- 
self. 

5.  The  property  of  an  idiot  or  lunatic,  by  the  person  having  charge  of  such 
property. 

6.  The  property  of  a  person  for  whose  benefit  it  is  held  in  trust,  by  the 
trustee  of  the  estate;  of  a  deceased  person,  by  the  executor  or  administrator. 

7.  The  property  of  corporations  whose  assets  are  in  the  hands  of  receivers, 
by  such  receivers. 

8.  The  property  of  a  body  politic  or  corporate,  by  the  president  or  proper 
agent  or  officer  thereof. 

9.  The  property  of  a  firm  or  company,  by  a  partner  or  agent  thereof. 

10.  The  property  of  manufacturers  and  others  in  the  hands  of  an  agent,  by 
such  agent,  in  the  name  of  his  principal,  as  real,  personal  and  merchandise. 

11.  The  stock  of  nurseries,  growing  or  otherwise,  in  the  hands  of  nursery- 
men, shall  be  listed  and  assessed  as  merchandise.  [Act  Aug.  21, 1876;  15  Leg. 
p.  275.] 

Abt.  4676.  Where  to  be  rendered.  All  property,  real  and  personal, 
except  such  as  is  required  to  be  listed  and  assessed  otherwise,  shall  be  listed 
and  assessed  in  the  county  where  it  is  situated.  [Act  Aug.  21, 1876;  15  Leg. 
p.  275.] 

(1)  Article  4676,  Reyised  Statutes,  provides  that  all  property,  real  and  personal,  except  such 
as  is  re()uired  to  be  listed  and  assessed  otherwise,  shall  oe  listed  and  assessed  in  the  county 
where  it  is  situated,  and  there  is  no  special  provision  excepting  from  this  requirement  cattle 
ranging  near  the  line  of  two  counties;  yet  the  statute  does  not  intend  to  impose  impossibilities 
or  to  work  injustice,  and  a  substantial  compliance  with  its  terms  is  all  that  is  necessary.  If» 
therefore,  one  whose  pasture  lies  partly  in  the  county  of  his  residence  and  partly  in  an  adjoin- 
ing county,  renders  for  taxation  his  cattle,  feeding  upon  such  pasture,  and  pays  the  tax  thereon, 
in  the  county  where  he  resides  and  where  the  entire  herd  feeding  in  his  pasture  is  controlled* 
he  complies  with  the  substantial  requirements  of  the  statute,  the  state  receives  from  the  prop- 
erty all  the  revenue  to  which  she  is  entitled,  and  the  owner  is  not  overtaxed.  It  is  not  neces- 
sary in  such  cases,  before  applying  for  an  injunction,  to  seek  relief  from  the  board  of  equalisa- 
tion, or  other  officers  having  control  in  matters  of  taxation.  Tluit  it  was  unimportant  whether 
the  taxes  in  Refugio  county  were  paid  before  or  after  the  levy  which  was  sought  to  be  en- 
joined. It  was  sufficient  if  the  rignt  to  the  taxes  had  fully  accrued  to  that  county,  and  this 
was  efiFected  by  the  previous  assessment  made  therein.  Court  v.  O'Connor,  65  T.  384 ;  Har- 
desty  V.  Fleming,  57  T.  400. 

Abt.  4676a.  Assessment  of  live  stock.  All  persons,  companies,  and 
corporations  owning  pastures  in  the  state  which  lie  on  county  boundaries,  shall 
be  required  to  list  lor  assessment  all  live  stock  of  every  kind  owned  by  them 
in  said  pastures  in  the  several  counties  in  which  such  pastures  are  situated, 
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listing  in  each  county  such  portion  of  said  stock  as  the  land  in  such  county  is 
of  the  whole  pasture.  All  persons,  companies,  and  corporations  owning  any 
kind  of  live  stock  not  their  own,  shall  list  such  live  stock  in  the  several  coun- 
ties in  which  such  pastures  are  situated  in  the  same  manner,  and  in  both  cases 
the  tax  assessed  upNon  such  live  stock  shall  be  paid  to  the  tax  collectors  of  the 
several  counties  in  which  such  live  stock  is  listed  and  assessed.  [Amendment 
April  2,  July  4,  1887;  20  Leg.  p.  109.] 

Art.  4676a,  §  1.  Lands  on  county  boundaries  assessed  how.  Lands 
lying  on  county  boundaries,  which  have  not  been  accurately  and  legally  sur- 
veyed, determined  or  fixed,  shall  not  be  assessed  or  taxed  in  more  than  one 
county.     [Act  April  23,  July  24,  1879;  16  Leg.  p.  153.] 

Art.  4676a,  §  2.  Lands  on  which  taxes  have  been  paid,  not  after- 
wards taxed.  Any  lands  which  may  have  been  assessed  in  any  county  ac- 
cording to  the  abstract  of  land  titles,  and  the  taxes  paid  thereon  according  to 
law,  shall  not  be  afterwards  subject  to  the  payment  of  taxes  for  the  same 
period  in  a  different  county,  although  a  subsequent  survey  and  determination 
of  the  county  boundaries  may  show  said  lands  to  be  in  a  Jlifferent  county  from 
that  in  which  they  were  originally  assessed;  and  any  sales  of  such  lands  for 
alleged  delinquency  shall  be  illegal  and  void. 

Art.  4677.  Vessels,  where  listed.  All  persons,  companies  and  corpora- 
tions in  this  state  owning  steamboats,  sailing  vessels,  wharf-boats  and  other 
water-crafts,  shall  be  required  to  list  the  same  for  assessment  and  taxation  in 
the  county  in  which  the  same  may  be  enrolled,  registered  or  licensed,  or  kept 
when  not  enrolled,  registered  or  licensed.    [Act  Aug.  21, 1876;  15  Leg.  p.  275.J 

Abt.  4678.  Railroads,  telegraphs,  etc.  All  railroad,  telegraph,  plank- 
road  and  turnpike  companies  shall  list  all  of  their  real  and  personal  property, 
giving  the  number  of  miles  of  road-bed  and  Hue  in  the  county  where  such 
road-bed  and  line  is  situated,  at  the  full  and  true  value,  except  wnen  such  com- 
pany may  own  personal  pfoperty  or  real  estate  in  an  unorganized  county  or 
district,  then  they  shall  list  such  property  to  the  comptroller.  [Act  Aug.  21» 
1876;  15  Leg.  p.  275.] 

Aet.  4679.  Listing  for  others.  Persons  required  to  list  property  on  be- 
half of  others  shall  list  it  in  the  same  manner  in  which  they  are  required  to 
list  their  own,  but  they  shall  list  it  separately  from  their  own,  specifying  in 
each  case  the  name  of  the  person,  estate,  company  or  corporation  to  whom  it 
belongs.     [Act  Aug.  21,  1876;  15  Leg.  p.  275.J 

Abt.  4680.  Shall  list  under  oath.  Each  person  required  by  law  to  list 
property  shall  make  and  sign  a  statement,  verified  by  his  oath,  as  required  by 
law,  of  all  property,  both  real  and  personal,  in  his  possession  or  under  his  con- 
trol, and  which  he  is  required  to  list  for  taxation,  either  as  owner  or  holder 
thereof,  or  as  guardian,  parent,  husband,  trustee,  executor,  administrator,  re- 
ceiver, accounting  officer,  partner,  agent  or  factor.  [Act  Aug.  21,  1876;  15 
Leg.  p.  275.] 

Abt.  4681.  The  Statements  and  its  requisites.  Such  statement  sbali 
truly  and  distinctly  set  forth  — 

1.  The  name  of  the  owner. 

2.  The  abstract  number. 

3.  The  number  of  the  survey. 

4.  The  name  of  the  original  grantee  and  the  number  of  the  certificate. 

5.  The  number  of  acres. 

6.  The  value  of  the  land. 

7.  The  number  of  the  lot  or  lots. 

8.  The  number  of  the  block. 

9.  The  value  of  town  lots. 

10.  The  name  of  the  city  or  town. 

11.  The  number  of  miles  of  railroad  in  the  county. 

12.  Value  of  railroads  and  appurtenances. 
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13.  Number  of  miles  of  telegraph  in  the  county. 

14.  Value  of  telegraph  and  appurtenances  in  t6e  county. 

15.  Number  and  amount  of  land  certificates  and  value  thereof. 

16.  Number  of  horses  and  mules  and  the  value  thereof. 

17.  Number  of  cattle  and  value  thereof. 

18.  Number  of  jacks  and  jennets  and  value  thereof. 

19.  Number  of  sheep  and  value  thereof. 

20.  Number  of  cfoats  and  value  thereof. 

21.  Number  of  hogs  and  dogs  and  value  thereof. 

22.  Number  of  carriages,  buggies  or  wagons,  of  whatsoever  kind,  and  value 
thereof. 

23.  Number  of  sewing  machines  and  knitting  machines  and  value  thereof. 

24.  Number  of  clocks  and  watches  and  value  thereof. 

25.  Number  of  organs,  melodeons,  piano-fortes,  and  all  other  musical  instru- 
ments of  whatsoever  kind,  and  value  thereof. 

26.  The  value  of  household  and  kitchen  furniture  over  and  above  the  amount 
of  two  hundred  and  fifty  dollars. 

27.  Ofiice  furniture  and  the  value  thereof. 

28.  The  value  of  ^old  and  silver  plate. 

29.  The  value  of  diamonds  and  jewelry. 

30.  Every  annuity  or  royalty,  the  description  and  value  thereof. 

31.  Number  of  steamboats,  sailing  vessels,  wharf-boats,  barge  or  other  water 
craft,  and  the  value  thereof. 

32.  The  value  of  goods,  wares  and  merchandise,  of  every  description,  which 
such  person  is  required  to  list  as  a  merchant  (in  hand  on  the  first  day  of  Jan- 
uary of  each  year). 

33.  Value  of  materials  and  manufactured  articles  which  such  person  is  re- 
quired to  list  as  a  manufacturer. 

34.  Value  of  manufacturers'  tools,  implements  and  machinery,  other  than 
boilers  and  engines,  which  shall  be  listed  as  such. 

35.  Number  of  steam  engines,  including  boilers,  and  the  value  thereof. 

36.  Amount  of  moneys  of  bank,  banker,  broker  or  stock  jobber. 

37.  Amount  of  credits  of  bank,  banker,  broker  or  stock  iobber. 

38.  Amount  of  moneys  other  than  of  bank,  banker,  broker  or  stock  jobber 

39.  Amount  of  credits  other  than  of  bank,  banker,  broker  or  stock  jobber 

40.  Amount  and  value  of  bonds  and  stocks  (other  than  United  States  Donds). 

41.  Amount  and  value  of  shares  of  capital  stock  companies  and  associations 
not  incorporated  by  the  laws  of  this  state. 

42.  Value  of  all  property  of  companies  and  corporations  other  than  property 
hereinbefore  enumerated. 

43.  Value  of  stock  and  furniture  of  saloons,  hotels  and  eating-houses. 

44.  Value  of  every  billiard,  pigeon-hole,  bagatelle  or  other  similar  tables, 
together  with  the  number  thereof. 

45.  Every  franchise,  the  description  and  value  thereof. 

46.  Value  of  all  other  property  not  enumerated  above.  [Act  Aug.  21, 1876 ; 
15  Leg.  p.  275.] 

Asr.  4682.  Certain  credits  and  stocks  not  to  be  listed.  No  person 
shall  be  reauired  to  list  or  render  a  greater  portion  of  his  credits  than  he  be- 
lieves will  oe  received  or  can  be  collected,  or  to  include  in  his  statement  as  a 
part  of  his  personal  pro^^erty,  which  is  required  to  be  listed,  any  share  or  por- 
tion of  the  capital  stock  or  property  of  any  company  or  corporation  whicn  ia 
required  to  list  or  return  its  capital  and  property  for  taxation.  [Act  Aug.  21, 
1876;  15  Leg.  p.  275.] 

Abt.  4683.  Rendition  of  real  estate.  Persons  listing  or  rendermg  real 
estate  shall  make  a  statement,  duly  signed  and  under  oath,  which  shall  truly 
and  distinctly  set  forth  — 

1.  The  n^gne  of  the  owner,  abstract  number,  number  of  survey,  the  number 
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of  the  certificate,  the  name  of  the  original  grantee,  the  number  of  acres  and 
the  true  and  full  value  thereof. 

2.  The  number  of  the  lot  and  block  and  the  true  and  full  value  thereof,  to- 
gether with  the  name  of  the  town  or  city. 

3.  When  the  name  of  the  original  grantee,  or  abstract  number,  or  number 
of  certificate,  or  number  of  survey  is  unknown,  say  "  unknown,"  and  give  such 
description  so  that  land  or  lot  can  be  identified  and  the  true  and  full  valae 
thereof  can  be  determined.     [Act  Aug.  21,  1876;  15  Leg.  p.  275.] 

Abt.  4684.  Renditioii  by  banker,  broker,  etc.  Every  bank,  whether 
of  issue  or  deposit,  banker,  broker,  dealer  in  exchange,  or  stock  jobber,  shall, 
at  the  time  fixed  by  this  chapter  for  listing  personal  property,  make  out  and 
furnish  the  assessor  of  taxes  a  sworn  statement  showing, 

1st;  If  a  national  bank,  the  president,  or  some  other  ofScer  of  such  bank, 
shall  furnish  to  the  assessor  or  the  county,  in  which  such  bank  is  located,  a 
list  of  the  names  of  all  the  shareholders  of  the  stock,  together  with  the  num- 
ber and  amount  of  the  shares  of  each  shareholder  of  stock,  in  said  bank;  and 
the  shareholders  of  the  stocks  in  national  banks  shall  render  to  the  tax  assessor 
of  the  countv  in  which  such  bank  is  located  the  number  of  their  shares,  and 
the  true  and  full  value  thereof.  All  shares  of  stocks  in  national  banks  not 
rendered  to  the  assessor  of  taxes  in  the  county  where  such  bank  is  located 
within  the  time  prescribed  by  law  for  listing  property  for  taxes,  shall  be  as- 
sessed by  the  assessor  against  the  owner  or  owners  thereof  as  unrendered 
property  is  assessed;  but  the  tax  roll  shall  show  the  name  of  the  owner  or 
owners  thereof  as  per  statement  furnished  by  the  president  or  other  officer  of 
said  bank. 

2nd ;  National  banks  shall  render  all  other  bonds  and  stocks  of  every  kind 
(except  United  States  bonds),  and  all  shares  of  capital  stocks,  or  joint  stock  or 
stocks  of  other  companies  or  corporations  held  as  an  investment,  or  in  any 
way  representing  assets,  together  with  all  other  personal  property  belonging 
or  pertaining  to  said  bank,  except  such  personal  property  as  is  specially  ex- 
empted from  taxation  by  the  laws  of  the  United  States. 

3rd ;  National  banks  shall  be  reguired  to  render  all  of  their  real  estate,  as 
other  real  estate  is  rendered,  and  all  the  personal  property  of  said  national 
banks  herein  taxed  shall  be  valued  as  other  personal  property  is  valued. 

4tb;  All  other  banks,  bankers,  brokers  or  dealers  in  exchange,  or  stock 
jobbers,  shall  render  their  list  in  the  manner  following:  1st,  the  amount  of 
money  on  hand,  or  in  transit,  or  in  the  hands  of  other  banks,  bankers,  brokers, 
or  others  subject  to  draft,  whether  the  same  be  in  or  out  of  the  state  (except 
United  States  treasury  notes);  2nd,  the  amount  of  bills  receivable,  discounted 
or  purchased,  and  other  credits  due  or  to  become  due,  including  accounts  re- 
ceivable, interest  accrued  but  not  due,  and  interest  due  and  unpaid;  3rd,  from 
the  aggregate  amount  of  the  items  named  in  the  1st  and  2nd  of  the  last  two 
subdivisions  shall  be  deducted  the  amount  of  money  on  deposit;  4th,  the 
amount  of  bonds  and  stocks  of  every  kind  (except  United  States  bonds),  and 
all  shares  of  capital  stocks  or  joint  stocks  of  other  companies  or  corporations 
held  as  an  investment,  or  in  any  way  representing  assets;  5th,  all  otber  profh 
erty  belonging  or  appertaining  to  said  bank  or  business,  including  both  per- 
sonal property  and  real  estate,  shall  be  listed  as  other  personal  property  and 
real  estate.     [Act  April  14,  1883;  18  Leg.  p.  111.] 

Abt.  4685.  No  deductions  in  certain  cases.  No  person,  company  or 
corporation  shall  be  entitled  to  any  deduction  on  account  of  any  bond,  note 
or  obligation  of  any  kind  given  to  any  mutual  insurance  company,  nor  on 
account  of  any  unpaid  subscription  to  any  religious,  literary,  scientific  or 
charitable  institution  or  society,  nor  on  account  of  any  subscription  to  or 
instalment  payable  on  tlie  capital  stock  of  any  company,  whether  incorporated 
or  unincorporated.     [Act  Aug.  21,  187(3;  15  Leg.  p.  27t).J 

Art.  4686.  Rendition  by  railroads.  It  shall  be  the  duty  of  every  rail- 
road corporation  in  tins  stute  lo  deliver  a  sworn  statement,  on  or  before  the 
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first  day  of  June  of  each  year,  to  the  assessor  of  each  county  and  incorpo- 
rated city  or  town,  into  or  through  which  any  part  of  their  road  may  run  or 
in  which  they  own  or  are  in  possession  of  real  estate,  a  classified  list  of  all 
real  estate  owned  by  or  in  possession  of  said  company  in  said  county,  town  or 
city,  specifying:  1st,  the  whole  number  of  acres  or  land,  lot  or  lots,  exclu- 
sive or  their  right  of  way  and  depot  grounds  owned,  possessed  or  appropri- 
ated for  their  use,  with  a  valuation  affixed  to  the  same ;  2nd,  the  whole  length 
of  their  railroad  and  the  value  thereof  per  mile,  which  valuation  shall  include 
right  of  way,  road-bed,  superstructure,  depots  and  grounds  upon  which  said 
depots  are  situate,  and  all  shops  and  fixtures  of  every  kind  used  in  operating 
said  road;  3rd,  all  personal  property  of  whatsoever  kind  or  character,  except 
the  rolling  stock  belonging  to  tne  company  or  in  their  possession  in  each  re- 
spective county,  listing  and  describing  the  said  personal  property  in  the  same 
manner  as  is  now  required  of  citizens  of  this  state.  [Amendment  March  28, 
June  80,  1885;  19  Leg.  p.  61.] 

Art.  4687.  RoUJllg  stock,  how  listed.  It  shall  be  the  duty  of  every 
railroad  corporation  in  this  state,  to  deliver  a  sworn  statement  on  or  before 
the  first  dav  of  April  in  each  year,  to  the  assessor  of  the  county  in  which  its 
principal  office  is  situated,  setting  forth  the  true  and  full  value  of  the  rolling 
stock  of  said  railroad,  together  with  the  names  of  all  the  counties  through 
which  they  run,  and  the  number  of  miles  of  road-bed  in  each  of  said  counties, 
and  the  said  assessment  shall  be  submitted  to  the  board  of  equalization,  of  the 
<5ounty  in  which  its  principal  office  is  situated  for  review,  as  is  provided  by 
article  4716  of  this  code,  and  the  other  laws  of  this  state  in  respect  to  boards 
of  equalization,  on  the  first  Monday  in  June  in  each  year,  or  as  soon  thereafter 
as  practicable,  and  such  board  shall  certify  such  final  valuation  when  made,  with- 
out delay,  to  the  comptroller  of  public  accounts,  who  shall  proceed  at  once  to 
apportion  the  amount  of  such  valuation  among  the  said  counties  in  proportion 
to  the  distance  such  road  may  run  through  any  such  county,  and  shall  certify 
such  apportionment  to  the  assessors  of  such  counties,  and  the  same  shall  con- 
stitute part  of  the  tax  assets  of  such  counties,  and  the  assessor  of  each  of  said 
counties  shall  list  and  enter  the  same  upon  the  rolls  for  taxation  as  other  per- 
sonal property  situated  in  said  county,  provided  that  any  railway  company 
organized,  and  having  its  principal  office  without  the  state,  and  which  may 
own  or  operate,  as  lessee  or  otherwise,  any  line  of  railroad,  which  is  partly 
within  the  state  and  partly  without,  majr  render  its  rolling  stock  for  taxation 
in  the  county  where  such  company  owning  said  railroad  has  established  its 
office  within  this  state,  and  a  proportional  part  of  such  company's  rolling 
stock  shall  be  rendered  and  assessed  for  taxation  within  the  state,  according 
to  the  number  of  miles  of  such  railway  therein  as  compared  with  the  number 
of  miles  without  the  state.  [Amendment  March  17,  J  une  30,  1885 ;  19  Leg. 
p.  30.J 

Abt.  4688.  Assessments  and  eoUections  of  corporate  property. 
All  property  of  private  corporations,  except  in  cases  where  some  other  pro- 
vision is  made  by  law,  shall  be  assessed  in  the  name  of  the  corporation,  and 
in  collecting  the' taxes  on  the  same  all  the  personal  property  of  such  corpora- 
tion shall  b^  liable  to  be  seized  whenever  the  same  may  be  found  in  the  county, 
and  sold  in  the  same  manner  as  the  property  of  individuals  may  be  sold  lor 
taxes.  All  statements  and  lists  made  by  corporations  that  are  required  to  be 
sworn  to  shall  be  verified  by  the  affidavit  and  signature  of  the  secretary  of 
said  corporation,  and  if  they  have  no  secretary,  the  officer  who  discharges  the 
duties  of  secretary  of  said  corporation.     [Act  Aug.  21,  1876;  15  Leg.  p.  275. J 

Abt.  4689.  Assessments  in  owner's  name.  All  real  property  subject 
to  taxation  shall  be  assessed  to  the  owners  thereof  in  the  manner  herein  pro- 
vided, but  no  assessment  of  real  property  shall  be  considered  illegal  by  rea- 
son ot  the  same  not  being  listed  or  assessed  in  the  name  of  the  owner  or  owners 
thereof,     [^ct  Aug.  21,  1876;  15  Leg.  p.  275.J 
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Akt.  4690.  Lien  for  taxes.  All  taxes  upon  real  pi'opert}''  shall  be  a  lien 
upon  such  property  until  the  same  shall  have  been  paid.  And  should  the 
assessor  fail  to  assess  any  real  estate  for  any  one  or  more  years  the  lien  shall 
be  good  for  every  year  that  he  should  fail  to  assess  for,  and  he  may,  in  listing 
property  for  taxes  any  year  thereafter,  assess  all  the  back  taxes  due  thereon, 
according  to  the  provisions  of  this  title.    [Act  Aug.  21,  1876;  15  Leg.  p.  275.] 

Abt.  4691.  Leasehold  interests  in  public  lands.  Property  held  under 
a  lease  for  a  term  of  three  years  or  more,  or  held  under  a  contract  for  the 
purchase  thereof,  belonging  to  this  state,  or  that  is  exempt  by  law  from  tax- 
ation in  the  hands  of  the  owner  thereof,  shall  be  considered  lor  all  purposes 
of  taxation  as  the  property  of  the  person  so  holding  the  same,  except  as  other- 
wise specially  provided  by  law.     [Act  Aug.  21,  1876;  15  Leg.  p.  275.] 

(1)  Section  24  of  the  act  providing  for  the  Bale  and  lease  of  school  and  other  pablic  lands 
reads  as  follows:  Sec.  24.  Leaseholds  created  under  the  provisions  of  this  act  shall  be  exempt 
from  all  taxation.    20  Leg.  p.  88.    See  ante,  art.  4061. 

Abt.  4692.  Valiiatioii  of  property  for  taxation.  Each  separate  parcel 
of  real  property  shall  be  valued  at  its  true  and  full  value  in  money,  excluding 
the  value  of  crope  growing  or  unrathered  thereon. 

2.  In  determining  the  true  and  full  value  of  real  and  personal  property  the 
assessor  shall  not  adopt  a  lower  or  different  standard  of  value  because  the  same 
is  to  serve  as  a  basis  of  taxation,  nor  shall  he  adopt  as  a  criterion  of  value  the 
price  for  which  such. property  would  sell  at  auction  or  a  forced  sale,  or  in  the 
aggregate  with  all  the  property  in  his  countv;  but  he  shall  value  each  tractor 
lot  by  itself,  and  at  sucn  sum  or  price  as  he  believes  the  same  to  be  fairly 
worth  in  money  at  the  time  such  assessment  is  made. 

3.  In  valuing  any  real  property  on  which  there  is  a  coal  or  other  mine,  or 
stone  or  other  quarrv,  or  springs  possessing  medicinal  properties,  the  same 
shall  be  valued  at  such  a  price  as  such  property,  including  a  mine  or  quarry  or 
spring,  would  probably  sell  at  a  fair  voluntarv  sale  for  cash. 

4.  Taxable  leasehold  estates  shall  be  valued  at  such  a  price  as  they  would 
bring  at  a  fair  voluntary  sale  for  cash. 

6.  Personal  property  of  every  description  shall  be  valued  at  its  true  and  fall 
value  in  money. 

6.  Money,  whether  in  possession  or  on  deposit,  or  in  the  hands  of  any  mem- 
ber of  the  family,  or  any  other  person  whatsoever,  shall  be  entered  in  the  state- 
ment at  the  full  amount  thereof. 

7.  Every  credit  for  a  sum  certain,  payable  either  in  money  or  property  of 
any  kind,  shall  be  valued  at  the  full  value  of  the  same  so  payable,  if  for  a 
specific  article,  or  for  a  specific  number  or  quantity  of  property  of  any  kind, 
it  shall  be  valued  at  the  current  price  of  such  property  at  the  place  where 
payable.  Annuities  or  moneys  payable  at  stated  periods  shall  be  valued  at  the 
price  that  the  person  listing  the  same  believes  them  to  be  worth  in  money. 
[Act  Aug.  21,  1876;  15  Leg.  p.  275.] 
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CH.  3.— OF  THE  ASSESSMENT  OF  TAXES— ELECTION  AND 
QUALIFICATION  OF  THE  ASSESSOR. 


Art. 


4694. 
4695. 
4696. 
4697. 
4698. 
4699. 
4700. 
4701. 
4702. 
4708. 
4704. 
4706. 
4706. 
4707. 
4706. 
4709. 
4710. 
4710a, 


Election  and  term  of  the  assessor. 

Vacancies,  how  filled. 

Oath  and  bond. 

Purview  of  the  bond. 

New  bond. 

Bond  for  ooonty  taxes. 

May  appoint  deputies. 

Authority  of  deputies. 

May  administer  oaths. 

The  oath. 

Where  and  how  the  oath  may  be  made. 

Penalty  for  failure  to  attest  oath,  etc. 

When  assessment  to  be  made. 

Irreg:ular  assessments  Talid. 

If  tax  payer  is  absent,  etc. 

Or  refuses  to  list. 

Duty  of  assessor  in  such  cases. 

Manner  and  form  of  assessing. 

§  1.  Abstract  of  surveys  furnished 
assessor. 

§2.  Assessment  books  furnished  as- 
sessor. 

§  8.  Abstract  of  blocks,  lots  in  cities, 
towns  and  villages. 

§  4.  Assessments  to  be  entered  on  ab- 
stract. 

g  5.    Abstracts  kept  in  assessor's  office. 

§6.  Lots,  etc.,  not  on  abstract  books 
to  be  entered  on  roll. 


Art. 

4710a,  §  7.    Assessor  must  obtain  certificate 
before  payment. 

8  8.    Duty  of  board  of  equalization. 

§  9.    Duty  of  comptroller. 

4711.  Assessment  of  property  non-rendered. 

4712.  Assessment  of  real  property  for  pre- 

vious years. 
4712a.  Assessment  of  personal  property  for 

previous  years. 
4718.    Assessor  to  follow  instructions. 

4714.  Equalization  of  assessments. 

4715.  Boards   may   equalize   without   com- 

plaint. 

4716.  Asisessor  to  furnish  list  of  delinquents. 

4717.  And  submit  lists  to  board  of  equaliza- 

tion. 

4718.  Shall  make  out  rolls  in  triplicate. 

4719.  Also  rolls  of  unrendered  property. 

4720.  And  add  up  columns. 

4721.  Return  ana  oath  of  assessor. 

4722.  Lasts,  etc.,  to  be  filed  in  county  oierl^s 

office. 
4728.    Rolls,  how  distributed. 

4724.  (Compensation  of  assessor. 

4725.  How  paid  by  the  state. 

4726.  By  the  county. 

4727.  Penalties  for  neglect  of  duties. 

4728.  Lands  of  non-residents  in  unorganized 

counties,  etc. 


Art.  4693.  Election  and  term  of  assessor.  There  shall  be  elected  by 
the  qualified  electors  of  each  county  within  this  state,  at  the  same  time  and 
under  the  same  law  regulating  the  election  of  state  and  county  officers,  an  as- 
sessor of  taxes,  who  shall  hold  his  office  for  two  years,  and  until  his  successor 
is  elected  and  qualified.     [Const.  Art.  8,  §  14;  Act  Aug.  21,  1876,  p.  265.] 

Abt.  4694.  Vacancies,  how  filled.  In  case  of  a  vacancy  ijjL  the  office  of 
assessor  of  taxes,  the  same  shall  be  filled  by  the  county  comniissioners'  court, 
for  the  unexpired  term  only,  and  until  the  election  and  qualification  of  an  as- 
sessor at  the  succeeding  general  election ;  and  the  person  appointed  to  fill  such 
vacancy  shall  qualify  in  the  same  manner  as  is  prescribed  oy  law  for  assessors 
of  taxes,  and  shall  have  all  the  rights  and  perform  all  the  duties  required  by 
law  of  the  assessor  elected. 

Abt.  4695.  Oath  and  bond.  Every  assessor  of  taxes,  within  twenty  days 
after  ho  shall  have  received  notice  of  his  election  or  appointment,  and  before 
entering  upon  the  duties  of  his  office,  shall  execute  a  bond,  payable  to  the 
governor  and  his  successors  in  office,  in  a  sum  which  shall  be  equal  to  one- 
fourth  the  amount  of  the  state  tax  of  the  county,  as  shown  by  tbe  last  pre- 
ceding assessment,  but  not  to  exceed  ten  thousand  dollars,  with*  at  least  three 
good  and  sufficient  sureties,  to  be  approved  by  the  commissioners'  court  of  his 
county,  conditioned  that  he  will  faithfully  discharge  all  the  duties  of  said  of- 
fice; and  shall  take  and  subscribe  the  oath  prescribed  by  the  constitution, 
which  oath,  together  with  said  bond,  shall  be  recorded  in  the  office  of  the  clerk 
of  the  county  court  of  said  county,  and  be  forwarded  by  the  county  judge  of 
the  county  to  the  comptroller,  to  be  deposited  in  his  office.  [Act  Aug.  21, 
1876;  15  Leg.  p.  265.] 

Abt.  4696.  Purvlew  of  the  bond.  Said  bond  shall  be  deemed  to  extend 
to  the  faithful  performance  of  the  duties  of  his  office  as  assessor  of  taxes  for 
and  during  the  full  term  for  which  he  was  elected  or  appointed,  and  shall  not 
become  void  upon  the  first  recovery,  but  suit  may  be  mamtained  thereon  until 
the  whole  amount  thereof  be  recovered.    [Act.  Aug.  21,  1876;  15  Leg.  p.  265.] 
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Art.  4697.  .  New  bond.  Assessors  of  taxes  may  be  required  to  furnish  a 
new  bond  and  additional  security  whenever,  in  the  opinion  of  the  commis- 
sioners^ court,  it  may  be  advisable;  and  should  any  assessor  of  taxes  fail  to 
ffive  a  new  bond  and  additional  security  when  required,  he  shall  be  suspended 
rom  the  further  discharge  of  his  duties  by  the  commissioners'  court  of  his 
county,  and  be  removed  from  office  in  the  mode  prescribed  by  law  for  the  re- 
moval of  county  officers.     [Act  Aug.  21,  1876;  15  Leg.  p.  265.] 

Abt.  4698.  Bond  for  county  taxes.  The  assessor  of  taxes  shall  give  a 
like  bond,  with  like  conditions,  to  the  county  judges  of  their  respective  counties 
and  their  successors  in  office,  in  a  sum  not  less  than  one-fourth  of  the  amount 
of  the  county  tax  of  the  countv,  as  shown  by  the  last  preceding  assessment, 
but  not  to  exceed  five  thousand  dollars,  with  at  least  three  good  and  sufficient 
sureties,  to  be  approved  by  the  commissioners'  court  of  his  county ;  which  bond 
shall  be  recorded  and  deposited  in  the  county  clerk's  office  of  tne  county.  A 
new  bond  and  additional  security  may  be  required,  and  the  assessor  of  taxes 
may  be  removed  from  office  for  a  failure  to  rurnish  a  new  bond  or  additional 
security  in  the  manner  prescribed  by  law.  [Act  Aug.  21,  1876;  15  Leg. 
p.  265.] 

Abt.  4699.  May  appoint  deputies.  Each  assessor  of  taxes  may  appoint 
one  or  more  deputies  to  assist  him  in  the  assessment  of  taxes,  and  may  require 
such  bond  and  security  from  the  person  so  appointed  as  he  deems  necessary 
for  his  indemnity;  and  the  assessor  of  taxes  shall  in  all  cases  be  liable  and  ac- 
countable for  the  proceedings  and  misconduct  of  his  deputies.  [Act  Aug.  21, 
1876;  15  Leg.  p.  265.] 

Abt.  4700.  Authority  of  deputies.  The  deputies,  appointed  in  accord- 
ance with  the  provisions  of  the  preceding  article,  shall  do  and  perform  all  the 
duties  imposed  and  required  by  law  of  a^essors  of  taxes,  and  all  acts  of  such 
deputies  aone  in  conformity  with  law  shall  be  as  binding  and  valid  as  if  done 
by  the  assessor  of  taxes  in  person.     [Act  Aug.  21,  1876;  15  Leg.  p.  265.] 

(1)  The  acts  of  de  facto  deputy  assessors,  in  raising  the  valuation  of  property  listed  for  taxes, 
are  not  rendered  invalid  because  they  may  have  been  legally  disqualified  from  acting  as  depa- 
ties  by  reason  of  their  holding  other  offices.    T.  &  P.  R.  R  Co.  v.  Harrison  County,  54  T.  119. 

Abt.  4701.  May  administer  oaths.  Assessors  of  taxes  are  hereby  au- 
thorized and  empowered  to  administer  all  oaths  necessary  to  obtain  a  fnii, 
complete  and  correct  assessment  of  all  taxable  property  situated  in  their  re- 
spective counties.     [Act  Aug.  21,  1876;  15  Leg.  p.  265.] 

Abt.  4702.  The  oath.  The  assessor  of  taxes  shall  also  require  each  per- 
son rendering  a  list  of  taxable  propert}'-  to  him  for  taxation  under  the  assess- 
ment laws,  to  subscribe  to  the  following  oath  or  affirmation,  which  shall  be 

written  or  printed  at  the  bottom  of  each  inventory,  to  wit:  "I, \JIU 

irig  t/i-e  blank  with  the  name  of  the  person  subscrwing]^  do  solemnly  swear  (or 
afarm)  that  the  above  inventory  rendered  by  me  contains  a  f uU,  true  and  com- 
plete list  of  all  taxable  property  owned  or  held  by  me  in  mv  own  name  [or  for 
others^  as  the  ease  may  be^  naming  the  person  or  firm  for  whom  he  rendered  Ute 
lisfl  in  this  county  subject  to  taxation  by  the  laws  of  this  state,  on  the  first 
da}'  of  January,  A.  D.*  18 —  [filling  the  blank  with  the  year] ;  and  that  I  have 
true  answers  made  to  all  questions  propounded  to  me  touching  the  same,  so 
help  me  God."     [Act  Aug.  21,  1876;  15  Leg.  p.  265.] 

Aet.  4703.  Where  and  how  oath  made.  The  owner  or  agent  who  is 
required  under  the  laws  of  this  state  to  render  any  property  for  taxation,  may 
render  the  same  in  the  county  where  the  same  is  situated  by  listing  the  same 
and  making  oath  thereto,  as  required  in  this  title,  before  any  officer  authorized 
to  administer  oaths  in  this  state,  or  any  officer  out  of  this  state  that  is  author- 
ized by  law  to  take  acknowledgments  of  instruments  for  record  in  this  state, 
and  may  forward  the  same  to  the  assessor  of  the  county  by  mail  or  otherwise, 
and  the'  assessor  shall  enter  the  said  property  on  his  tax  rolls.  If  the  assessor 
is  satisfied  with  the  valuation  as  renderea  in  said  list  he  shall  so  enter  the  same; 
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if  he  is  not  satisfied  with  the  valuation  he  shall  refer  the  same  to  the  board 
of  equalization  of  the  county  for  their  action,  and  shall  immediately  notify, 
by  mail  or  otherwise,  the  person  from  whom  he  received  said  list  that  he  has 
referred  said  valuation  to  the  board  of  equalization.  [Act  Aug.  21,  1876 ;  15 
Leff.  p.  275.] 

Abt.  4704.  Penalty  for  failure  to  attest  oath,  etc.  The  assessor  of 
taxes,  for  every  failure  or  neglect  to  administer  the  oath  or  aflSrmation,  pre- 
scribed in  article  4702,  to  each  person  rendering  a  list  of  taxable  property  to 
him,  unless  the  person  refuses  to  quahfy,  shall  forfeit  fifty  dollars,  to  be  de- 
ducted out  of  his  commissions  upon  full  and  satisfactory  information  furnished 
the  county  judge;  and  for  each  and  every  failure  or  neglect  to  attest  the  oath 
subscribed  to  as  provided  in  said  article,  shall  forfeit  the  sum  of  fifty  dollars 
upon  satisfactory  information  furnished  the  county  judge.  The  forfeitures 
imposed  by  this  article  shall  be  deducted  from  the  assessor's  commissions  on 
the  assessmient  for  county  taxes.     [Act  Aug.  21,  1876 ;  15  Leg.  p.  275.] 

Abt.  4705.  When  assessments  to  be  made.  Assessors  of  taxes  shall, 
between  the  first  day  of  January  and  the  first  day  of  June  of  each  year,  pro- 
ceed to  take  a  list  of  taxable  property,  real  and  personal,  in  his  county,  and 
assess  the  value  thereof  in  the  manner  following,  to  wit:  By  calling  upon  the 
person,  or  by  calling  at  the  office,  place  of  business  or  the  resfidence  of  the  per- 
son, and  listing  the  property  required  by  law  in  his  name,  and  requiring  the 
person  to  make  a  statement  under  oath,  as  prescribed  in  article  4702,  of  such 
property  in  the  form  hereinafter  prescribed.  [Act  Aug.  21,  1876;  15  Leg. 
p.  265.] 

(1)  Ab  to  assessment  and  coUection  of  taxes  <m  lands  and  other  property  in  unorganized 
counties,  see  post,  ch.  8a. 

Abt.  4706.  Irregular  assessments  valid.  Should  any  property  be 
listed  or  assess^  for  taxation  after  the  first  day  of  June  of  any  year,  or  should 
the  assessor  of  taxes  or  his  deputy  fail  to  administer  the  requisite  oath  or  at- 
test the  same  in  the  mode  prescribed  by  law,  or  should  the  person  rendering 
property  for  taxation  fail  to  subscribe  to  the  list,  yet  the  assessment  shall 
nevertheless  be  as  valid  and  binding  to  all  intents  and  purposes  as  if  made  in 
strict  pursuance  of  law.    [Act  Aug.  21,  1876;  15  Leg.  p.  265.] 

Abt.  4707.  If  tax  payer  is  absent,  etc.  If  any  person,  who  is  required 
by  this  title  to  list  property,  shall  be  sick  or  absent  when  the  assessor  calls  for 
a  list  of  his  property,  the  assessor  shall  leave  at  the  office  or  usual  place  of  resi- 
dence or  business  of  such  person,  a  written  or  printed  notice  requiring  such 
person  to  meet  him  and  render  a  list  of  his  property  at  such  time  and  place  as 
the  assessor  of  taxes  may  designate  in  said  notice.  *  The  assessor  of  taxes  shall 
carefully  note  in  a  book  the  date  of  leaving  such  notice.  [Act  Aug.  21,  1876; 
15  Leg.  p.  265.] 

Abt.  4y08.  Or  refuses  to  list.  In  every  case  where  any  person  whose  duty 
it  is  to  list  any  property  for  taxation  has  refused  or  neglected  to  list  the  same 
when  called  on  for  that  purpose  by  the  assessor  of  taxes,  or  has  refused  to  sub- 
scribe to  the  oath  in  regard  to  the  truth  of  his  statement  of  propertv  or  any 
part  thereof  when  required  by  the  assessor  of  taxes,  the  assessor  shall  note  in. 
a  book  the  name  of  such  person  who  refused  to  list  or  to  swear;  and  in  every 
case  where  any  person  required  to  list  property  for  taxation  has  been  absent 
or  unable  from  sickness  to  list  the  same,  the  assessor  of  taxes  shall  note  in  a 
book  such  fact,  together  with  the  name  of  such  person.  [Act  Aug.  21,  1876; 
15  Leg.  p.  265.] 

Abt.  4709.  Duty  of  assessor  in  such  cases.  In  all  cases  of  failure  to 
obtain  a  statement  of  real  and  pei-sonal  property  from  any  cause,  it  shall  be 
the  duty  of  the  assessor  of  taxes  to  ascertain  the  amount  and  value  of  such 
property  and  assess  the  same  as  he  believes  to  be  the  true  and  full  value 
thereof,  and  such  assessment  shall  be  as  valid  and  binding  as  if  such  property 
had  been  rendered  by  the  proper  owner  thereof.  [Act  Aug.  21,  1876;  15  Leg. 
p.  265.J 
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Abt.  4710.  Manner  and  form  of  assessing.  The  manner  and  form 
of  assessing  property  rendered  for  taxation  shall  be  substantially  as  follows, 
to  wit: 

1.  The  name  of  the  owner. 

2.  Abstract  number. 

8.  Number  of  the  survey. 

4.  The  name  of  the  original  grantee  and  the  certificate  number. 

6.  The  number  of  acres. 

6.  The  value  of  the  land. 

7.  The  number  of  the  lot  or  lots. 

8.  The  number  of  the  block. 

9.  The  value  of  town  lots. 

10.  The  name  of  the  city  or  town. 

11.  Number  of  miles  of  railroad  in  the  county. 

12.  Value  of  railroads  and  appurtenances,  including  the  proportionate 
amount  of  rolling  stock  to  the  county  after  the  assessment  of  such  rolling  stock 
and  its  apportionment  among  the  several  counties  by  the  comptroller,  as  here- 
inbefore provided. 

18.  Number  of  miles  of  telegraph  in  the  county. 

14.  Value  of  telegraph  and  appurtenances  in  tne  county. 

16.  Number  and  amount  of  land  certificates  and  value  thereof. 

16.  Number  of  horses  and  mules  and  value  thereof. 

17.  Number  of  cattle  and  value  thereof. 

18.  Number  of  jacks  and  jennets  and  value  thereol 

19.  Number  of  sheep  and  value  thereof. 

20.  Number  of  goats  and  value  thereof. 

21.  Number  of  hogs  and  dogs  and  value  thereof. 

22.  Number  of  carriages,  buggies  or  wagons  of  whatsoever  kin()  and  value 
thereof. 

28.  Number  of  sewing  machines  and  knitting  machines  and  the  value 
thereof. 

24.  Number  of  watches  and  clocks  and  value  thereof. 

26.  Number  of  organs,  melodeons,  piano-fortes  and  all  other  musical  instru- 
ments of  whatsoever  kind  and  value  thereof. 

26.  The  value  of  household  and  kitchen  furniture  over  and  above  the  amount 
of  two  hundred  and  fifty  dollars. 

27.  OflBce  furniture  and  value  thereof. 

28.  Th^  value  of  gold  and  silver  plate. 

29.  The  value  of  diamonds  and  jewelry. 

30.  Every  annuity  or  royalty,  the  description  and  value  thereof. 

31.  Number  of  steamboats,  sailing  vessels,  wharf-boats,  barge  or  other  water 
craft  and  the  value  thereof. 

32.  The  value  of  goods  and  merchandise  of  every  description,  which  soch 
person  is  required  to  list  as  a  merchant,  in  hand  on  the  first  day  of  January  of 
each  year. 

33.  The  value  of  materials  and  manufactured  articles  which  such  person  is 
required  to  list  as  a  manufacturer. 

34.  The  value  of  manufacturers'  tools,  implements  and  machinery,  other 
than  boilers  and  engines,  which  shall  be  listed  as  such. 

36.  Number  of  steam  engines,  including  boilers,  and  the  value  thereof. 

36.  The  amount  of  moneys  (except  le^al  tender  notes  of  the  United  States 
treasuir)  of  bank,  banker,  broker  or  stock-jobber. 

37.  The  amount  of  solvent  credits  of  bank,  banker,  broker  or  stock-jobber 
and  any  other  person. 

38.  The  amount  of  moneys  (except  legal  tender  notes  of  the  United  States 
treasurv)  other  than  of  bank,  banker,  broker  or  stock-jobber. 

39.  The  amount  of  credits  other  than  of  bank,  banker,  broker  or  stock- 
jobber. • 
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40.  The  amount  and  value  of  bonds  and  stocks  (other  than  United  States 
bonds). 

41.  The  amount  and  value  of  shares  of.  capital  stock  companies  and  associa- 
tions not  incorporated  by  the  laws  of  this  state. 

42.  The  value  of  property  of  companies  and  corporations  other  than  prop- 
erty hereinbefore  enumerated. 

43.  The  value  of  stock  and  furniture  of  saloons,  hotels  and  eating-houses. 

44.  The  value  of  every  billiard,  pigeon-hole,  bagatelle  and  other  similar 
tables,  together  with  the  number  thereof. 

45.  Every  franchise,  the  description  and  value  thereof. 

46.  The  value  of  all  other  property  not  enumerated  above.     [Act  Aug.  21, 
1876;  15  Leg.  p.  265.] 

(1)  A  misdeecription  of  the  propertv  of  a  tax  paver  by  the  assessor,  or  a  mere  irregularity 
in  his  entry  of  it  upon  the  assessment  list  or  roll,  furnishes  no  sufficient  ground  for  enjoining 


the  coUection  of  a  tax,  for  which  the  plaintiff  was  justly  liable,  and  with  which  his 
had  been  legally  assessed  by  the  proper  officer  charged  with  this  duty.  Qeorge  v. 
T.  78. 


►roperty 
^     n,  47 


AsT.  4710a,  §  1.  Abstract  of  surveys  furnished  assessor.  The  com- 
missioner of  the  general  land  office  shall  furnish  to  each  assessor  of  taxes  in 
this  state  a  correct  abstract  of  all  the  surveys  of  land  and  number  of  acres 
therein  in  their  respective  counties,  and  on  the  first  day  of  January  of  each 
year  said  commissioner  of  the  general  land  office  shall  furnish  said  assessors 
an  additional  list  of  all  new  valid  surveys  in  his  county  during  the  year;  pro- 
vided, that  in  case  the  records  of  the  land  office  do  not  show  the  quantity  of 
acres  in  a  survey,  the  surveyor  of  the  district  shall  furnish  said  assessor  a  cer- 
tified statement  of  the  number  of  acres  therein.  [Act  March  8,  July  24, 
1879;  16Leg.  p.  24.] 

Asr.  4710a,  §  2.  Assessment  books  furnished  assessor.  The  com- 
missioners' courts  of  each  county  in  this  state  shall  procure  and  furnish  the 
assessor  of  said  county  three  well-bound  books  of  not  less  than  six  hundred 
and  forty  pages  each,  and  an  index  book  for  same,  and  such  other  stationery 
as  may  oe  necessary ;  said  books  to  be  of  the  best  material  and  make,  and 
shall  Kave  printed  headings  as  per  following  form: 

Abstract  No.  SJfi Adaessor^a  Abstract  for Co. . 


PATENT. 

CERTIFICATE. 

HO. 

VOL 

TO  WHOM  ISSUED. 

DATE. 

ACRES. 

NO. 

CLASS. 

TO  WHOM  ISSUED. 

MONTH 

DAY 

YEAB. 

Rendered  for  Taxation. 

TEAB. 

BT  WHOM  BENDEEED. 

ACBES. 

VALUE. 

YEAB. 

BY  WHOM  RENDERED. 

ACRES. 

VALUE. 

The  blanks  to  be  filled  by  the  assessor  with  the  abstract  number,  name  of 
party  to  whom  the  certificate  was  issued,  the  number,  class  and  character  of 
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the  certificate,  the  name  of  the  party  to  whom  the  patent  issued,  number 
of  volume  of  patent,  the  month,  day  and  year  it  was  issued,  and  the  number  of 
acres  each  survey  contains;  which  whole  survey  shall  stand  as  a  debit  against 
the  assessor. 

Abt.  4710a,  §  3.  Abstract  of  blocks  and  lots  in  cities,  towns  and  vil- 
lages. That  each  assessor  shall  be  required  to  make  an  abstract  of  all  the 
blocks  or  subdivisions  of  each  of  the  cities  or  towns  or  villages  of  his  county. 
A  book  or  books  of  at  least  (480)  four  hundred  and  eighty  pages  each,  to  be 
furnished  him  by  the  commissioners'  court  of  his  county  lor  that  purpose, 
with  an  index  book  to  the  same,  which  said  book  or  books  shall  have  a  blank 
space  for  a  diac^ram  or  plot  of  each  block  or  subdivision,  giving  the  number  of 
the  lots  as  per  lorm  following: 

Block  No. Assessor's  Abstract  of  City  Lots  in County^  City  of . 


YKAB        OWNER'S  MAMB.        NO.  LOT     VALUB. 


And  the  said  assessor  shall  draw  a  plot  of  each  block  in  the  blank  space  left 
for  that  purpose,  ^ving  the  number  of  each  lot.  And  the  whole  of  said  book 
or  subdivision  shall  be  a  debit  against  the  assessor. 

Abt.  4710a,  §  4.  Assessments  to  be  entered  on  abstract.  Each  assessor 
in  this  state,  when  he  shall  have  made  the  assessment  of  his  county  for  each 
year,  shall,  on  the  first  day  of  June  of  each  year,  or  as  soon  thereafter  as  prac- 
ticable, carry  from  each  person's  assessment,  the  number  of  acres  and  its  value 
on  each  survey  of  lands,  lot  or  blocks,  to  that  particular  survey,  lot  or  block 
found  on  the  abstract  books  provided  in  sections  1,  2  and  3  of  this  act.  And 
that  all  the  parts  of  each  survey  or  block  placed  on  said  abstract  book  shall  be 
a  credit  to  the  assessor  on  that  particular  survey.  And  said  assessor  shall 
deduct  the  total  number  of  acres  rendered  on  each  survey  or  block  as  is  shown 
by  said  abstract,  and  if  any  part  is  left  un  rendered,  then  he  shall  assess  the 
same  to  the  owner  or  owners  thereof  if  known,  and  if  unknown,  then  to  *' un- 
known owners,"  and  the  value  thereof  shall  be  affixed  by  him,  sanctioned  by 
the  board  of  equalization;  provided,  that  the  owner  or  owners  of  any  survey 
and  grant  of  land  may  show  by  a  survey  to  be  made  by  the  county  surveyor 
of  the  county,  that  the  survey  and  grant  in  which  they  are  interested  does  not 
contain  the  full  complement  of  acres,  showing  how  many  acres  are  in  fact 
embraced  within  the  calls  of  the  particular  survey  and  grant. 

Abt.  4710a,  §  5.  Abstracts  kept  in  assessor's  office.  The  assessors 
abstract  shall  be  kept  in  his  oflSce  at  the  county  seat  of  his  county,  as  records 
of  his  office,  and  shall  be  at  all  times  subject  to  the  inspection  of  the  public 
The  index-book  shall  show  the  original  grantee,  the  number  of  acres,  the  ab- 
stract number  and  the  volume  and  page  in  which  each  survey  is  placed. 
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Abt.  4710a,  §  6.  Lots,  etc.,  not  on  abstract  books  to  be  entered  on 
roll.  Should  there  be  any  survey  of  lands,  lots  or  blocks  not  on  the  abstract 
book  or  books  which  are  6y  law  subject  to  taxation,  the  assessor  shall  enter 
such  lands,  lots  or  blocks  oA  the  assessment  list,  as  though  the  same  appeared 
on  said  abstract  books. 

AsT.  4710a,  §  7.  Assessor  must  obtain  certificate  before  payment. 
Each  assessor  of  taxes  shall  procure  from  the  board  of  equalization  of  his 
county  a  certificate  that  all. the  surveys  and  parts  of  surveys  of  lands  in  his 
county,  and  all  the  lots  and  blocks  of  the  cities  and  towns  of  his  county  are 
rendered  for  taxation,  which  certificate  shall  be  forwarded  to  the  comptroller 
of  this  state,  before  he  shall  issue  to  said  assessor  a  draft  on  the  tax  collector 
of  his  county.  And  the  same  rule  shall  apply  to  the  commissioners'  court  be- 
fore they  issue  drafts  on  the  treasurer  for  his  pay  for  assessing  the  county 
taxes. 

Abt.  4710a,  §  8.  Duty  of  board  of  equalization.  The  board  of  equal- 
ization or  the  county  commissioners'  court  shall,  if  the  assessor  fails  to  per- 
form the  duties  required  bv  this  act,  within  a  reasonable  time,  employ  some 
other  competent  person  to  have  the  requirements  of  this  law  carried  out,  and 
the  compensation  therefor  shall  be  deducted  from  the  assessor's  pay  for  that 
year. 

Abt.  4710a,  §  9.  Duty  of  comptroller.  The  comptroller  of  this  state 
shall  be  required  to  have  this  law  carried  out  in  the  unorganized  counties  of 
this  state  where  lands  are  located. 

Abt.  4711.  Assessment  of  property  not  rendered.  If  the  assessor 
of  taxes  discover  any  real  property  in  his  county  subject  to  taxation  which  has 
not  been  listed  to  him,  he  shall  list  and  assess  such  property  in  the  manner 
following,  to  wit: 

1.  The  name  of  the  owner;  if  unknown,  say  "unknown.** 

2.  Abstract  number  and  number  of  certificate. 
8.  Number  of  the  survey. 

4.  Name  of  the  original  grantee. 
6.  Number  of  acres. 

6.  The  true  and  full  value  thereot 

7.  The  number  of  lot  or  lots. 

8.  The  number  of  the  block. 

9.  The  true  and  full  value  thereof. 

10.  The  name  of  the  city  or  town,  and  give  such  other  description  of  the  lot 
or  lots  or  parcels  of  land  as  may  be  necessary  to  better  describe  the  same;  and 
such  assessment  shall  be  as  valid  as  if  rendered  by  the  owner  thereof.  [Act 
Aug.  21,  1876;  15  Leg.  p.  265.] 

(1)  The  lots  into  which  town  or  city  blocks  are  subdiyided  are  generally  regarded  as  separate 
and  distinct  tracts  or  parcels  of  land,  as  much  so  as  separate  and  distinct  though  adjoining  sur- 
veys or  grants  in  the  country ;  and  each  lot  should  be  separately  assessed.  The  State  v.  &ker» 
49  T.  768. 

Abt.  4712.    Assessment  of  real  property  for  previous  years.    If  the 

assessor  of  taxes  shall  discover  in  his  county  any  real  property  which  has  not 
been  assessed  or  rendered  for  taxation  for  any  year  since  1870,  ne  shall  list  and 
assess  the  same  for  each  and  every  year  thus  omitted,  in  the  manner  prescribed 
in  the  preceding  article,  and  such  assessment  shall  be  as  valid  and  binding  as 
though  it  had  feen  rendered  by  the  owner  thereof;  but  no  such  real  property 
shall  be  assessed  by  the  assessor  unless  he  has  ascertained  by  the  certificate  of 
the  comptroller  of  public  accounts  the  fact  that  the  records  of  his  office  do  not 
show  that  the  property  has  been  rendered  or  assessed  for  the  year  in  which  he 
assesses  it.     [Act  Aug.  21,  1876;  15  Leg.  p.  265.] 

Abt.  4712a.  Assessment  of  personal  property  for  previous  years. 
If  the  assessor  of  taxes  shall  discover  in  his  county,  or  outside  of  his  county 
but  belonging  to  a  resident  of  the  countj'^,  any  personal  property  which  bus. 
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not  been  assessed  or  rendered  for  taxation  every  year  for  two  years  past,  he 
shall  list  and  assess  the  same  for  each  and  every  year  thus  omitted  which  it  has 
belonged  to  said  resident,  in  the  manner  prescribed  for  assessing  other  prop- 
erty, and  such  assessment  shall  be  as  valid  and  binding  as  though  it  had  been 
rendered  by  the  owner  thereof.  [Amendment  April  2,  July  4, 1887;  20  Leg. 
p.  127.] 

Abt.  4713.  Assessor  to  follow  instructions.  The  assiessors  of  taxes, 
in  the  execution  of  their  duties,  shall  use  the  forms  and  follow  the  instructions 
which  shall  from  time  to  time  be  prescribed  by  the  comptroller  of  thfe  state, 
and  furnished  to  them  by  the  county  judge  in  pursuance  to  law.  [Act  Aug. 
21,1876;  15  Leg.  p.  265.] 

(1)  When  the  comptroller  of  publio  acoounts  had  issued  a  general  order  directlnfi'  that,  where 
cattle  range  in  more  than  one  county,  the  owner,  living  near  the  county  lines,  should  render 
to  the  assessor  of  the  county  in  which  he  resides  the  entire  number  owned,  such  instructions 
were  binding  on  the  assessors  of  taxes;  and  persons  rendering  their  property  for  taxation,  in 
accordance  with  these  regulations,  must  be  held  to  have  complied  witn  the  law,  and  their 
property,  of  that  description,  will  bo  free  from  taxation  in  any  other  county  than  the  one  in 
which  it  had  been  rendered.    Court  v.  O'Connor,  65  T.  884. 

Abt.  4714.  Equalization  of  assessments.  In  case  the  person  listing 
property  makes  oath,  and  the  assessing  officer  is  satisfied  that  it  is  correctly 
valued,  he  shall  list  the  same  accordingly;  bat  if  the  assessor  is  satisfied  that 
the  value  is  too  low,  he  shall  list  the  same  at  such  value  as  he,  as  a  sworn 
officer,  deems  just;  and  if  the  person  listing  makes  oath  that  the  assessment 
is  excessive,  the  value  shall  be  decided  by  the  board  of  equalization,  whose 
valuation  shall  be  final     [Act  Aug.  21,  1876;  15  Leg.  p.  265.] 

See  ante,  Art  1517a. 

Am.  4715.  Boards  may  equalize  without  complaint.  The  boards  of 
equalization  shall  have  power,  without  complaint  from  any  one,  to  supervise 
the  assessments  of  their  respective  counties,  and  if  satisfied  that  the  valuation 
of  any  property  is  not  just  and  fair,  to  increase  or  diminish  the  same,  and  to 
affix  a  proper  valuation  thereto;  and  their  action  in  such  cases  shall  be  final 
and  not  subject  to  revision  by  said  board  or  any  other  tribunal  thereafter. 

(1)  A  deputy  assessor,  who  was  also  a  county  commissioner,  sat  as  a  member  of  a  board  of 
equalization  to  revise  the  assessment  of  property  for  taxes,  to  which  board  the  question  of 
valuatiqp  was  referred  on  the  protest  of  a  tax  payer.  Held,  the  action  of  the  board  of  equali- 
zation was  not  void ;  the  tax  payer  not  objecting  at  the  time  to  the  deputy  assessor  constitut- 
ing a  portion  of  the  board,  and  it  not  being  shown  that  there  was  not  a  quorum  of  the  board 
without  the  deputy  assessor.    T.  &  P.  R.  R.  Co.  v.  Harrison  County,  54  T.  119. 

(2)  When  a  question  of  valuation  for  taxation  has  been  once  regularly  referred  to  the  proper 
bc»rd  of  equalization,  the  valuation  of  that  tribunal  is  final.  T.  &  P.  R.  R.  Co.  v.  Hanrison 
County,  54  T.  119;  L  &  G.  N.  R.  R.  Co.  v.  Smith,  54  T.  1.  Whether,  if  the  tax  payer  could 
show  that  in  the  proper  time  and  way  he  demanded,  and  was  refused  by  a  board  of  ecjualiza- 
tion,  admission  to  be  heard,  and  to  adduce  evidence  that  their  valuation  was  excessive,  the 
courts  would  grant  relief,  quei-e?    I.  &  G.  N.  R  R.  Co.  v.  Smith  County,  54 -T.  1. 

(8)  A  pcurty  seeking  b^  injunction  equitable  relief  against  an  aUeged  unauthorized  action  bj 
the  board  of  equaUzation,  must  estaolish  clearly  facts  showing  that  the  board  had  acted 
illegally  and  without  authority.  I.  &  G.  N.  R.  R.  Co.  v.  Smith  County,  54  T.  1.  A  charge  in 
a  petition  for  an  injunction  to  restrain  the  collection  of  taxes,  that  the  board  of  equalization 
added  to  the  assessment  property  not  owned  by  the  tax  payer,  will  be  disregarded  when  it  is 
at  the  same  time  shown  that  the  amount  of  taxes  first  assessed  against  the  tax  payer  for  tbe 
same  species  of  property  is  not  thereby  increased  by  the  board  of  equ^zation.  T.  &  P.  R  B. 
<Jo.  V.  Harrison  County,  54  T.  119. 

Akt.  4716.  Assessor  to  furnish  list  of  delinquents.  The  assessor  of 
taxes  shall  furnish  the  board  of  equalization  on  the  iirst  Monday  in  June  of 
each  year,  or  as  soon  thereafter  as  practicable,  a  certified  list  of  names  of  all 
persons  who  either  refused  to  swear  or  to  qualify,  or  to  sign  the  oath  or 
affirmation,  as  prescribed  in  this  title;  also  a  list  of  the  names  of  those  persons 
who  refused  to  render  a  list  of  taxable  property  as  required  by  this  title.  And 
should  any  person  so  failing  or  refusing  to  take  the  oath  prescribed,  or  to  ren- 
der a  list  of  their  property,  or  to  subscribe  to  the  oath,  as  required  by  the  pro- 
visions of  this  title,  fail  to  give  satistactory  reasons  for  such  failure  or  refusal 
to  the  board  of  equalization  within  one  month  from  the  date  of  the  filing  of 
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said  list  by  the  assessor,  as  required  by  this  article,  the  board  of  equalization 
shall  return  a  list  of  all  persons  who  have  failed  to  ^ive  satisfactory  reasons  for 
such  failure  or  refusal  to  render,  qualify,  or  subscribe  to  the  oath,  or  aflSrraa- 
tion,  as  the  case  may  be,  to  the  assessor  of  taxes,  who  shall  present  the  said  list 
to  the  grand  jury  of  his  county  next  impaneled  after  the  board  of  equalization 
has  furnished  him  with  the  list  above  required.  [Act  Aug.  21,  1876;  15  Leg. 
p.  265.] 

Art.  4717.  And  submit  lists  to  board  of  equalization.  The  assessor 
of  taxes  shall  submit  all  the  lists  of  property  rendered  to  him,  prior  to  the  first 
Monday  in  June,  to  the  board  of  equalization  of  his  county  on  the  first  Mon- 
day in  June,  or  as  soon  thereafter  as  practicable,  for  their  inspection,  approval, 
correction  or  equalization;  and  after  the  board  of  equalization  shall  have  re- 
turned the  corrected  and  approved  lists  of  taxable  property;,  the  assessor  of 
taxes  shall  proceed  to  assess  all  the  unrenderec^  property  of  his  county  as  pro- 
vided for  in  this  title,  and  shall  proceed  to  make  out  and  prepare  his  rolls  or 
books  of  all  the  real  and  personal  property  listed  to  him,  in  the  form  and 
manner  prescribed  by  the  comptroller  of  the  state.  [Act  Aug.  21,  1876;  15  Leg. 
p.  265.] 

Abt.  4718.  Shall  make  out  rolls  in  triplicate.  As  soon  as  the  board 
of  equalization  shall  have  examined,  corrected  and  approved  the  assessor's  list, 
the  assessor  of  taxes  shall  prepare  and  make  out  a  roll  or  book,  as  may  be  re- 
quired by  the  comptroller,  from  the  list  so  corrected  and  approved,  and 
three  exact  copies  of  the  same,  the  original  tio  be  furnished  to  the  collector  of 
taxes,  the  second  to  the  comptroller  of  public  accounts,  and  the  third  to  be 
filed  in  the  county  clerk's  office  for  the  inspection  of  the  public.  He  shall  aleo 
prepare  a  roll  or  book,  and  two  exact  copies  thereof,  to  be  distributed,  the 
first  to  the  collector  of  taxes,  the  second  to  the  comptroller,  the  third  to  be 
filed  in  the  county  clerk's  office,  of  all  the  real  and  personal  property  which 
has  not  been  listeti  to  him.     [Act  Aug.  21,  1876;  15  Leg.  p.  265.] 

Abt.  4719.  Also  rolls  of  unrendered  property.  The  assessor  of  taxes 
shall,  after  his  list  of  unrendered  real  and  personal  property  shall  have  been 
examined,  corrected  and  approved  by  the  board  of  equalization  as  provided  by 
law,  prepare  and  make  out  his  rolls  or  books  of  all  unrendered  real  and  per- 
sonal property  listed  by  him  in  the  manner  and  form  prescribed  by  the  comp- 
troller of  the  state.     [Act  Aug.  21,  1876;  15  Leg.  p.  265.] 

Abt.  4720.  And  add  up  columns.  The  assessor  of  taxes  shall  add  up  and 
note  the  aggregate  of  each  column  on  his  roll  or  book,  and  he  shall  also  make 
in  each  book  or  roll,  under  proper  headings,  a  tabular  statement  showing  the 
footings  of  the  several  columns  upon  each  page,  and  he  shall  add  up  and  set 
down  under  the  respective  headings  the  total  of  the  several  columns.  [Act 
Aug.  21,  1876;  15  Leg.  p.  265. J 

Abt.  4721.  Return  and  oath.  The  assessor  of  taxes  shall,  on  or  before 
the  first  day  of  August  of  each  year  for  which  the  assessment  is  made,  return 
his  rolls  or  assessment  books  of  the  taxable  property  rendered  to  him  or  listed 
by  him  for  that  year,  after  they  have  been  made  in  accordance  with  the  pro- 
visions of  this  title,  to  the  county  board  of  equalization,  verified  by  his  affi- 
davit, substantially  in  the  following  form: 
•*  Statb  of  Texas,  ) 

*' County^     ) 

"  I, ,  assessor  of county,  do  solemnly  swear  that  the  rolls  (or 

books),  to  which  this  is  attached,  contain  a  correct  and  full  list  of  all  the  real 

and  personal  property  subject  to  taxation  in \jUl  the  Ua/nk  with  the  name 

of  the  county^  county,  so  tar  as  I  have  been  able  to  ascertain  the  same,  and 
that  the  assessed  value  set  down  in  the  proper  column  opposite  the  several 
kinds  and  descriptions  of  property  is  the  true  and  correct  valuation  thereof 
as  ascertained  by  law,  and  that  the  lootings  of  the  several  columns  in  said 
books,  and  the  tabular  statement  returned  is  correct,  as  I  verily  believe.'' 

'lo  be  signed  and  sworn  to  before  some  officer  authorized  to  administer 
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oaths,  and  attested  with  his  signature  and  seal  of  office.     [Act  Aug.  21,  ISTG; 
15  Leg.  p.  265.] 

Abt.  4722.  All  lists,  etc.,  filed  in  county  clerk's  office.  The  assessor 
of  taxes  shall  at  the  same  time  deliver  to  the  board  of  eaualization  aU  the 
lists,  statements  of  all  property  which  shall  have  been  maae  out  or  received 
by  him,  and  arranged  in  alphabetical  order,  tpgether  with  the  roll  withdrawn 
to  aid  him  in  the  past  assessment.  The  lists  and  statements  shall  be  filed  in 
the  county  clerk's  office,  and  remain  there  for  the  inspection  of  the  public. 
[Act  Aug.  21,  1876;  15  Leg.  p.  265.] 

Abt.  4723.  RoUs,  how  distributed.  After  the  board  of  equalization 
shall  have  examined  the  rolls  or  assessment  books,  and  made  all  correations, 
if  any  be  necessary,  the  assessor  shall  send  one  copy  of  each  to  the  comptroller 
of  public  accounts,  one  copy  of  each  to  the  collector  of  his  county,  and  he 
shall  file  the  other  copies  in  the'county  clerk's  office  until  the  next  assessment, 
when  the  assessor  shall  have  the  right  to  withdraw  them  and  use  as  provided 
in  this  title.     [Act  Aug.  21,  1876;  15  Leg.  p.  265.] 

Abt.  4724.  Compensation  of  assessors.  Each  assessor  of  taxes  shall 
receive  the  following  compensation  for  his  services  which  shall  be  estimated 
upon  the  total  values  of  the  property  assessed,  as  follows:  For  assessing  the 
state  and  county  tax,  on  all  sums  of  two  millions  of  dollars  or  less,  five  cents 
for  each  one  hundred  dollars  of  property  assessed,  and  all  sums  over  two  mill- 
ions and  less  than  five  millions  of  dollars,  two  and  one-half  cents  on  each  one 
hundred  dollars,  and  all  sums  over  five  millions  ef  dollars,  two  cents  on  each 
one  hundred  dollars.  Two- thirds  of  the  above  fees  shall  be  paid  by  the  state, 
and  one-third  by  the  county,  and  for  assessing  the  poll  tax,  five  cents  for  each 
poll  which  shall  be  paid  by  the  state.  [Amendment  March  28,  July  13, 1SS;{; 
18  Leg.  p.  35.] 

Abt.  4725.  How  paid  by  the  state.  The  comptroller,  on  receipt  of  the 
rolls,  shall  give  the  assessor  an  order  on  the  collector  of  his  county  for  the 
amount  due  him  bv  the  state  for  assessing  the  state  taxes,  to  be  paid  out  of 
the  first  money  collected  for  that?  year.     [Act  Aug.  21, 1876 ;  15  Leg.  p.  265.J 

Abt.  4726.  By  the  county.  The  commissioners'  court  shall  issue  an 
order  on  the  county  treasurer  of  their  county  to  the  assessor  for  the  amount 
due  him  for  assessing  the  county  tax  of  their  county,  to  be  paid  out  of  the  lirst 
money  received  from  the  collector  on  the  rolls  of  that  year.  [Act  Aug.  21, 
1876;  15  Leg.  p.  265.] 

Abt.  4727.  Penalties  for  neglect  of  duty.  Should  any  assessor  of 
taxes  fail  or  neglect  to  make  out  and  return  his  rolls  or  books  to  the  commis- 
sioners' court  in  the  time  and  manner  provided  for  in  this  chapter,  it  shall  be 
competent  for  the  commissioners'  court  to  deduct  from  his  compensation  such 
amount  as  they  may  deem  proper  and  right  for  such  neglect  or  failure;  and 
should  his  rolls  or  books,  when  presented  for  approval  to  the  commissioners* 
court,  prove  to  be  imperfect  or  erroneous,  the  court  shall  have  the  same  cor- 
rected or  perfected,  either  by  the  assessor  or  some  other  person  than  the 
assessor  of  taxes.  Such  person  so  employed  by  the  commissioners'  court  sha  ll  be 
entitled  to  such  part  of  the  commissions  to  which  such  assessor  is  entitled  iis 
the  court  may  allow ;  and  said  court  shall  so  certify  to  the  comptroller,  \vhi> 
shall  pay  such  person  in  the  same  manner  as  the  assessor  of  taxes  is  paid,  ami 
the  amount  so  paid  shall  be  deducted  by  the  comptroller  from  the  commissions 
of  the  assessor  of  taxes  whoso  duty  it  was  to  have  performed  such  work,  [Aci 
Aug.  21,  1876;  15  Leg.  p.  265.J 

Abt.  4728.  Non-resldents  in  unorganized  counties,  etc.  Lands  lying 
in  and  owned  by  non-residents  of  unorganized  counties,  and  lands  lying  in  tiu 
territory  not  laid  off  into  counties,  shall  be  assessed  by  the  comptroller  oi 
public  accounts  in  accordance  with  such  regulations  as  he  may  adopt  and  tb- 
tablish  for  that  purpose.     [Const.  Art.  8,  §  12.j 

See  post,  ch.  8a. 
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Art. 
4728a,  §1 


Lands,  etc.,  owned  hj  residents  of 

unorganized   counties,   assessed 

how. 
§8.  Lands    in    unorganized    counties 

owned  by  non-residents,  assessed 

how. 
S8.  Taxes  assessed  and  collected,  when. 
^  4  IJnrendered  lands,  assessed  how. 
g  6.  Taxes  on  unrendered  lands,  how 

paid. 
Sd.  Valuation   of  lands,   determined 

how. 
g  7.  Unrendered  lands  in  unorganized 

counties,  sold  when  and  how. 
S  8.  Sale,  how  made. 
S  9.  Lands  bid  in  for  the  state,  when. 


Art. 
4728a,  §  10, 


Lands  bought  by  the  state  and 
unredeemed  revert  to  free 
school  fund. 

g  11.  Deed  of  land  sold  for  taxes,  how 
made. 

g  12.  Names  of  purchasers,  etc.,  kept 
by  comptroller. 

g  18.  Deed  vests  title  in  purchaser, 
when;  lands  redeemed,  how. 

g  14,  County  taxes  collected  by  comp- 
troller, paid  where. 

g  16.  Taxes  kept  to  credit  of  unorgan- 
ized county. 

g  16.  Bedemption  money  held  as  special 
deposit. 


Am*.  4728a,  §  1.  Lands,  etc.,  owned  by  residents  of  unorganized 
counties,  assessed  how.  All  lands  and  other  property  situated  in  the  un- 
organized counties  of  this  state,  owned  by  residents  of  sucn  unorganized  coun- 
ties, shall  be  assessed  by  the  assessor  oi  the  organized  county  to  which  such 
unorganized  county  is  attached  for  judicial  purposes,  and  the  taxes  collected 
by  the  collector  of  such  organized  county;  and  tnat  the  same  remedies  for  the 
enforcement  of  the  assessment  and  collection  of  such  taxes  shall  apply  as  the 
law  directs  for  the  assessment  and  collection  of  the  taxes  on  property  situated 
in  organized  counties  of  this  state.  [Act  April  22,  July  24,  1879 ;  16  Leg. 
p.  141.] 

See  Arts.  4728,  4769. 

Abt.  4728a,  §  2.  Lands  in  unorganized  counties,  owned  by  non- 
residents, assessed  how.  The  comptroller  of  the  state  is  hereby  author- 
ized, empowered  and  required  to  assess  and  collect  the  state  taxes  on  all  lands 
in  this  state  which  are  situated  in  unorganized  counties  thereof,  and  owned  by 
non-residents  thereof,-  in  the  manner  hereinafter  provided. 

Abt.  4728a,  §  3.  Taxes  assessed  and  collected  by  comptroller.  The 
comptroller  may  at  any  time  prior  to  the  return  of  the  assessment  rolls  to  his 
office  of  the  organized  county  to  which  such  unorganized  county  or  counties 
are  attached  for  judicial  purposes,  receive  the  assessment  of  and  collect  the 
taxes  on  any  lancls  situated  in  such  unorganized  county  or  counties  which  are 
owned  by  non-residents  thereof. 

Abt.  4728a,  §  4.  Unrendered  lands,  assessed  how.  As  soon  as  the 
tax  rolls  of  the  organized  county  to  which  unorganized  counties  are  attached 
for  judicial  purposes  shall  have  been  received  by  the  comptroller,  he  shall,  by 
comparing  the  lands  rendered  to  the  assessor  of  the  organized  county  by 
the  residents  of  such  unorganized  county  or  counties  with  those  previously 
rendered  to  him  by  non-residents,  make  out  a  list  of  all  unrendered  lands  situ- 
ated in  such  unorganized  county,  and  place  such  value  upon  the  lands  thus  found 
to  be  unrendered  as  he,  as  a  sworn  officer,  may  deem  just  ,and  fair;  provided^ 
nothing  in  this  act  shall  be  so  construed  as  to  prevent  the  comptroller  from 
receiving  the  assessment  and  taxes  due  at  any  time  prior  to  the  completion  of 
the  unrendered  list  of  such  unorganized  county. 

Abt.  4728a,  §  5.  Taxes  on  unrendered  lands,  how  paid.  After  the 
completion  of  the  unrendered  list  provided  for  in  section  4  of  this  act,  the 
owner  or  owners  must  pay  according  to  the  value  and  assessment  made  thereon 
by  the  comptroller. 

Abt.  4728a,  §  6.  Valuation  of  lands,  determined  how.  Assessments 
of  lands  rendered  to  the  comptroller  under  the  provisions  of  this  act,  shall  be 
made  by  the  party  rendering  the  same  under  oath,  as  to  their  value;  but  it' 
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the  comptroller  think  the  valuation  too  low  he  shall  object,  and  if  the  comp- 
troller and  the  party  rendering  the  land  cannot  agree,  then  the  comptroller 
shall  assess  the  same  at  snch  value  as  be,  as  a  sworn  officer,  may  think  it  is 
worth ;  and  if  the  party  rendering  feels  that  the  assessment  is  too  high,  he 
may  appeal  to  the  board  of  equalization,  which  for  such  purposes,  shall  consist 
of  the  governor,  attorney  general  and  the  secretary  of  state,  and  their  decision 
shall  be  iinal. 

Art.  4728a,  §  7.  Unrendered  lands  in  unorganized  counties,  sold 
when  and  how.  Three  months  after  the  completion  of  the  unrendered  list 
of  each  unorganized  county  respectively,  the  comptroller  shall  proceed  to  levy 
upon  and  advertise  all  lands  in  such  counties  upon  which  the  taxes  are  due  and 
unpaid,  giving  notice  of  the  amount  due  upon  each  separate  tract  of  land,  and 

fiving  such  description  of  the  land  upon  which  taxes  are  due  and  unpaid  as 
e  may  be  in  possession  of;  such  notice  to  be  given  by  publication  in  some 
weekly  newspaper  published  in  the  state  for  four  consecutive  weeks;  said  no- 
tice to  state  that  on  a  certain  day  therein  named  the  comptroller  will  proceed 
to  sell  the  land  therein  described,  or  so  much  thereof  as  may  be  necessary  to 
pay  the  state  and  county  taxes  due,  and  the  cost  of  advertising  the  same. 

Abt.  4728a,  §  8.  Sale,  how  made.  The  sale  shall  commence  on  the  day 
named  in  said  notice  and  may  continue  from  day  to  day  (Sundays  and  legal 
holidays  excepted)  until  completed;  such  sale  shall  be  had  in  front  of  tbe 
comptroller's  office,  in  the  city  of  Austin,  between  the  hours  of  eight  o'clock 
A.  M.  and  four  o'clock  p.  m.  of  each  day. 

Art.  4728a,  §  9.  Lands  bid  in  for  the  state,  when.  Should  there  be  no 
purchaser  of  said  lands,  then  the  comptroller  shall  bid  the  same  in  to  tbe  state 
for  the  taxes  due  thereon  and  the  costs  of  sale,  and  make  a  deed  to  the  state 
to  the  same,  including  in  one  deed  all  lands  bid  in  for  tbe  state  or  any  one  else. 

Asrr.  4728(^,  §  10.  Lands  bought  by  the  state  and  unredeemed,  re- 
vert to  free  school  fund.  Should  the  lands  bid  in  by  the  comptroller  for 
the  state  not  be  redeemed  by  the  owner  thereof  op  his  agent  within  two  years, 
by  the  party  redeeming  the  same  paying  double  the  amount  for  which  the  said 
land  was  sold,  then  the  said  lands  thus  sold  and  unredeemed  shall  become 
vacant  and  revert  to  and  become  a  part  of  the  public  free  school  fund,  to  be 
sold  and  disposed  of  as  other  lands  belonging  to  the  public  free  school  fund 
are  to  be  sold  and  disposed  of  by  law. 

See  post,  Art.  4759a,  §  8. 

Art.  4728a,  §  11.  Deed  of  land  sold  for  taxes,  how  made.  The  comp- 
troller shall  give  to  the  purchaser  of  any  lands  the  sale  of  which  is  provided 
for  in  this  act  a  deed  to  the  same,  giving  in  such  deed  such  description  of  the 
land  as  may  be  necessary  to  identi^  the  same,  or  such  description  as  he  may 
be  in  possession  of. 

Abt.  4728a,  §  12.  Names  of  purchasers,  etc.,  kept  by  comptroller. 
The  comptroller  shall  keep  a  list  of  the  purchaser  or  purchasers  of  all  such 
lands  in  nis  office,  showing  the  name  and  postoffice  of  the  purchaser  or  pur- 
chasers, together  with  the  amount  and  description  of  the  land  sold,  and  the 
amount  for  which  it  was  sold,  and  the  date  of  sale. 

Abt.  4728a,  §  13.  Deed  vests  title  in  purchaser,  when ;  lands  re- 
deemed, how.  Tile  deed  given  to  the  purchaser  or  purchasers  by  the 
comptroller  under  the  provisions  of  this  act  shall  vest  a  good  and  sufficient  fee 
simple  title  in  the  purchaser  or  purchasers,  subject  to  be  impeached  only  for 
actual  tmiid'^  provided,  the  former  owner  or  owners  thereof  do  not  redeem  the 
same  within  two  years  from  the  date  of  deed,  either  by  paying  to  the  pur- 
chaser or  purchasers  double  the  amount  for  which  said  land  was  sold,  or  by 
naaking  a  tender  of  the  same  to  him  or  his  agent,  or  by  depositing  with  the 
comptroller  before  the  expiration  of  the  two  years  double  the  amount  for 
which  such  land  was  sold,  to  be  paid  by  the  comptroller,  when  called  upon,  to 
the  purchaser  [or  purchasers]  thereof. 
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Akt.  4728a,  §  14.  County  taxes  collected  by  comptroller,  paid 
where.  All  county  taxes  collected  under  the  provisions  of  section  1  of  this 
act  shall  be  paid  into  the  county  treasury  of  the  organized  county  to  which 
Buch  unorganized  county  is  attached  for  judicial  purposes. 

Abt.  4728a,  §  15.  Taxes  kept  to  credit  of  unorganized  county.  All 
county  taxes  due  unorganized  counties  collected  by  the  comptroller  shall  be 
kept  by  him  to  the  ccedit  of  such  unorganized  county  until  the  same  shall  have 
been  or^nized,  then  he  shall,  upon  the  demand  of  the  treasurer  of  the  former 
unorganized  county,  pay  the  same  over  to  said  treasurer. 

Art.  4728a,  S 16.  Redemption  money  held  as  special  deposit.  All 
money  received  by  the  comptroller  on  deposit  for  the  redemption  of  lands  sold 
and  blought  by  individuals,  ishall  be  by  him  deposited  in  the  state  treasurv  as  a 
special  deposit,  subject  to  the  order  of  the  party  to  whom  the  conditional  deed 
to  such  land  was  given.  So  also  shall  all  county  taxes,  collected  by  the  comp- 
troller under  the  provisions  of  this  act,  be  deposited  in  the  state  treasury  as  a 
special  fund  subject  to  the  order  of  the  comptroller,  to  be  paid  to  the  county 
treasurer  as  provided  in  section  fifteen  of  this  act 
(88— TBx.Stat»Y6LIL)  593 
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4729,  4730. 


CH.  4.— OF  THE  COLLECTION  OF  TAXES  —  ELECTION  AND 
QUALIFICATION  OF  THE  COLLECTOR 


Art. 
4739. 
4730. 
4781. 
4733. 
4733a, 


4733. 
4734. 
4735. 
4736. 
4737. 
4738. 
4739. 
4740. 
4741. 
4743. 
4748. 
4744. 

4745. 

4745a. 


4746. 
4746a. 

4747. 

4748. 

4749. 
4750. 
4751. 
4753. 

4753a. 
4753. 

4754 

4755. 
4756. 
4757. 


Election  and  terra  of  collector. 

Vacancies,  haw  filled. 

Sheriff  a  collector,  ^en. 

Bond  and  oath. 

§  1.  CoUectors  required  to  receive  state 
and  county  tax  when  tendered. 

g  2.  Damages  recoverable,  when. 

§8.  State  and  county  tax  collected, 
when. 

New  bond. 

Bond  for  county  taxes. 

All  bonds  to  be  first  approved. 

May  appoint  deputies. 

Rolls  to  bo  a  warrant. 

Ck)l lector  for  all  taxes. 

Collections,  when  to  begin. 

Taxes  payable  at  collector's  o£Qice. 

Tax  receipt  and  its  requisites. 

Quarterly  reports. 

Examination  of  reports  by  county  clerk. 

List  of  delinquent  and  insolvent  tax 
payers. 

Collector  to  endeavor  to  collect  delin- 
quent list. 

The  payment  of  taxes  of  non-residents 
of  counties  may  be  made  at  the  comp- 
troller's ofiice. 

Forced  collections  to  begin,  when. 

Real  and  personal  property  liable  for  all 
taxes. 

Personal  property  may  be  pointed  out 
for  sale. 

Personal  property  about  to  be  removed 
may  be  seized  for  taxes. 

Sales  of  personal  property,  how  made. 

If  property  is  insufficient. 

Sales  of  real  property,  when  made. 

Advertisement  of  sales  of  real  prop- 
erty. 

List  of  delinquents  to  be  posted. 

Sales  may  be  continued  from  day  to 
day. 

Homesteads  liable  only  for  their  own 
taxes. 

Sales  of  land,  how  made. 

The  tax  deed  and  its  requisites. 

Sales  to  be  reported  to  commissioners' 
court.  f 


Art. 
4757a. 


4758. 
4758a, 


47586, 


4759. 
4759a, 


4760. 
4761. 

4763. 
47H3. 
4768a. 

4764. 
4765. 

4766. 
4767. 
4768. 
4769. 


4769a,  §  1. 
§2. 

l5. 


Certain  county  officers,  their  deputies 
and  employees,  prohibited  from  par- 
chasing  property  at  tax  sales. 
Redemption  of  land  sold  for  taxes. 
§  1.  Manner  in  which  lands  sold  to  in- 
dividuals may  be  redeemed  by 
owner, 
f^  2.  Receipt  of  collector,  notice  wh^i. 
g  1.  When  lands  are  on  rendered  and 

unrendered  rolls. 
8  3.  May  be  redeemed,  how. 
^  8.  Tax  refunded  to  the  owner,  when. 
Lands  to  be  bid  in  for  the  state. 
§  1.  Laws  authorizing  the  redemption 

of  land  bought  by  the  state. 
§  3.  Act  July  9,  1879. 
g  3.  Act  July  9,  1879,  continued. 
§  4  Act  Julv  9, 1879,  continued. 
g  5.  Act  February  5,  1881. 
§  6.  Act  April  30,  1882. 
S$  7.  Act  February  5,  1884. 
§8.  Act  July  4,  1887. 
Tax  sales  of  towns  and  cities. 
Payment  of  money  into  the  treasoiy; 

reports  of  collectors. 
Payments  into  county  treasury. 
Collection  of  occupation  taxes. 
Duty  of  collector  to  report  non-payment 

of  occupation  tax. 
Quarterly  reports  of  collections. 
Payment    of    occupation    taxes    into 

treasury. 
Into  county  treasurv. 
Compensation  of  collectors. 
Compensation  for  one  levy  only,  eta 
Taxes  upon  lands  of  non-reeidents  'm 
unorganized  counties. 
Public  officers  required  to  account 
for  and  pay  over  public  mbney. 
Officers    shall    account    to  thcor 

counties,  cities  and  towns. 
Notification  to  account,  how  given. 
Penalty  for  failure  to  account. 
Prosecutions  for  failure  to  account 

to  state. 
Prosecutions  for  failure  to  aooount 

to  counties,  cities  or  towna 
Provisions  of  this  act  cumulative^ 


§6. 

§7. 


Art.  4729.  Election  and  term  of  collector.  In  each  county  having 
ten  thousand  inhabitants,  to  be  determined  by  the  last  preceding  census  of  the 
United  States,  there  shall  be  elected  by  the  qualified  voters,  at  the  same  time 
and  under  the  same  law  reffulatinff  the  election  of  state  and  county  officers,  a 
collector  of  taxes,  who  shall  hold  nis  office  for  two  years  and  until  his  succes- 
sor is  elected  and  qualified.  [Const,  Art.  8,  §  16;  Act  Aug.  21, 1876;  15  Leg. 
p.  259.] 

Abti  4730.  Vacancies,  how  filled.  Should  the  office  of  collector  of 
taxes  from  any  cause  become  vacant  before  the  expiration  of  said  term,  it  shall 
be  the  duty  of  the  commissioners'  court  in  the  county  in  which  such  vacancy 
shall  occur,  to  appoint  a  collector  of  taxes,  who  shall  be  qualified  in  the  same 
manner  and  subject  to  like  bonds  as  the  collector  of  taxes  elected,  and  the  col- 
lector of  taxes  so  appointed  shall  hold  his  office  for  and  during  the  unexpired 
term  of  his  predecessor  and  until  his  successor  shall  have  been  qualified;  and 
the  collector  of  taxes  so  appointed  shall  have  all  the  rights  and  perform  all  the 
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duties  required  by  law  of  the  collector  of  taxes  elected.     [Act  Aug.  21,  1876; 
15  Leg.  p.  259.] 

Aet.  4731.  Sheriff  a  collector,  when.  In  each  county  having  less  than 
ten  thousand  inhabitants  the  sheriff  of  such  county  shall  be  the  collector  of 
taxes,  and  shall  have  and  exercise  all  the  rights,  powers  and  privileges,  be  sub- 

{'ect  to  all  the  reauirements*and  restrictions,  and  perform  all  the  duties  imposed 
)y  law  upon  collectors;  and  he  shall  also  ffive  the  same  bonds  required  of  a 
collector  of  taxes  elected.  [Const.  Art.  8,  §16;  Act  Aug.  21,  1876;  15  Leg. 
p.  259.] 

(1)  In  determining  whether  a  sheriff  elected  in  1S80  was,  under  section  16,  article  VlII,  of 
the  oonstitntion  of  1S76,  also  ex  officio  collector  of  taxes  hy  reason  of  his  county  containing: 
less  than  ten  thousand  inhabitants,  **  under  the  last  preceding  census  of  the  United  States,*' 
the  list  of  the  enumerator  taking  the  tenth  census  for  the  county,  if  duly  certified  as  such,  and 
filed  in  the  office  of  the  county  clerk,  prior  to  his  election,  will  govern.  Nelson  v.  Edwards, 
55  T.  889. 

Abt.  4732.  Bond  and  oath.  Every  collector  of  taxes,  within  twenty 
days  after  he  shall  have  received  notice"  of  his  election  or  appointment,  and 
beiore  entering  upon  the  duties  of  his  ot&ce,  shall  give  a  bona  based  upon  un- 
encumbered real  estate  of  the  sureties  subject  to  execution,  payable  to  the 
governor  and  his  successors  in  office,  in  a  sum  which  shall  be  equal  to  the 
whole  amount  of  the  state  tax  of  the  county,  as  shown  by  the  last  preceding 
assessment,  with  at  least  three  good  and  sufficient  sureties,  to  be  approved  by 
the  commissioners'  court  of  his  county,  which  shall  be  further  subject  to  the 
approval  of  the  comptroller,  and  shall  take  and  subscribe  the  oath  prescribed 
by  the  constitution,  which,  together  with  said  bond,  shall  be  recoraed  in  the 
office  of  the  clerk  of  the  county  court  of  said  county  and  be  forwarded  by  the 
county  jud^e  of  the  county  to  the  comptroller  to  be  deposited  in  his  office. 
Said  &ond  snail  be  conditioned  for  the  faithful  performance  of  the  duties  of  his 
office  as  collector  of  taxes  for  and  during  the  full  term  for  which  he  was 
elected  or  appointed,  and  shall  not  become  void  upon  the  first  recovery,  but 
suit  may  be  maintained  thereon  until  the  whole  amount  theireof  be  recovered. 
[Act  Aug.  21,  1876;  15  Leg.  p.  259.] 

As  to  liability  of  collector  and  sureties  for  failiure  to  collect  taxes  on  county  bonds,  etc.,  see 
ante.  Art.  d86^  §  8. 

(1)  A  payment  upon  a  draft  upon  the  ooUector  on  account  of  the  school  funds  is  subject  to 
the  same  rules  as  to  the  use  of  state  funds,  and  the  effect  of  using  them  in  such  payments,  as 
if  made  directly  to  the  treasury.  State  v.  Middleton,  57  T.  185.  That  the  comptroUer  was 
ignorant  of  the  source  from  which  funds  have  been  received,  which  have  been  by  him,  with- 
out instruction  from  the  collector,  appUed  to  his  indebtedness  for  taxes  for  former  years,  does 
not  deprive  the  sureties  on  the  collector's  bond,  at  the  time  such  taxes  were  coUected,  of  the 
benefit  of  the  payment  of  such  funds  into  the  treasury  by  their  principal.  State  v.  Middleton, 
57  T.  185. 

(2)  Taxes  collected  and  paid  into  the  treasury  cannot  lawfully  be  applied  to  the  discharge  of 
a  pre-existing  debt  of  the  tax  coUector  on  a  former  account.  The  collector  cannot  authorize, 
nor  can  the  comptroUer  apply  it  to  the  injury  of  the  sureties  of  the  coUector.  State  v.  Mid- 
dleton, 57  T.  185.  A  tax  coUector  does  not  occupy  toward  the  state  the  relation  of  a  mere 
bailee  for  hire,  who  is  responsible  for  only  so  mucn  care  of  the  pubUc  money  as  a  prudent  man 
would  take  of  his  own;  he  is  bound  to  account  for  and  pay  over  the  public  money  that  he  col- 
lects, less  his  commission,  or  his  securities  must  pay  it  for  him.  Boggs  v.  The  State,  40  T.  10. 
In  a  suit  against  a  defaulting  tax  collector,  in  the  absence  of  evidence  showing  when  his  col- 
lections were  made,  or  that  he  was  in  default  before  the  end  of  the  fiscal  year,  interest,  under 
the  provisions  of  the  act  of  August  21,  1876  (Acts  15th  Leg.  259),  should  be  required  of  him  on 
the  amount  for  which  he  was  in  default,  only,  from  the  end  of  the  fiscal  year  for  which  the 
collections  were  made.    Cordray  v.  The  State,  55  T.  140. 

(8)  In  a  suit  against  a  tax  collector  and  the  securities  on  his  official  bond,  for  failing  to  pay 
over  money  collected  as  such,  it  should  be  shown  that  the  tax  collector  received  the  tax  rolls 
from  the  proper  authorities,  and  that  they  were  in  his  hands  for  coUection.  When  he  thus 
receives  them,  he  is  justly  chargeable  with  the  whole  amount  of  the  rolls.  The  burden  is  then, 
and  not  before,  on  the  collector  to  show  that  he  has  collected  and  paid  over,  or  to  show  lawful 
cause  for  his  faUure  to  do  so.  Cordray  v.  The  State,  55  T.  141 ;  Swan  v.  The  State,  48  T.  121 : 
Shaw  V.  The  State,  43  T.  859 ;  Allbright  v.  The  Governor,  25  T.  695;  and  other  cases  cited  and 
followed.    Houston  County  v.  Dwyer,  59  T.  118. 

Art.  4732a,  §  1.  CJoIlectors  required  to  receive  state  and  county 
tax  when  tendered.    Whereas,  Id  a  number  of  counties  in  this  state  mqne}'' 
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subsidies  buve  been  granted  to  railroads  or  other  works  of  internal  improve- 
ment ;  and 

Whereas,  The  people  in  such  counties,  in  many  instances,  are  refusing  to 
pay  the  tax  levied  for  the  payment  of  the  subsidies,  and  are  disputing  the 
validity  of  the  same ;  and 

Whereas,  The  collectors  of  taxes  of  several  of  such  counties  are  refusing  to 
receive  the  tax  levied  for  state  and  county  purposes  without  the  payment  at 
the  same  time  of  such  subsidy  tax,  and  are  thereby  greatly  delaying  and 
obstructing  the  collection  of  state  and  county  revenues,  therefore  there  exists 
a  public  imperative  necessity  and  emergency  for  the  suspension  of  the  rule 
which  requires  this  bill  to  be  read  on  three  several  days  in  each  house ;  there- 
fore, 

Cdllectors  of  taxes  for  such  counties  wherein  taxes  have  been  levied  for  the 
payment  of  subsidies  granted  to  railroads  or  other  works  of  internal  improve- 
ment, and  who  may  be  vested  with  authority  to  collect  such  subsidy  tax,  are 
hereby  authorized  and  required  to  receive  the  state  and  county  taxes,  where 
the  same  are  tendered  for  payment,  and  receipt  therefor,  except  the  said  sub- 
sidy tax,  and  shall  not  refuse  to  receive  and  receipt  for  such  state  and  county 
taxes  on  account  of  any  refusal  or  failure  of  the  tax  payer  to  pay  such  subsidy 
tax.     [Act  April  24,  July  24, 1879 ;  16  Leg.  p.  160 ;  and  see  ante,  Art.  986A,  §  8.J 

Abt.  4732a,  §  2.  Damages  recoverable,  when.  Any  tax  collector  who 
shall  violate  the  provisions  of  this  act  shall  be  liable  on  his  official  bond  for 
such  damages  as  may  result  to  any  one  by  reason  of  such  violation. 

Abt.  4732a,  §  3.  State  and  coitnty  tax,  collected  when.  It  shall  be 
lawful  for  said  collectors  to  proceed  to  collect  the  county  and  state  tajces  in 
such  manner  as  the  law  provides  without  at  the  same  time  proceeding  to  col- 
lect subsidy  taxes;  provided^  this  law  shall  not  be  so  construed  as  to  destroy 
any  present  remedy  for  the  collection  of  subsidy  taxes. 

Abt.  4733.  New  bond.  The  collector  of  taxes  may  be  required  to  fur- 
nish a  new  bond  or  additional  security  whenever,  in  the  opinion  of  the  com- 
missioners' court  or  comptroller  of  public  accounts,  it  may  be  advisable. 
Should  any  collector  of  taxes  fail  to  give  a  new  bond  and  additional  security 
when  required,  he  shall  be  suspended  from  office  by  the  commissioners'  court 
of  his  county,  and  immediately  thereafter  be  removed  from  office  in  the  mode 
prescribed  by  law.     [Act  Aug.  21,  1876;  16  Leg.  p.  259.] 

Abt.  4734.  Bond  for  county  taxes.  Collectors  of  taxes  shall  give  a 
like  bond,  with  like  conditions,  to  the  county  judge  of  their  respective  coon- 
ties  and  their  successors  in  office,  in  a  sum  not  less  than  the  whole  amount  of 
the  county  tax  of  the  county,  as  shown  by  the  last  preceding  assessment,  with 
at  least  three  good  and  sufficient  sureties,  to  be  approved  by  the  commission- 
ers' court  of  his  county,  which  bond  shall  be  recorded  and  deposited  in  the 
office  of  the  clerk  of  the  county  court.  A  new  bond  and  additional  security 
may  be  required,  and  for  a  failure  to  give  such  new  bond  or  additional  secu- 
rity the  collector  of  taxes  may  be  removed  from  office  in  the  manner  prescribed 
by  law.     [Act  Aug.  21,  1876;  15  Leg.  p.  259.] 

Abt.  4735.  Approval  of  bonds.  No  collector  shall  enter  upon  the  dis- 
charge of  the  duties  of  the  office  until  all  the  bonds  required  of  him  by  law 
for  the  collection  of  any  taxes,  state,  county  or  special,  shall  have  been  given 
and  approved. 

Abt.  4736.  Deputies.  Each  collector  of  taxes  may  appoint  one  or  more 
deputies  to  assist  him  in  the  collection  of  taxes,  and  may  take  such  bond  and 
security  from  the  person  so  appointed  as  he  deems  necessary  for  his  indemnity, 
and  the  collectors,  in  all  cases,  shall  be  liable  and  accountable  for  bis  pro- 
ceedings and  misconduct  in  office.     [Act  Aug.  21,  1876;  15  Leg.  p.  259.J 

Aet.  4737.  Rolls  to  be  a  warrant.  When  the  collector  of  taxes  of 
any  county  shall  have  received  the  assessment  rolls  or  books  of  the  county, 
he  shall  receipt  to  the  commissioners'  court  for  the  same,  and  said  rolls  or 
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books  shall  be  full  and  sufficient  authority  for  the  county  collector  of  taxes  to 
receive  and  collect  the  taxes  therein  levied.  [Act  Aug.  21,  1876;  15  Leg. 
p.  259.] 

Art.  4788.  Collector  for  all  taxes.  The  collector  of  taxes  shall  be  the 
receiver  and  collector  of  all  taxes  assessed  upon  the  tax  list  in  his  county, 
whether  assessed  for  the  state  or  county,  school,  poor-house  or  other  pur- 
pose,  and  he  shall  proceed  to  collect  the  same  according  to  law,  and  place 
the  same  when  collected  to  the  proper  fund,  and  pay  the  same  over  to  the 
proper  authorities,  as  hereinafter  provided.  [Act  Aug.  21,  1876;  15  Leg. 
p.  ^59.] 

Art.  4789.  Collections,  when  to  begin.  The  .collector  of  taxes  of  each 
county  shall  begin  the  collection  of  the  taxes  annually  on  the  first  day  of 
October,  or  so  soon  thereafter  as  he  may  be  able  to  obtain  the  proper  assess- 
ment rolls,  books  or  data  upon  which  to  proceed  with  the  business;  and  he 
shall  post  up  notices  —  not  less  than  three  —  at  public  places  in  each  voting 
or  magistrate's  precinct  in  his  county,  at  least  twenty  days  previous  to  the 
day  said  tax  payers  are  required  to  meet  him  for  the  purpose  of  paying  their 
taxes,  stating  in  said  notice  the  times  and  places  the  same  are  required  to  be 
paid ;  and  it  shall  be  the  duty  of  said  collector,  or  his  deputy,  to  attend  at  such 
times  and  places  for  the  purposes  aforesaid,  and  shall  remain  at  each  place  at 
least  two  aay^;  and  if  the  collector  shall,  from  any  cause,  fail  to  meet  the  tax 
payers  at  the  time  and  place  specified  in  the  first  notice,  he  shall,  in  like  man- 
ner, give  a  second  notice.     [Act  Aug--  21,  1876;  15  Leg.  p.  259.] 

Abt.  4740.  Taxes  payable  at  collector's  office.  The  collector  of  taxes 
shall  keep  his  office  at  the  county  seat  of  his  county,  and  it  shall  be  the  duty 
of  eveiy  person  who  has  failed  to  attend  and  to  pay  his  taxes  at  the  times  and 
places  in  nis  precinct  named  by  the  collector,  as  provided  in  the  preceding  ar- 
ticle, to  call  at  the  office  of  the  collector  and  pay  the  same  before  the  last  dav 
of  December  of  the  same  year  for  which  the  assessment  is  made.  [Amend- 
ment April  2,  July  4,  1887;  20  Leg.  p.  127.] 

Art.  4741.  Tax  receipt  and  its  requisites.  The  collector  of  taxes  or 
his  deputy,  whenever  any  tax  is  paid  shaU  give  to  the  person  paying  the  same 
a  receipt  therefor,  specifying  the  amount  of  state  ad  valorem  tax,  amount  of 
state  poll  tax,  the  amount  of  county  ad  valorem  tax,  the  amount  of  county 
poll  tax,  and  the  year  or  years  for  which  such  tax  was  levied ;  said  receipt 
shall  also  show  the  number  of  acres  of  land  in  each  separate  tract,  number, 
abstract,  and  name  of  original  grantee;  the  said  receipt  shall  have  a  duplicate 
stub  showing  the  name  ox  the  person,  the  date,  the  amount  of  each  separate 
tax  and  the  date  of  payment.  The  collector  of  taxes  shall  provide  himself 
with  a  seal,  on  which  shall  be  inscribed  a  star  with  five  points,  surrounded  by 

the  words  "  Collector  of  taxes county"  [the  blank  to  oejUled  with  the  name 

of  the  eounty\  and  shall  impress  said  seal  to  each  receipt  given  by  him  for 
taxes  collected  on  real  estate;  and  said  receipt,  having. the  seal  attached,  shall 
be  admissible  to  record  in  the  county  in  which  the  property  is  situated  in  same 
manner  as  deeds  duly  authenticated,  and  when  so  recorded  shall  be  full  and 
coDoplete  notice  to  all  persons  of  the  payment  of  said  tax.  [Act  Aug.  21, 1876 ; 
15  Leg.  p.  269.] 

Akt.  4742.  Quarterly  reports.  The  collector  of  taxes  shall,  on  forms  to 
be  furnished  for  that  purpose  by  the  comptroller  of  public  accounts,  make  a 
repgrt  under  oath,  to  the  comptroller,  of  all  taxes  collected  by  him  for  the 
state,  every  three  months.  The  first  report  shall  include  the  months  of  Octo- 
ber, November  and  December;  the  second  shall  include  the  months  of  Janu- 
ary, February  and  March;  the  third  shall  include  the  months  of  April,  May 
and  June;  the  fourth  shall  include  the  months  of  July,  August  ancl  Septem- 
ber in  each  year,  and  he  shall  make  a  like  report  at  each  regular  term  of  the 
commissioners'  court  of  all  taxes  collected  for  the  county.  [Amendment 
April  13,  July  13,  1883;  18  \jeg.  p.  lol.] 
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Art.  4743.  Exainination  of  reports  by  county  clerk.  The  collector 
of  taxes  shall  file  his  reports,  together  with  the  tax  receipt,  stubs,  in  the  office 
of  the  county  clerk  of  his  county  for  examination.  The  clerk  shall  have  three 
days  (Sunday  excepted)  for  the  examination  of  tha  same.  The  reports  and 
stubs  must  a^ree  in  every  particular  as  regards  dates,  names  and  amounts. 
The  clerk  shaU,  after  the  examination,  certify  to  the  reports  as  to  their  correct- 
ness or  incorrectness,  as  the  case  may  be,  and  if  incorrect  state  where  the  incor- 
rectness appears  in  said  reports;  he  shall  then  forward  the  report  pre- 
Eared  for  the  comptroller  to  that  officer,  and  shall  file  the  tax  receipt  stubs  in 
is  office  for  reference  and  safe-keeping.  [Act  Aug.  21,  1876;  15  Leg. 
p.  269.] 

Art.  4744.  List  of  delinquent  and  insolvent  tax  payers.  The  col- 
lector of  taxes  shall  make  out  on  forms  to  be  furnished  for  that  purpose  by 
the  comptroller  of  public  accounts,  on  and  after  the  first  day  of  April  of  each 
year,  triplicate  lists  of  delinquent  or  insolvent  tax  payers,  the  caption  of  which 
shall  be  the  ^^  List  of  delinquent  or  insolvent  tax  payers."  In  this  list  he  shall 
give  the  name  of  the  person,  firm,  company,  or  corporation  from  whom  the 
taxes  are  due  in  separate  columns,  and  he  shall  post  one  copy  of  these  delin- 
quent or  insolvent  lists  at  the  court  house  door,  and  one  copy  at  two  other 
public  places  in  his  county.  And  the  collector  of  taxes,  upon  the  certificate 
of  the  commissioners'  court  that  the  persons  appearing  on  the  jnsol vent  or  de- 
linquent lists  have  no  property  out  of  which  to  make  the  taxes  assessed  against 
them,  or  that  they  have  moved  out  of  the  county  and  that  no  property  can  be 
found  in  the  county  belonging  to  such  persons  out  of  which  to  make  the  taxes 
due,  shall  be  entitled  to  a  credit  on  final  settlement  of  his  accounts  for  the 
amounts  due  by  the  persons,  firms,  companies,  or  corporations,  certified  to  by 
the  commissioners'  court  as  above  provided  for.  [Amendment  April  21,  July 
4,1887;  20  Leg.  p.  127.] 

Art.  4745.  Collection  of  delinquent  list.  The  allowance  of  an  insolv- 
ent list  to  the  collector,  in  accordance  with  the  provisions  of  the  preceding 
article,  shall  not  absolve  any  tax  payer  or  property  thereon  from  the  payment 
of  taxes,  but  it  shall  be  the  duty  of  the  collector  to  use  all  necessary  diligence 
to  collect  the  amounts  due  on  the  insolvent  list  after  it  is  allowed,  and  report 
and  pay  over  to  the  proper  officers  all  amounts  collected  on  the  same.  [Act 
Aug.  21,  1876;  15  Leg.  p.  259.] 

Aki.  4745a.  Non-residents  of  counties  may  pay  at  the  comptrol- 
ler's of9.ce.  Non-residents  of  counties,  owing  state  or  county  taxes,  are  hereby 
authorized  to  pay  the  same  to  the  comptroller  of  public  accounts;  provided^ 
that  all  taxes  aue  by  said  non-residents  shall  be  paid  at  the  comptroller's 
office  on  or  before  the  first  day  of  January  next  after  the  assessment  of  such 
ia^es;  provided  further  y  that  the  collectors  of  taxes  shall  be  entitled  to  the 
commissions  on  all  moneys  paid  by  non-residents  to  the  comptroller  of  public 
accounts,  due  their  counties  respectively.  [Act  March  22,  July  24,  1879;  10 
Leg.  p. -41.] 

Abt.  4746.  Forced  collections  to  begin,  when.  If  any  person  shall 
fail  or  refuse  to  pay  the  taxes  imposed  upon  him  or  his  property  by  law,  until 
the  first  day  of  January  next  succeeding  the  return  of  the  assessment  roll  of 
the  county  to  the  comptroller,  the  collector  of  taxes  shall,  by  virtue  of  his 
tax  roll,  seize  and  levy  upon  and  sell  so  much  personal  property  belonging  to 
such  person  as  may  be  sufficient  to  pay  his  taxes,  together  with  aU  .costs 
accruing  thereon:  Provided,  there  shall  be  no  levy  on  property  when  the 
owner  thereof  has  the  right  to  pay  at  the  comptroller's  office,  until  a  hst  of 
the  persons  who  have  paid  their  taxes  at  said  office  has  been  furnished  the 
collector  of  taxes  by  the  comptroller.  The  comptroller  shall  forward  said 
list  of  paid  taxes  on  on  before  the  first  day  of  February  of  each  year,  an  J  the 
tax  collector  shall  immediately  on  receipt  of  said  list  from  the  comptroller, 
levy  on  and  sell  the  property  of  such  non-residents  as  have  not  paid  their 
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taxes,  in  accordance  with  the  law  regulating  the  sale  of  property  for  taxes. 
[Amendment  April  2,  July  4,  1887;  20  Leg.  p.  127.] 
See  ante.  Art.  4745a. 

(1)  Money  collected  as  taxes  by  the  city  of  Galveston  under  an  ordinance  not  authorized  by 
its  charter,  may  be  recovered  by  suit  at  law,  whether  the  tax  was  piud  under  compulsory  pro- 
cess or  not.  Otherwise,  if  the  money  had  been  collected  by  the  state  authority,  for  want  of 
power  to  sue  the  state.    City  of  G^veston  v.  Sydnor,  89  T.  236. 

(2)  Where  illegally  assessed  taxes  are  paid  under  protest  after  seizure,  the  money  paid  ma^ 
be  recovered  back  in  a  suit  promptly  brought  against  the  officer  before  he  is  required  to  pay  it 
over.    Hardesty  v.  Fleming,  57  T.  895. 

(8)  A  tax  was  imposed  by  the  legislature,  and  in  the  ordinary  course  of  business  paid  hj  per- 
sons taxed,  without  any  question  having  been  made  as  to  its  iUegality,  or  the  irregularity  of 
the  coUection  of  that  part  of  it  claimed  oy  the  county.  In  a  suit  to  recover  back  a  portion  of 
the  tax  claimed  to  have  been  illegally  assessed,  heli:  (1)  That  the  plaintiffs  did  not  have  the 
right  to  bring  their  suit  at  any  time  within  two  years  to  recover  bacK  that  portion  of  the  tax 
claimed  to  be  illegal.  (2)  The  tax  being  voluntarily^  paid,  it  was  not,  under  the  circumstances, 
contrary  to  good  conscience  for  the  county  to  retain  it.  Galveston  County  v.  Gk>rham,  49  T. 
279. 

(4)  After  the  entire  property  of  a  private  corporation  had  been  listed  by  it  for  taxation,  the 
county  assessor,  without  authority  of  law,  made  a  further  assessment  on  the  corporation  for 
property  that  it  did  not  own,  and  the  land  of  the  corporation  was  advertised  by  tne  collector 
for  sale,  to  satisfy  said  illegal  assessment ;  thereupon  the  corporation  paid  the  illegal  tax  under 
protest.  Five  months  after  payment  a  claim  for  the  return  of  the  money  was  presented  to  the 
commissioners'  court,  and  in  mne  months  more  suit  was  brought  against  the  county.  Held: 
(1)  That  under  section  18,  article  Vin,  of  the  constitution  of  1876,  and  section  18  of  the  act  of 
August,  1876,  regulating  the  duties  of  tax  collectors,  a  tax  sale  of  the  property  of  the  corpora- 
tion would  have  constituted  a  cloud  on  its  title.  (2)  The  taxes  having  been  paid  under  protest 
to  prevent  the  sale  and  consequent  cloud  on  the  title,  the  payment  was  so  far  compulsory  as  to 
allow  of  a  recovery  back,  if  sought  with  reasonable  promptness.  (8)  Expressions  of  opinion  in 
Red  V.  Johnson,  58  T.  284,  noticed  and  explained.  (4)  The  necessity  for  action  was  sufficiently 
immediate  and  urgent  to  remove  the  payment  made  to  the  collector  from  the  class  of  volun- 
tary payments.  (5)  That  an  application  for  relief  has  been  made  to  the  county  commissioners* 
court,  and  refused,  would  not  oar  a  recovery  back  of  the  taxes  illegally  paid  under  protest. 
The  question  was  not  one  of  valuation,  but  of  an  illegal  collection  of  money,  to  relieve  against 
which  the  county  court  or  board  of  equalization  had  no  jurisdiction.  Galveston  Gas  Co.  v. 
County  of  Galveston,  54  T.  287. 

(5)  The  right  to  recover  back  taxes  paid  under  protest  exists,  although  the  tax  {>ayer  had  not 
appeared  before  the  board  of  equalization  and  contested  the  assessment.  Hardesty  v.  Fleming, 
57  T.  395. 

(6)  Where  the  rights  of  a  large  number  of  persons  are  involved,  or  a  multitude  of  suits  may 
be  avoided  and  great  individual  loss  and  damage  prevented,  a  court  of  equity  may  interfere  to 
prevent  the  collection  of  a  tax,  if  its  validity  may  be  considered  and  determined  by  the  court 
just  as  consistently  with  public  policy  before  as  after  its  collection.    George  v.  Dean,  47  T.  78. 

(7)  A  petition  for  injunction  to  prevent  the  collection  of  a  state  tax,  which  discloses  no  in- 
dividual damage  about  to  be  suffered  from  the  sale  sought  to  be  enjoined,  except  that  the  sale 
would  cast  a  cloud  on  the  title  of  the  plaintiff,  is  not  sufficient  to  authorize  the  injunction. 
Red  V.  Johnson,  58  T.  284.    But  see  Galveston  (Jas  Co.  v.  County  of  Galveston,  54  T.  382. 

(8)  In  a  suit  bv  tax  payers  of  a  county  to  annul  proceedings  of  the  county  court  authorizing 
the  issuance  of  bonds  of  the  county,  and  to  enjoin  the  collection  of  taxes  to  pay  interest  on 
such  bonds,  the  bondholders  are  necessary  parties.     Board  v.  T.  &  P.  R.  W.  Co.  46  T.  816. 

(9)  It  is  not  sufficient  ground  for  an  injunction  restraining  the  collection  of  a  tax  upon  an 
assessment  actually  made,  that  it  has  not  been  correctly  described  on  the  assessment  roils  pre- 
pared from  the  assessment  actually  made.  Prima  facie,  the  tax  is  due  upon  the  assessment, 
and  equity  will  not  aid  one  who  is  himself  in  default.    Harrison  v.  Vines,  46  T.  15. 

(10)  A  petition  to  enjoin  the  collection  of  a  tax  because  of  the  unlawful  and  excessive  as- 
sessment should  show  that  the  petitioner  had  used  every  mode  provided  by  the  law  for  his 
relief,  and  should  allege  readiness  to  pay  the  tax  admitted  to  be  due.   Rio  G.  R.  R.  Co.  v.  Scan- 

'lan,44T.  649. 

(11)  A  petition  for  injunction  to  restrain  the  sale  of  land  for  taxes  assessed  under  the  act  of 
August  21,  1876,  and  which  taxes  were  alleged  to  be  excessive,  is  not  sufficient  to  authorize  the 
M^t,  if  the  petition  shows  no  excuse  for  tae  failure  of  the  plaintiff  to  take  proper  steps  to 
refer,  at  the  proper  time,  the  valuation  complained  of  to  the  board  of  equalization.  H.  &  £,  C. 
R  R  Co.  V.  The  (^unty  of  Presidio  et  al.  53  T.  518. 

Abt.  4746a.  Real  and  personal  property  liable  for  all  taxes.  All 
real  and  personal  property  held  or  owned  by  any  person  in  this  state  shall  be 
liable  for  all  state  and  county  taxes  due  by  the  owner  thereof,  including  taxes 
on  real  estate,  personal  property  and  poll  tax ;  and  the  collector  of  taxes  shall 
levy  on  any  personal  or  real  property  to  be  found  in  his  county  to  satisfy  all 
delinquent  taxes,  any  law  to  the  contrary  notwithstanding.  fAct  March  24, 
July  24,  1879;  lt>  Leg.  p.  46.J 

Abt.  4747.  Personal  property  may  be  pointed  out  for  sale.  If  any 
person  shall  point  out  to  the  collector  of  taxes  sufficient  personal  property  be- 
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longing  to  him  to  pay  all  taxes  assessed  against  him  before  the  first  day  of 
January  of  any  year,  the  collector  shall  immediately  levy  upon  and  sell  such 
property  so  pointed  out,  in  accordance  with  the  laws  regulating  tax  sales  of  a 
similar  class  of  property.   [Amendment  April  2,  July  4, 1887;  20  Leg.  p.  127.] 

AsT.  4748.  Personal  property  about  to  be  removed  may  be  seized 
for  taxes.  If  it  comes  to  the  knowledge  of  the  collector  that  any  personal 
property  assessed  for  taxes  on  the  rolls  is  about  to  be  removed  from  the  county, 
and  the  owner  of  such  property  has  not  other  property  in  the  county  sufficient 
to  satisfy  all  assessments  against  him,  the  collector  shall  immediately  levy  upon 
a  sufficiency  of  such  property  to  satisfy  such  taxes  and  all  costs,  and  the  same 
sell  in  accordance  witn  tne  law  regulating  sales  of  personal  property  for  taxes, 
unless  the  owner ,  of  such  property  shall  give  bond,  with  sufifecient  security, 
payable  to  and  to  be  approved  by  the  collector,  and  conditioned  for  the  pay- 
ment of  the  taxes  due  on  such  property,  on  or  before  the  first  day  of  January 
next  succeeding.     [Amendment  April  2,  July  4,  1887;  20  Leg.  p.  127.] 

Asr.  4749.  Sales  of  personal  property,  how  made.  In  making  sales 
of  personal  property  for  taxes,  the  collector  shall  give  notice  of  the  time  and 

Elace  of  sale,  together  with  a  brief  description  of  the  property  levied  on  and  to 
e  sold,  for  at  least  ten  days  previous  to  the  day  of  sale,  bv  advertisements  in 
writing  to  be  posted  at  the  court-house  door,  and  at  two  other  public  places  in 
the  county ;  and  such  sale  shall  take  place  at  the  court-house  door  of  the  county 
in  which  the  assessment  is  made,  by  public  auction.  [Act  Aug.  21,  1876;  1*5 
Leg.  p.  259.] 

Art.  4750.  If  property  is  in8uf9.cient.  If  personal  property  levied 
upon  prove  insufficient  to  satisfy  the  taxes  and  penalties  due  and  costs  accrued 
thereon,  the  collector  shall  levy  upon  and  sell  so  much  other  personal  taxable 
property  belonging  to  the  person  as  wiU  be  sufficient  to  satisfy  such  taxes, 
penalties  and  costs  in  the  same  manner  as  an  original  levy  and  sale;  and  in  all 
cases  of  sales  for  taxes,  if  there  be  an  excess  remaining  in  the  hands  of  the  col- 
lector, after  satisfying  all  taxes,  penalties  and  costs,  the  same  ^hall  be  paid 
over  to  the  original  owner  by  the  collector,  or  deposited  in  the  hands  of  the 
county  treasurer  subject  to  the  order  of  such  owner.  [Act  Aug.  21,  1876;  15 
Leg.  p.  259.] 

Art.  4751.  Sales  of  real  property,  when  made.  If  the  4^1inauent  is 
not  possessed  of  a  sufflciencv  of  personal  property  in  the  county,  subject  to 
seizure  and  -sale,  to  satisfy  all  taxes  due  by  him,  the  collector  of  taxes  shall 
seize  so  much  of  the  real  estate  of  such  delinquent,  situate  in  the  county,  as 
will  be  sufficient  to  satisfy  such  taxes  and  all  costs,  and  the  same  sell  in  accord- 
ance  with  the  provisions  of  the  succeeding  article.  [Act  Aug.  21,  1876;  15 
Leg.  p.  259.] 

Abt.  4752.  Adyertisement  of  sales  of  real  property.  In  making 
sales  of  real  property  for  taxes  the  collector  shall  advertise  the  same  for  sale 
in  some  newspaper  published  in  the  county  ^where  the  land  is  to  be  sold,*  for 
three  successive  weeks,  if  there  be  one,  ^and.the  publisher  of  such  newspaper 
shall  receive  as  compensation  not  exceeding  twenty-live  ceuts  for  each  tractor 

Earcel  of  land  so  advertised,  to  be  taxed  as  other  costs  of  sale  against  such 
ind;  providedy  the  cost  of  advertising  in  a  newspaper  shall  be  deducted  from 
the  fees  allowed  the  collector  for  advertising;  cmdy pravidedj  that  the  comp- 
troller shall  allow  the  oollectcfr  twenty-live  cents  per  tract  for  each  tract  of 
land  bid  off  by  the  state  ;*  and  if  there  be  no  newspaper  published  in  the  county, 
or  there  being  a  newspaper  published  in  the  county,  and  the  publisher  thereol' 
refuses  to  publish  the  advertisement  at  the  price  herein  fixed,  then  advertise- 
ment shall  be  made  by  posting  the  same  for  thirty  days  previous  to  the  day  of 
sale,  at  the  court  house  door  and  three  other  public  places  in  the  county  where 
the  land  or  lots  are  situated,  giving  in  said  advertisement  such  description  as 
is  given  to  the  same  on  the  tax  rolls  in  his  hands,  stating  the  name  of  tiie 
owner,  if  known,  and  if  unknown  say  "  unknown,"  together  with  time,  place 
and  terms  of  sale,  said  sale  to  be  for  cash,  to  the  highest  bidder,  at  public  out- 
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cry,  at  the  court  house  door,  and  between  le^  hours,  on  the  first  Tuesday  of 
the  month.  [Amendment  March  18, 1881 ;  17  Leg.  p.  51.  The  words  between 
*    *    are  added  by  the  amendment.] 

Abt.  4752a.  List  of  delinquents  to  be  posted.  Prior  to  the  sale  of 
any  real  property  for  taxes  in  any  county  in  this  state  the  collector  of  taxes 
shall  advertise  the  same  by  posting  a  list  of  the  names  of  the  delinquents  for 
thirty  days  as  follows:  One  copy  at  the  court  house  door  of  the  county  and  .a 
copy  at  two  other  public  places  in  the  county  where  the  lands  or  lots  are  sit- 
iiated.     [Act  July  9,  1879;  16  Leg.  S.  S.  p.  46.] 

(1)  The  title  of  the  foregoing  act  is  as  follows : 

CHAPTER  L. —  An  act  to  regulate  the  advertisement  of  sales  of  land  for  taxes  due  thereon, 
and  of  lands  that  have  been  sold  for  taxes  and  purchased  by  the  state,  and  to  repeal  so  much 
Y>f  article  4752  of  the  Revised  Civil  Statutes  of  Texas,  adopted  by  the  sixteenth  legislature  of 
the  state  of  Texas  at  the  first  session  thereof,  and  so  much  of  section  8  of  "  An  act  to  provide 
for  the  sale  of  all  real  estate  bid  off  to  the  state  by  collectors  of  taxes  at  tax  sales,  the  owners 
of  which  have  not  redeemed  the  same,"  as  are  or  may  be  in  conflict  with  the  provisions  of 
this  act. 

Article  4752a  is  the  first  section  of  the  act.  The  second  section  reads  as  fellows :  Section  2. 
So  much  of  the  above  recited  acts,  sections  and  articles,  and  all  laws  and  parts  of  laws  in  con- 
flict with  the  provisions  of  this  act,  and  all  laws  reouiring  coUectors  of  taxes  to  advertise  in 
newspapers  any  tax  sales,  be  and  the  same  are  hereby  repealed.  The  title  of  the  act  of  March 
18,  1881  {ante,  art.  4752),  is  as  follows:  Chapter  52.  An  act  to  amend  article  4752,  title  95,  of 
chapter  4,  of  the  Revised  Statutes  of  the  state  of  Texas. 

Abt.  4758.    Sales  may  be  continued  from  day  to  day.    As  far  as 

may  be  practicable  all  the  lands  and  town  lots  levied  upon  for  taxes  shall  be 
adverfised  in  one  notice,  and  be  sold  on  the  same  day ;  and  such  sales  may  be 
continued  from  day  to  day  until  concluded,  but  at  the  close  of  each  day's  sale 
the  collector  of  taxes  shall  make  proclamation  of  such  continuance  on  the  fol- 
lowing day.  No  sale  shall  be  considered  complete  until  payment  of  the  pur- 
chase money,  and  if  the  same  is  not  paid  before  the  completion  of  tax  sales, 
the  collector  shall  re-sell  the  property  and  continue  such  sale  until  the  same  is 
complete.     [Act  Aug.  21,  1876;  15  Leg.  p.  259.] 

Ari.  4754.  Homesteads  liable  only  for  their  own  taxes.  No  real 
estate  set  apart,  used  or  designated  as  a  homestead,  shall  be  sold  for  taxes 
other  than  the  taxes  due  on  such  homestead.  [Act  Aug.  21,  1876;  15  Leg. 
p.  259.] 

(1)  The  homestead  is  not  protected  by  the  constitution  from  forced  sale  for  lawful  taxes  that 
mskj  be  due  on  it.  While  that  instrument  throws  the  most  ample  protection  around  the  home- 
stead, it  clearly  intends  that  in  return  it  shall  bear  its  just  proportionate  share  of  the  burdens 
imposed  by  government,  and  it  is  liable  as  other  real  property  to  all  taxes,  state,  county  or 
municipal,  that  are  justly  and  lawfully  laid  on  th^  property  of  the  citizen.  Lufkin  v.  Gkdves- 
ton,  58  T.  545. 

(2)  The  homestead  is  exempt  from  forced  sale  for  taxes,  except  such  as  are  assessed  against 
the  homesteail  itself,  and  a  sale  of  it  for  other  taxes  as  weU  as  those  assessed  against  it  is  in- 
hibited by  the  constitution.    Wright  v.  Straub,  64  T.  64. 

Avr.  4755.  Sales  of  land,  how  made.  The  collector  of  taxes,  in  making 
sales  for  taxes  due  upon  real  estate,  shall  sell  at  auction,  at  the  time  and  place 
appointed,  so  much  of  said  real  estate  as  may  be  necessary  to  pav  the  taxes 
and  penalties  due  and  all  costs  accruing  thereon,  and  shall  oflfer  said  real  estate 
to  the  bidder  who  will  pay  the  taxes  and  penalties  due,  and  costs  of  sale  and 
execution  of  deed,  for  the  least  amount  of  said  real  estate,  who  shall  be  deemed 
the  highest  bidder.  Should  a  less  amount  of  said  real  estate  than  the  whole. 
tract  or  parcel  of  said  real  estate  levied  upon  be  sold  for  the  taxes  and  penal- 
ties due  and  all  costs  of  sale  and  execution  and  deed,  the  collector  shall,  in 
making  his  deed  to  the  purchaser,  begin  at  some  corner  of  said  tract  or  parcel 
of  land  or  town  lot  and  designate  the  same  in  a  square,  as  near  as  practicable. 
[Act  Aug.  21, 1876;  15  Leg.  p.  259.J 

Akt.  4756.  The  tax  deed  and  its  requisites*  The  collector  of  taxes 
shall  execute  and  deliver  to  the  purchaser,  upon  the  payment  of  the  amount 
for  which  the  estate  was  sold,  and  costs  and  penalties,  a  deed  for  the  real 
estate  sold,  which  deed  shall  vest  a  good  and  perfect  title  to  said  land  in  the 
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purchaser,  if  not  redeemed  in  two  years,  as  hereinafter  provided;  which  deed 
shall  state  the  cause  of  sale,  the  amount  sold,  the  price  for  which  the  real  es- 
tate was  sold,  the  name  of  the  person,  firm,  company  or  corporation  on  whom 
the  demand  for  taxes  was  made;  provided^  the  name  is  known,  and  if  unknown 
say  ^^ unknown;"  the. same  description  of  the  land  as  is  given  in  the  tax  rolls, 
and  such  other  description  as  may  be  nracticable  for  better  identification ;  and 
when  real  estate  has  been  sold  he  shall. convey,  subject  to  the  right  of  redemp- 
tion provided  for  in  article  4758,  all  the  right  and  interest  which  the  former 
owner  had  therein  at  the  time  when  the  assessment  was  made.  [Act  Aug.  21^ 
1876;  15  Leg.  p.  259.] 

(1)  The  declaration  in  the  twenty-fifth  section  of  the  tax  law  of  1840  (Hart.  Dig.  Art.  8007) 
that  the  tax  deed  should  be  good  and  effectual,  both  in  law  and  eqaitj,  must  be  regarded  as 
giving  no  special  sanction  t9  the  conveyance,  beyond  that  derived  from  the  general  principles 
of  the  law.  (But  ^uere,  if  the  doctrine  had  not  been  firmly  established.)  And  henoe,  notwith- 
standing that  provision,  it  is  necessary  for  a  plaintiff,  claiming  under  a  tax  sale  made  by  virtue 
of  that  law,  to  allege  and  prove  that  all  the  prerequisites  were  performed.  Hadley  v.  Tank- 
ersley,  8  T.  12. 

(2)  Ck)nstruing  .the  act  of  March  20,  1848  (Hart.  Dig.  Art.  8145),  which  provided  that  a  tax 
collector's  deed,  "  when  recorded  according  to  law,  shall  be  »rima/acie  evidence  that  all  the 
requisites  of  the  law  have  been  complied  with  in  making  such  sale,"  held,  tliat  such  deed  was 
not  thereby  made  evidence  of  a  compliance  with  the  prerequisites  to  the  acouisition  and  exer- 
cise of  the  power  to  selL  The  statute  applied  only  to  the  proceedings  to  be  had  after  the  right 
and  power  to  sell  were  acquired.  Citing  Devine  v.  McOulloch,  15  T.  491 ;  Kelly  v.  Mediin,  26 
T.  56,  and  other  cases.    Terrell  v.  Martin,  64  T.  121. 

(8|  Where  a  tax  deed  was  admitted  in  evidence  without  objection,  without  evidence  of  the 
facts  necessary  to  give  the  assessor  and  collector  power  to  sell,  and  the  court  charged  the  jruy 
that  the  tax  deed  was  prima  facie  evidence  that  all  the  requirements  of  the  law  had  been  com- 
plied with,  but  the  jury  found  against  such  title,  under  the  charge  of  the  court  on  anotlter  point; 
a  question  being  made  in  this  court  whether  the  finding  on  such  other  point  could  be  sustained, 
the  court  said  it  was  not  necessary  to  decide  the  question,  because  the  party  did  not  prove  the 
facts  necessary  to  give  the  assessor  and  collector  power  to  sell,  and  affirmed  the  judgment 
Devine  v.  McCulloch,  15  T.  488. 

(4)  The  power  of  the  officer  to  sell  land  for  the  non-payment  of  taxes  is  a  naked  power,  not 
coupled  with  an  interest ;  and  in  all  such  oases  the  law  requires  that  every  prerequisite  to  the 
exercise  of  that  power  must  precede  its  exercise ;  that  the  agent  must  pursue  the  power  or 
his  act  will  not  be  sustained  by  it.    Yenda  v.  Wheeler,  9  T.  40S 

(5)  A  tax  deed  is  of  itself  no  evidence  of  title  in  the  purchaser  at  a  tax  sale.  Pratt  v.  Jones, 
64  T.  694. 

(6)  A  collector's  deed  to  property  subject  to  taxation,  and  sold  in  accordance  with  law,  vests 
a  good  and  perfect  title,  which  can  only  be  impeached  for  actual  fraud.  Such  a  deed  would, 
therefore,  constitute  a  cloud  upon  the  title  of  land  regularly  sold,  but  not  liable  for  the  tax,  to 
prevent  or  remove  which  equity  may  be  invoked.    (Jassiano  v.  Ursuline  Academy,  64  T.  67S. 

(7)  It  is  settled  that  tax  titles,  when  in  every  respect  complete,  may  constitute  perfect  assor- 
ances  of  title ;  they  may  constitute  the  basis  of  good  title  under  the  statute  of  limitations  inde- 
pendent of  any  judicijai  determination  as  to  their  validity;  and  under  certain  circumstances 
they  are  to  be  deemed  colorable  titles.  Though  invalid,  a  tax  title  is  not  necessarily  without 
meritorious  consideration,- if  the  owner  had  reasonable  grounds  for  believing  that  his  title  was 
good.     Hatchett  v.  Conner,  30  T.  104;  House  v.  Stone,  64  T.  677. 

(8)  When  a  tax  deed  gives  what  on  its  face  appears  to  be  a  sufficient  description  of  the  land 
conveyed,  and  there  is  no  evidence  developing  any  latent  uncertainty,  the  authorities  do  not 
decide  that  such  a  deed  does  not  satisfy  the  statute  of  limitations.  Flanagan  v.  Boggees,  46 
T.  331. 

(9;  Tax  deeds,  void  upon  their  face  for  want  of  certainty  and  falsity  of  description  of  the 
land  claimed,  are  not  to  be  deemed  deeds  duly  registered,  and  will  not  support  the  plea  of  the 
statute  of  limitations  of  five  years.  Nor  are  they  evidence  of  title  or  color  of  title  to  sustain 
the  plea  of  possession  for  three  years,  etc.  Kilpatrick  v.  Sisneroe,  28  T.  113;  Wofford  v. 
McKenna,  23  T.  36. 

(10)  To  be  of  any  force  a  tax  title  must  be  proved  to  be  the  consummation  of  a  valid  sal& 
State  taxes  are  levied  by  general  law  and  are  not  required  to  be  proved ;  county  taxes  are 
levied  by  the  commissioners'  court,  and  the  levy  must  be  proved  or  the  sale  will  not  appew  to 
have  been  made  for  a  legal  demand.    Citing  Blackwell,  p.  155.    Greer  v.  Howell,  64  T.  688. 

(11)  The  authority  for  the  officers  making  the  assessment  is  that  the  property  has  not  been 
listed  to  hi lu  as  declared  in  the  statute,  and  the  assessment  should  show  in  some  appropriate 
manner  that  it  was  done  by  .the  assessor  in  accordance  with  such  authority,  and  that  the  as- 
sessment thus  made  was  of  property  within  the  category  of  such  as  was  thus  subject  to  taxa- 
tion, and  had  accordingly  been  assessed  by  liim.     House  v.  Stone,  64  T.  677. 

(12)  The  lots  of  land  must  be  definitely  and  distinctly  described,  and  parol  proof  cannot  sup- 
ply the  deficiency  in  the  desc*  iption  or  boundaiies.  These  must  be  ascertained  from  what » 
written.  The  question  is  not  one  of  intention,  but  of  fact.  What  did  the  assessor  do?  On 
what  spegitic  lot  was  the  tax  laid?  These  questions  must  be  answered  from  the  record.  House 
V.  Stone,  64  T.  677. 

(13)  Where  an  assessment  under  the  act  of  1J^48  pur|)orted  to  be  made  in  the  name  of  the 
owner,  but  the  name  wab  not  timt  of  the  owner  and  did  iiot  appear  to  be  so,  except  from  tiit 
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county  map,  the  tax  sale  was  invalid,  although  the  records  of  the  county  did  not  contain  any- 
thing to  show  who  was  the  true  owner,  other  than  the  map  as  aforesaid.  Yenda  v.  Wheeler^ 
9  T.  408. 

(14)  Where  the  name  of  the  owner  was  unknown  the  act  of  1848  required  lands  to  he  as- 
sessed by  a  description  thereof,  one  of  the  essential  particulars  of  which  was  the  name  of  the 
Krantee.    Yenda  v.  Wheeler.  9  T.  408. 

(15)  Where  a  tax  deed  assumes  to  convey  the  title  of  the  unknown  owner,  without  reference 
to  the  derivation  of  title  or  to  the  person  under  whom  he  claimed,  and  the  proceedings  have 
been  otherwise  r^ular,  it  may  be  effectual ;  but  where  the  officer  undertakes  to  convey  a  par- 
ticular title,  the  purchaser  takes  the  title  so  conveyed ;  none  other  will  pass  by  the  deed. 
Yenda  v.  Wheeler,  9  T.  408;  Wheeler  v.  Yenda,  11  T.  562. 

(16)  A  falsity  which  might  probably  mislead  the  owner,  in  the  designation  or  description  in 
the  assessment  of  lands  not  rendered  for  taxation,  runs  through  and  invalidates  aU  subsequent 
proceedings.    Yenda  v.  Wheeler,  9  T.  408. 

(17)  Where  a  tax  law  requires  copies  of  the  assessment  roll  to  be  posted  at  certain  places,  a 
failure  on  the  part  of  the  assessor  or  collector  to  poet  the  copies  as  required  will  invahdate  the 
tax  sale.    Yenda  v.  Wheeler,  9  T.  408. 

(18)  A  failure  of  the  assessor  and  collector  to  post  a  list  of  delinquent  taxables,  as  prescribed 
by  the  statute,  is  a  fatal  objection  to  a  tax  title.    Pitts  v.  Booth,  15  T.  458. 

(19)  See  what  is  said  in  this  case  as  to  land  being  taxed  in  the  name  of  the  present  owner, 
instead  of  in  the  name  of  the  original  grantee.    Pitts  v.  Booth,  15  T.  458. 

(20)  An  action  of  trespass  to  try  title  to  certain  lots,  bought  at  a  sale  for  taxes  due  on  them, 
was  against  persons  holdine  them  under  claim  of  right.  The  defendants  pleaded  the  ten  jears* 
statute  of  limitation.  ^Heui:  (1)  That  if  the  tax  deed  was  valid,  and.  any  title  passed,  it  was 
only  such  as  the  real  owner  of  the  land  had  at  the  time  of  sale.  (2)  That  such  a  person  stands 
in  relation  to  persons  in  possession  under  claim  of  ri^ht,  but  with  no  title,  just  as  the  real 
owner  would  stand  had  there  been  no  sale.  (8)  That  if  there  had  been  no  tax  sale,  and  the 
suit  had  been  instituted  by  the  real  owner  at  the  time  it  was,  if  his  right  of  action  would  have 
been  barred  by  the  statute  of  limitation,  so  would  that  of  the  purchaser  at  tax  sale,  or  those 
holding  under  him.    Jordan  v.  Higgins,  63  T.  150. 

(21)  One  claiming  under  an  invalid  tax  title,  not  void  oh  its  face,  is  entitled  to  adduce  evi- 
dence as  to  improvements  under  his  suggestion  of  good  faith,  and  to  have  that  issue  determined. 
French  v.  Grenet,  57  T.  273,  and  WofEord  v.  McBanna,  23  T.  86,  approved;  and  Robson  v.  Os- 
born.  13  T.  298,  questioned.    Hatohett  v.  Conner,  80  T.  104;  House  v.  Stone,  64  T.  677. 

(22)  Whether  a  purchaser  of  land  at  tax  sale,  whose  title  is  invalid,  but  who  neither  knew, 
nor  by  proper  diligence  could  have  known,  when  he  purchased,  the  invalidity  of  his  deed,  is 
entitled  to  have  refunded  to  him  taxes  which  were  a  charge  upon  the  land  before  the  entering 
of  a  decree  canceling  the  tax  deed,  qucere.    Stewart  v.  Kemp,  54  T.  248. 

(23)  If  a  tax  title  shows  upon  its  face  that  it  is  void,  it  cannot  be  the  foundation  for  a  claim 
for  the  value  of  improvements  made  in  good  faith.  Hatchett  v.  Conner,  80  T.  104 ;  Hoube  v. 
Stone,  64  T.  677. 

Art.  4767.  Salds  to  be  reported'to  commissioners'  court.  When 
the  collector  of  taxes  shall  have  made  sale  of  any  real  estate  under  this  chap- 
ter, it  shall  be  his  duty  to  make  immediate  return  of  said  sale  to  the  commis- 
sioners' court,  stating  in  said  return  the  land  sold,  the  name  of  the  owner,  if 
known,  and  if  unknown,  state  the  fact,  the  time  of  the  sale,  the  amount  for 
which  said  sale  was  made,  together  with  the  name  of  the  purchaser,  which 
return  shall  be  entered  of  record  on  the  minute  books  of  said  court.  [Act 
Aug.  21,  1876;  15  Leg.  p.  259.] 

Art.  4757a.  Certain  county  oflOicers,  their  deputies  and  employees^ 
prohibited  from  purchasing  property  at  tax  sales.  If  any  sheriflF,  or 
collector  of  taxes  of  any  county  in  this  state,  deputy  sheriflf,  or  deputy  col- 
lector, or  any  employee  of  such  sheriff  or  collector  authorized  bv  him  to  collect 
or  receive  taxes,  or  to  assist  in  any  way  in  making  sales  for  the  collection  of 
taxes,  shall  in  the  county  where  he  resides,  bid  for,  purchase,  or  attempt  to 
purchase,  or  be  in  any  way  interested  in  the  purchase  of  any  property,  either 
real  or  personal,  at  any  sale  of  such  property,  made  or  attempted  to  be,  for 
the  collection  of  state  and  county  taxes,  or  either,  he  shall  be  fined  not  less  than 
ten,  nor  more  than  one  thousand  ($1,000)  dollars,  and  any  such  oflBoer  so  offend- 
ing shall  be  deemed  guilty  of  official  misconduct  and  upon  conviction  shall  be 
removed  from  office.     [Act  Feb.  9,  July  13,  1883;  18  Leg.  p.  7.] 

Art.  4758.  Bedemption  of  land  sold  for  taxes.  The  owner  of  real 
estate  sold  for  the  payment  of  taxes,  or  his  heirs  or  assigns  or  legal  repre- 
sentatives, may,  within  two  years  from  the  date  of  sale,  redeem  the  estate  sold 
by  paying  or  tendering  to  the  purchaser,  his  heirs  or  legal  representative, 
double  the  amount  of  money  paid  for  the  land.  [Act  Aug.  21,  1876;  15  Leg. 
p.  259.J 
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Art.  4758a,  §  1.    Lands  sold  to  individuals  redeemed,  how.    Any 

person  having  the  right  to  redeem  any  land  sold  at  tax  sale  may  do  so  bf 
payment,  witnin  the  time  prescribed  by  law,  to  the  collector  of  taxes  of  th'o 
<3ounty  in  which  the  said  land  was  sold  of  the  amount  which  the  law  requires 
to  be  paid;  providedy  that  the  owner  of  said  land,  or  his  agent,  shall  first  have 
made  affidavit  before  some  officer  authorized  by  law  to  administer  oaths,  that 
he  has  made  diligent  search  in  the  county  where  said  land  is  situated  for  the 
purchaser  thereof  at  the  tax  sale,  and  has  failed  to  find  him ;  or  that  the  pur- 
chaser at  such  tax  sale  is  not  a  resident  of  the  county  in  which  the  land  is  sit- 
uated, or  that  he  and  the  purchaser  cannot  agree  on  the  amount  of  redemptioa 
money.  In  such  cases  only  shall  the  owner  or  agent  be  authorized  to  redeem 
the  same  by  the  payment  to  the  collector  of  taxes.  [Act  July  8,  1879;  16 
Leg.  S.  S.  p.  29.] 

Art.  4758a,  §  2.  Receipt  of  collector,  notice  when.  It  shall  be  the 
duty  of  any  collector  of  taxes,  to  whom  payment  is  made  under  the  provisions 
of  this  act,  to  give  a  receipt  therefor,  signed  by  him  officially,  in  the  presence 
of  two  witnesses,  which  said  receipt,  when  duly  recorded,  shall  be  notice  to  all 
)>ersons  that  the  land  therein  described  has  been  redeemed;  and  the  collector 
of  taxes  shall,  on  demand,  pay  over  to  the  purchaser  at  said  tax  sale  the  money 
thus  received  by  him.  [Approved  July  8,  A.  D.  1879;  16  Leg.  S.  S.  p.  29. 
Takes  effect  from  and  after  its  passage.] 

(1)  A  tender  to  the  purchaser  at  tax  sale,  under  the  third  section  of  act  of  June  2,  1878  (13 
heg,  p.  187),  concerning  taxes,  -which  is  similar  in  terms  to  article  4758,  the  full  amount  of  tibe 
purchase  money  paid  for  land  at  such  sale,  within  twelve  months,  with  one  year's  interest  on 
the  same,  at  the  rate  of  twenty-five  per  cent,  per  annum,  worked  ipso  facto  an  immediate  re- 
demption of  th^  land,  by  the  original  owner,  and  left  the  purchaser  at  tax  sale  without  title. 
Burns  v.  Ledbetter,  64  T.  874. 

Art.  4758(,  1 1.    When  lands  are  on  rendered  and  unrendered  rolls. 

Any  person  whose  land  has  been  rendered  for  taxation,  whether  the  same  was 
rendered  in  the  name  of  the  real  grantee  or  not,  and  has  also  been  placed 
upon  the  unrendered  rolls  for  the  same  year,  shall  be  entitled  to  relief  upon 
complying  with  the  requirements  hereinafter  indicated.  [Act  April  4,  1881; 
17  Leg.  p.  107.] 

Abt.  47582»,  §  2.  May  be  redeemed,  how.  If  any  such  lands  shall  hare 
been  sold  for  the  taxes  charged  upon  the  unrendered  rolls,  and  bought  by  the 
state,  the  owner  thereof,  his  agent  or  attornej^,  shall  present  to  the  tax  col- 
lector of  the  county  in  which  the  land  is  situated  a  sworn  statement  to 
the  effect  that  the  same  land  has  been  rendered  for  taxation,  and  placed 
upon  the  regular  assessment  rolls  for  the  year  mentioned.  Said  affidavit  shall 
■contain  an  accurate  description  of  the  land,  and  be  accompanied  with  the  cer- 
tificate of  the  tax  assessor  that  the  same  is  true  and  correct;  and  the  tax  col- 
lector sha|l  thereupon  present  such  person  with  a  written  statement  officially 
signed,  that  said  tax  has  been  canceled,  and  make  a  note  of  the  same  upon 
the  unrendered  rolls;  providedy  the  provisions,  of  this  section  shall  apply  to 
such  lands  at  any  time  after  the  collector  shall  receive  the  rolls  until  the  same 
shall  have  gone  into  the  hands  of  a  private  purchaser ;  and  if  the  owner  shall 
have  paid  the  taxes  charged  upon  the  unrendered  roils  at  any  time  previous 
to  the  passage  of  this  act  he  shall  be  entitled  to  the  warrant  of  the  comptroller 
for  the  amount  so  paid,  in  the  same  manner  as  is  provided  in  section  3  of  this 
ACt,  in  cases  of  redemption  from  individual  purchasers;  prfroidsd further^  that 
the  tax  collector  shall  make  no  charge  whatever  for  the  duties  herein  men- 
tioned. 

Art.  4758J,  §  3.  Tax  refunded  to  the  owner,  when.  When  the  owner 
of  such  lands  shall  have  redeemed  the  same  from  a  private  purchaser  it  sh^ 
be  the  duty  of  the  tax  collector  to  furnish  him  a  certiUcate  to  that  effect;  and 
upon  presentment  of  said  certiticate  to  the  comptroller,  the  comptroller  shall 
issue  to  him  a  warrant  upon  the  treasurer  of  the  state  for  the  amount  of  such 
t'ix.     This  warrant  shall  be  receivable  for  all  taxes  lo  the  stale.     For  issuing 
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the  certificate  provided  for  in  this  section  the  tax  collector  shall  be  allowed 
the  sum  of  lift}'^  cents,  to  be  paid  by  the  applicant. 

Abt.  4759.  Lands  to  be  bid  in  for  the  state.  Should  the  collector  of 
taxes  fail  to  make  sale  of  any  real  estate  for  want  of  a  purchaser,  he  shall  bid 
the  same  off  for  the  state  for  the  taxes  and  penalties  due  and  all  costs  accru- 
ing thereon,  and  execute  a  deed  to  the  state;  and  one  deed  shall  include  all 
tracts  of  land  bid  off  to  the  state  at  such  tax  sale,  and  make  due  return  thereof, 
under  such  forms  and  directions  as  the  comptroller  may  furnish  and  direct; 
and  after  sale  and  purchase  by  the  state  of  any  real  estate,  it  shall  not  be 
lawful  for  said  collector  to  levy  upon  or  advertise  or  sell  the  same  for  an}' 
remaining  or  accrued  taxes  due  thereon  until  the  same  shall  have  been 
redeemed  by  the  owner  or  is  sold  by  the  state.  Said  collector  shall,  on  final 
settlement  of  his  accounts  with  the  commissioners'  court,  and  the  comptroller 
of  public  accounts,  be  entitled  to  a  credit  for  the  amount  of  the  taxes  due  the 
state  and  county,  respectively,  for  which  the  land  and  lots  were  bid  off  to  the 
state.     [Amendment  July  9,  1879;  16  Leg.  S.  S.  p.  36.] 

The  amendment  makes  no  chaage  in  the  original  article.    See  post.  Art  4759a,  g  2. 

Abt.  4759a.  Laws  authoriziiig  the  redemption  of  land  bought  by 
the  state. 

§  1.  Act  March  22,  1879.  All  persons  whose  lands  have  been  sold  and 
been  bought  in  by  the  state,  shall  have  the  same  restored  to  them,  if  in  twelve 
months  m>m  the  passage  of  this  act  said  parties  shall  pay  the  original  taxes 
thereon,  with  interest  at  the  rate  of  eight  (8)  per  centum  per  annum  from  date 
of  sale,  and  the  accrued  costs  thereon,  under  such  rules  and  regulations  as 
shall  be  prescribed  by  the  comptroller  of  the  state.  [Act  March  22,  July  24, 
1879;  16  Leg.  p.  46.] 

Art.  4769a,  §  2.  Act  July  9,  1879.  That  the  owner,  or  his  agent,  of 
any  lands  that  may  have  been  conveved  to  the  state  under  the  provisions  of 
the  foregoing  article,  desiring  to  redeem  the  same,  may  do  so  by  depositing 
with  the  collector  of  the  county  in  which  the  lands  were  sold,  double  the 
amount  of  the  purchase  money,  and  all  accrued  taxes  thereon  within  two  years 
from  the  date  of  the  .deed  to  the  state,  and  it  shall  be  the  duty  of  such  col- 
lector to  execute  a  receipt  to  such  owner,  or  agents,  giving  therem  the  amount 
of  money  received,  and  a  description  of  the  land  so  as  to  identify  the  same, 
and  sign  and  seal  the  same  officially,  and  upon  presentation  of  such  receipt  to 
the  comptroller  of  public  accounts,  he  shall  execute  to  the  owner  a  relinquish- 
ment under  his  signature  and  seal  of  office,  which  may  be  admitted  to  record 
in  like  manner  with  other  conveyances  of  land.  [Amendment  July  9,  1879; 
16  Leg.  S.  S.  p.  36.] 

This  act  is  to  amend  article  4759  of  the  Revised  Statutes  and  to  add  articles  4759a,  4759&, 
4759c.  The  preceding  article  is  4759a.  The  following  is  47596.  Article  4759e  repeals  aU  laws  and 
parts  of  laws  in  conflict  with  these  articles,  and  especiaUy  the  act  of  April  19,  1879,  chapter 
110.     16  Leg.  p.  118. 

Abt.  47696,  S  3.  Act  July  9,  1879  — Continued.  In  case  said  land 
shall  not  have  been  redeemed  as  provided  in  article  4759(^  then  the  same  may 
be  sold  as  provided  by  an  act  entitled  "An  act  to  provide  for  the  sale  of  all 
real  estate  bid  oflf  to  the  state  by  collectors  of  taxes  at  tax  sales,  the  owners  of 
which  have  not  redeemed  the  same,'*  approved  April  7, 1879.  [Amendment 
July  9,  1879;  16  Leg.  S.  S.  p.  36.] 

Art.  4759c,  §  4.  Act  July  9,  1879  —  Continued.  All  laws  and  parts 
of  laws  in  conflict  with  the  foregoing  articles  are  hereby  repealed,  and  partic- 
ularly ''An  act  to  amend  section  twenty-one  of  an  act  regulating  the  duties  of 
tax  collectors  in  reference  to  the  seizure  and  sale  of  property  of  delinquent 
tax-payers,  and  to  detine  the  further  duties,  powers,  qualifications  and  liabili- 
ties of  collectors  of  taxes  and  to  regulate  their  compensation,  approved  August 
21,  1876,"  approved  April  19,  1879,  be  and  the  same  are  hereby  repealed. 
[Amendment  July  9, 1879;  16  Leg.  S.  S.  p.  36.] 
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Art.  4759a,  §  5.  Act  February  5,  1881.  All  lands  which  have  been 
sold  for  taxes  and  bought  in  by  the  state  shall  be  restored  to  the  owners  of 
the  same,  if,  within  twelve  months  from  the  passage  of  this  act,  said  owners 
or  their  agents  shall  pay  to  the  state  the  origmal  taxes  due  thereon  and  taxes 
due  for  each  year  since  said  sale,  with  eight  per  cent,  interest  thereon  per  an- 
num from  the  date  of  the  accrual  of  each  year's  taxes  and  all  costs  which  hare 
accrued  thereon,  under  such  rules  and  regulations  as  shall  be  prescribed  by 
the  comptroller  of  the  state.    [Act  Feb.  5,  1881 ;  17  Leg.  p.  2.] 

A»r.  4769a,  §  6.  Act  April  20,  1882,  All  lands  which  have  been  sold 
for  taxes  and  bought  in  by  the  state  shall  be  restored  to  the  owners  of  the 
same,  if  within  twelve  months  from  the  passaee  of  this  act  said  owners,  or 
'their  agents,  shall  pay  to  the  state  the  original  taxes  due  thereon,  and  taxes 
due  for  each  year  since  said  sale,  with  eight  per  cent,  interest  thereon  per  an- 
num from  the  date  of  the  accrual  of  each  year's  taxes,  and  all  costs  which  have 
accrued  thereon,  and  five  per  cent,  commissions  to  the  collector,  under  such 
rules  and  regulations  as  shall  be  prescribed  by  the  comptroller  of  the  state. 
[Act  April  20, 1882;  17  Leg.  S.  S.  p.  3.] 

Aot.  4769a,  §  7.  Act  February  5, 1884.  The  former  owner  of  any  such 
real  estate,  his  heirs  or  assigns,  may  redeem  the  same  at  any  time  prior  to  the 
sale  thereof  by  the  payment  to  the  collector  of  the  county  m  whicn  such  real 
estate  is  situated,  or  to  the  comptroller,  if  in  an  unorganized  county,  of  tiie 
amount  designated  hj  the  comptroller  as  due  thereon,  with  costs  of  advertise- 
ment. If  at  any  time  it  shall  appear  to  the  satisfaction  of  the  comptroller  that 
any  land  has  beefn  sold  to  the  state  for  taxes  which  have  been  paid,  or  that  the 
sale  has  not  been  made  in  accordance  with  the  law  authorizing  the  sale  of 
land  for  taxes,  he  shall,  upon  payment  of  the  amount  that  may  be  due  thereon, 
cancel  such  sale,  and  in  all  cases  he  shall  deliver  to  the  owner  of  the  land  or  his 
agent  a  certificate,  under  seal  of  his  department,  setting  forth  the  fact  that  such 
land  has  been  redeemed,  or  that  such  sale  had  been  canceled,  which  certificate 
shall  release  the  interest  of  the  state,  and  the  same  may  be  recorded  in  the 
proper  county  as  other  conveyances  of  real  estate  are  recorded.  [Act  Feb.  5, 
1884;  18  Leg.  S.  S.  p.  31.] 

(1)  The  foregoing  is  a  part  of  chapter  19,  entitled  An  act  to  amend  sections  8  and  11  of  an 
act  to  provide  lor  the  sale  of  aU  real  estate  bid  off  to  the  state  by  collectors  of  taxes,  at  tax 
sales,  the  owners  of  which  have  not  redeemed  the  same.    Approved  April  7,  1879* 

Akt.  4759a,  §  8.  Act  July  4,  1887,  All  lands  which  have  been  sold 
for  taxes  and  bought  in  by  the  state,  the  time  for  redeeming  which  has  ex- 
pired, and  which  nave  not  been  redeemed,  and  which  have  not  since  been 
alienated  by  the  state,  may  be  redeemed  by  the  owner  thereof,  or  their  agents, 
if  within  twelve  months  from  the  date  on  which  this  act  takes  effect  said 
owners  or  their  agents  shall  pay  to  the  state  the  original  state  and  county 
taxes  for  which  said  lands  were*  sold,  and  the  taxes  due  for  each  year  since 
said  sale,  with  eight  per  cent,  interest  thereon  per  annum  from  the  date  of 
such  sale,  or  from  the  date  of  the  accrual  of  such  subsequent  taxes,  as  the  case 
mav  be,  and  all  taxes  And  costs  which  have  accrued  thereon,  under  such  rules 
and  regulations  as  shall  be  prescribed  by  the  comptroller  of  the  state.  [Act 
March  10,  July  4,  1887;  20  Leg.  p.  18.] 

(1)  When  lands  bid  in  at  tax  sale,  for  the  state,  shall  have  been  redeemed  bj  the  owner,  the 
previously  unpaid  fees  and  costs,  and  which  are  included  in  the  price  of  the  redemption,  would 
be  held  by  the  state  for  the  benefit  of  the  collector.    Dean  v.  The  State,  M  T.  8ia 

(2)  A  tax  ooUector,  who,  under  law,  has  bid  in  land  sold  for  taxes  to  the  state,  is  noi  en- 
titled, under  the  act  of  1876  (p.  259,  sec.  30),  to  retain  in  his  settlement  with  the  comptrolitr 
the  same  commissions,  penalties  and  costs  to  which  he  would  have  been  entitled  had  the  laud 
been  bid  off  by  an  individual.    (See  sees.  21,  22.)    Dean  v.  The  State,  M  T.  318. 

Abt.  4760.  Tax  sales  of  towns  and  cities.  The  provisions  of  this 
chapter  in  reference  to  the  seizure  and  sale  of  real  and  personal  properly  lor 
taxes,  penalties  and  costs  due  thereon,  shall  apply  as  well  to  collectors  o^  uaei 
for  towns  and  cities  as  for  collectors  of  taxes  for  counties,  and  they  shall  Oe 
governed  in  selling  real  and  personal  property  by  the  same  roles  and  regula- 
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tions  in  all  respects  as  to  time,  place,  manner  and  terras  and  making  deeds  as 
are  provided  for  collectors  of  taxes  for  counties.     [Act  Aug.  21, 1876 ;  16  Leg. 
p.  259.] 
See  ante.  Art.  451. 

(1)  Article  11,  Bection  6,  of  the  constitntion  excepts  from  the  operation  of  article  8,  section  8, 
such  municipal  corporations  as  may  have  their  chartere  granted  and  amended  by  special  laws. 
Such  cities  may  be  authorized  to  levy  and  collect  heavier  taxes  than  those  incorporated  by 
general  law,  and  one  of  these  cities  may  be  authorized  to  lew  a  heavier  tax  than  smother  of 
the  same  kind.    Cave  v.  City  of  Houston,  65  T.  619. 

(2)  The  weight  of  authority  seems  to  be  that  when  a  statute  does  not  provide  an  exclusive 
remedy  for  the  collection  of  taxes,  they  may  be  enforced  by  suit.  Interest  is  not  recoverable 
on  taxes'  unless  the  statute  so  expressly  provides.  Cave  v.  City  of  Houston,  65  T.  619.  A  lien 
cannot  be  foreclosed  upon  an  entire  piece  of  property  when  the  taxes  have  been  assessed  upon 
a  portion  onljr.    Cave  v.  City  of  Houston,  65  T.  619. 

(8)  That  a  city  tax  coUector,  in  his  receipt,  states  the  payment  of  an  assessment  on  lands  to 
have  been  made  under  protest,  does  not  affect  the  character  of  the  payment  as  voluntary  or 
involuntary  where  the  lands  have  already  been  sold  under  the  law  regarding  delinquent  tax 
payers,  and  bought  by  the  city,  and  the  payment  is  afterwards  made  in  pursuance  of  an  agree- 
ment  between  the  former  owner  and  the  city.  G^alveston  City  Co.  v.  Gkdveston,  56  T.  486. 
The  proposition  of  a  property  owner  to  pay  such  assessment  if  the  city  would  remit  the  inter- 
eat  and  penalty  allowed  by  law,  though  the  right  be  reserved  to  resort  to  the  courts  should  he 
thereafter  find  occasion,  evidences  a  yoluntary  payment.  Galveston  City  Co.  v.  Galveston,  56 
T.  486. '  The  payment  of  an  iUegal  demand  by  a  party  with  full  knowledge  of  the  facts, 
except  in  case  of  necessity,  as  to  protect  one's  person  or  property,  is  deemed  voluntary.  Gal* 
veston  aty  Ca  v.  Galveston,  66  T.  486. 

(4)  A  protest  to  be  effective  should  refer  specifically  to  property  claimed  to  be  illegally  taxed, 
and  not  generally  to  property  admitted  to  oe  legally  taxed  as  well  as  the  former.  Galveston 
City  Co.  y.  Galveston,  56  T.  486. 

Art.  4761.  Payment  of  money  into  the  treasury;  reports  of 
collectors.  The  collectors  of  taxes  shall,  at  the  close  of  each  month,  pay 
over  to  the  state  treasurer  all  moneys  collected*  by  them  during  the  month,  for 
the  state,  excepting  such  amounts  as  they  are  allowed  by  law  to  pay  in  the 
counties,  reserving  only  their  commissions  on  the  same ;  and  to  enable  them 
to  do  so,  they  may,  at  their  own  risk,  secure  and  send  the  same  to  the  treas- 
urer by  express,  or  in  postoffice  orders,  at  not  more  than  the  usual  rate  of  ex- 
change, to  be  paid  by  the  state;  that  the  collectors  of  taxes  shall  pay  over  to 
the  state  treasurer  all  balances  in  their  hands  belonging  to  the  state,  and 
finally  adjust  and  settle  their  accounts  with  the  comptroller  on  or  before  the 
first  day  of  May  of  each  year;  that  the  treasurer,  whenever  he  may  receive 
from  the  collectors  of  taxes  postoffice  orders,  shall  coMect  the  same  and  pay 
the  money  so  collected  into  the  treasury  on  the  deposit  warrant  of  the  comp- 
troller, and  the  money  when  so  deposited  shall  be  a  credit  to  the  tax  collector. 
It  shall  be  the  duty  of  the  comptroller  to  enforce  a  strict  observance  of  the 
provisions  of  this  article,  but  no  public  moneys  shall  be  paid  to  the  comp- 
troller except  such  as  are  made  payable  directly  to  him  as  collector  of  the 
same  under  existing  statutes,  and  expressly  provided  by  law  to  be  paid  to  him 
as  receiver  of  taxes;  and  in  addition  to  the  reports  required  by  law  to  be 
miade  by  tax  collectors,  they  shall  make  a  monthly  statement  under  oath,  on 
forms  to  be  provided  by  the  comptroller,  showing  the  amounts  collected  each 
month  and  the  funds  to  which  they  belong.  Any  collector  of  taxes  failing  to 
comply  with  the  provisions  of  this  article  shall  be  fined  in  a  sum  not  less  than 
five  hundred  and^  not  more  than  one  thousand  dollars,  and  each  failure  to 
make  the  required  report  shall  constitute  a  separate  offense;  and  it  shall  be 
the  di^y  of  the  comptroller  to  notify  the  county  attorney,  or  district  attor- 
ney, of  the  county  in  which  the  collector  resides,  and  the  sureties  on  the  bond 
of  said  collector,  of  any  failure  to  comply  with  the  provisions  of  this  law. 
[Amendment  March  30,  1887;  20  Leg.  p.  67.] 

(1)  The  original  article  required  payment  whenever  the  treasurer  has  received  as  much  as 
$500  belonging  to  the  state,  and  authorized  him  to  remit  in  postoflioe  orders  or  solvent  drafts 
on  solvent  oanl^  It  also  required  settlement  on  or  before  the  first  day  of  July  of  each  year. 
The  original  did  not  impose  any  penalty  for  failing  to  comply  with  the  provisions  of  the  law. 

Aki.  4762.  Payments  into  county  treasury*  The  collector  of  taxes 
shalL  whene.ver  he  may  receive  as  much  as  five  hundred  dollars  ($500),  or 
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more,  belonging  to  his  county,  pay  the  same  over  to  the  county  treasurer  of 
his  county,  reserving  only  his  commissions  on  the  same.     [Act  Aug.  21,  1876; 
15  Leg.  p.  259.] 
Seepost,  Art  4760a,  §  2. 

Abt.  4763.  Collection  of  occupation  taxes.  The  collector  of  taxes 
shall  collect  all  occupation  taxes  due  the  state  and  county,  and  he  shall  make 
a  quarterly  report  of  the  same,  and  one  copy  thereof,  which  shall  state  the 
amounts  collected,  from  whom  collected,  ana  for  what  purpose  and  for  what 
time  the  said  taxes  were  paid.  The  original  shall  be  nled  with  the  clerk  of 
the  county  court  to  be  kept  in  his  office  For  the  inspection  of  the  public.  The 
county  clerk  shall  certify  to  the  cori'ectness  of  the  copy  and  that  the  original 
has  been  filed  in  his  office,  and  shall  forward  without  aelay  to  the  comptroller 
of  public  accounts  the  copy  so  certified  to,  for  which  the  county  clerk  shall  be 
entitled  to  one  dollar  and  fifty  cents,  to  be  paid  by  the  collector  of  taxes. 
[Act  Aug.  21,  1876;  15  Leg.  p.  259.] 

Abt.  4763a,  §  1.  Duty  of  collector  to  report  non-payment  of  occn- 
pation  tax.  it  shall  be  the  duty  of  the  tax  collector  to  make  an  affidavit  be- 
fore any  justice  of  the  peace  agamst  any  person,  firm,  or  association  of  persons 
engaging  in  or  pursuing  any  occupation  on  which,  under  the  laws  of  this  state, 
a  tax  is  imposed,  who  fails  or  reruses  to  pay  the  same.  And  any  collector  of 
taxes  who  shall  knowingly  permit  any  person,  firm,  or  association  of  persons 
to  engage  in  or  pursue  any  occupation  on  which,  by  the  laws  of  this  state,  a 
tax  is  imposed,  without  first  paying  all  legal  taxes  assessed  against  such  per- 
son, firm,  or  association  of  persons,  for  such  occupation,  for  state  and  county 
purposes,  shall  be  fined  in  any  sum  not  less  than  fifty  nor  more  than  five  hna- 
dred  dollars  for  every  such  oflFense:  Provided^  that  evidence  that  such  col- 
lector of  taxes  has  made  the  affidavit  herein  required  immediately  against 
such  person,  firm,  or  association  of  persons  so  pursuing  an  occupation  in  vio- 
lation of  law,  shall  be  a  defease  against  all  prosecutions  under  this  section. 

Abt.  4763a,  §  2.  Repealing  clause.  All  laws  and  parts  of  laws  in  con- 
fiict  with  the  provisions  of  this  act  be  and  the  same  are  hereby  repealed. 
[Amendment  April  2,  July  4,  1887;  20  Leg.  p.  127.] 

Abt.  4764.  Quarterly  reports  of  collections.  The  Quarterly  reports 
provided  for  in  the  preceding  article  shall  be  as  follows:  The  first  report 
shall  include  the  months  of  July,  August  and  September,  and  shall  be  made 
out  and  reported  as  required  above  on  the  first  Monday  of  October  of  each 
year.  The  second  report  shall  include  the  months  of  October,  November  and 
December,  and  shall  oe  made  out  and  reported  on  the  first  Monday  in  Jan- 
uary of  each  year.  The  third  report  shall  include  the  months  of  January^ 
February  and  March,  and  shall  be  made  out  and  reported  on  the  first  Mon- 
day in  April  of  each  year.  The  fourth  report  shall  include  the  months  of 
April,  May  and  June  of  each  year,  and  shall  be  made  out  and  reported  on  the 
first  Monday  in  July  in  each  and  every  year.  [Act  Aug.  21,  1876;  15  l^g. 
p.  259.] 

Art.  4765.  Payment  of  occupation  taxes  into  treasury.  All  moneys 
due  the  state  collected  from  occupations  shall  be  paid  over  to  the  state  treas- 
urer by  the  collector  of  taxes  in  the  same  manner  and  under  the  same  rest-rio- 
tions  and  regulations  as  is  required  for  other  state  taxes.  [Act  Aug.  21,  J876; 
15  Leg.  p.  259.] 

Abt.  4766.  Into  county  treasiiry.  All  moneys  due  the  county  col- 
lected from  occupations  shall  be  paid  over  to  the  county  treasurer  by  the 
collector  of  taxes  in  the  same  manner  and  under  the  same  restrictions  and 
regulations  as  is  required  for  other  county  taxes.  [Act  Aug.  21,  1876;  1^ 
Leg.  p.  259.] 

Abt.  4767,  §  1.  Compensation  of  collectors.  The  collector  of  taxes 
shall  receive  as  compensation  lor  his  services  six  per  cent,  on  the  first  ten 
thousand  dollars  of  taxes  collected  and  five  per  cent,  on  the  next  ten  thousand 
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dollars  collected  by  him  for  the  state  and  two  per  cent,  on  all  such  taxes  col- 
lected over  that  sum:  for  collecting  the  county  tax  five  per  cent,  on  the  first 
five  thousand  dollars  of  such  taxes  so  collected  by  him  and  fomr  per  cent,  on 
the  next  five  thousand  dollars  collected  and  two  per  cent,  on  all  such  taxes 
collected  over  that  sum  and  that  in  counties  owing  subsidies  to  railroads,  the 
collector  shall  receive  only  one  per  cent,  for  collecting  such  railroad  tax 'and 
in  case  where  property  is  levied  on  and  sold  for  taxes  he  shall  receive  the^me 
compensation  as  is  allowed  by  law  to  sheriffs  or  constables  for  making  a  levy 
and  sale  in  similar  cases ;  but  in  no  case  to  include  commissions  on  such  sales. 
Abt.  4767,  §  2.  And  on  all  occupations  and  license  taxes  collected  five  per 
centum. 

[Act  April  16,  July  18, 1888;  18  Leg.  p.  101.] 

(1)  By  the  original  article,  the  collector  of  taxes  wai  allowed  as  compensation  for  his  serv- 
ices five  per  cent  on  the  first  $20,000  of  state  taxes,  and  two  per  cent,  on  all  over  that  sum  of 
state  taxes  coUected ;  three  per  cent,  on  the  first  $10,000,  and  two  per  cent,  on  all  over  that 
8UQ3  of  county  taxes  collected  by  him.  For  the  collection  of  the  railroad  tax  in  counties  owing 
subsidies  to  railroads,  he  was  allowed  one  per  cent,  on  amount  collected. 

Abt.  4768.  Compensation  for  one  levy  only,  etc.  In  making  levies 
npoQ  different  tracts  of  land  belonging  to  the  same  individual,  corporation  or 
company,  the  collector  shall  be  entitled  to  charge  for  only  one  levy;  and  in 
all  cases  of  advertisement  of  lands  for  tax  sales  he  shall  be  entitled  to  charge 
for  any  one  tract  the  exact  proportion  of  the  amount  paid  for  the  whole  adver- 
tisement which  said  tract  bears  to  all  other  tracts  advertise,  and  no  more. 
And  for  any  greater  charge  under  this  article  the  collector  shall  be  deemed 
guilty  of  extortion  and  be  punished  as  provided  in  the  Penal  Code. 

Abt.  4769.  Taxes  upon  non-residents  in  unorganized  counties. 
The  taxes  upon  lands  lying  in  and  owned  by  non-residents  of  unorganized 
counties,  and  upon  lands  situated  in  the  territory  not  laid  off  into  counties, 
shall  be  paid  and  collected  at  the  office  of  the  comptroller  of  public  accounts, 
under  such  regulations  as  he  may  adopt  for  that  purpose.     [Const.  Art.  8, 

§12.] 
Bee  Arts.  4728,  4728a. 

8UPPLEME1TT. 

Am.  4769a,  §  1.  Public  officers  required  to  account  for  and  pay 
over  public  money.  All  tax  collectors  and  other  officers  or  appointees  au- 
thorized to  receive  public  moneys  shall  account  for  all  moneys  in  their  hands 
belonging  to  the  state,  and  pay  the  same  over  to  the  state  treasurer  whenever 
and  as  often  as  they  may  be  directed  so  to  do  by  the  comptroller  of  public 
accounts;  providedy  that  tax  collectors  shall  have  thirty  days  from  the  date  of 
such  direction  within  which  to  comply  with  the  same.  [Act  July  2,  1879 ;  16 
Leg.  S.  S.  p.  5.] 

See  ante^  Art  4761 ;  Wilson's  PeDal  Ck)de»  g  184. 

Abp.  4769a,  §  2.    Officers  shall  account  to  their  counties,  cities  and 

towns.  All  tax  collectors  and  other  officers  or  appointees  authorized  to  re- 
ceive public  moneys,  shall  account  for  all  moneys  in  their  hands  belonging  to 
their  respective  counties,  cities. or  towns,  and  pay  the  same  over  to  the  respect- 
ive county  treasurers  or  city  treasurers,  whenever  and  as  often  as  they  may  be 
directed  so  to  do  bv  the  respective  county  judges,  or  county  commissioners' 
courts,  or  mayor  or  board  of  SiXiiQrmexi\ providedl  that  tax  collectors  shall  have 
ten  days  from  the  date  of  such  direction  within  which  to  comply  with  the 
same. 

Act.  4769a,  §  3.    Notification  to  account,  how  given.    The  notifica- 

tion  and  direction  provided  for  in  the  two  preceding  sections  may  be  verbal, 

written  or  by  telegram;  and  if  written  or  by  telegram,  proof  of  the  deposit  in 

the  postoffice  or  telegraph  office  of  such  notification  and  direction,  with  post* 
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age  or  oh^trgee  duly  prepaid  and  correctlv  addressed,  shall  be  prima  fade  evi- 
denoe  of  the  fact  of  such  notification  and  direction  having  been  given,  and  of 
the  time  when  the  same  was  given. 

Abt.  4769a,  §  4.  Penalty  for  failure  to  account.  Every  tax  collector 
or  other  officer  or  appointee,  authorized  to  receive  public  moneys,  failing  wil- 
fully or  negligently  to  comply  with  such  direction  and  notification,  as  pre- 
scribed in  sections  one  and  two  of  this  act,  shall  be  deemed  guilty  of  a  felony, 
and  shall  be  punished  by  imprisonment  in  the  penitentiary  for  not  less  than 
three  nor  more  than  ten  years. 

Abt.  4769a,  §  5.  Prosecutions  for  fsdlure  to  account  to  state.  Pros- 
ecutions for  failing  to  account  for  and  pay  over  public  moneys  belonging  to 
the  state,  as  required  by  this  act,  shall  be  conducted  in  Travis  county. 

Aot.  4769a,  §  6.  Prosecutions  for  failure  to  account  to  counties, 
cities  or  towns.  Prosecutions  for  failing  to  account  for  and  pay  over  public 
moneys  belonging  to  the  respective  counties,  cities  or  towns,  as  required  by 
this  act,  shall  be  conducted  in  the  county  to  which  such  public  moneys  may 
belong,  or  in  the  county  where  such  city  "or  town  is  situated. 

Abt.  4769a,  S  7.  Provisions  of  this  act  cumulative.  The  provisions 
of  this  act  shall  be  cumulative  to  the  provisions  of  title  ninety-five,  chapter 
four  of  the  Revised  Civil  Statutes,  concerning  the  collection  of  taxes,  and  of 
title  four,  chapter  three  of  the  Criminal  Code,  concerning  the  misapplication 
of  public  moneys,  except  where  the  latter  may  be  in  conflict  with  this  act;  and 
the  provisions  of  said  titles  and  chapters  when  in  conflict  with  this  act,  and  all 
other  acts  in  conflict  with  this  act,  are  hereby  repealed.   . 
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OH.  6.— OF  THE  ASSESSMENT  AND  COLLECTION  OF  BACK  TAXES 
ON  UNEENDERED  LANDS. 


Abt. 

4770.  Back  taxes  on  unrendered  lands. 

4771.  CJomptroller  to  prepare  list  each  year. 
4T12,    And  forward  same  to  boards  of  equal- 
ization. 

4778.    The  board  to  Talue  such  lands. 

4774.  And  cause  thi*ee  rolls  to  be  made. 

4775.  Collector  to  give  notice. 

4776.  And  enforce  collections  after  sixty  days. 

4777.  Payment  of  taxes  since  January  1, 1878. 
4777a»   §  1.  lists  of  rendered  lands  to  be  made 

by  comptroller. 
§  2.  Lists  to  be  forwarded  to  county 

commissioners. 
§  8.  Notice  of  receipt  of  lists  posted. 
S  4.  Lasts  revised  and  corrected,  how. 
§6.  Unrendered     land,     ascertained 

how. 

!6.  Assessment  of  unrendered  lands. 
7.  Commissions  of  assessors. 
8.  Advertisement  of  sale. 
9.  Sales  of  lands,  how  made. 
S  10.  Commissions  of  collectors. 
1 11.  Deed  where  part  of  a  tract  is  sold, 
lid.  Bedemption  of    lands    sold   for 

taxes. 
§18.  Proceedings  where  purchaser  can- 
not be  found. 
S 14  Dues,  taxes,  etc.,  discharged  how. 
1 16.  Back  taxes,  remitted  when. 
8 18.  Unrendered  balances*disr^;arded, 

when, 
g  17.  Taxes  assessed  from  year  sucoeed- 

ing  date  of  patent. 

47775»   gl.  Abstract   of    delinquent  list  of 
taxes  to  be  made  by  comptroller. 
§2.  lost  revised  and   corrected    by 
county  commissioners'  court. 


Abt. 

4777&,   §8.  When    lands    situated    in    one 

county  are  rendered  in  another. 

g  4.  Property  sold  for  delinquent  taxes 

when, 
g  6.  Sale  advertised  and  made,  when 

and  how. 
g6.  Land,  etc.,  sold  for  delinquent 

taxes,  when  and  how. 
S  7.  Real  estate  sold,  how. 
S  8.  Deed  for  real  estate,  how  made,  etc. 
§  9.  Redemption  of  lands  sold. 
ft  10.  Law  applies  to  towns  and  cities. 
g  11.  Real  estate  bid  in  for  city  and 

town,  when. 
g  13.  Real  estate  bid  in  for  state,  when. 
g  18.  Lists  of  real  estate  sold,  how 

made,  etc. 
g  14.  Redemption  of  lands,  eta,  sold  to 

state,  city  or  town. 
g  16.  Back  taxes  assessed  how,  for  pay- 
ment. 
,  g  16.  Limitation  not  a  defense  against 
payment  of  taxes. 
gl7.  Proceedings  where  delinquent  has 

no  property  in  the  county, 
g  18.  On  removal  of  personal  property 
taxes  become  due. 
47770.    Lands  rendered  and  assessed  for  years 

1871  to  1876,  how. 
ATVtd,  g  1.  Collection  of  back  taxes  in  newly 
organized  county, 
g  2.  Transcripts  of  unpaid  assessments, 
how  made. 
8.  Transcripts  verified  how,  etc. 
4.  Authority  and  fees  of  collector  of 
new  county. 
g6.  Payment  for  transcripts. 


Abt.  4770.  Back  taxes  on  unrendered  lands.  In  all  cases  where  lands 
or  real  estate  have  not  been  assessed  for  taxation  for  any  year  since  the  year  one 
thousand  eight  hundred  and  sevent^r,  the  same  shall  be  assessed  and  the  taxes 
thereon  collected  in  the  mode  prescribed  in  this  chapter.  [Act  Aug.  19, 1876; 
16  Leg.  p.  214.] 

(1)  At  the  session  of  the  legislature  whioh  adopted  these  articles  of  the  Revised  Statutes,  an 
act  was  paased  relating  to  the  same  subject-matter,  many  of  its  provisions  being  similar  to, 
and  others  inconsistent  with,  the  articles  of  the  Revised  Statutes.  An  act  having  the  same  ob- 
ject was  passed  at  the  special  session  of  the  sixteenth  legislature.    See  past,  Arts.  4777a-&. 

Abt.  4771.  CJomptroller  to  prepare  list.  On  the  first  day  of  July  of 
each  year  the  comptroller  of  public  accounts  shall  cause  to  be  prepared  a  list 
of  all  unrendered  lands  in  eacn  county,  subject  to  taxation  and  not  assessed,  in 
which  shall  be  specified  the  name  of  the  original  grantee,  the  abstract  number, 
the  number  of  acres,  the  year  for  which  such  lands  were  unrendered,  and  the 
rate  of  state  and  county  taxes  for  such  year.  [Act  Aug.  19, 1876;  15  Leg. 
p.  214] 

Abt.  4772.  And  forward  same.  Upon  completion  of  such  lists  the 
comptroller  shall  forward  the  same  to  the  board  of  equalization  of  the  respect- 
ive counties,  with  the  verification  that  the  said  list  is  a  true  and  correct  state- 
ment of  iJl  the  unrendered  land  and  real  estate  in county  for  the  year 

J  as  shown  by  the  records  of  his  office.    [Act  Aug.  19,  1876;  15  Leg, 

p.  214.] 

Am.  4773. '  The  board  to  value  such  lands.  Upon  receipt  of  such 
list  or  lists  by  the  board  of  equalization  of  such  county,  it  shall  be  their  dutv 
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to  value  each  and  every  tract  of  land  or  parcel  of  real  estate  so  mentioned 
and  described  in  the  said  lists,  at  their  true  and  full  value,  as  near  as  can  be 
ascertained,  for  the  year  it  was  omitted  to  have  been  rendered.  [Act  Aug.  19, 
1876;  15  Leg.  p.  214.] 

Art.  4774.  And  cause  three  rolls  to  be  made.  When  the  board  of 
equalization  shall  have  completed  the  valuation,  they  shall  cause  to  be  made 
out  three  separate  rolls,  in  such  manner  as  may  be  prescribed  by  the  comp- 
troller; they  shall  place  one  in  the  hands  of  the  collector  of  taxes,  forwaid 
one  to  the  comptroller  of  the  state,  and  tile  one  in  the  office  of  the  county 
clerk  for  the  inspection  of  the  public.     [Act  Aug.  19,  1876;  15  Leg.  p.  211] 

Art.  4775.  Collector  to  give  notice.  Upon  receipt  of  the  roUs  by  the 
collector  of  taxes  he  shall  advertise  in  some  weekly  newspaper  published  in 
his  county,  and  if  no  paper  is  published  in  his  county,  by  posting  printed  cir- 
culars in  not  less  than  eight  public  places  in  his  county,  tor  four  consecutive 
weeks,  that  the  rolls  for  the  collection  of  taxes  on  unrendered  land  and  real 
estate  have  been  placed  in  his  hands,  and  that  unless  the  taxes  are  paid  within 
sixty  davs  after  tne  date  of  said  notice,  he  will  proceed  to  collect  tne  same  as 
provided  by  law  for  the  collection  of  delinquent  taxes.  [Act  Aug.  19, 1876; 
15  Leg.  p.  214.] 

Art.  4776.  And  enforce  collections  after  sixty  days.  After  the  ex- 
piration of  said  sixty  days,  if  the  taxes  on  any  such  lands  are  not  paid,  the 
collector  of  taxes  shall  proceed  to  enforce  the  collection  of  said  taxes,  in  the 
mode  provided  in  the  preceding  chapter  for  the  enforced  collection  of  delin- 
quent taxes,  and  he  shall  be  entitled  to  the  same  fees  and  penalties  as  are  al- 
lowed him  for  the  collection  of  other  delinquent  taxes.  [Act  Aug.  19,  1876; 
15  Leg.  p.  214.] 

Art.  4777.  Pajonent  of  taxes  since  January  1,  1873,  The  owner 
of  such  unrendered  land  and  real  estate  shall,  upon  the  payment  of  all  taxes 
due  upon  the  same  since  the  first  day  of  Januarv,  A.  D.  1873,  prior  to  the 
commencement  of  proceedings  for  the  collection  of  the  same  by  the  collector 
of  taxes  under  this  chapter,  receive  a  full  and  complete  acquittance  for  all 
demands  from  the  state  for  such  delinquent  taxes.  [Act  Aug.  19,  1876;  15 
Leg.  p.  214.] 

Abt.  4777a,  §  1.  List  of  rendered  lands  to  be  made  by  comp- 
troller. It  shall  be  the  duty  of  the  comptroller  of  the  state,  as  soon  as  prac- 
ticable, to  have  compiled  from  the  records  of  his  office,  lists  showing  the  namea 
of  parties  rendering  lands  in  the  organized  counties  of  this  state  from  1871  to 
1876,  inclusive  of  both  years,  whicn  lists  shall  also  show  the  names  of  the 
grantees,  in  case  they  be  given  on  the  rolls  or  records,  the  number  of  acres 
rendered,  and  the  year  for  which  the  rendition  is  made;  separate  lists  will  be 
made  of  all  the  parties  rendering  on  grants  where  the  renditions  can  be  iden- 
tified as  belonging  to  particular  grants,  and  the  grants  will  be  credited  with 
the  renditions,  showing  by  whom  rendered,  number  of  acres  rendered,  and 
where  rendered;  also,  lists  shall  be  compiled  showing  the  names  of  parties 
rendering,  where  there  are  two  or  more  grants  in  the  name  of  one  grantee 
in  a  county,  stating  the  grant,  and  number  of  acres  rendered;  also,  lists  show- 
ing renditions  by  parties  where  the  grantees  as  given  cannot  be  found  on  the 
abstract  of  lands  of  the  county,  with  such  description  as  appears  on  the 
records.     [Act  April  24,  1879;  16  Leg.  p.  161.] 

Abt.  4777a,  §  2.  Lists  to  be  forwarded  to  county  commissionenk 
The  comptroller  shall  forward  to  the  county  commissioners'  court  of  the  coun- 
ties as  soon  as  practicable,  the  lists  descril>ed  in  the  foregoing  section,  for  the 
purpose  of  compiling  therefrom  accurate  lists  of  the  unrendered  lands  in  their 
respective  counties,  from  1871  to  1876,  with  the  aid  of  the  tax  assessor  of  the 
county  and  the  county  surveyor;  and  the  county  commissioners' court  shall 
fix  a  reasonable  compensation  for  the  surveyor  and  assessor. 
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Art.  4777a,  §  3.  Notice  of  receipt  of  lists  posted.  Upon  receipt  of 
the  lists  herein  described,  the  county  judge  shall  give  notice  by  posting  in  six 
public  places  in  the  county  that  lists  of  assessments  on  lands  in  the  county^ 
from  1871  to  1876,  have  been  filed  for  correction  and  revision,  and  for  all  par- 
ties interested  to  examine  the  lists  for  deter[m]ining  whether  their  respective 
renditions  and  assessments  have  been  properly  entered. 

Abt.  4777a,  §  4.  Lists  revised  and  corrected,  how.  It  shall  be  the  duty 
of  the  commissioners'  court,  at  regular  or  called  sessions,  to  hear  the  applica- 
tion of  parties  at  interest,  to  correct  the  records  so  as  to  credit  grants  with  as- 
sessments which  they  may  claim  to  have  made  on  grants;  and  to  generally  do 
all  their  discretion  may  suggest  to  credit  the  grants  with  assessments  of  par- 
ties; and  to  rectify  imperfect  descriptions  of  parties  who  may  have  rendered 
lands,  but  whose  assessments  are  not  identified,  so  as  to  be  able  to  compile  a 
list  of  the  unrendered  lands,  with  the  aid  of  the  county  assessor  and  surveyor, 
so  as  no  parties  at  interest  who  may  have  rendered  lands  in  good  faith,  will 
be  embarrassed  by  their  erroneous  descriptions,  said  court  bein^  empowered 
to  adjust  any  and  all  claims  by  parties  who  may  have  rendered  tneir  lands,  or 
paid  their  taxes,  so  as  their  interests  will  not  be  disturbed.  And  such  adjust- 
ment and  settlement  as  the  said  court  may  make,  as  to  the  amount  of  unren- 
dered lands,  shall  forever  relieve  all  other  lands  in  their  respective  counties 
from  any  claim  for  state  or  county  taxes  up  to,  and  including  1876,  except  in 
cases  where  lands  have  been  sold  for  taxes  since  1871,  and  bid  off  to  the  state. 

Abt.  4777a,  §  5.  Unrendered  land  ascertained,  how.  At  the  expira- 
tion of  one  year  from  the  date  of  receipt  of  the  records  in  the  countv  from 
the  office  of  the  comptroller,  it  shall  be  the  duty  of  the  commissioners^  court, 
county  surveyor  and  county  assessor  to  make  a  complete  compilation  of  the 
credits  allowed  on  each  and  every  CTant  in  the  county ;  showing  the  original 
grants  in  alphabetical  order,  and  the  names  of  the  parties  entitled  to  credits 
of  renditions  on  the  grants  respectively,  and  the  number  of  acres  belonging 
to  the  credit  of  each  party ;  the  compilation  shall  also  show  the  balance  of 
acres  on  each  grant  for  each  of  the  years  separately  on  which  it  appears  that 
taxes  are  due,  and  the  value  of  such  unrendered  lands.  Ko  lands  shall  be 
liable  for  taxation  under  this  act  until  the  next  year  succeeding  the  year  in 
which  patent  was  issued. 

Am.  4777a,  §  6.  Assessment  of  unrendered  land.  The  compilation 
required  in  the  foregoing  section  shall  be  delivered  to  the  assessor  of  taxes, 
who  will  make  out  a  roll  showing  the  names  of  the  original  grantees  of  tracts 
which  are  unrendered,  the  numter  of  acres  unrendered  for  each  of  the  years 
from  1871  to  1876,  and  the  taxes  thereon,  state  and  county;  said  taxes  to  be 
c^culated  at  the  rates  of  state  and  county  taxation  for  the  years  named ;  said 
roll  shall  be  in  duplicate,  one  copy  of  which  shall  be  delivered  to  the  collector 
of  taxes  and  the  other  forwarded  to  the  office  of  the  comptroller  of  public 
accounts. 

Abt.  4777a,  §  7.  Commissions  of  assessors.  The  assessors  shall  be  al- 
lowed five  per  cent,  on  all  taxes  assessed  for  state  and  three  per  cent,  on  all 
county  taxes  assessed  on  the  rolls  of  unrendered  lands. 

Abi.  4777a,  §  8.  Advertisement  of  sale.  Upon  the  receipt  of  the  un- 
rendered rolls  by  the  collector  of  taxes  of  a  county,  he  shall  immediately  ad- 
vertise by  notice  in  six  public  places  in  the  county  that  he  has  said  rolls  in  his 
hands  for  collection  of  the  taxes,  and  that  at  the  expiration  of  three  months 
from  the  date  of  the  notice,  he  will  on  the  first  Tuesdajr  following  proceed  to 
sell  at  public  outcry  the  several  tracts  or  parcels  on  which  taxes  appear  due, 
for  the  taxes  of  each  and  every  year  for  which  they  may  appear  as  due. 

Abt.  4777a,  §  9.  Sales  of  lands,  how  made.  At  the  time  designated  in 
the  notice  of  the  collector  of  taxes  he  will  proceed  to  sell  at  public  outcry  all 
lands  on  which  taxes  appear  as  due  on  the  roils  of  unrendered  lands  under 
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the  same  rules  as  are  prescribed  by  general  law  for  sales  of  lands  for  current 
taxes;  and  in  making  said  sales  he  shall  be  governed  by  instructions  from  the 
comptroller  of  public  accounts  as  to  the  manner  of  aggregating  taxes  of  sev- 
eral years  when  taxes  are  due  for  more  than  one  year  on  a  grant,  and  for 
making  returns  of  sale  and  settlement  therefor. 

Abt.  4777a,  §  10.  Ck>mmi88ioiis  of  coUeotora.  The  collector  of  taxes 
shall  be  entitled  to  retain  five  per  cent,  of  all  state  taxes  collected  under  this 
act,  and  three  per  cent,  of  all  county  taxes  so  collected. 

Asrc.  4777a,  §  11.  Deed  where  part  of  a  tract  is  sold.  It  shall  be  re- 
quired of  the  collector  in  making  deeds  of  lands  sold  to  individuals  under  this 
act  to  set  forth  in  said  deeds  the  names  of  parties  whose  interests  are  excluded, 
where  he  sells  the  residue  of  a  tract  that  mav  be  partly  rendered,  and  convey 
to  said  purchaser  all  the  residue  of  a  tract  that  may  be  bought  at  a  tax  sale 
after  deducting  the  interest  of  parties  who  appear  as  rendering  the  lands. 

Abt.  4777a,  §  12.  Redemption  of  lands  sold  for  taxes.  Lands  sold 
to  the  state  under  this  act  can  be  redeemed  by  the  owners  by  payment  of 
doable  of  the  state  and  county  taxes  assessed  thereon  to  the  collector  of  taxes 
of  the  county  in  which  the  land  is  situated,  under  such  rules  as  may  be  pre- 
scribed by  the  comptroller  of  public  accounts,  within  two  years  from  the  date 
of  sale. 

Asrc.  4777a,  §  13.  Proceedings  when  purchaser  cannot  be  found. 
Where  the  owner  of  land  sold  to  an  individual  purchaser  for  taxes  makes  affi- 
davit and  files  the  same  with  the  comptroller  of  public  accounts,  that  he  has 
used  diligence  to  find  the  purchaser  of  the  same  for  the  purpose  of  redemption, 
and  that  said  purchaser  cannot  be  found,  or  is  a  non-resident  of  the  county  in 
which  the  land  is  situated,  or  is  a  non-resident  of  the  state,  such  owner  may 
deposit  the  amount  necessary  to  redeem  the  land  in  the  state  treasury  to  the 
credit  of  the  purchaser,  and  the  comptroller  shall  thereupon  issue  a  certificate 
of  redemption  to  said  purchaser  canceling  the  deed  to  said  purchaser;  which 
certificate  shall  be  admissible  of  record  in  the  county  in  which  the  land  is  situ- 
ated when  signed  and  sealed  by  the  comptroller  with  the  seal  of  his  office, 
said  payment  and  deposit  to  be  made  within  two  years  from  the  date  of  the 
sale. 

Abt.  4777a,  §  14.  Dues,  taxes,  etc.,  discharged  how.  Prior  to  date 
of  any  sale  under  the  provisions  of  this  act,  where  lands  appear  as  unrendered 
from  1871  to  1876,  or  for  any  of  said  years,  if  the  owner  of  said  land  will  pay 
all  taxes  assessed  from  and  inclusive  of  the  year  1873  to  and  inclusive  of  1876, 
said  payment  shall  be  held  as  an  extinguishment  of  all  claims  of  the  state  or 
county  for  all  taxes  prior  to  1873;  and  when  said  lands,  or  any  part  thereof, 
has  been  sold  for  taxes  prior  to  1871,  and  bid  otf  to  the  state,  said  payment  of 
taxes  from  and  inclusive  of  taxes  of  1873,  shall  be  valid  as  an  extinguishment 
of  ail  prior  dues,  or  taxes,  or  costs,  or  penalties  of  eYery  description,  and  said 
sale  shall  be  held  as  canceled. 

Abt.  4777a,  §  16.  Back  taxes,  remitted  when.  Where  it  appears  that 
a  tract  or  parcel  of  land  has  been  assessed  from  and  inclusive  of  the  year 
1873  to  and  inclusive  of  1876,  the  commissioners'  court  shall  make  no  account 
of  taxes  against  said  tract  for  years  prior  to  1873,  but  the  back  taxes  and  pen- 
alties of  every  description  will  be  held  as  satisfied  and  extinguished,  and  any 
sale  to  the  state,  made  prior  to  1871,  of  said  tract,  will  be  canceled  and  held 
for  naught. 

Art.  4777a,  §  16.  Unrendered  balances,  disregarded  when.  In 
making  up  the  rolls  of  balances  of  unrendered  property,  the  commissioners' 
courts  are  fully  empowered  and  authorized,  in  cases  where  there  is  only  a 
small  portion  of  a  grant  appearing  as  unrendered  for  any  year  from  1871  to 
1876,  to  strike  out  said  balance  and  make  no  account  of  taxes  against  said  un- 
rendered portion  of  such  grant;  said  court,  in  its  discretion,  being  empowered 
to  judge  of  the  individual  case  and  to  determine  as  to  whetiier  the  interests 
of  ttie  state  or  county  will  be  prejudiced  by  striking  out  unrendered  balance. 
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Art.  4777a,  §  17.  Taxes  assessed  from  year  succeeding  date  of 
patent.  In  making  up  the  unrendered  list  of  lands,  no  taxes  will  be  held  as 
doe  on  tracts  or  parts  of  tracts  until  the  year  next  succeeding  the  year  in 
which  the  patent  was  issued,  as  shown  by  the  printed  copy  of  abstract  of  titles 
and  patented  lands  issued  from  the  general  land  office. 

Akt.  4777a,  §  18.  Repealing  clause.  That  "  An  act  to  enforce  the  coV 
lection  of  delinquent  taxes  on  lands  assessed  since  January,  1870/'  approved 
August  18, 1876,  be  and  the  same  is  hereby  repealed. 

Abt.  4777^,  §  1.  Abstract  of  delinquent  list  of  taxes  to  be  made 
by  comptroller.  The  comptroller  of  public  accounts  be  and  he  is  hereby 
required  to  prepare  and  forward  to  the  county  commissioners'  court  of  the 
several  counties  of  this  state,  a  full  and  complete  abstract  of  the  yearly  delin- 
C|uent  list  of  taxes  upon  lands  in  their  respective  counties,  assessed  since  the 
first  day  of  January,  1870,  showing  upon  what  lands  such  taxes  are  due,  the 
year  the  same  were  assessed,  the  amount  due  the  state  for  each  vear  and 
the  amount  due  the  county  for  each  year;  and  be  shall  describe  each  tract  in 
the  same  manner  as  it  is  described  on  the  tax  rolls  by  the  party  assessing  the 
same,  and  shall  also  state  by  and  for  whom  rendered,  and  shall  certify  offi- 
cially to  the  facts  set  forth  in  said  list.    [Act  July  4,  1879;  16  Leg.  S.  S.  p.  12.] 

Abt.  4777J,  §  2.  List  revised  and  corrected  by  county  commis- 
sioners'  court.  Upon  receipt  of  said  list,  the  county  commissioners'  court 
shall  carefully  examine  the  same,  and  see  that  the  taxes,  both  general  and 
special,  due  said  county,  are  accurately  stated  and  correct  any  inaccuracies  or 
omissions  that  maj  have  been  made  therein,  and  shall  attach  to  the  same  a 
certificate  that  it  is  correct  so  far  as  it  relates  to  the  county  taxes,  and  shall 
thereupon  deliver  the  same  to  the.  collector  of  taxes  for  such  county,  who 
shall  at  once  post  a  copy  of  said  delinquent  list  at  the  court  house  door  and 
at  least  two  other  public  places  in  the  county,  in  dififerent  justices'  precincts, 
requiring  the  owners  of  said  land  to  come  forward  and  pay  said  taxes. 

Abt.  4777^,  §  3.  Where  lands  situated  in  <me  county  are  rendered 
in  another.  All  lands  and  town  lots  rendered  in  one  county  and  situated  in 
another  county,  shall  be  made  out  by  the  comptroller  on  a  separate  list  and 
"forwarded  to  the  commissioners'  court  of  the  county  where  such  lands  are 
situated;  and  if  any  of  such  lands  are  situated  in  any  unorganized  county, 
then  the  comptroller  shall  forward  a  list  of  such  lands  to  the  commissioners' 
court  of  the  county  to  which  sucji  unorganized  county  is  attached  for  judicial 
purposes. 

Abt.  4777J,  §  4.  Property  sold  for  delinquent  taxes,  when.  At  the 
expiration  of  sixty  days  after  posting  said  notices,  if  said  taxes,  or  any  part 
of  them,  are  unpaid,  or  satisfactory  evidence  furnished  the  collector  of  taxes 
that  the  taxes  have  been  paid,  the  collector  of  taxes  shall,  by  virtue  of  his  roll, 
seize,  levy  upon  and  sell  so  much  property  belonging  to  the  person,  firm,  com- 
pany or  corporation,  whether  residents  or  non-residents,  against'  whom  the 
taxes  were  assessed  and  due  and  unpaid  as  may  be  sufficient  to  pay  his,  her  or 
their  taxes  and  penalties  due,  together  vy  ith  all  costs  accruing  thereon ;  provided^ 
however^  that  it*  such  person,  firm,  company  or  corporation,  his,  her  or  their 
agent  or  attorney,  shall  point  out  to  the  collector  of  taxes  sufficient  property 
belonging  to  the  party  assessed,  in  said  county,  to  pay  said  taxes  before  the 
expiration  of  the  sixty  days,  as  above  provided,  then  the  collector  of  taxes 
shall  levy  upon  and  sell  the  property  so  pointed  out;  and  in  case  the  property 
seized  and  levied  upon  is  personal  property,  the  collector  shall  proceea  to  take 
into  his  possession  so  much  thereof  as  will  pay  the  taxes  assessed  and  due, 
together  with  all  penalties  due  and  costs  accruing  thereon. 

Art.  4777f>,  §  5.  Sale  advertise*  and  made,  when  and  how.  Every 
collector  of  taxes,  for  personal  property,  shall  give  notice  of  the  time  and 
place  of  the  sale  of  the  property  so  levied  on,  at  least  ten  days  previous  to 
tne  day  of  sale,  by  advertisement  in  writmg,  to  be  posted  up,  one  at  the  court 
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house  door  of  his  county,  and  one  in  two  other  public  places  in  the  county; 
and  such  sale  shall  take  place  at  the  court  house  aoor  of  the  county  in  which 
the  property  is  situated,  oy  public  auction;  and  if  the  property  so  levied  upon 
proves  to  be  insufficient  to  satisfy  the  taxes  and  penalties  due  and  costs  accru- 
ing thereon,  the  collector  shall  seize  and  levy  upon  and  sell  so  much  other 
taxable  property  belonging  to  the  person,  firm,  company  or  corporation,  as 
will  be  sufficient  to  satisfy  such  tax,  penalties  and  costs,  in  the  manner  pre- 
scribed in  the  preceding  part  of  this  section;  provided^  should  the  property 
sold  brin^  more  than  the  taxes,  penalties  and  costs,  the  remainder  shall  be 
paid  to  the  owner  by  the  collector,  or  deposited  by  him  in  the  county  treas- 
urer's office,  subject  to  the  order  of  the  party  or  parties  owning  said  property. 

Abt.  47775,  §  6.  Land,  etc.,  sold  for  delinquent  taxes,  when  and 
how.  If  the  taxes  upon  any  land  or  town  lots  in  this  state  are  not  paid  be> 
fore  the  expiration  of  the  sixty  days  provided  for  in  section  four  of  this  act, 
the  collector  of  taxes  shall  seize,  levy  upon  and  sell  such  land  or  town  lots, 
whether  belonging  to  residents  or  non-residents,  for  the  payment  of  all  taxes 
and  penalties  due  thereon,  together  with  all  costs  which  have  or  may  accrue 
thereon ;  and  he  shall  advertise  the  same  for  sale  in  some  newspaper  pub- 
lished in  the  county  for  three  successive  weeks,  if  there  be  one,  and  if  tnere 
be  no  newspaper  in  the  county,  then  by  posting  said  advertisement  for  thirty 
days  at  the  court  house  door  and  three  other  public  places  in  the  county 
where  the  land  or  lots  are  situated,  giving  in  said  advertisement  such  descrip- 
tion as  is  given  to  the  same  on  the  certihed  statements  furnished  him  by  the 
commissioners'  court,  as  furnished  the  court  by  the  comptroller  of  pubUo 
accounts;  giving  the  name  of  the  owner,  if  known,  and  if  unknown,  say  "  un- 
known," together  with  time,  place  and  terms  of  said  sale;  said  sale  to  be  for 
cash,  to  the  highest  bidder  at  public  outcry,  at  the  court  house  door;  which 
sales  shall  be  oetween  legal  hours,  on  the  first  Tuesday  of  the  month ;  pro- 
vided^ if  the  sale  of  all  the  lands  and  town  lots  advertised  is  not  made  in  one 
day,  the  sale  shall  be  continued  from  day  to  day.  The  collector  of  taxes 
shall  make  proclamation  at  the  close  of  each  day  of  the  continuance  of  the 
sale  the  following  day,  and  as  far  as  practicable  all  the  lands  and  town  loU 
seized  shall  be  advertised  in  one  notice;  provided^  that  the  owner  of  such  lands,^ 
or  his  agent,  shall  upon  the  payment  of  all  delinquent  taxes  due  upon  said* 
lands  since  Januarv  1,  A.  D.  1873,  prior  to  the  day  upon  which  said  land  is 
advertised  to  be  sold,  he  shall  receive  a  full  and  complete  acquittance  from  all 
delinquent  taxes  due  upon  such  land. 

Abt.  47775,  §  7.  Real  estate  sold,  how.  The  collector  of  taxes,  in  mak- 
ing sales  for  taxes  due  upon  real  estate,  shall  sell  at  auction  at  the  time  and 
place  appointed  so  much  of  said  real  estate  as  may  be  necessary  to  pay  the 
taxes  ana  penalties  due,  and  all  costs  accruing  thereon ;  and  shall  offer  said 
real  estate  to  the  bidder  who  will  pay  the  taxes  and  penalties  due  and  costs  of 
sale  and  execution  of  deed  for  the  least  amount  of  said  real  estate,  which  bidder 
shall  be  considered  the  highest  bidder.  Should  a  less  amount  of  said  real 
estate  than  the  whole  tract  or  parcel  of  said  real  estate  levied  upon  be  sold  for 
the  taxes  and  penalties  due  and  all  costs  of  sale  and  execution  of  deed,  the  col- 
lector shall,  in  making  his  deed  to  the  purchaser,  begin  at  some  corner  of  said 
tract  or  parcel  of  land  or  town  lot,  and  designate  the  same  in  a  square  as  near 
as  practicable. 

Abt.  47775,  §  8.  Deed  for  raid  estate,  how  made,  etc.  The  collector 
of  taxes  shall  execute  and  deliver  to  the  purchaser,  upon  the  payment  of  the 
amount  for  which  the  estate  was  sold,  ana  costs  and  penalties,  a  deed  for  the 
real  estate  sold ;  which  deed  shall  vest  a  good  and  absolute  fee  in  said  lands 
or  lots  to  the  purchaser,  if  not  redeemed  m  two  years  as  herein  provided  for; 
which  deed  shall  state  the  cause  of  sale,|the  amount  sold,  the  price  for  which 
the  real  estate  was  sold,  the  name  of  the  person,  firm,  company  or  corporation 
against  whom  the  taxes  were  assessed  provided  the  name  is  known,  and  if  un- 
known say  ''unknown; "  and  when  real  estate  has  been  sold,  he  shall  convey, 
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snbjeot  to  the  right  of  redemption  provided  for  in  the  following  section,  all 
the  right  and  interest  which  tne  former  owner  had  therein  at  the  time  when 
the  assessment  was  made,  or  when  the  sale  was  made. 

Abt.  4777J,  §  9.  Redemption  of  lands  sold.  The  owner  of  real  estate 
sold  for  the  payment  of  taxes,  or  his  heirs  or  assigns,  or  legal  representative, 
may,  within  two  years  from  the  date  of  sale,  redeem  the  estate  sold  by  paying 
or  tendering  to  the  purchaser,  his  heirs  or  legal  representative,  double  the 
amount  of  money  paid  for  the  land  or  lots  together  with  all  the  subsequent 
taxes  that  the  purchaser  has  paid  on  the  same  from  the  day  of  purchase  to  the 
day  of  redemption.  The  collector  of  taxes  shall  give  in  said  deed  such  de- 
scription of  tne  real  estate  as  is  given  on  the  certified  roll  or  list  as  shall  be 
furnished  him  as  is  required  by  the  provisions  of  this  act,  and  such  other  de- 
scriptions as  may  be  necessary  to  the  better  identification  of  the  same. 

Art.  4777J,  §  10.  Law  applies  to  towns  and  cities.  The  provisions  of 
this  act  in  reference  to  the  seizure  and  sale  of  real  and  personal  property  for 
taxes,  penalties  and  costs  due  thereon,  shall  apply  as  well  to  collectors  of  taxes 
for  towns  and  cities  as  for  collectors  of  taxes  for  counties,  and  they  shall  be 
g[Ovemed  in  selling  real  and  personal  property  by  the  same  rules  and  regula- 
tions in  all  respects  as  to  time,  place,  manner  and  terms,  and  making  deeds  as 
are  provided  for  collectors  of  taxes  for  counties. 

Abt.  4777J,  S  11.  Real  estate  bid  in  for  city  or  town,  when.  Should 
the  collector  of  taxes  for  any  citv  or  town  fail  to  make,  sale  of  any  real  estate 
for  want  of  a  purchaser,  he  shall  bid  the  same  oflf  to  the  city  or  town  for  the 
taxes  and  penalties  and  costs  thereon,  and  make  due  return  thereof  to  the  city 
council  or  hoard  of  mayor  and  aldermen,  and  said  collector  shall,  on  final  set- 
tlement of  his  accounts  with  the  municipal  authorities  of  such  city  or  town, 
be  entitled  to  a  credit  for  the  amount  of  taxes  due  the  city  or  town,  for  the 
amount  for  which  the  land  or  lots  were  bid  off  to  the  city  or  town ;  provided^ 
that  the  rolls  of  delinquent  tax  pavers  in  any  city  or  town,  when  duly  certified 
to  by  the  recorder  or  clerk  of  said  city  or  town,  and  placed  in  the  hands  of 
said  tax  collectors,  shall  be  authority  to  said  tax  collectors  to  seize  and  sell  the 
property,  as  provided  in  this  act. 

Abt.  4777&,  §  12.  Beal  estate  bid  in  for  state,  when.  Should  the  col- 
lector of  taxes  fail  to  make  sale  of  any  real  estate  for  want  of  a  purchaser,  he 
shall  bid  the  same  off  to  the  state  for  the  taxes  and  penalties  due,  and  all  costs 
accruing  thereon,  and  make  due  return  thereof,  under  such  forms  and  direc- 
tions as  the  comptroller  *  may  furnish  and  direct,  and  he  shall,  on  final  settle- 
ment of  his  accounts  with  the  commissioners'  court  and  the  comptroller  of 
public  accounts,  be  entitled  to  a  credit  for  the  amount  of  taxes  due  the  state 
and  county  respectively,  for  which  the  land  or  lots  were  bid  off  to  the  state. 

Abt.  4777&,  §  13.  Lists  of  real  estate  sold,  how  made,  etc.  The  col- 
lector of  taxes  shall  make  duplicate  lists  of  all  real  estate  sold  for  taxes,  and 
lile  one  copy  in  the  county  clerk's  office  for  record  and  forward  a  certified 
copy  to  the  comptroller  of  public  accounts. 

Abt.  4777&,  §  14.  Redemption  of  land,  etc.,  sold  to  state,  city  or 
town.  All  lands  and  town  lots  sold  to  the  state,  or  to  a  city  or  town,  shall 
be  subject  to  redemption  in  the  manner  and  under  the  same  regulations  as 
land  sold  to  individuals,  and  in  case  of  collection  of  taxes  for  cities  or  towns, 
said  collectors  shall  make  duplicate  lists  of  all  real  estate  sold  by  them  for 
taxes,  and  file  one  copy  thereof  with  the  clerk  or  recorder  of  said  cities  or 
towns. 

Abt.  47776,  §  15.  Back  taxes  assessed  how,  for  pajonent.  When 
lands  upon  which  there  are  back  taxes  due,  were  assessed  at  the  comptroller's 
oflice  upon  the  basis  for  value  of  an  average  of  the  value  of  all  lands  in  the 
county,  it  shall  be  lawful  for  the  party  paying  such  back  taxes,  to  pay  at  the 
rate  of  the  assessed  value  lor  the  year  1876. 

Abt.  47776,  ^  lt>.  Limitation  not  a  defense  against  payment  ot 
taxes,    ^o  delinquent  tax  payer  shall  iiave  the  right  to  plead  in  arny  oourt  or 
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in  any  manner  rely  upon  any  statute  of  limitation  by  way  of  defense  against 
the  payment  of  any  taxes  due  from  him  or  her,  either  to  the  state  or  any  county, 
city  or  town. 

Art.  4777&,  §  17.  Proceedings  where  delinquent  has  no  proper^ 
in  the  county.  That  whenever  it  shall  appear  to  the  collector  of  taxes  in 
any  county  in  this  state,  that  any  pnerson  wno  is  a  delinquent  in  the  payment 
of  nis  or  her  taxes,  has  no  property  in  his  county  out  of  which  said  amount  of 
taxes  can  be  collected,  it  shall  be  the  duty  of  such  collector  to  miake  out  from 
the  assessment  list  a  true  and  complete  list  or  schedule  of  the  taxes  due  by  said 
delinquent,  which  shall  be  certified  to  under  the  official  seal  and  signature  of 
said  collector,  and  to  forward  the  same  to  the  collector  of  taxes  of  any  county 
or  counties  where  he  shall  have  reason  to  believe  said  delinquent  has  property 
of  any  description,  and  if  said  property  is  in  any  of  the  unorganized  counties 
of  this  state,  then  to  the  collector  of  the  county  to  which  said  unor^nized 
county  is  attached  for  ludicial  purposes,  and  when  received  by  said  collector, 
he  shall  at  once  proceed  to  the  collection  of  said  tax  by  seizure  and  sale  in  the 
same  manner  as  if  said  taxes  were  originally  assessed  and  due  in  his  said  county, 
and  shall  report  to  the  collector  from  whom  said  list  was  received  the  taxes  so 
collected  by  him. 

Ai^.  4777&,  §  18.  On  removal  of  personal  property  taxes  become 
due.  Whenever  the  assessment  list  of  the  assessor  is  approved  by  the  com- 
missioners' court,  if  any  person  who  has  listed  any  personal  property  for  tax- 
ation shall  be  about  to  remove  said  property  from  the  county,  the  taxes  so 
assessed  shall  in  such  case  become  due  and  the  collector  of  taxes  shall  be  re- 
quired to  proceed  at  once  to  the  collection  of  said  tax  in  the  same  manner  as 
other  taxes  when  due. 

Abt.  4777c.  Lands  rendered  and  assessedfor  years  1871  to  1876, 
how.  The  owner  or  agent  of  any  land  which  has  not  been  assessed  for  any 
year  or  years  from  A.  C  1871  to  1876,  inclusive,  may  furnish  the  assessor  of 
the  county  in  which  the  land  is  situated,  a  list  of  such  land  with  an  aflSdavit 
of  its  cash  value  for  the  years  for  which  the  rendition  is  made,  and  the  asses- 
sor, if  satisfied  with  the  valuation,  shall  assess  the  state,  county  and  special 
taxes  against  the  same,  at  the  same  rate  assessed  by  the  county  court  of 
the  county  in  which  the  land  is  situated,  upon  other  lands  which  were  rendered 
and  assessed  for  the  year  or  years  such  taxes  may  be  due  and  the  comptroller 
of  public  accounts,  or  the  county  collector,  is  hereby  authorized  to  receive  the 
taxes  due  thereon  and  receipt  for  the  same,  and  such  receipt  shall  be  a  receipt 
in  full  for  all  tax  due  prior  to  1876.     [Act  Feb.  4,  1884;  18  Leg.  S.  S.  p.  35.] 

Abt.  4777(/,  §  1.  Ck>llection  of  back  taxes  in  newly  organized  connty. 
Where  any  county  now,  or  hereafter  created  out  of  a  part  of  any  one  or  more 
organized  counties,  or  when  any  unorganized  county  may  be  organized  by  the 
election  and  qualification  of  its  officers,  it  shall  be  the  auty  of  the  person  in 
charge  of  the  assessor's  roll  in  the  county  or  counties  from  which  such  new 
county,  OP  any  part  of  it  has  been  taken,  or  to  which  such  unorganized  county 
has  been  attached  for  judicial  purposes,  to  allow  such  person  as  the  commis- 
sioners' court  of  the  newly  organized  county  may  appoint  for  that  purpose, 
access  to  the  rolls  for  the  purpose  of  making  the  transcripts  hereinafter  pro- 
vided for.     [Act  March  31,  1885;  19  Leg.  p.  107.] 

Abt.  4777(i,  §  2.  Transcripts  of  unpaid  assessments,  how  made. 
It  shall  be  the  duty  of  the  person,  so  appointed,  to  make  from  such  assessor's 
rolls  two  transcripts  of  the  unpaid  assessments,  both  on  person  and  property, 
in  that  portion  of  the  county  mcluded  within  the  limits  of  the  new  county,  or, 
as  the  case  may  bo,  in  the  limits  of  the  former  unorganized  county. 

Mt.  4777rf,  §  3.  Transcripts  verified  how,  etc.  The  collector  of  the 
county  from  which  such  territory  has  been  taken,  or  to  which  such  unorgan- 
ized county  has  been  attached,  siiali  examine  and  verify  the  transcripts  herein 
provided   for,  and  attest  their  correctness  over  his  official  signature.     For 
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suL-h  service  he  shall  receive  twenty  dollars  from  the  county,  for  which 
the  transcript  has  been  made,  to  be  paid  on  the  order  of  its  commissioners' 
court.  lie  shall,  also,  have  the  commissioners'  court  of  his  county  to  approve 
the  transcript  rolls,  and  shall  deliver  one  of  them  to  the  collector  of  the  new 
county;  the  other  he  shall  forward  to  the  comptroller,  and,  when  received  by 
the  comptroller,  it  shall  authorize  him  to  give  the  proper  credit  to  the  col- 
lecior  or  the  old  county,  and  to  charge  the  same  to  the  collector  of  the  new 
county. 

Art.  4777^,  §  4.  Authority  and  fees  of  collector  of  new  county. 
The  collector  of  such  new  county  shall  receive  the  same  compensation,  and 
shall  have  the  same  authority  to  collect  and  enforce  the  collection  of  the  taxes 
found  to  be  due  by  such  transcripts  as  is  enjoyed  by  the  collectors  of  the  other 
counties  in  this  state. 

Art.  4777d?,  §  5.  Payment  for  transcripts.  The  person  selected  by 
the  commissioners'  court  of  the  new  county  to  make  such  transcripts  shall  re- 
ceive for  his  services  such  compensation  as  he  may  agree  on  with  such  com- 
missioners' court. 


CH.  5a.—  OF  THE  SALE  OF  EEAL  ESTATE  BID  OFF  TO  THE  STATE 

Br  TAX  COLLECTOES. 


Art. 

4777e,  g  1.  List  of  lands  sold  to  the  state  for 
taxes  made  by  comptroUer. 

g  2.  Sale  of  land,  when  and  how  made. 

g  a  Advertisement  of  sale;  redemption 
by  owner. 

§  4.  Land  offered  and  sold,  how. 

g  5.  Sale   may    be  continued    or  ad- 
journed. 

§  6.  Deed  executed,  when  and  how. 

g  7.  Same. 


Art. 

4777e,  g  8.  Effect    of    deed,    redemption   l^ 
former  owner. 
g  9.  Report  of  sales, 
g  10.  Proceeds  of  sale  paid  to  proper 

office, 
g  11.  Collections,  applied  how. 
^12.  Ck)sts  deducted  by  coUector. 
g  18.  Unsold   land  reported   to    comp- 
troUer. 


Art.  4777<?,  §  1.  List  of  lands  sold  to  the  state  for  taxes  made  by 
comptroller.  It  shall  be  the  duty  of  the  comptroller  of  public  accounts,  on 
or  before  the  first  day  of  each  year,  to  make  out  and  forward  to  the  collector 
of  taxes  in  each  county  of  the  state,  a  full  and  complete  list  of  all  real  estate 
situated  in  said  county  that  has  been  previously,  at  tax  sales,  bid  off  to  the  state 
for  taxes  assessed  m  the  county  where  the  land  is  situated,  since  the  thirty-first 
day  of  December,  1876,  the  owners  of  which  have  failed  to  redeem  the  same 
within  two  years  from  the  date  of  said  sale,  by  payment  or  tender  of  payment 
to  the  proper  officer  of  double  the  amount  of  taxes  and  costs  for  which  said 
real  estate  was  bid  off  to  the  stated  together  with  aU  subsequent  taxes  that 
lia  ve  become  due  on  the  same  from  the  date  of  sale  to  the  last  date  on  which  the 
same  could  have  been  redeemed.     [Act  April  7,  July  24,  1879;  16  Leg.  p.  79.] 

AsT.  4777<?,  §  2.  Sale  of  land,  when  and  how  made.  It  shall  be  the 
duty  of  each  collector  of  taxes,  within  ninety  days  after  receipt  of  said  list,  to 
call  to  his  aid  the  county  surveyor  of  his  county,  and,  as  near  as  may  be, 
ascertain  if  any  lands  contained  in  said  list  do  not,  in  fact,  exist  in  said  county, 
or  are  embraced  in  other  surveys  conflicting  therewith,  and  upon  which  the 
taxes  have  been  paid,  and  after  deducting  the  same  from  said  list,  he  shall  pro- 
ceed to  sell  each  tract  of  land  therein  described,  whether  belonging  to  residents 
or  non-residents,  for  the  payment  of  such  sums  of  money  as  may  be  designated 
on  said  list  as  due  thereon,  together  with  all  costs  that  may  accrue  in  adver- 
tising and  selling  the  same  as  herein  provided.  [Act  April  7,  July  24,  1879; 
10  Leg.  p.  79.] 

Art.  4777(5,  §  3.  Advertisement  of  sale ;  redemption  by  owner* 
The  collector  of  taxes  shall,  prior  to  the  sale  of  anv  real  estate  that  has  been 
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previously  bid  off  to  the  state  at  tax  sales,  the  owners  of  which  have  failed  to 
redeem  the  same,  advertise  the  real  estate  to  be  sold  in  some  newspaper  pab- 
lished  in  the  county  for  six  successive  weeks,  if  there  be  such  newspaper  pub- 
lished therein,  otherwise  he  shall  post  advertisements  of  said  sale  at  the 
court-house  door  and  at  one  public  place  in  each  justice's  precinct  of  his 
county,  for  at  least  six  weeks,  giving  in  said  advertisement,  whether  published 
or  posted  such  description  of  the  lands  to  be  sold  as  shall  be  given  on,  the 
comptroller's  list  and  stating  the  time,  place  and  terms  of  sale,  which  shall  be 
between  legal  hours,  on  the  first  Tuesday  of  some  specified  month  at  the 
court-house  door  at  public  out-cry,  to  the  highest  bidder  for  cash ;  provided ^ 
that  no  real  estate  shall,  in  any  case  be  sold  for  less  than  the  amount  desig- 
nated by  the  comptroller  as  due  thereon,  together  with  all  costs  of  advertise- 
ments and  sale;  ajid  provided  furtlier^  that  no  sales  shall  be  made  under  the 
provisions  of  this  act,  until  six  months  after  the  same  goes  into  effect ;  and 
provided  further^  that  the  former  owner  of  any  such  real  estate  his  heirs  or 
assigns  may  redeem  the  same  at  any  time  prior  to  the  sale  thereof,  by  the 
payment  to  the  collector  of  the  county  in  wnich  such  real  estate  is  situated, 
or  to  the  comptroller  if  in  an  unor^nized  county,  of  the  amount  designated 
bv  the  comptroller  as  due  thereon  with  costs  of  advertisement;  and  provided 
further^  that  if  it  shall  at  any  time  appear  to  the  satisfaction  of  the  com|> 
troUer  that  any  land  has  been  sold  to  the  state  for  taxes  which  have  been  paid, 
or  that  the  sale  has  not  been  made  in  accordance  with  the  law  authorizing  tbe 
sale  of  land  for  taxes  he  shall,  upon  payment  of  the  amount  that  may  be  due 
thereon,  cancel  such  sale,  and  in  all  cases  he  shall  deliver  to  the  owner  of  the 
land,  or  his  agent,  a  certificate  under  seal  of  his  department,  setting  forth  the 
fact  that  such  land  has  been  redeemed,  or  that  such  sale  has  been  canceled, 
which  certificate  shall  release  the  interest  of  the  state  and  the  same  may  be 
recorded  in  the  proper  county  as  other  conveyances  of  real  estate  are  reconled. 
[Amendment  Feb.  5,  1884;  18  Leg,  S.  S.  p.  31.] 

(1)  The  repealed  article  reads  as  foUows : 

^  8.  The  ooUector  of  taxes  shall,  prior  to  the  sale  of  any  real  estate  herein  provided  for,  ad- 
vertise the  real  estate  described  in  said  list  as  for  sale,  in  some  newspaper  published  in  the 
county,  for  three  successive  weeks,  if  there  be  such  a  newspaper ;  otherwise  he  shall  po^t 
advertisements  of  said  sale  at  the  court-house  door,  and  at  one  public  place  in  each  justice's 
precinct  of  his  county  for  at  least  twenty  days,  giving  in  said  advertisement,  whether  pub- 
nshed  or  posted,  such  description  of  the  lands  to  be  sold  as  shall  be  given  on  the  comptroller's 
list,  and  stating  time,  place  and  terms  of  sale,  which  shall  be  between  legal  hours,  on  the  first 
Tuesday  of  some  specified  month  at  the  court-house  door,  at  public  outcrv,  to  the  highest 
bidder  for  cash ;  provided,  that  no  real  estate  shall,  in  any  case,  be  sold  for  less  than  the 
amount  designated  by  the  comptroller  as  due  thereon,  together  with  aU  costs  of  advertisemeot 
and  sale.    [Act  April  7,  July  24,  1879;  16  Leg.  p.  79.] 

Abt.  4777^,  §  4.  Land  offered  and  sold,  how.  At  the  time  and  place 
appointed  for  said  sale  the  collector  of  taxes  shall  offer  for  sale  each  separate 
parcel  of  the  real  estate  advertised,  and  shall  sell  the  same  to  the  bidder  who 
will  offer  the  largest  f^mount  of  money  therefor.  [Act  April  7,  July  24,  1871*; 
16  Leg.  p.  79.] 

Akt.  4777^,  §  5.  Sale  may  be  continued  or  adjourned.  If  the  sale  of 
the  real  estate  advertised  as  provided  herein  shall  not  be  completed  on  the  day 
it  is  commenced  said  sale  may  be  continued  for  ten  successive  days,  from  day 
to  day,  by  announcement  of  the  tax  collector  to  that  effect,  and  the  said  col- 
lector may,  if  there  be  on  any  day  a  less  number  than  three  bidders  present, 
adjourn  said  sale  to  the  lirst  Tuesday  in  the  following  month.  [Act  April  7, 
July  24,  1879;  16  Leg.  p.  79.] 

Abt.  4777^,  §  6.  Deed  executed,  when  and  how.  When  a  sale  has 
been  made  of  any  real  estate  as  herein  provided,  the  collector  of  taxes,  upon 
payment  of  the  amount  bid  for  the  same,  shall  make,  execute  and  deliver  to 
the  purchaser  a  deed  for  such  real  estate,  specifying  in  said  deed  the  cause  and 
date  of  sale,  the  number  of  acres  sold,  if  the  same  can  be  ascertained,  the  name 
of  the  person,  firm,  corporation  or  company  in  whose  name  the  land  was  as- 
sessed, and  all  such  descriptive  information  as  may  be  necessarv  to  identilV 
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the  property  conveyed;  provided^  that  the  purchaser  may,  after  payment,  as 
described  in  this  section,  ask  a  delay  of  sixty  days  within  which  to  have  said 
real  estate  surveyed  by  the  county  surveyor,  said  survey  to  be  made  at  the  ex- 
pense of  the  purchaser,  and,  upon  a  certificate  from  the  collector  directed  to 
the  surveyor  that  the  person  named  in  the  certificate  has  purchased  and  paid 
for  the  same,  not  to  exceed  one  dollar  for  each  survey,  to  be  paid  for  out  of 
the  sale  of  such  survey.     [Act  April  7,  July  24,  1879;  16  Leg.  p.  79.] 

Art.  4777^,  §  7.  Same.  When  a  survey  has  been  made,  as  provided  in  the 
preceding  section,  and  a  copy  of  the  field  notes,  certified  to  as  true  and  correct 
by  the  county  surveyor,  filed  with  the  collector  of  taxes,  the  said  collector 
shall  thereupon  make,  execute  and  deliver  to  the  purchaser  a  deed  to  said  real 
estate,  whicn  deed  shall,  in  addition  to  the  requisite  hereinbefore  named,  con- 
tain the  field  notes  certified  by  the  county  surveyor.  [Act  April  7,  July  24, 
1879;  16  Leg.  p.  79.]    . 

Abt.  4777<?,  §  8.  Effect  of  deed ;  redemption  by  former  owner* 
Deeds  made,  executed  and  delivered  by  collectors  of  taxes  under  the  authority 
of  this  act,  shaU  be  held  to  vest  a  good  and  perfect  title  to  the  real  estate 
therein  described,  in  the  purchaser,  and  maybe  impeached  only  by  frauds ; 
provided^  that  the  former  owner  shall  have  two  years  from  the  date  of  said 
deed  to  redeem  the  same  by  paying  to  the  purchaser  double  the  amount  paid 
for  said  land  by  the  purchaser  at  such  skle,  together  with  all  subsequent  taxes 
paid  by  the  purchaser,  with  eight  per  centum  interest  on  the  amount  of  such 
subsequent  taxes.    [Act  April  7,  July  24,  1879;  16  Leg.  p.  79.] 

Abt.  4777<!f,  §  9.  Report  of  sales.  Within  thirty  days  after  sales  made 
under  the  provisions  of  this  act,  the  collector  of  taxes  shall  make  a  report  to 
the  commissioners'  court  of  his  county,  and  also  to  the  comptroller  of  public 
accounts,  giving  in  said  reports  such  description  of  the  real  estate  sold  as  is 
given  in  the  comptroller's  list,  and  stating  the  amount  due  the  state,  county 
and  collector  respectively,  and  the  amount  for  which  said  land  was  sold,  and 
the  name  of  the  party  to  whom  each  tract  was  sold.  [Act  April  7,  July  24, 
1879;  16  Leg.  p.  79.] 

Abt.  4777<9,  §  10.  Proceeds  of  sale  paid  to  proper  office.  Collectors 
of  taxes  shall^  within  sixty  days  after  payments  for  real  estate  sold  under  the 
provisions  of  this  act,  after  deducting  from  the  proceeds  of  sale  all  costs  due 
to  them  or  their  predecessors 'in  said  office,  pay  into  the  county  treasury  of 
the  county  in  which  said  real  estate  is  situated  the  amount  of  taxes  shown  by 
the  comptroller's  list  to  be  due  to  said  county,  and  the  balance  of  said  proceeds 
shall  be  paid  by  him  into  the  treasuir  of  the  state  within  the  said  sixty  days, 
in  such  manner  as  may  be  directecf  by  the  comptroller  of  public  accounts. 
[Act  April  7,  July  24,  1879;  16  Leg.  p.  79.] 

Abt.  4777<?,  §  11.  Collections  applied,  how.  Taxes  collected  bv  state 
or  county,  by  sales  made  under  the  provisions  of  this  act,  shall  be  placed  to  the 
credit  of  the  different  funds  for  which  originally  assessed  under  the  direction  re- 
spectively of  the  comptroller  of  public  accounts  and  the  commissioners'  court 
of  the  county  in  which  the  sale  is  made;  the  balance  of  the  proceeds,  after 
satisfying  all  taxes,  penalties  and  costs  accrued,  shall,  under  direction  of  the 
comptrofier,  be  placed  in  the  treasury  of  the  state  as  a  special  tax  sale  fund, 
and  be  subject  to  be  reclaimed  by  the  owner  or  owners  of  the  land  on  proof 
as  required  in  case  of  escheated  estates.  [Amendment  Feb.  6,  May  7,  1884; 
18  Leg.  S.  S.  p.  31.] 

(1)  By  the  original  article,  the  balance  after  deducting  costs  was,  under  the  direction  of  the 
oomptroller,  applied  as  general  revenue. 

§2.  Bepealing  clause.  So  much  of  said  act*  hereby  amended  as  is  in  conflict  with  the 
provisions  of  this  act  be  and  the  same  is  hereby  repealed. 

Aki.  4777^,  §  12.  Ck>sts  deducted  by  collector.  The  collector  of 
taxes  shall  b^  entitled  to  deduct  and  retain  out  of  the  proceeds  of  sale  of  each 
separate  parcel  of  real  estate  sold,  as  hereinbefore  provided:  First  —  Such 
amount  as  may  be  designated  in  the  comptroller's  list  as  cost  due  thereon  to 
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the  collector.  Second  —  If  the  advertisement  of  sale  is  published  in  a  news- 
paper, such  a  proportion  of  the  actual  amount  paid  for  advertising  as  the 
number  of  acres  m  such  separate  parcel  sold  bears  to  the  whole  number  of 
acres  advertised ;  or  if  the  advertisements  are  posted,  the  sum  of  one  dollar. 
Third  —  Two  dollars  for  every  deed  made,  executed  and  delivered  under  the 
provisions  of  this  act.     [Act  April  7,  July  24,^1879;  16  Leg.  p.  79.] 

Aet.  4777«,  §  13.  Unsold  land  reported  to  comptroller.  If,  after 
the  expiration  of  ninety  days  after  the  receipt  by  the  collector  of  taxes  of  the 
comptroller's  list,  any  real  estate  described  in  said  list  shall  remain  unsold  it 
shall  be  the  duty  of  the  said  collector  to  make  separate  reports  of  such  fact 
to  the  commissioners'  court  of  his  county  and  the  comptroller  of  public  ac- 
counts respectively,  and  the  said  parcels  of  real  estate  shall  be  embraced  in  the 
next  list  furnished  by  the  comptroller  of  public  accounts  to  the  collector  of 
taxes.     [Act  April  7,  July  24,  1879;  16  Leg.  p.  79.] 


OH.  6.— OF  MUNICIPAL  TAXES  TO  PAT  SUBSIDIES  JN  AID  OF 
RAILROAD  AND  OTHER  INTERNAL  IMPROVEMENTS. 


Abt. 

4778.  Such  taxes,  how  applied. 

4779.  To  be  ooUeoted  by  dty  offioer. 

4780.  Bond  of  the  offioer. 


Abt. 

4781.  Taxes  may  be  paid  in  what. 

4782.  To  be  nftid  over  every  month. 
4788.  If  insufficient,  additionalleyy  to  oe 


Abt.  4778.  Such  taxes,  how  applied.  All  taxes  levied,  assessed  and 
collected  for  the  purpose  of  payinj^  the  interest  and  principal  of  bonds  hereto- 
fore issued  by  cities  or  towns  to  aid  in  the  construction  of  railroads  and  other 
works  of  internal  improvement,  shall  be  applied  solel v  to  the  objects  for  which 
they  were  levied,  unaer  the  direction  of  the  comptroller,  as  follows:  First,  to 
the  payment  of  assessing  and  collecting  the  same;  second,  to  the  payment  of 
the  annual  interest  of  such  bonds,  and  not  less  than  two  per  cent,  oi  the  prin- 
cipal; and  if  there  be  any  excess  on  hand  after  making  the  above  payments 
for  the  current  year,  it  shall  be  used  in  the  purchase  and  cancellation  of  said 
bonds.    [Act  Aug.  18, 1876;  16  Leg.  p.  174. J 

Asr.  4779.  Ho  be  oolleoted  by  oily  officers.  All  such  taxes  shall  be 
assessed  and  collected  by  the  same  officers  whose  duty  it  is  to  assess  and  col' 
lect  the  other  municipal  taxes,  who  shall  receive  the  same  rates  of  commission 
allowed  for  assessing  and  collecting  the  ad  valorem  tax  of  such  city.  The  same 
remedies  shall  be  used  to  enforce  the  assessment,  collection  and  paying  oyer 
of  such  taxes  as  are  or  may  hereafter  be  provided  by  law  to  enforce  the  assess- 
ment, collection  and  paying  over  of  other  municipal  taxes.  [Act  Aug.  18, 
1876;  16  Leg.  p.  174.] 

Am.  4780.  Bond  of  the  offioer.  The  officer  whose  duty  it  is  to  collect 
the  aforesaid  taxes  shall  give  bond,  with  two  or  more  sufficient  sureties,  to  be 
approved  by  the  mayor  and  board  of  aldermen  of  such  city,  in  a  sum  fifty  per 
cent,  greater  than  the  estimated  annual  amount  of  said  taxes,  which  bond  shall 
be  payable  to  the  state,  and  shall  be  conditioned  for  the  faithful  assessing,  col- 
lecting and  paying  over  of  said  tax  into  the  state  treasury,  as  provided  by  law, 
and  said  collector  shall  be  amenable  and  subject  to  all  laws  enacted  to  seoore 
the  honest  and  faithful  performance  of  the  duties  of  collectors  of  taxes.  [Act 
Aug.  18, 1876;  15  Leg.  p.  174.] 

(1)  The  act  of  April  18,  1879  (16  Leg.  p.  108),  makes  coUectors  liable  for  damages  on  tiieir 
official  bonds,  at  the  suit  of  any  person  holding  bonds  or  coupons,  for  neglecting  ot  refusiiig  to 
collect  the  taxes  levied  for  the  payment  of  the  interest  and  sinking  fund  of  *' compromise" 
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bonds  provided  for  in  that  chapter;  and  if  any  one  elected  or  appointed  collector  fails,  neglects 
or  refuses  to  give  bond  for  the  collection  of  such  taxes,  and  the  board  of  aldermen  neglect  or 
refuse  to  appoint  some  person  who  will  ^ve  said  bond  and  collect  said  taxes,  it  is  made  the 
duty  of  the  governor  to  appoint  some  suitable  person  to  collect  it.  See  ante.  Art.  986^  §  8, 
p.  315. 

Art.  4781.  Taxes  may  be  paid  in  what.  It' shall  be  lawful  for  the 
collector  to  receive  in  payment  of  the  taxes  herein  specified,  current  money  or 
the  matured  coupons  of  the  bonds  for  the  payment  of  which  such  tax  may 
have  been  levied.     [Act  Aug.  18, 1876;  15  Jjeg.  p.  174.] 

Abt.  4782.  To  be  paid  over  every  month.  The  collector  of  taxes, 
levied  under  the  provisions  of  this  chapter,  shall  pay  over  to  the  state  treas- 
urer, at  the  beginning  of  each  and  every  month,  all  monejrs  or  coupons  he  may 
have  collected  during  the  preceding  month,  deducting  his  legal  commissions 
on  the  amount  so  paid,  and  shall  make  a  report  of  his  collections  to  the  mayot 
and  city  council  at  its  first  regular  meeting  in  each  month.  [Act  Aug.  18, 
1876;  16  Leg.  p.  174.] 

Abt.  4783.  If  insufficient,  additional  levy  to  be  made.  If  it  shall  be 
ascertained,  at  any  time,  that  the  tax  which  has  been  levied  for  the  payment 
of  the  city  bonds  issued  under  the  provisions  of  law  is  insufficient  to  pay  the 
annual  interest  and  two  per  cent,  annually  of  the  principal  of  such  bonds,  be- 
sides the  expenses  of  assessing,  collecting  and  paying  over  such  tax,  it  shall  be 
the  duty  of  the  comptroller  to  inform  the  mayor  of  said  city  of  the  fact;  and 
it  shall  he  the  duty  of  the  city  council,  and  they  shall,  upon  such  information, 
levy  such  additional  tax,  ana  cause  the  same  to  be  collected^  as  will  be  suffi- 
cient to  make  such  payments;  which  levy  shall  be  continued  in  force  until  the 
whole  amount  of  principal  and  interest  of  said  bonds  BhaXL  have  been  fully 
paid.     [Act  Aug.  18, 1876;  15  Leg.  p.  174w] 
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AD  VALOREM  TAX,  amount  of,  4663. 
ASSESSMENT,  property  listed  for,  when,  4674. 

how  rendered,  467& 
where,  4676,  and  notes. 

of  live  stock,  4676a,  4687. 

of  lands  on  county  boundaries,  46766. 

of  vessels,  4€77. 

of  railroads,  4678, 4686. 

br  agents,  how  made,  4679. 

snail  be  under  oath,  4680. 

statement  and  its  requisites,  4681. 

credits,  how  listed,  4682. 

real  estate,  how  rendered,  4688,  4689. 
for  back  taxes,  4690. 

bankers,  brokers,  etc,  rendition  by,  4684. 

deductions  not  allowed,  wh^i,  468S. 

by  corporations,  4688. 

of  leasehold  interest,  4691. 

valuation,  how  made,  4692. 
ASSESSOR,  election  and  term  d  oflOce  of, 


vacancies,  how  filled,  4694. 
oath,  4695. 
bond,  4695. 

purview  of,  4696. 

new,  required  when,  4697. 

for  county  taxes,  4698. 
deputies  appointed  by,  4699. 

authority  of,  4700. 

de  facto,  acts  of,  valid,  4701. 
oaths,  may  be  administered  by,  4701. 

form  of,  4702. 

where  and  how  made,  4708. 

penalty  for  failure  of  assessor  to  attest, 
4704. 
assessments  shall  be  made  by,  when,  4706. 

irregular,  valid,  4706. 

where  tax  payer  is  absent,  4707. 
or  refuses  to  list,  4708,  4709. 
shall  assess  property  not  rendered,  4711. 
shall  assess  unrendered  property  for  previ- 
ous years,  4712,  4712a. 
shall  ooey  instructions  of  comptroller,  4718, 

and  note, 
shall  correctly  value  property,  4714. 
shall  furnish  list'of  delinquents  to  board  of 

equalization,  4716. 
shall  submit  list  to  board  of  equalization, 

4717. 
shall  make  out  rolls  in  triplicate,  4718. 
shall  make  out  roUs  of  unrendered  prop- 

erty,  4719. 
shall  add  up  columns,  4720. 

shall  return  rolls,  when  and  how,  4721. 
shall  file  list,  etc.,  in  county  clerk's  office, 

4722. 
shall  file  rolls,  etc.,  how,  4728. 
compensation  of,  4724. 

how  paid  by  the  state,  4725. 
by  the  county,  4726. 
penalties  for  neglect  of  duty,  4727. 
BACK  TAXES  ON  UNRENDERED  LANDS 

shall  be  assessed  and  collected,  4770. 
list  of  to  be  prepared,  4771. 

forwarded  to  ooard  of  equalization,  4772. 
shall  be  valued  by  board,  4778. 
rolls  to  be  made,  4774. 
notice  by  collector,  4775. 
collections  of  enforced,  4776. 
owner   discharged    by    payment   of  taxes 

since  January  1,  1873,  4777. 
lists  of  rendered  lands  to  be  made  by  comp- 
troller, 4777a,  §  1. 


BACK  TAXES,  Era— continued, 
lists  of  rendered  lands  to  be  forwarded  m 
county  commissioners,  4777a,  §  2. 
notice  of  receipt  of,  posted,  4777a,  §  8. 
revised  and  corrected  how,  4777a,  g  4. 
value,  etc.,  of  unrendered  lands,  ascertained 

how,  4777a,  8  5. 
assessment  of  unrendered  lands,  4777a,  g  6. 
oonunissions  of  assessors,  4777a,  g  7. 
sale  of  unrendered  lands,  4777a,  §  8. 
how  made,  4777a,  S  9. 
commission  of  collectors  on  sales,  4777a, 
§10. 
deed,  how  made,  4777a,  g  11. 
redemption  of  lands  sold,  4777a,  g  18. 
proceedings  where  purchaser  cannot  be 
found,  4777a,  §  1& 
tax   on,   may  be  discharged   before   sak^ 
4777a,  §  14. 
remitted  when,  4777a,  §15. 
unrendered    balances    disregarded,    when, 

4777a,  §  16. 
taxes  assessed,  how,  4777a,  §  17. 
abstract  of  delinquent  list  made  by  comp> 
troller,  47776,  g  1. 
revised  and  corrected  by  ooontj  commis- 
sioners* court,  47775,  §2. 
where  situated  and  rendered  in  different 

counties,  47776,  §  8. 
land  sold  when,  47776,  g  4. 
property    seized    for    delinquent   taxes, 
wiien,  47776,  §  4. 
sale  of,  advertised  and  made  when, 
47776,  §  6. 
land  and  town  lots  sold,  when  and  how, 

47776,  g  6. 
real  estate  sold  how,  47776,  g  7. 

deed  for,  how  made,  47776,  g  8. 
redemption  of  land  sold,  47776,  g  9. 
towns  and  cities  included  in  proviaioDS  ci 

the  law,  47776,  g  10. 
real  estate  bid  in  for  city  or  town,  when, 
47776,  g  11. 
bid  in  for  the  state,  when,  47776,  %  12. 
lists  of,  when  sold,  how  made,  etc, 

47776,  g  13. 
redemption  of,  sold  to  state,  47776,  g  14. 
back  taxes   assessed  for  payment,  bow, 
47776,  g  15. 
payment  of,  not  defeated  by  limitatJon, 
47776,  g  16. 
proceedings  where  delinquent  has  no  prop* 

erty  in  county,  47776,  g  17. 
on  removal  of  personal  property  taxes  be- 
come due,  47776,  g  18. 
lands  rendered  and  assessed  for  back  taxes, 

how,  4777c. 
back  taxes  in  newly  organized  county,  how 
collected,  4777d. 
BANKING   CORPORATIONS,  pr<^)erty  <^, 

taxed  how,  4668e. 
BOARD  OF  EQUALIZATION,  decision  of , 
final,  4715  (2). 
shall  decide  upon  the  valuation  of  property,. 

when,  4714. 
may  fix  proper  valuation  of  property,  when, 

4715. 
acts  of,  valid,  when  one  of  the  members  in- 
competent, 4715^1). 
unauthorized   action   of,    enjoined  when, 

4715  (8). 
assessors  shall  furnish  list  of  delinquents  Kv 
4716.       . 
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BOARD  OF  EQUALIZATION  — contihued. 
assessors  shall  submit  lists  of  property  to, 
4717. 
shall  deliver  lists,  etc,  to,  4723. 
CITIES,  sale  of  lands  in,  bow  made,  4760  and 
note, 
property  of,  exempt  from  taxation,  4678  and 

OOLLECnbN  OF  TAXES,  to  begin,  when, 

4789. 
in   counties   where   payment   of  subsidies 

refused,  4782a. 
made  at  collector's  office,  when,  4740. 
receipts,  how  given,  4741. 
quarterly  reports  made  out,  4742. 
enforced  by  levy,  when,  4746. 
when  illegally  made  may  be  recovered  back, 

4746  (1-11). 
where  personal  property  is  about  to  be  re- 
moved, 4748. 
COLLECTOR,  elected  when,  4729. 
vacancies  in  office,  how  filled,  4780. 
sheriff  acts  as,  when,  4781  and  note, 
bond  and  oath  of,  4782. 
payments  by,  how  applied,  4782  (1,  2). 
liability  of,  on  bond,  how  fixed,  4782  (8). 
shall  receive  and  collect  state  and  county 

taxes,  when,  4782a.  [ 

new  bond  may  be  required,  when,  4788. 
bond  for  county  taxes,  4784. 
bond  approved  before  he  acts,  4785. 
deputies  appointed  by,  4786. 
shall  receipt  for  assessment  rolls,  4787. 
shall  collect  all  taxes,  4788. 
shall  commence  collections,  when,  4789. 
shall  keei>  office  at  county  seat,  4740. 
shall  receive  taxes,  when,  4740. 
shall  execute  tax  receipts,  how,  4741. 
shall  make  quarterly  reports,  4742. 
reports  of,  shall  be  filed  with  county  clerk, 
4748. 

shall  be  examined  and  certified  by  derk, 
4748. 
list  of  delinquents  and  insolvents  returned, 
when  and  how,  4744. 

credit  allowed  for,  when,  4744. 

coUections  on,  shadl  be  made,  4745. 
shall  commence  forced   collections,  when, 

4746. 
shall  levy  on  property,  when,  4746a. 

when  pointed  out,  4747. 

when  about  to  be  removed  out  of  the 
county,  4748. 
shall  make  sales  of  personal  property,  how, 

4749. 
may  make  additional  levy,  when,  4750. 
shall  levy  on  real  estate,  when,  4751. 

sales  of,  how  made,  4752^756. 
shall  pay  money  into  state  treasury,  when. 
Am. 

into  county  treasury,  when,  4762. 
shall  collect  occupation  tax,  4768. 

shall  report  non-payment  of,  4763a. 

shall  make  quarterly  reports  of  collections 
of,  4764. 

pay  same  to  state  treasurer,  4765. 
to  county  treasurer,  4766. 
compensation  of,  4767,  4768. 
penfuty  for  failing  to  pay  over  public  money, 

4769a. 
CORPORATE   PROPERTY,    assessed    how, 

4688. 
DEED,  requisites  of,  4756. 

executed  for  land  sold  for  taxes,  4756. 
power  to  sell  must  be  shown,  4756  (1). 
not  of  itself  prima  fade  evidence,  4756  (8). 
(40— Tex.  Stat.,  VoL  II.)  € 


DEED — continued, 
power   of    the    officer    must    be   shown, 

4756  (4). 
alone  not  evidence  of  title,  4756  (5). 
is  a  cloud  upon  title,  when,  4756  (6). 
will  support  limitation,  when  4756  (7,  8). 
void  for  want  of  certainty  in  description, 

etc.,  4766  (9). 
levy  of  tax  must  be  shown,  4756  (10). 
assessment  must  show  what,  4756  (11). 
will  not  be  aided  by  parol  proof  of  land 

sold,  4756  (12). 
name  of  owner  must  be  correctly  stated, 

when,  4756  (18-16). 
failure  to  post  assessment  rolL  effect  of, 

4756  (17-19). 
conveys  title  of  real  owner  only,  4756  (20). 
will  support  suggestion  of  good  faith,  when, 
4756(21-28). 
DEFINITIONS  of  terms  used,  4672. 
EXEMPTION  of  property  from  taxation,  4678 

and  notes. 
HOMESTEAD,  subject  to   sale  for  its  own 
taxes  only,  4754  and  note  (1). 
exempt  from  sale  for  all  other  taxes,  4754  (2). 
LEASEHOLDS  subject  to   taxation,   when, 

4691. 
LIEN  for  taxes,  4690. 
NEWLY  ORGANIZED  COUNTY,  taxes  due 

in,  how  collected,  4777(i 
NON-RESIDENTS,  lands  of,  in  unorganized 
counties,  assessed  how,  4728. 
may  pay  taxes  at  comptroller's  office,  when, 

4745a. 
tax  upon  land  of,  in  unorganized  counties, 
where  paid,  4769. 
OCXJUPATION  TAX,  amount  levied  and  col- 
lected, 4665. 
account  of,  how  kept,  4668. 
books  for,  furnished  by  comptroller,  4668a. 
payment  of,  how*  enforced,  4668&. 
receipts  for,  etc.,  4668c. 
license  may  be  transferred,  4668(i. 
POLL  TAX,  how  levied  and  collected,  4664. 
PROPERTY  SUBJECT  TO  TAXATION,  all 
property  unless  exempt,  4669. 
real,  defined,  4670. 
personal,  defined,  4671. 
terms  relating  to,  defined,  4671. 
exemptions  of,  4678  and  note. 
RAILROAD,  rendition  of  property  by,  4678. 

4686,  4687. 
REDEMPTION  of  land    bought  by    private 
parties,  4758, 4758a,  47586. 
when  bid  in  for   the   state,  4759a,  47595. 
4759  (1,  2). 
SALE.    Also  see  next  heading. 
levy  on   personid   property,   made   when, 

4746. 
of  property,  may  be  enjoined,  when,  474o 

(1-11). 
real  and  personal  property  subject  to,  4746a. 
personal  property  may  be  pointed  out  for, 
4747. 
when  about  to  be  removed  may  be  seized. 

4748. 
sale  of,  how  made,  4749. 
if  insufficient,  additional  levy  made,  4750. 
real  property  subject  to,  4751. 
advertisement  of  sale  of,  how  made,  4752. 
libt  of  delinquents  to  be  posted,  4752a. 
sale  of  may  be  continued  from  day  to  day. 

4753. 
homestead  liable  only  for  its  own  tax,  4754. 
sales  of,  how  made,  4755. 
deed  for,  and  its  requisites,  4756  and  notes. 
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TAXATION  —  INDEX. 


RALE  —  continued, 
ret  mi)  <»r.  Ijuw  made,  4757. 
certain  oftiiers  not  prohibited  from  purchaa- 

inj^  iit,  4752. 
redemption    of   lands   sold  to  individuals, 
4758,  475Sa.  47586. 

bid  in  lor  the  state,  4759a  and  notes, 
of  lands  in  cities  and  towns,  how  made,  4760 

and  note. 
SALE    OF  REAL   ESTATE   BID    OFF   TO 

THE   STATE,    list   of    lands    made   by 

comptroller,  4777e,  §  1. 
sale  of,  when  and  how  made,  4777e,  §  2. 
advertisement  of  sale,  4777e,  §  8. 
redemption  by  owner,  47776,  ^  8. 
land  offered  and  sold,  how,  4777e,  §  4. 
may  be  continued  or  adjourned,  4777e, 
deeli  executed,  when  and  how,  4777e,  g 

survey  for,  may  be  made,  4777e,  §  7. 
effect  of,  4777e,  §  8. 

redemption  by  former  owner,  4777c,  §  8. 
report  of  sales,  how  made,  4777e,  §  9. 
proceeds  of  sale,  how  paid,  4777e,  g  10. 
ct)llections  applied,  how,  4777c,  g  11. 
SCHOOL-HOUSES,  exempt   from  taxation, 

when,  4678  and  4678  (2). 
SHERIFF,  acts  as  collector,  when,  4781  and 

note. 
SUBSmiES,  tax,  how  paid,  4781. 
taxes  collected  for,  how  applied,  4778. 

shall  be  collected  by  city  officers,  4779. 
bond  of  officer,  4780. 
paid  over  by  coUector,  when,  4782. 
additional  levy  to  be  made,  when,  4788. 
TAX,  poll,  4664. 
illegally  collected,  may  be  recovered  back, 

4746(1-5). 
collection  of,  may  be  enjoined  when,  4746 

(6-11). 
limitation  of,  in  cities,  4760  (1). 
may  be  collected  by  suit,  4760  (2). 
paid  under  protest,  may  De  recovered  back. 

4760  (8,  4,  5). 
direct  ad  vcUarem,  4662. 
under  former  laws,  4662  (1). 
equal  and  uniform,  when,  4662  (2). 
occupation,  4665. 
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TAX — continued, 
occupation  on  telegraph  company  operating 

in  this  and  other  states,  legal,  4665  (1). 
for  county  purposes,  4666. 
payable  in  money  only,  4667. 
valid  when,  4667  (1). 
order  of   county  court   levying,  sufficient 

when,  4667  (2). 
constitutional  limitation  as  to,  4667  (8). 
occupation,  account  of,  how  kept,  4668. 
books   and    blanks   furnished  by  comp- 
troller, 4668a. 
payment  of,  how  enforced,  etc.,  46686. 
receipts  for,  4668c. 
license,  transferable  how,  4668(2. 
of   banking    corporations,    how    aaseased, 
46686. 
TOWNS,  sale  of  lands  in,  how  made,  4760  and 

note. 
UNORGANIZED  COUNTIES, 
lands  of  residents  of,  assessed  how,  4728a,  §  1. 
of  non-residents,  assessed  how,  4728, 47^ 
§2. 
tax  on,  assessed  and  collected  by  comp- 
troller, 4728a,  §  8. 
unrendered  lands  in,  assessed  how,  4728a,  §4. 
tax  on,  how  paid,  4728a,  g  5. 
valuation,  when  assessed  by  comptroller, 

determined  how,  4728a,  §  6. 
sold  when  and  how,  4728a,  §7. 
sale  of,  how  made,  4728a,  §8. 
bid  in  for  the  state,  when,  4728a,  §  9. 
may  be  redeemed  by  owner,  when,  47280, 

§§  10,  18. 
reverts  to  free  school  fund,  when,  4728a, 

8  10. 
deed  for,  how  made,  4728a,  §  11. 
names  of  purchasers  kept  by  comptrol- 
ler, 4728a,  §  12. 
vests  title,  when,  4728a,.§  18. 
county  taxes  paid  over  by  comptroUer, 

when,  4728a,  §  14. 
kept  to  the  credit  of  uncvganised  ooontiei^ 

4728a,  §  15. 
redemption  money  held   as    special  de- 
posit, 4728a,  §  16. 
VALUATION  of  property  tot  taxation,  4611 
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TIMBEB  AND  LUMBBB,- PBOTEOTION   OF. 


4783a. 


TITLE  95a.- TIMBER  AND  LUMBER,  PROTECTION  OF. 


JkJET 

4788a,  p  1.  Log  brand. 

9  2.  Beoorded  in  oounties  wh^re  timber 

is  cut  or  sold. 
§  8.  Quarterly  reports  of  logs  floated. 


Art. 

478da,  §  4.  Transfer  of  brand  evidence  of  own* 
ershlp,  when. 

§  6.  Ofifense  defined. 

§  6.  Prosecutions  commenced,  when. 


Aet.  4783a,  §  1.  Log  brand.  Any  person  engaged  in  floating  or  rafting 
timber  upon  the  waters  of  any  river  or  creek  of  this  state  shall  have  a  log 
brand  with  which  to  brand  every  log  or  stick  that  he  may  float  or  haul  and 
put  into  the  waters  for  sale  or  market,  the  same  to  be  distinctly  branded.  [Act 
April  7,  July  24, 1879;  16  Leg.  p.  81.] 

Art.  4783a,  §  2.  RecordcHcL  in  counties  where  timber  is  cut  or  sold. 
He  shall  have  said  brand  recorded  in  every  county  in  which  he  cuts  any  of 
said  timber,  and  in  the  county  where  he  proposes  to  sell  or  market  said  tim 
ber,  by  the  county  clerk  in  a  book  to  be  kept  by  said  clerk  for  that  purpose, 
for  which  said  clerk  shall  receive  a  fee  the  same  as  is  by  law  allowed  for  re 
cording  stock  brands. 

Abt.  4783a,  §  3.  Quarterly  reports  of  logs  floated.  Anv  persons  who 
float  any  logs  or  timber  in  this  state  shall,  on  the  first  day  of  April,  first  day 
of  July,  first  day  of  September,  and  the  first  day  of  January  of  each  year,  or 
within  fifteen  days  of  said  dates,  make  a  written  report  under  oath  showing 
the  number  of  logs  cut  or  floated  during  the  next  preceding  three  months,  the 
survey  or  surveys  of  land  from  which  they  were  cut  or  carried,  and  the  num- 
ber cut  from  each  and  a  description  of  the  brand  placed  thereon,  and  shall  file 
the  same  with  the  county  clerk  of  the  county  in  which  the  timber  was  cut,  and 
such  clerk  shall  record  the  same  in  a  book  kept  for  that  purpose,  and  index  it 
and  receive  therefor  the  sum  of  fifty  cents  from  the  party  presenting  the  same ; 
jprovidedy  that  this  act  shall  not  apply  to  pickets,  post,  rails  or  firewood. 

Abt.  4783a,  §  4.  Transfer  of  brand  evidence  of  ownership,  when. 
A  certificate,  under  the  hand  of  the  county  clerk  containing  a  description  of  a 
log  brand  and  the  name  of  the  owner  thereof,  with  a  transfer  on  the  back  of 
it  signed  and  acknowledj^ed  by  such  owner  or  proved  as  other  instruments  for 
record,  shall  be  prima  fade  evidence  that  the  person  to  whom  the  transfer  is 
made  owns  the  logs  described  thereon. 

Abt.  4783a,  §  5.  Offenses  defined.  Any  person  who  shall  buy  or  sell 
any  timber  or  log  floating,  or  that  has  been  floated,  in  this  state,  before  the 
8ame  has  been  branded,  shall  be  guilty  of  a  misdemeanor,  and  upon  convic- 
tion shall  be  fined  not  more  than  ten  dollars  for  each  log  or  piece  of  timber  so 
{)urohased,  sold  or  traded  for.  Any  person  who  shall  float  any  unbranded 
o^  or  timber  for  market,  or  who  shall  fail  to  make  the  reports  required  by 
this  act,  or  any  person  who  shall  brand  any  log  or  timber  of  another  without 
his  authority,  or  any  person  who  shall  deface  any  brand  on  any  log  or  timber 
otherwise  than  when  it  is  in  the  act  of  being  sawed  or  manufactured  into  lum- 
ber or  other  commodity  for  use  in  building,  or  any  person  not  an  employee  of 
the  owner  who  shall,  without  the  written  consent  of  the  owner,  take  into  pos- 
session any  branded  or  unbranded  log  or  timber  cut  for  floating  or  sawing,  or 
any  sawed  timber,  lumber  or  shingles  floating  in  any  of  the  waters  of  this 
state,  or  deposited  upon  the  banks  of  any  river  or  stream  in  this  state  shall  be 
deemed  guilty  of  a  misdemeanor  and  upon  conviction  shall  be  punished  by 
fine  not  exceeding  two  hundred  dollars  for  each  offense.  By  "lumber"  is 
meant  lumber  attached  or  bound  together  in  some  way  for  floating,  and  not 
loose  lumber;  and  by  "shingles"  is  meant  shingles  in  bunches  or  bundles, 
and  not  loose  shingles. 

Abt.  4783a,  §  6.  Prosecutions  commenced,  where.  The  courts  of 
the  Qounty  in  which  the  timber  or  lumber  was  deposited  in  the  water,  or  in 
which  it  was  unlawfully  taken  into  possession  or  unlawfully  defaced,  sold,  pur- 
chased or  branded,  as  the  case  may  be,  shall  have  jurisdiction  for  the  violation 
of  the  act  or  omission  complained  of  or  constituting  an  offense  under  this  act. 
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T.  96,  Ch.  l.j  TRESPASS   TO   TEY  'XITLE FLEAOI^IOS,  ETC. 


4784, 4785. 


TITLE  96- TRESPASS  TO  TRY  TITLE. 

Ch.  1.  The  pleadings  and  practice. 
2.  Claim  for  improYementB. 


OH.  1.— THE  PLEADINGS  AND  PEACTICE. 


Art. 

4784.  Method  of  trying  titlee  to  land,  etc. 

4785.  Rules  in  other  cases  observed,  how  far. 

4786.  The  petition  shall  state  what. 

4787.  Indorsement  on  petition. 

4788.  Warrantor,  etc.,  may  be  made  a  party. 

4789.  Landlord  may  become  defendant. 

4790.  The  possessor  shall  be  defendant. 

4791.  May  join  as  defendants,  whom. 

4793.  May  file  plea  of  not  guilty  only. 

4798.  What  proof  may  be  maae  under  such 
plea. 

4794.  Answer  taken  as  admitting  possession. 

4795.  What  is  sufficient  title,  etc. 

479d.  Either  party  may  demand  abstract  of 

title. 

4797.  Abstract  must  be  filed  in  twenty  days. 


AST* 

4798.  Abstract  shall  state,  what 

4799.  Amended  abstract. 

4800.  Surveyor  appointed,  etc 

4801.  Surveyor  unnecessary,  when. 

4802.  Common  source  of  title,  proof  Off. 
4808.  Judgment  by  default. 

4804.  Proof  ex  parte,  when  made. 

4805.  When  defendant  claims  part  only. 

4806.  Wh^re  plaintiff  proves  part 

4807.  May  recover  a  part,  etc.,  when. 

4808.  The  judgment,  etc. 

4809.  Damages,  eta,  when  recovered. 

4810.  Considfered  with   claim  for  improve* 

ments,  when. 

4811.  Final  judgment  conclusive. 

4812.  Former  laws  shall  govern,  when. 


Abt.  4784.  Method  of  tnring  titleB  to  land,  etc.  All  fictitions  pro- 
ceedings in  the  action  of  ejectment  are  abolished,  and  the  method  of  tiying 
titles  to  lands,  tenements  or  other  real  property  shall  be  by  action  of  trespass 
to  try  title.     [Act  Feb.  5, 1840;  4  Cong.  p.  136;  P.  D.  5292.] 

(1)  This  action,  taking  the  place  of  the  common  law  action  of  ejectment,  may  be  used  wha« 
the  object  is  to  recover  possession  of  land  imlawfully  withheld  from  the  owner,  and  to  which 
he  has  the  right  of  immediate  possession,  whether  the  defendant  claims  under  title  or  is  a  mere 
trespasser.    Hays  v.  T.  &  P.  R.  R.  Co.  d2  T.  897. 

(2)  An  action  mvolving  title  to  land,  whatever  be  ito  form,  is,  in  effect,  an  action  of  trespesB  to 
try  title  to  the  land.  Grimes  v.  Hobson,  46  T.  416;  Dangerfield  v.  Paschal,  20  T.  S&7.  And  it 
is  immaterial  whether  the  cause  of  action  or  defense  is  l^al  or  equitable.  Johnson  v.  Bryan, 
62  T.  628;  Neill  v.  Keese,  5  T.  28;  MiUer  v.  Alexander,  8  T.  86;  Easterling  v.  Blythe,  7  T.  SIO; 
Martin  v.  Parker,  26  T.  258;  Walker  v.  Howard,  84  T.  476. 

Am.  4785.  Rules  in  other  cases  observed,  how  fiEtr.  The  trial  shall 
be  conducted  according  to  the  rules  of  pleading,  practice  and  evidence  in  other 
cases  in  the  district  court,  and  conformably  to  the  principles  of  trial  by  eject- 
ment, except  as  herein  otherwise  expressly  provided.  [Act  Feb.  5,  1840;  4 
Cong.  p.  136;  P.  D.  5293.J 

(1)  A  less  estate  in  land  than  a  fee^imple  may  form  the  basis  for  the  action  of  trespass  to 
try  title.    Thurber  &  CJo.  v.  Conners,  57  T.  96. 

•  (2)  A  right  to  the  use  of  land  entitles  the  taee  to  an  action  against  another  who  attempts  to 
appropriate  it.    Lewis  v.  San  Antonio,  7  T.  288. 

(3)  One  having  an  interest  in  land  for  a  term  of  years  may  maintain  in  the  district  court  his 
action  of  trespass  to  try  title  against  his  tenant  holding  over,  though  the  damages  claimed  may 
be  lees  than  $000.    Thurber  v.  Conners,  57  T.  96. 

(4)  One  in  whose  favor  an  action  of  forcible  entry  and  detainer  may  be  prop^y  broagh^ 
may  in  lieu  thereof  maintain  trespass  to  try  title.  Thurber  v.  Conners,  57  T.  96.  An  action  may 
be  maintained  by  the  landlord  against  his  tenant  who  holds  over  after  the  expiration  of  the 
term.  And  in  such  an  action  the  plaintiff  is  entitled  to  recover  upon  the  production  of  hk 
lease  as  evidence  of  title.  The  defendant  cannot  deny  plaintifTs  title  or  set  up  a  lease  obtained 
from  a  third  party.    Juneman  v.  Franklin,  67  T.  411;  Tyler  v.  Davis,  61  T.  674. 

(5)  When  in  trespass  to  try  title  the  plaintiff  sets  up  in  his  petition  a  valid  judgment  against 
himself,  execution,  levy  and  sale  of  the  land,  and  purchase  thereof  by  the  defendant,  be  is 
bound  by  the  same,  unless  he  shows  that  the  sale  was  void  or  passed  no  title.  If  in  socfa  a 
petition  he  seeks  to  avoid  the  effect  pf  such  sale,  by  setting  up  homestead  rights  in  the  land, 
and  that  the  defendant's  purchase  occurred  while  he  was  plamtiff*s  tenant  and  bound  by  the 
lease  to  dcdiver  possession  at  the  end  of  the  term,  evidence  of  such  lease,  tenancy  and  posses- 
sion veill  not,  of  itself,  authorize  a  recovery.  It  was  therefore  error  not  to  submit  the  isBue  ari»* 
ing  on  allegations  touching  the  question  of  homestead.    Hill  v.  Allison,  51  T.  890. 

(6)  Even  where  the  statute  provides  a  summary  remedy  by  which  lands  can  be  condemned 
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to  the  use  of  a  railway  company  and  damages  assessed  to  the  owner,  such  remedy  does  not  in- 
terfere with  the  owner's  rignt  to  an  action  of  trespass  to  try  title,  where  the  railway  company 
occupies  the  land  without  resorting  to  the  statutory  method  of  condemning  it.  R.  R.  Co.  y. 
Ferns,  26  T.  688 ;  R.  R.  Co.  v.  Pfeuflfer,  66  T.  66;  R.  R.  Co.  v.  Benitoe,  59  T.  826;  citing  Arm- 
strong  V.  St.  Louis,  69  Mo.  809;  Graham  v.  R.  R.  Co.  27  Ind.  260:  Strong  v.  Brooklyn,  68  N. 
Y.  1 ;  Hays  v.  T.  &;  P.  R.  R.  Co.  62  T.  897.  But  one  who  permits  a  railway  company  to  enter 
upon  his  land  and  clear  a  right  of  way  for  its  road-bed  witnout  objection,  under  Terbal  author- 
ity from  him  so  to  do,  cannot  afterwards  repudiate  the  permission  and  maintain  an  action  in 
trespass  to  try  title  to  recover  the  strip  so  used  for  operating  the  road.  T.  &  St.  L.  R  R.  Co.  v. 
Jarrell,  60  T.  267;  citing  Mills  on  Em.  Domain,  sec.  142,  and  cases  there  cited,  and  67  Mo.  256. 

(7)  A  dispute  as  to  boundaries  may  be  determined  in  an  action  of  trespass  to  try  title,  but 
only  where  facts  are  alleged  sufficient  to  support  that  action.  When,  in  addition  to  the  con- 
fusion of  boundaries,  there  is  sufficient  equity  to  give  jurisdiction  to  a  court  of  equity,  the 
statutory  action  of  trespass  to  try  title  may  be  used,  and  the  dispute  as  to  boundary  determined 
therein.    Nye  v.  Hawkins,  65  T.  600. 

(8)  The  plaintiff  cannot  maintain  a  suit  commenced  without  any  color  of  title,  by  evidence  of 
a  title  subsequently  acquired.  Bradford  v.  Hamilton,  7  T.  56;  Simpson  v.  McLemore,  8  T.  448; 
Teal  V.  Terrell,  48  T.  491.  Where  the  defendant  entered  under  a  sheriff's  sale  of  the  land  as 
the  property  of  a  third  person,  a  release  from  such  third  person,  executed  since  the  commence- 
ment of  the  suit,  is  admissible  in  evidence  to  cure  defects  in  the  proof  of  the  jud^ent,  exe- 
cution and  sheriff's  sale.  Walker  v.  Emerson,  20  T.  706.  Plaintiff,  pending  the  suit,  ma^^  buy 
from  heirs  of  a  party  whose  undivided  interest  he  had  claimed  through  a  defective  administra- 
tion sale,  and  such  purchase  would  meet  the  plea  of  outstanding  title  to  such  interest,  if  it 
could  be  made  in  such  case.  Keyes  v.  Houston  &  Great  Northern  R.  R.  Co.  60  T.  169.  Or, 
if  the  plaintiff  instituted  his  suit  on  an  equitable  title,  and  after  the  commencement  of  the  suit 
aoauired  the  le^  titl^  in  conformity  with  his  equitable  right,  there  could  be  no  valid  objection 
to  his  introducing  his  legal  title  in  evidence  at  the  trial.    Ballard  v.  Perry,  28  T.  348. 

(9)  The  defendant  in  an  action  of  trespass  to  try  title,  having  at  the  first  trial  relied  upon  one 
title,  should  not  have  been  permitted,  at  a  second  trial  granted  him  upon  appeal,  to  set  up  a 
new  and  different  title.  The  rights  of  the  parties  were  &ed  when  the  demise  was  laid.  Meni- 
fee V.  HamUton,  82  T.  496.    See  post.  Art.  4786  (6). 

(10)  Prior  occupancy  will  enable  a  party  to  maintain  the  action  of  trespass  to  try  title  against 
a  wrong-doer.  Alexander  v.  Gilliam,  89  T.  227.  Where  the  plaintiff  gave  in  evidence  a  deed 
to  himself,  and  proved  his  possession  of  the  land  subsequent  to  the  date  thereof,  until  within  a 
short  time  before  the  alleged  trespass,  and  his  title  appeared  to  be  notorious,  and  the  discon- 
tinuance of  his  possession  was  explained  in  such  a  manner  as  to  raise  no  presumption  against 
his  right,  it  was  held  that  there  was  sufficient  evidence  of  title  to  enable  tne  plaintiff  to  main- 
tain a  suit  for  damages  for  cutting  timber.  Kolb  v.  Bimkhead,  18  T.  228.  See  post,  notes 
(18).  (18). 

(11)  Where  defendant  has  no  title,  he  cannot  show  in  defense  that  plaintiff  had  not  paid  a 
valuable  consideration  for  title.  Ann  Berta  Lodge  v.  Leverton,  42  T.  18.  When  suit  is  brought 
to  recover  land  allotted  to  plaintiff  in  partition,  his  right  to  recover  against  a  defendant  show- 
ing no  title  will  not  be  defeated  by  showing  the  invalidity  of  the  proceedings  under  which  the 
partition  was  made.  Truehart  v.  McMichael,  46  T.  222.  A  stranger  in  possession  of  real  prop- 
erty cannot  defend  against  a  purchaser  from  a  married  woman,  on  the  ground  that  the  title 
is  still  in  the  married  woman  for  want  of  a  compliance  with  the  statute  respecting  the  sale  of 
property  of  married  women.    FLsk  v.  Miller,  18  T.  224. 

(12)  A  patent  to  the  plaintiff  is  evidence  of  title,  unless  the  defendant  shows  a  valid  grant  to 
some  one  else  previous  to  the  date  of  the  location  and  survey  on  which  plaintiff's  patent  was 
issued,  or  that  defendant  had  the  prior  and  superior  equitable  title  to  the  land  at  tne  date  of 
said  patent.  Miller  v.  Brownson,  60  T.  688.  When  title  is  sought  to  be  deraigned  through  one 
to  whom  the  patent  issued,  as  the  assignee  of  another,  it  is  not  necessary  to  go  behind  the  pat- 
ent to  show  a  legal  or  equitable  right  of  the  assignee  to  the  certificate  on  which  the  patent 
issued  as  against  one  who  asserts  no  legal  or  equitable  claim  to  such  certificate.  Tom  v.  Savers. 
e4T.  889. 

(18)  To  entitle  the  plaintiff  to  recover,  even  against  a  naked  possessor,  he  must  show  that  he 
is  the  absolute  owner  of  the  land  in  controversy,  not  only  as  against  the  defendant,  but  as 
against  all  other  persons.    Hooper  v.  Hall,  85  T.  82. 

(14)  The  court  charged  the  jurv  to  find  for  the  plaintiffs,  if  they  had  shown  a  re^:ular  title  to 
the  land  from  the  state,  which  they  did,  unless  the  defendants  had  shown  a  superior  outstand- 
ing title  under  which  they  claimed.  This  was  error.  The  defendants,  under  the  plea  of  not 
rty,  had  the  right  to  set  up  a  superior  outstanding  title,  although  they  did  not  claim  under 
(Paschal's  Dig.  Art.  6807,  Note  1168.)  King  v.  Elsou,  80  T.  246;  Kauffman  v.  Shellworth, 
64  T.  179. 

(16)  An  outstanding  equity  cannot  be  pleaded  in  defense,  unless  the  defendant  is  shown  to 
be  connected  with  it.  «K>hnson  v.  Timmons,  60  T.  621 ;  Tapp'v.  Coroy,  64  T.  694.  And  the 
fact  that  it  appesirs  from  plaintiff's  evidence  that  he  holds  in  trust  for  another  is  immateriaL 
Fitch  V.  Boyer,  61  T.  836. 

(16)  It  is  well  settled  by  adjudicated  cases  and  by  elementary  authorities  that  one  joint  ten- 
ant or  tenant  in  common  can  maintain  trespass  to  try  title  or  ejectment  against  a  mere  tres- 
passer or  wrong-doer.  Presley  v.  Holmes,  88  T.  476;  Alexander  v.  Oillia^n,  89  T.  227;  Read  y. 
Allen,  66  T.  176 ;  Sowers  v.  Peterson,  59  T.  217.  The  right  of  one  tenant  in  common  to  recover 
the  entire  tract  of  land  from  one  having  no  title  is  fiot  affected  by  the  Revised  Statutes,  but  the 
same  exists  as  recognized  in  Croft  v.  Kains,  10  T.  523,  and  Watrous  v.  McGrew,  16  T.  610; 
PiJcher  v.  Kirk,  60  T.  162;  Ney  v.  Mumme,  66  T.  268. 

(17)  Whero  one  of  two  tenants  in  common  is  under  some  disability  which  prevents  the  run- 
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ning  of  limitation  against  him,  the  other  tenant  is  not  protected  from  the  effect  of  limitatioa; 
and  in  such  case  the  party  under  disability,  and  not  barred,  can  recover  only  his  own  moiety. 
Stovall  y.  Carmichael,  53  T.  883. 

(18)  The  fact  that  the  plaintiff  represents  herself  in  her  petition,  filed  in  trespass  to  tary  title, 
as  the  sole  surviving  heir  of  the  original  mntee,  will  not  defeat  a  recovery  ag^nst  a  trespaaso' 
or  wrong-doer  in  a  case  where  the  evidence  reveals  the  existence  of  other  heirs  not  made 
parties.  Pilcher  v.  Kirk,  66  T.  208.  The  plaintiff,  on  showing  title  either  in  severalty  or  in 
common  with  others  not  joined  in  the  suit,  can  recover  against  a  mere  trespasser.  Guilford  v. 
Love,  49  T.  715. 

(19)  A  suit  by  one  co-tenant  against  parties  in  possession  does  not  put  in  issue  the  title  of  his 
co-tenant,  and  limitation  runs  against  such  co-tenant  not  a  party  to  the  suit,  and  is  not  inter- 
rupted until  the  defendants  are  dispossessed  throi^h  the  writ  of  possession.  Allen  v.  Bead,  66 
T.  18;  citinff  Read  v.  AUen,  66  T.  182;  Stovall  v.  (Srmichael,  62  T.  888. 

(20)  An  alleged  joint  title  in  trespass  to  trv  title  is  not  supported  by  titles  in  severalty  to  the 
individuals  constituting  the  plaintiffs.  Teal  v.  Terrell,  48  T.  491.  A  discontinuance  or  aban- 
donment of  the  suit  by  one  of  the  plaintiffs  does  not  abate  the  suit,  nor  preclude  a  recovery  by 
the  other  plaintiff;  nor  will  the  fact  that  there  is  verdict  and  judgment  for  only  one  of  the 
plaintiffs  below  furnish  a  ground  for  the  reversal  of  the  judgment  at  the  instance  of  the  de- 
fendants. Biencourt  v.  Parker,  27  T.  658.  Under  our  system,  in  which  there  is  no  distinction, 
as  to  the  manner  and  time  of  their  enforcement,  between  legal  and  equitable  rights,  the 
joinder  by  mutual  consent  of  pliuntiffs  in  trespass  to  try  title,  in  one  of  whom  is  vested  the 
legal  title,  and  in  the  other  the  equitable  interest,  based  on  a  contract  with  the  owner  of  the 
legal  title,  though  an  irregularity,  is  not  fatal  to  the  action  and  would  constitute  no  ground  for 
reversal    Satterwhite  v.  Kosser,  61  T.  166. 

([21)  The  right  of  one  to  sue  for  the  use  of  another,  in  an  action  of  trespass  to  try  title,  as  he 
might  do  in  an  action  of  debt,  is  denied.    Hooper  v.  Hall,  80  T.  154. 

(22)  When  a  decedent  during  his  life-time  purchased  and  paid  for  land  and  had  the  deed  made 
to  his  son,  who  afterwards  b^^me  the  administrator  of  his  estate  and  inventoried  the  land  as 
property  of  the  estate,  the  son  may,  in  his  capacitv  of  administrator,  maintain  trespass  to  tiy 
title  for  its  recoverv,  under  a  petition  stating  the  facts  and  alleging  a  resulting  trust  in  favor 
of  the  deceased  father.  Such  a  petition  sets  up  an  equitable  cause  of  action  good  on  demurrer. 
Burdett  v.  Haley,  51  T.  540. 

(28)  It  is  no  misjoinder  of  causes  of  action,  in  trespass  to  try  title,  to  claim  in  the  same  suit 
judgment  for  the  land,  and  for  damages  committed  on  the  premises,  such  as  destroying  (am- 
ber, tearing  down  fences,  etc.    Hillman  v.  Baumbach,  21  T.  208. 

(24)  The  real  owner  of  land  cannot  recover  damages  against  one  who,  claiming  the  land  as 
owner,  sold  it  to  another  who  committed  a  trespass  upon  the  land,  unless  it  appeared  that  he 
acted  in  concert  with  his  vendee  in  the  illegal  act,  or  that  the  injury  was  the  natural  and  prox- 
imate result  of  some  act  done  by  him.      AuK^lanahan  v.  Stephens,  67  T.  854. 

(25)  A.  B.,  who  sued  as  a  feme  8ole,  in  trespass  to  try  title,  alleged  that  she  was  the  owner 
and  entitled  to  possession  of  the  land  sued  for,  and  that  she  held  the  same  by  r^^ular  chain  of 
title,  which  she  filed ;  one  of  the  deeds  was  made  to  her  whilst  her  husband  was  yet  living. 
The  court  refused  to  charge  thaUthe  presumption  was  that  the  land  was  community  property, 
and  that  the  plaintiff  could  not  maintain  a  suit  for  it  in  her  own  name.  Held:  (1)  That  there 
was  no  error  in  refusing  the  charge.  (2)  Distinguished  from  Hatchett  v.  Conner,  SO  T.  Ill; 
Hollow^  v.  HoUoway,  80  T.  164;  Owen  v.  Tankersley,  12  T.  418;  and  Moffatt  v.  Sydnor,  18 
T.  628;  Hutchins  v.  Bacon,  46  T.  408. 

(26)  In  an  action  of  trespass  to  try  title,  the  defendants  claimed  the  land  under  a  deed  exe- 
cutea  on  the  27th  of  November,  1865,  while  the  plaintiffs  claimed  it  under  a  sheriff's  sale,  by 
virtue  of  a  iudgtiient  which  was  recorded  in  the  county  on  the  same  27th  of  November,  at  four 
o'clock  in  the  afternoon ;  and  the  relative  merits  of  the  titles  depended  on  the  question  of  fact, 
whether  the  registration  of  the  judgment  or  the  execution  of  the  deed  was  prior  in  point  of 
time.  Held,  that  as  the  plaintiffs  in  this  form  of  action  can  only  recover  on  the  strength  of 
their  own  title,  the  burden  of  proof  rested  upon  them  to  show  that  the  judgment  was  recorded 
before  the  deed  was  executed ;  and  in  the  absence  of  evidence  on  that  question,  there  is  no  pre- 
sumption that  the  judgment  lien  attached  previous  to  the  execution  of  the  deed.  Hillmann  v. 
Meyer,  85  T.  538. 

(27)  In  trespass  to  try  title  the  plaintiff  read  from  the  original  field-notes  of  the  surveyor, 
made  out  in  the  English  language,  which  contained  the  courses  and  distances  in  meandering 
a  stream  that  bounded  the  survey,  and  were  translated  into  the  grant,  which  was  in  the  Span- 
ish language.  The  date  of  the  survey,  as  shown  by  these  field-notes,  was  five  months  befc»e 
the  exteudmg  of  the  title,  and  before  an  order  of  survey  issued.  Hdd,  that  the  commissioner 
for  extending  titles,  having  recognized  and  acted  on  the  survey,  the  evidence  was  admissihle 
if  it  tended  to  a  more  certain  identification  of  the  land  embraced  in  the  grant.  Cook  v.  Den- 
nis, 61  T.  246. 

(28)  In  an  action  for  the  recoverv  of  land,  partial  discrepancies  between  the  descriptiotn  of 
the  land  as  given  in  the  petition  and  as  given  in  the  title  offered  in  evidence  do  not  raise  a 
question  of  variance  between  the  allegations  of  the  petition  and  the  evidence  offered  in  sup- 
port of  them,  but  a  question  of  the  identity  of  the  land  described  in  the  petition  and  that  de- 
scribed in  the  title.  Therefore  such  discrepancies  are  not  material,  if  it  appear  from  the  whole 
description  in  the  title  to  be  the  same  land  described  in  the  petition.  Smith  v.  Chatham^  14 
T.  322. 

(29)  A  defendant  in  trespass  to  try  title  claimed,  imder  a  sheriff's  sale,  land  described  in  the 
petition  as  lying  and  situated  in  the  county  of  Dallas,  state  of  Texas,  known  and  designated  as 
the  northeast  quarter  of  section  17,  in  township  No.  8,  south  of  the  tirst  base  line, anarange  1, 
east  of  the  first  meridian,  located  by  virtue  of  Peters*  colony  certificate  No.  275.    He  off^-ed 
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in  evidence,  in  addition  to  the  judgment  and  original  execution,  a  writ  of  venditioni  exponas 
and  shenfTs  return,  to  show  levy  and  sale,  in  bothjof  which  the  land  was  described  as  in  tne  pe- 
tition, except  that  section  "  seven ''  appeared  instead  of  section  "  seventeen.**  The  evidence  was 
excluded.  Held:  (1)  It  was  error  to  treat  the  question  thus  presented  as  one  of  variance.  (2)  It 
was  a  question  of  fact  for  the  jury,  considering  the  whole  aescription,  whether  the  return  and 
venditioni  esmonas  described  the  land  sued  for,  and  the  evidence  should  have  been  admitted. 
FVeeman  v.  Brunda^  57  T.  258. 

(80)  One  who  receives  a  deed  absolute  on  its  face  for  money  loaned,  but  who  executes  con- 
temporaneously  an  instrument  binding  himself  to  reconve;^  on  payment  of  purchase  monev,  is 
bat  a  mortgagee;  not  being  entitled  as  such  to  the  possession  of  the  premises,  his  remedy  is  to 
foreclose,  and  this  cannot  be  done  in  the  form  of  an  action  of  trespass  to  try  title.  Edrmgton 
V.  Newland,  57  T.  627. 

(81)  The  appellant  brought  this  suit  to  try  title  to  a  parcel  of  land  in  the  city  of  San  Antonio ; 
the  appellee,  defendant  toIow,  pleaded  former  adjudication  of  the  title  in  a  suit  brought  by 
the  present  appellee  against  the  present  appellant  for  the  abatement  of  a  nuisance  on  the  same 
land.  Held,  that  as  it  appeared  from  the  record  of  the  former  suit  that  the  title  was  therein 
adiudicated,  the  plea  of  res  odQudicata  was  a  good  defense.    Lewis  v.  San  Antonio,  26  T.  816. 

(82)  In  trespajBs  to  try  title,  the  plaintiff  claimed  as  purchaser  at  execution  sale,  under  a 
judgment  obtained  by  himself  against  the  defendant.  The  defendant  pleaded  the  want  of 
actual  notice  of  the  proceeding  under  which  the  judgment  was  obtained,  which  was  rendered 
on  service  by  publication ;  that  the  claim  sued  on  was  fraudulent  and  unjust,  specif3ring  in 
what,  and  prayed  that  the  judgment  be  vacated.  Held,  that  the  parties  being  the  same  in 
both  proceeaings,  the  averments  of  the  answer  were  sufficient  to  support  it  as  a  bill  of  review, 
and,  if  properly  supported  bv  evidence,  to  authorize  the  reopening  of  the  judgment,  and  the 
setting  adae  the  saae  of  the  land.    CundifF  v.  Teague,  46  T.  475. 

Art.  4786.    The  petition  shall  state,  what.    The  petition  shall  state— 

1.  The  real  names  of  the  plaintiff  and  defendant  and  their  residence,  if 
known. 

2.  It  shall  describe  the  premises  by  metes  and  boands,  or  with  sufficient  cer- 
tainty to  identify  the  same,  so  that  from  such  description  possession  thereof 
maybe  delivered,  and  shall  also  state  the  county  or  counties  in  which  the 
same  are  situated. 

k  The  interest  which  the  plaintiff  claims  in  the  premises,  whether  it  be  a 
fee  simple  or  other  estate;  and  if  he  claims  an  undivided  interest  he  shall 
state  the  same  and  the  amount  thereof. 

4.  That  he  was  in  possession  of  the  premises  or  entitled  to  such  possession. 

5.  That  the  defendant  afterward  unlawfully  entered  upon  and  dispossessed 
him  of  such  premises  [stating  the  date]j  and  withholds  from  him  the  possession 
thereof. 

6.  If  rents  and  profits  or  damages  are  claimed,  such  facts  as  show  the 
plaintiff  to  be  entitled  thereto  and  the  amount  thereof. 

7.  It  shall  conclude  with  a  prayer  for  the  relief  sought.  [Act  Feb.  5, 1840; 
4Cong.  p.  136;  P.  D,  5292.] 

(1)  Where  the  leading  obiect  of  an  action  is  to  recover  land,  the  additional  aUegation  of  the 
adverse  claim  being  a  cloud  upon  plaintiff's  title  will  not  change  the  character  of  the  action 
from  trespass  to  try  title.    Shepard  v.  Cummings,  44  T.  502. 

(2)  It  is  not  necessary  for  the  plaintiff,  in  an  action  of  trespass  to  try  title,  to  state  the  evi- 
dence of  his  title ;  but  if  the  petition  purports  to  do  so,  the  substantial  elements  of  the  title 
must  be  stated,  and  none  is  more  essential,  in  a  case  like  tiie  present,  than  the  establishment 
of  the  certificate  by  suit.  Hughes  v.  Lane,  6  T.  2H9.  And  where  plaintiff  claims  title  as  re- 
sulting from  a  parol  gift  of  the  land  in  controversy,  he  should  also  allege  the  facts  necessary 
to  establish  title,  as  valuable  improvements,  etc.     Montgomery  v.  Carlton,  56  T.  361. 

(3)  Where  plaintiffs  in  their  pleadings  do  not  set  out  the  commencement  or  derivation  of 
their  title,  it  is  error  to  exclude  evidence  of  heirship,  otherwise  admissible,  on  the  ground  that 
there  was  no  allegation  of  heirship  in  the  pleadings.  It  would  be  different  if  plaintiffs  had 
undertaken  to  specifically  set  out  tneir  title,  and  had  failed  to  aver  heirship.  Bridges  v.  Cun- 
diff ,  46  T.  440. 

(4)  Since  the  plaintiff  is  not  required  to  set  forth  in  his  petition  his  chain  of  title,  it  is  not 
necessary  that  he  should  state  the  fact  that  the  written  evidence  of  any  link  in  the  chain  has 
been  lost.  Being  himself  a  competent  witness  under  the  statute,  he  may  testify  to  the  loss  of 
a  missing  deea  without  being  required  to  first  file  the  suppletory  affidavit  of  its  loss,  required 
at  common  law.    Parks  v.  Qiudfe,  58  T.  216. 

(5)  An  allegation  of  some  adverse  possession  or  claim  is  a  necessary  part  of  the  petition  in 
an  action  of  trespass  to  try  title.  See  opinion  for  allegations  held  insufficient  to  constitute  the 
statutory  action.     Nye  v.  Hawkins,  65  T.  600. 

(6)  A  plaintiff  setting  up  a  chain  of  title  to  the  land  sued  for  in  his  original  petition  may, 
by  amendment,  describe  a  tract  of  different  location,  and  by  other  chain  of  title ;  and  such 
amendment  relieves  the  plaintiff  from  the  allegations  in  his  original  petition  as  to  his  title; 
and  he  may  support  his  title  to  the  land  described  by  any  competent  testimony.  Hunter  y« 
Morse,  49  T.  219.    See  ante.  Art.  4185  (9). 
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Aet.  4787.  Indorsement  on  petition.  Tho  plaintiff  shall  indorse  on 
bis  petition  that  the  action  is  brought  as  well  to  try  the  title  as  for  damages. 
[Act  Feb.  5,  1840;  4  Cong.  p.  136;  P.  D.  5293.] 

(1)  The  omiseion  to  indorse  on  the  petition  that  the  action  was  brought  "  to  try  the  title,"  as 
directed  in  the  statute,  cannot  control  the  nature  of  the  suit,  when  it  necessarily  invcdved  the 
plaintifTs  title ;  and  if  its  character  and  object  could  have  been  mistaken,  by  which  the  de- 
fendants were  about  to  be  misled  in  their  defenses,  they  should  have  excepted  to  the  petition 
on  that  ground.  Dangerfield  v.  Paschal,  20  T.  586;  Bone  v.  Walters,  14  T.  564;  Shannon  t. 
Taylor,  16  T.  418. 

Art.  4788.  Warrantor,  etc.,  may  be  made  a  party.  When  a  party 
is  sued  for  lands  the  real  owner  or  warrantor  may  make  himself,  or  may  tie 
made  a  party  defendant  in  the  3uit,  and  shall  be  entitled  to  make  such  defense 
as  if  he  had  been  the  original  defendant  in  the  action. 

(1)  Where  the  defendant  sets  up  his  title  and  asks  that  his  vendor  be  made  a  party  to  defend 
the  title  conveyed,  the  vendor  must  be  served  not  only  with  a  copy  of  the  writ  and  of  pUint- 
UTb  petition,  but  also  with  a  copy  of  the  defendant's  answer  and  cro6s-bill«  in  which  pray^  is 
made  to  make  such  new  defendant.    Grain  v.  Wright,  60  T.  515. 

(S)  A  vendor  of  land  who  gives  a  general  warranty  of  title,  when  made  a  part^  defendant 
in  a  suit  against  his  vendee,  must  defend  that  title.  Defenses  of  limitation  available  to  Uie 
vendee,  or  of  the  sufficiency  of  any  part  of  the  title  which  he  warrants,  must  be  urged  by  him. 
Brown  v.  Hearon,  66  T.  68. 

(8)  While  one  who  purchases  during  the  pendency  of  a  suit  involving  title  to  the  land 
bought  need  not  be  made  a  part^,  but  is  bound  by  the  decree  against  t^e  person  from  whom 
be  lx>ught,  there  is  no  rule  whidi  wiU  forbid  making  the  purchaser  from  the  defendant  a 
party,  at  t^e  will  or  with  the  consent  of  the  plaintiff.   .Jemison  v.  Halbert,  47  T.  180. 

(4)  A  defendant  in  possession  by  virtue  of  his  wife's  claim  to  the  property  has  no  right  to 
suspend  proceedings  in  the  cause  until  his  wife  oan.be  made  a  co-defendant.  His  possession  bj 
virtue  of  his  wife's  claim  mav  be  defended  without  the  necessity  of  making  her  a  party.  Her 
rights  would  not  be  concluded  by  the  judgment,  and  the  disadvantage  which  nodgfat  result 
from  her  non- joinder  as  a  defendant  would  affect  the  plaintiff  alona  Thomas  v.  Quarles,  64 
T.  491. 

(5)  A  defendant  answered,  denying  that  he  was  in  possession,  and  after  averring  that  he  bad 
sold  and  conveyed  the  land  after  the  filing  of  the  petition,  but  before  service  of  citation  on 
him,  and  without  laiowledge  that  he  was  sued,  asked  that  his  vendee  be  made  a  par^  defend- 
ant. Held:  (1)  The  answer  was  properly  disregarded  by  the  court.  (3)  The  refusal  to  make 
defendant's  vendee  a  party,  even  if  he  might  properly  have  been  a  party,  was  not  an  error  of 
which  the  defendant  could  complain.    Stewart  v.  Kemp,  54  T.  248. 

(6)  When  the  title  to  real  estate  is  directly  involved  in  a  suit  pending,  any  one  who  has  an 
interest  in  the  property  at  the  time  of  the  commencement  of  the  action  has  a  right,  on  appli- 
cation made  at  the  proper  time  and  manner,  to  intervene.  But  when  the  titie  is  not  directlj 
involved  (as  where  the  land  has  been  levied  on  under  attachment  to  satisfy  a  debt),  then  a 
third  party  in  possession,  in  order  to  intervene,  should  allege  such  facts  as  would  authorize  a 
court  of  equity  to  grant  him  a  writ  of  injunction.  Whitman  v.  Willis,  51  T.  431 ;  Cariin  t. 
Hudson,  12  T.  202;  Ferguson  v.  Herring,  49  T.  126. 

Abt.  4789.  Landlord  may  become  defendant.  When  such  action 
shall  be  commenced  against  a  tenant  in  possession  the  landlord  may  enter  him- 
self as  the  defendant,  or  he  may  be  made  a  party  on  motion  of  such  tenant, 
and  he  shall  be  entitled  to  make  the  same  defense  as  if  the  suit  had  been  orig- 
inally commenced  against  him.  [Act  Feb.  5,  1840;  4  Cong.  p.  136;  P.  S. 
6296.] 

(1)  When  judgment  is  rendered  against  tenants  ousting  them  from  possession  in  a  proceed- 
ing of  which  their  landlord  had  no  notice,  he  may  by  suit  not  only  restrain  tiie  execution  of 
the  writ  of  possession,  but  is  entitled  to  have  the  case  reopened  and  defeat  tiie  original  action 
in  a  trial  de  novo.    Moses  v.  Hussey,  67  T.  456.    Soepoat,  Art.  4790,  note  (2). 

Abt.  4790.  The  possessor  shall  be  defendant  The  defendant  in  the 
action  shall  be  the  person  in  possession  if  the  premises  are  occupied,  or  some 
person  claiming  title  thereto  in  case  they  are  unoccupied. 

(1)  The  owner  of  land  has  such  seizin  by  reason  of  his  titie,  whether  legal  or  equitable,  as 
wiU  support  an  action  of  trespass  to  try  title ;  and  he  may  elect  to  consider  himself  ousted,  and 
bring  suit  against  an  adverse  claimant  of  the  land,  even  though  sue* .  claimant  has  never  been 
in  actual  possession  of  the  land.    Titus  v.  Johnson,  50  T.  224. 

(2)  In  an  action  of  trespass  to  try  title  the  defendant  set  up  a  previous  judgment  obtained 
agamst  the  tenant  of  the  present  plaintiff,  and  claimed  that  the  same  was  conclusive  a^aip^ 
him.  Held:  (1)  That  notwitlistanding  articles  4789  and  4790  of  the  Revised  Statutes,  directing 
that  where  the  premises  are  occupied  the  person  in  possession  shaU  be  the  defendant,  and 
where  that  person  is  a  tenant,  authorizing  the  landlord  to  make  himself  a  party  <^  be  made  a 
party  on  motion  of  the  tenant,  yet  where  the  landlord  is  not  a  party,  and  has  no  notice  of  the 
pendency  of  the  suit,  he  is  not    ound.    (2)  The  petition  and  judgment  in  sucn  previous  suit 
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against  a  tenant  are  inadmissible  as  evidence  to  defend  the  action  by  the  landlord ;  to  treat 
them  as  conclusive  against  the  plaintiff  in  such  action  is  error  sufficient  for  reversal.  (3)  Tliat 
such  previous  suit  stopped  the  running  of  the  statute  of  limitations  in  favor  of  the  landlord  as 
to  an  undivided  half  mterest  sued  for;  but  this  did  not  apply  to  the  remainder^  to  which  no 
claim  was  there  made.  (4)  Where  the  landlord's  possession  has  been  sufficient  to  give  him 
title  by  limitation  as  against  any  other  part  owner  than  the  plaintiff  in  the  previous  suit,  it  is 
error  to  award  to  that  plaintiff  exclusive  possession  of  the  entire  premises.  (5)  It  seems  that 
though  such  possession  be  insufficient  to  give  title  by  limitation,  it  may  be  sufficient  to  protect 
the  party  from  being  elected  as  a  mere  trespasser  by  a  part  owner  sumg  only  in  his  own  be- 
half.   Bead  v.  Allen,  66  T.  176.    See  ante.  Art.  4789,  and  note. 

(8)  In  trespass  to  try  title  against  a  defendant  in  possession,  the  plaintiff  proved  a  judgment 
of  the  federal  court  against  a  third  party,  and  that  he  at  a  marshal's  sale  became  the  pur- 
chaser of  the  interest  of  such  third  party  in  the  property  sued  for ;  after  this  he  offered  to  prove 
that  such  third  party  was  in  possession  of  the  property  at  the  date  when  the  judgment  of  the 
federal  court  was  rendered.  Held:  (1)  The  evidence  should  have  been  admitted.  (2)  Bare  pos- 
session is  sufficient  to  maintain  the  action  against  a  mere  trespasser.  (8)  The  purchaser  at  mar- 
shal's sale  was  by  virtue  of  his  purchase  subrogated  to  all  the  rights  resulting  from  the  posses- 
sion of  the  premises  hj  a  third  party  whose  estate  he  purchased.  His  possession  being  shown, 
the  burden  of  proof  shifted  to  the  defendant  to  show  a  better  title.    Caplen  v.  Drew,  54  T.  498. 

Abt.  4791.  May  join  as  defendants,  whom.  The  plaintiff  may  join  as 
a  defendant  with  the  person  in  possession,  any  other  person  who,  as  landlord, 
remainderman,  reversioner  or  otherwise,  may  claim  title  to  the  premises  or  any 
part  thereof  adversely  to  the  plaintiff. 

(1)  When,  in  trespass  to  trv  title,  the  interest  of  the  defendant  is  separate  and  distinct  from 
that  of  co-defendants  in  the  land  sued  for,  it  is  not  error  to  allow  a  severance  after  a  joint  an- 
swer filed  by  aU  the  defendants.    Snider  v.  Methvin,  60  T.  487. 

(2)  A  disclaimer  by  the  defendant  as  to  part  of  the  land  sued  for  is  not  to  the  prejudice  of 
the  plaintiff,  and  the  allowance  of  such  disclaimer  by  the  court,  after  the  parties  announced 
themselves  ready  for  trial,  is,  therefore,  not  an  error  for  which  the  judgment  in  favor  of  the 
defendant  for  the  remainder  of  the  land  wiU  be  reversed.    Whitehead  v.  Foley,  28  T.  1. 

(8)  A  disclaimer  entitles  the  plaintiff  to  a  judgment  for  the  land  and  the  defendant  to  a 
judgment  for  costs.  If^  however,  it  is  shown  that  the  defendant  was  in  possession  when  the 
suit  was  brought,  he  will  not  be  entitled  to  his  costs.  Wootters  v.  HaU,  67  T.  518 ;  post.  Art 
47«2  (1). 

Abt.  4792.  May  file  plea  of  "not  guilty"  only.  The  defendant  in 
sach  action  may  file  only  the  plea  of  ^^  not  guilty,"  which  shall  state  in  sub- 
stance that  he  is  not  guilty  of  the  injury  com  plained  of  in  the  petition  filed  by 
the  plaintiff  a^inst  him,  except  that  if  he  claims  an  allowance  for  improve- 
ments he  shaU  state  the  facts  entitling  him  to  the  same  as  provided  m  the 
succeeding  chapter.    [Act  Feb.  2,  1844;  8  Cong.  p.  69;  P.  D.  6307.] 

(1)  A  disclaimer  admits  plaintiffs  title  to  the  land  sued  for,  and  a  judgment  thereon  estops 
him  from  afterwards  asserting  title  against  those  claiming  through  the  plaintiff  or  his  heirs, 
unless  he  claims  by  virtue  of  some  right,  acquired  after  the  judgment.  Wootters  v.  Hall,  07 
T.  518.    See  anU,  Art.  4791  (2,  8). 

(2)  The  defendant  may,  by  plea  of  reconvention,  claim  that  the  land  be  decreed  to  him,  that 
the  title  of  the  plaintiff  be  annulled,  and  that  he  have  judgpnent  for  the  mesne  profits.  Egery 
V.  Power,  5T.  601. 

(8)  When  the  answer  of  the  defendant  is  in  the  feature  of  a  cross-biU,  praying  that  his  title  be 
quieted,  if  the  decree  be  in  his  favor  it-  may  adjudge  title  in  him  for  the  amount  of  land  de- 
scribed in  his  answer,  though  it  be  for  a  larger  number  of  acres  than  set  out  in  plain tiff*s  peti- 
tion.   Pearson  V.  Boyd,  62  T.  541. 

Abt.  4793.  What  proof  may  be  made  mider  such  plea.  Under  such 
plea  of  ^^  not  guilty  "  the  defendant  may  ^ive  in  evidence  any  lawful  defense 
to  the  action,  except  the  defense  of  limitiation,  which  shall  be  specially  pleaded. 
[Act  Feb.  2, 1844;  8  Cong.  p.  69.] 

(1)  The  defendant  in  trespass  to  try  title  cannot  interpose,  by  exception,  the  defense  of  stale 
demand  against  a  legal  title  evidenced  by  a  patent  from  the  state  pleaded  by  plaintiff,  when 
the  petition  states  no  act  of  possession  or  clami  by  the  defendant.    Mast  v.  Tibbies,  60  T.  801. 

(2)  It  is  incumbent  upon  the  defendant  to  prove  such  facts  as  may  exist  which  will  disprove 
the  evidence  of  title  offered  by  the  plaintiff.  Deeds  being  offered  by  the  plaintiff,  which  ap- 
parently convey  to  him  the  land  claimed  in  his  petition,  he  is  entitled  to  judgment  in  the 
absence  of  proof  by  the  defendant    McNamara  v.  Meunsch,  66  T.  68. 

(3)  The  defendant  may  in  trespass  to  try  title,  under  the  plea  of  **  not  guUty,**  set  up  any 
matter  of  defense  except  limitation,  or  that  which  involves  affirmative  equitable  relief^  both 
of  which  must  be  specially  pleaded.  Williams  v.  Barnett,  52  T.  180;  Dalby  v.  Booth,  16  T. 
568. 

(4)  In  an  action  of  trespass  to  try  title  in  the  ordinary  form,  with  the  plea  of  *'  not  guilty,** 
the  equities  of  parties  to  the  suit  in  the  land  in  controversy,  Which  was  sold  under  a  decree 
foreclosing  the  vendor's  lien,  and  which  equities  grew  out  of  the  relation  of  the  parties  prior 
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to  such  sale,  will  not  be  inquired  into.  The  equities  must  be  set  out  in  the  pleadings.  R]i^)e- 
toe  V.  Dwyer,  49  T.  498.  [See  post,  note  6.]  In  an  action  by  heirs  of  the  mother  agiumt 
vendees  holding  iinder  deeds  from  the  father  executed  subsequent  to  the  wife's  death,  the  de- 
fendant, under  the  plea  of  not  guilty,  may  prove  the  equities,  if  any,  against  the  plaintiffs  b^ 
reason  of  their  having  received  through  their  legal  guardians  the  proceeds  of  land  acquired 
by  the  father,  after  the  death  of  the  mother,  in  exchange  for  the  land  the  community  interest 
in  which  was  sued  for.  Wright  v.  Doherty,  50  T.  34.  The  plea  of  not  guilty  is  an  answer  to 
the  entire  petition,  and  entitles  the  defendant  to  prove  any  defense,  wheSier  legal  or  equitable. 
The  defendants  in  the  present  case  proved  representations  of  the  plaintiff  whi(3i  are  deemed  to 
estop  the  latter  from  claiming  the  land  in  controversy,  as  aeainst  the  defendants.  Bagsdale 
V.  Qohlke,  86  T.  286;  Johnsen  v.  Byler,  88  T.  606.  Evidence  m  defendant's  behalf  of  fraud  in 
the  acquisition  of  title  by  plaintiff,  or  that  his  title  had  failed  on  account  of  a  sale  made  to  an 
innocent  purchaser  without  notice,  may  be  admitted  in  trespass  to  try  title  under  the  pka  of 
**  not  guilty ; "  under  that  plea  any  other  defense  that  will  prevent  the  plaintiff's  recovery  mar 
be  heard,  except  that  based  on  the  statute  of  limitations,  which  must  be  specially  pleaded. 
McKamey  v.  Thorp,  61  T..  648.  Under  a  plea  of  not  guilty  the  defendimt  may  prove  an  out- 
standing title  in  a  third  party,  superior  to  that  of  plaintiff's,  to  bar  a  recovery.  Such  a  superior 
outstanding  title  is  shown  by  evidence  that  the  vendor  of  the  plaintiff  had  conveyed  by  war- 
ranty deed  the  certificate  to  a  third  party  on  which  the  land  was  patented,  before  the  issuance 
of  patent  to  such  vendor,  which  conveyance  was  duly  recorded  m  the  proper  county.  The 
effect  of  such  conveyance  of  the  certificate  was  to  invest  such  third  party  with  legal  title,  eo 
instanti,  on  the  land  being  patented.  In  this  case  the  land  covered  by  the  certificate  was  sur- 
veyed under  it  at  the  time  the  certificate  was  sold.  Adams  v.  House,  61  T.  639.  It  is  com- 
petent for  the  defendant  to  prove  that  the  plaintiff's  survey  does  not  include  the  land  claimed 
and  in  controversy ;  even  though  the  defendant  were  a  mere  trespasser.  Dalbj  v.  Booth,  16 
T.  568.  When  the  petition  disclosed  that  the  main  object  and  purpose  was  to  try  title  to  the 
undivided  half  of  a  tract  of  land  as  to  which  there  was  a  controversy,  and  of  which  plaintiff 
alleged  that  he  had  been  wrongfully  dispossessed  by  the  defendant,  field,  that,  although  there 
was  a  prayer  for  partition,  the  suit  was  an  action  of  trespass  to  try  title ;  and  that  under  a  plea 
of  *'  not  guilty  "  defendant  could  set  up  any  matter  of  defense  denying  the  title  of  plaintiff,  - 
or  showing  that  defendant  had  acquired  title  to  the  land  in  controversy.  Watson  ▼.  Hewitt, 
45  T.  472. 

(5)  When  plaintiff,  in  his  original  petition,  sets  up  a  deed  under  which  he  alleges  that  de- 
fendant claims,  -and  then  by  allegations  seeks  to  avoid  the  effect  of  the  deed,  he  assumes  the 
burden  of  proof  on  the  issue  thus  made  bj  him.    Hill  v.  Allison,  51  T.  890. 

(6)  If  the  defendant  have  an  equitable  right,  as  against  the  plaintiff,  to  avoid  a  sheriff's  deed 
for  irregularities  in  the  sale,  he  cannot  obtain  such  relief  under  his  plea  of  "  not  guilty; "  bat 
must  invoke  it  by  proper  pleading,  setting  forth  the  facts  specially,  and  impleading  aU  proper 
parties.  The  plea  of  *'  not  guilty  "  to  a  suit  of  trespass  to  lory  title  admits  such  defenses  only 
as  are  applicable  to  that  form  of  action.    Ayres  v.  Duprey,  27  T.  598.    See  ante,  note  (4). 

(7)  Wiiere  the  defendant  pleads  not  guilty  and  gives  in  evidence  facts  which  go  to  confess 
and  avoid  the  plaintiff's  right  of  action,  the  plaintiff  has  the  right,  by  way  of  rebutting  evi- 
dence, without  any  previous  corresponding  allegations,  to  prove  any  facts  which  answer  the 
facts  proved  by  the  defendant  Hunt  v.  Turner,  9  T.  885;  Rivers  v.  Foote,  11  T.  662.  When 
the  defendant  under  the  plea  of  not  guilty  gave  in  evidence  an  absolute  conveyance  of  the 
property  from  the  plaintiff,  it  was  competent  for  the  plaintiff  to  introduce  parol  testimony 
to  show  that  the  conveyance  was  in  fact  a  mort^^,  but  he  could  not  recover  posseeaion  of 
the  property  without  satisfying  the  mortgage.  Hannay  v.  Thompson,  14  T.  142.  Where  de- 
fendants were  permitted,  under  the  plea  of  not  guilty,  to  offer  evidence  of  title  in  themselves 
by  purchase  at  sheriff's  sale  under  a  judgment  against  the  plaintiff,  it  was  competent  for  the 
plaintiff  to  rebut  such  evidence  by  proving  that  the  judgment  was  obtained  by  fraud;  and 
under  such  circumstances  it  was  not  incumbent  on  the  plaintiff  to  plead  any  facts  showing  the 
nullity  of  such  judgment,  or  of  the  title  set  up  under  it.    Rodriguez  v.  Lee,  26  T.  82. 

(8)  A  special  plea  by  defendant  does  not  relieve  the  plaintiff  from  the  necessity  of  proving 
his  title,  or  preclude  the  defendant  from  showing  that  the  land  sued  for  is  not  embraced  in  the 
description  given  in  the  plaintiff's  deed.    Koenigheim  v.  Miles,  67  T.  118. 

(9)  Where  a  defendant  files  a  special  plea  setting  up  title  in  himself  and  setting  out  his  title, 
he  is  confined  in  his  defense  to  the  title  set  up  by  nim,  and  in  such  case  the  general  denial  or 
plea  of  **  not  guilty,"  which  he  may  also  have  pleaded,  is  thereby  waived.  This  rule  in  prac- 
tice has  not  been  regarded  as  applicable  to  a  plea  by  the  defendant  of  title  under  the  statute  at 
limitations,  which  the  statute  requires  shall  be  specially  pleaded.  Custard  v.  Musgrove,  47  T. 
217.  When  the  plea  '*  not  guilty  "  and  a  special  plea  (other  than  limitation)  are  filed,. the 
plaintiff  cannot  himself  rebut  evidence  admitted  under  the  special  plea,  unless  he  has  made 
allegations  in  pleading  under  which  it  would  in  other  cases  be  admissible.  In  avoidance  of 
evidence  admissible  under  the  general  issue,  he  can  submit  testimony  without  such  allega- 
tions. Defendants,  after  pleading  **  not  guilty,"  pleaded  specially  that  the  sheriff's  deed  under 
which  plaintiff  claimed  was  void.  On  the  trial  the  defendants  showed  a  chain  of  title  from 
the  government  to  themselves.  Held,  that  the  plaintiff  could  show  fraud  in  the  acquisition  of 
defenduits'  apparent  title,  and  this  though  plaintiff  had  not  set  up  the  fraud  in  his  pleadings ; 
the  defendants  having  pleaded  nothing  to  render  it  necessary.  McBween  v.  Yett,  60  T.  iBS, 
See  Rivers  v.  Foote,  11  T.  662, 

^  QO)  A  defendant  pleading  special  defenses  in  addition  to  the  plea  of  "  not  guilty  "  will  be 
held  to  the  defenses  so  pleaded,  the  plea  of  **  not  guilty  "  in  such  case  being  considered  as  only 
requiring  plaintiff  to  make  out  his  case.  It  is  not  error  to  refuse  permission  to  the  drfendant, 
after  the  trial  has  begun,  to  withdraw  special  defenses  pleaded.  Such  action,  if  permitted^ 
would  change  the  efiVct  of  the  plea  of  **  not  guilty."    Shields  v.  Hunt,  45  T.  424. 

634 


Digitized  by 


GoogI( 


T.  96,  Ch.  1.]  TRESPASS   TO   TRY   TITLE  —  PLEADINGS,  ETC.  4794,  4795. 

(11)  Plaintiff  sued  for  Umd  in  which  defendant  set  up  homestead  rights.  On  the  trial  it  was 
admitted  that  title  had  been  in  one  of  thd  defendants.  The  defendants  asked  a  judgment  in 
their  favor  on  the  Question  of  title,  and  prayed  that  the  cloud  cast  by  plaintiffs  claim  be 
thereby  removed.  Tne  plaintiff,  in  suppyrt  of  his  title,  offered  on  ^he  trial  an  execution  and 
judgment  against  the  defendant  in  whom  title  was  admitted,  and  under  which  plaintiff  pur- 
chased, which  were  excluded  because  sale  was  made  after  the  return  da^  of  the  execution. 
Plaintiff  thereupon  took  a  nonsuit,  to  which  defendant  excepted,  he  asking  a  judgment  on 
the  admission  that  the  title  was  in  him,  but  offering  no  testimony.  The  court  refused  to  ren- 
der a  judgment  in  defendant*s  favor,  and  he  appealed  from  the  order  dismissing  the  case.  To 
the  counterclaim  of  defendants  the  plaintiff  had  pleaded  a  general  denial  by  way  of  supple- 
mental petition.  Held,  that  no  error  was  committed  in  allowing  the  nonsuit  and  refusmg  a 
judgment  for  defendant  on  his  counterclaim,  he  having  no  evidence  to  support  it.  Block  v. 
wSler,  61  T.  692. 

Abt.  4794.  Answer  taken  as  admitting  possession.  Sach  plea  or 
any  other  answer  to  the  merits  shall  be  an  admission  by  the  defendant,  for 
the  purpose  of  that  action,  that  he  was  in  possession  of  the  premises  sued  for, 
or  that  he  claimed  title  thereto  at  the  time  of  commencing  the  action,  unless 
he  states  distinctly  in  his  answer  the  extent  of  his  possession  or  claim,  in 
which  case  it  shall  be  an  admission  to  such  extent  only.  [Act  Feb.  6, 1840;  4 
Cong.  p.  136;P.  D.  6297.] 

(1)  The  object  of  this  article  is  to  relieve  the  plaintiff  from  proving  a  trespass  when  the 
defendant  had  answered  to  the  merits;  but  it  was  not  intended  to  relieve  theplaintiff  from  the 
necessity  of  showing  title  in  himself  to  the  land  he  me^  seek  to  recover.  Cook  v.  Dennis,  61 
T.  246.  Though  a  court  may  judiciall v  know  that  a  particular  town  is  the  county  seat  of  a 
oonnty,  yet  in  trespass  to  try  title  to  a  lot  in  such  town  the  plaintiff  cannot  recover  by  simply 
ahowing  title  derived  from  the  state  to  land  in  the  county,  covered  by  a  county  seat,  and  a 
conveyance  from  the  county  to  him.  Such  evidence  does  not  negative  the  fact  that  the  county 
seat  may  embrace  other  Umd,  and  that  the  plaintiff^s  lot  is  located  on  such  other  land.  Jones 
▼.  Fancher,  61  T.  698.  An  answer  to  the  merits  admits,  for  the  purposes  of  the  suit,  that  the 
defendant  is  in  possession  of  the  land  described  in  the  petition^  but  cannot  be  construed  into 
an  admission  that  the  land  is  included  within  the  calls  of  the  grant  under  which  the  plaintiff 
claims.  Hence  the  latter  fact  must  be  established  by  evidence  before  the  plaintiff  can  recover. 
Echols  V.  McKie,  60  T.  41.  When  the  defendant  asserts  titL  to  any  part  of  the  land  claimed 
by  plaintiff,  or  relies  upon  the  plea  of  **  not  ^ilty,"  it  is  necessary  for  the  plaintiff  to  show 
that  his  title  extends  to  the  land  claimed  in  his  pleadings;  and,  having  done  this,  he  is  entitled 
to  a  judgment,  unless  superior  title  in  the  defendant  in  some  way  be  shown.  McNamara  v. 
Meunsch,  66  T.  68. 

Abt.  4795.  What  is  sufO^cient  title,  etc.  All  certificates  for  headrights, 
land  Scrip,  bounty  warrant  or  any  other  evidence  of  right  to  land  recognized 
by  the  laws  of  this  state  which  have  been  located  and  surveyed,  shall  be 
deemed  and  held  as  sufficient  title  to  authorize  the  maintenance  of  the  action 
of  trespass  to  try  title.     [Act  Feb.  5,  1841;  5  Cong.  p.  163;  P.  D.  5303.] 

(1)  Trespass  to  try  title  can  be  maintained  by  one  who  has  settled  upon  vacant  land,  upon 
which  he  nJed  as  a  pre-emptor,  and  procured,  as  such,  a  survey  of  the  same.  The  claim  of  sueh 
a  one  constitutes  an  equitable  though  defeasible  title,  which,  on  compliance  with  the  pre-emp- 
tion law,  would  mature  into  a  legal  title.    Buford  v.  Gray,  51  T.  831. 

(2)  A  plaintiff  who  claims  as  a  purchaser  of  school  land,  under  the  act  of  April  24,  1874 
(Laws  of  14th  Leg.  p.  142),  must  show  a  valuation  of  the  land  as  required  by  that  act  to  entitle 
him  to  recover.  To  show  that  there  was  an  application  for  survey,  and  a  survey  made  for 
him,  that  he  executed  his  obligation  to  the  state  for  a  specific  amount,  and  had  paid  instal- 
ments on  that  amount  to  the  state  treasurer,  is  not  sufficient.    Ramsev  v.  Medlin,  55  T.  248. 

(8)  Plaintiff  relied  on  a  chain  of  title  from  the  sovereignty  of  the  soil,  the  deed  to  him  being 
over  twenty  years  old,  containing  a  recital  that  the  purchase  money  had  been  paid.  The 
defendant  showed  a  chain  of  title  to  himself  complete  from  the  sovereignty  of  the  soil,  and 
claimed  under  deed  older  in  date  and  in  registration  than  plaintiff's,  but  junior  to  a  remote 
link  in  plaintiff's  chain,  not  recorded  for  more  than  twenty  years  after  its  execution,  and  after 
th6  execution  and  registration  of  the  entire  chain  to  defendant.  Hdd:  (1)  The  recitab  in  plaint- 
iff's deed  that  the  purchase  mone^  had  been  paid  were  not  sufficient  evidence  to  establish  that 
fact  so  as  to  constitute  him  an  innocent  purchaser.  (2)  The  payment  of  the  money  ^ould 
have  been  proved  otherwise  than  by  the  recitals  in  the  deed.  (3)  Though  the  deed  was  over 
twenty  years  old,  the  payment  of  purchase  money  will  not  be  presumed  when  the  claim  of 
title  has  not  been  accompanied  with  possession ;  especially  is  this  true  when  the  money,  if  paid, 
was  paid  by  the  plaintiff  himself,  who  was  a  witness.  (4)  The  doctrine  of  stale  demand  has  no 
applicatien.  (5)  Distinguished  from  Johnson  v.  Newman,  43  T.  628.  (6)  A  judgment  for 
defendant  was  proper  in  th^  absence  of  any  evidence  to  show  payment  of  purchase  monev, 
except  such  as  appeared  from  the  recitals  of  the  plaintiff's  chain  of  title.  Bremer  v.  Case,  60 
T.  151. 

(4)  An  action  of  trespass  to  try  title  to  certain  lots,  bought  at  a  sale  for  taxes  due  on  them, 
was  brought  against  persons  holding  them  under  claim  of  right.  The  defendants  pleaded  ten 
years'  statute  of  limitation.  Held:  (1)  That  if  the  tax  deed  was  valid,  and  any  title  passed. 
It  was  only  such  as  the  real  owner  of  the  land  had  at  the  time  of  the  sale.    (2)  That  such  a 
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purchaser  stands,  in  relation  to  persons  in  possession  under  claim  of  ri^ht.  but  with  no  title, 
just  as  the  real  owner  would  stand  had  tiiere  been  no  sale.  (3)  That  if  there  had  been  no  lax 
sale,  and  the  suit  had  been  instituted  by  the  real  oVner  at  the  time  it  was,  if  his  right  of  aciion 
would  have  been  barred  by  the  statute  of  limitation,  so  is  that  of  the  purchaser  at  tax  sale,  or 
those  holding  under  him.    Jordan  v.  EUgRins,  6&  T.  150. 

Art.  4796.  Either  party  may  demand  abstract  of  title.  After  an- 
swer filed,  either  party  may,  by  notice  in  writing,  duly  served  on  the  opposite 
party  or  his  attorney  of  record,  not  less  than  ten  days  before  the  trial  of  the 
cause,  demand  an  abstract  in  writing  of  the  claim  or  title  to  the  premises  in 
question  upon  which  he  relies. 

(1)  The  plaintiff,  unless  an  abstract  is  demanded,  is  not  required  to  give  the  defendant  notice 
of  the  source  from  which  he  claims  title,  and  if  he  giveB>the  defendant  notice  of  the  loss  of  a 
particular  deed,  or  of  the  filing  of  a  deed,  or  of  a  certified  copy  thereof,  to  be  nsed  in  eTidenoe, 
ne  is  not  thereby  estopped  from  showing  title  in  some  other  way.  Stanley  v.  Epperson,  45  T. 
645. 

(2)  When  a  party  desires  to  know,  in  advance  of  trial,  the  muniments  of  title  relied  on  by 
the  adverse  party,  he  may  call  for  an  abstract  of  his  title.  A  preliminary  inquiry  by  the  court 
into  his  sources  of  title,  and  an  order  requiring  him  to  elect  which  of  two  sources  of  title  he 
would  rely  on,  was  held  error.    Hammond  v.  ConnoUy,  68  T.  62. 

Abt.  4797.  Abstract  must  be  filed  in  twenty  days,  etc.  Such  ab- 
stract of  title  shall  be  filed  with  the  papers  of  the  caase  within  twenty  days 
after  the  service  of  the  notice,  or  within  such  further  time  as  the  court  on 
good  cause  shown  may  grant,  and  in  default  thereof  no  evidence  of  the  claim 
or  title  of  such  opposite  party  shall  be  given  on  the  trial. 

Abt.  4798.  Abstract  shall  state  what.  The  abstract  mentioned  in  the 
two  preceding  articles  shall  state  — 

1.  The  nature  of  each  document  or  written  instrument  intended  to  be  used 
as  evidence  and  its  date;  or, 

2.  If  a  contract  or  conveyance,  its  date,  the  parties  thereto  and  the  date 
of  the  proof  or  acknowledgment,  and  before  wl^at  officer  the  same  was  made; 
and, 

3.  Where  recorded,  stating  the  book  and  pa^  of  the  record. 

4.  If  not  recorded  in  the  county  when  the  trial  is  had,  copies  of  such  instru- 
ment, with  the  names  of  the  subscribing  witnesses,  shall  be  included. 

If  such  unrecorded  instrument  be  lost  or  destroyed,  it  shall  be  sufficient  to 
state  the  nature  of  such  instrument  and  the  loss  or  destruction. 

Aet.  4799.  Amended  abstract.  The  court  may  allow  either  party  to 
file  an  amended  abstract  of  titles,  under  the  same  rules  which  authorize*^  the 
amendment  of  pleadings  so  far  as  they  are  applicable ;  but  in  all  cases  the  doc- 
umentary evidence  of  title  shall  at  the  trial  be  confined  to  the  matters  con- 
tained in  the  abstract  of  titles. 

Abt.  4800.  Surveyor  appointed,  etc.  The  presiding  judge  of  the 
court  may,  either  in  term  time  or  in  vacation,  at  his  own  discretion,  or  oa 
motion  of  either  party  to  the  action,  appoint  a  surveyor,  who  shall  survey  the 
premises  in  controversy  pursuant  to  the  order  of  the  court,  and  report  his 
action  under  oath  to  such  court;  and  if  said  report  be  not  rejected  for  good 
cause  shown,  the  same  shall  be  admitted  as  evidence  on  the  trial.  [ActTeb. 
5, 1840;  4  Cong.  p.  136;  P.  D.  5294.] 

Abt.  4801.  Survey  unnecessary,  when.  Where  there  is  no  dispute  as 
to  the  lines  or  boundaries  of  the  land  in  controversy,  or  where  the  defendant 
admits  that  he  is  in  possession  of  the  lands  or  tenements  included  in  the 
plaintiflTs  claim  or  title,  an  order  of  survey  shall  be  unnecessary.  [Act  Feb. 
^  1840;  4  Cong.  p.  136;  P.  D.  5308.] 

(1)  Where  the  defendant  pleads  title  in  himself »  and  t*  e  land  is  sufficiently  described  in  tJie 
petition,  it  is  not  error  to  refuse  an  order  of  survey  on  motion  of  the  defendant.  Castro  v. 
Wurzbach,  13  T.  128. 

Abt.  4802.  Common  source  of  title,  proof  of.  It  shall  not  be  neces- 
sary for  the  plaintiff  to  deraign  title  beyond  a  common  source,  and  proof  of 
a  common  source  may  be  made  by  the  plaintiff  by  certified  copies  of  the 
deeds  showing  a  claim  of  title  to  tue  defendant  emanating  from  and  under 
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such  common  source;  but  before  anysiich  certified  copies  shall  be  read  in  evi- 
dence they  shall  be  filed  with  the  papers  of  the  suit  three  days  before  the 
trial,  and  the  adverse  party  served  witn  notice  of  such  tiling  as  in  other  cases; 
jn*ovid4d^  that  such  certified  copies  shall  not  be  evidence  of  title  in  the  defend- 
ant unless  offered  in  evidence  by  him,  and  the  plaintiff  shall  not  be  precluded 
from  making  anj^  legal  objection  to  such  certified  copies  or  the  originals 
thereof  when  introduced  by  the  defendant.  [Act  Sept.  28,  1871;  12  Leg. 
S.  S.  p.  3;  P.  D.  6829.] 

(1)  An  agreement  between  tbe  litigants  that  they  claimed  under  a  oonmion  source  is  not  an 
admission  that  each  had  a  regular  chain  of  title  leading  up  to  such  common  source;  much  less 
is  it  an  admission  that  a  deed  offered  in  evidence  is  the  line  of  title.  The  effect  of  such  an 
agreement  is  to  relieve  the  plaintiffs  from  the  necessity  of  tracing  their  tiUe  back  to  the  gov« 
ernment.  If  they  traced  their  title  back  to  a  common  source,  and  defenduit  failed  to  show 
title  in  himself  derived  from  the  common  source,  or  an  outstanding  title  in  any  one  else,  judg- 
ment should  not  have  been  for  defendant.    Tapp  v.  Corey,  64  T.  594. 

(2)  When  defendant  agreed  that  a  certain  party  was  the  common  source  of  title  to  the  land 
in  controversy,  he  was  precluded  from  daimmg  any  interest  in  the  land  not  derived  from  that 
source.    Crabtree  v.  Whiteselle,  65  T.  111. 

(8)  Where  both  parties  claim  title  under  a  common  source,  and  plaintiff  shows  title  from 
such  common  source,  and  that  defendant  is  in  possession,  such  evidence  is  sufficient,  and  it 
devolves  upon  the  defendant  to  show  either  the  nullity  of  plaintiff's  deed,  ox  prove  a  superior 
title  in  himself.    Stephens  v.  Hix,  88  T.  656. 

(4)  When  the  defendant  claims  title  through  a  sheriff's  deed  under  judgment  and  execution 
against  the  plaintiff,  the  plaintiff  is  not  required  to  deraign  title  beyond  himself,  as  a  common 
source,  nor  is  he  required  to  all^e  the  common  source  of  title  in  order  to  introduce  evidence 
of  it.    StegaU  v.  Huff,  54  T.  192. 

(5)  When  defendant  denies  possession  and  claims  title  to  the  land  in  oontroversv  from  the 

Slaintiff  by  a  sale  under  an  Execution  against  him,  it  is  not  error  to  overrule  the  objection  of 
efendant  to  the  validity  of  the  title  down  to  plaintiff.    Pearson  v.  Flanagan,  52  T.  266. 

(6)  Where  the  evidence  showed  that  both  parties  claimed  title  from  a  common  source,  the 
fact  that  the  appellee  filed  an  abstract  of  his  title  reaching  back  to  the  sovereignty  of  the  soil, 
but  failed  to  establish  that  title  by  proof,  did  not  alter  the  rule  entitling  him  to  recover,  if  he 
showed  the  older  title  under  the  common  source.    Sellman  v.  Hardin^S  T.  86. 

(7)  The  defendant  relied  on  a  title  derived  from  the  plaintiff,  atld^  it  was  immaterial 
whether  or  not  the  plaintiff  established  a  complete  chain  of  title  down  to  himself  from  the 
original  grantee,  llie  parties  claimed  under  a  common  source,  and  it  was  sufficient  if  the  evi- 
dence did  not  show  that  the  plaintiff  had  parted  with  his  title  by  reason  of  any  of  the  deeds 
through  which  defendant  claimed.    Calder  v.  Ramsey,  66  T.  218. 

(8)  Defendant  pleaded  the  general  denial  and  not  guilty.  Plaintiffs  deraigned  their  title  from 
one  B.,  and  then  to  make  out  their  case  offered  certain  conveyances  to  show  that  the  defend- 
ant also  claimed  under  R. ;  but  defendant  disclaimed  an^  title  from  or  under  R.  and  objected 
to  the  introduction  of  the  conveyances  offered  by  the  plaintiffs.  KM^  that  it  was  error  to  over- 
rule the  defendant's  objections  and  admit  the  conveyances.    Linthicum  v.  March,  87  T.  849. 

(9)  A  deed  made  by  tne  officer  to  a  purchaser  at  an  execution  sale  is  competent  evidence  to 
show  that  the  adverse  party  claims  under  a  common  source,  without  introducing  the  judgment 
and  execution.    Sellman  v.  Hardin,  58  T.  86. 

(10)  Where  the  parties  claim  through  a  common  source,  the  defendant  is  not  thereby  es* 
topped  from  showing  a  superior  outstanding  title  in  a  third  party.  Koenigheim  v.  Miles,  o7  T. 
118. 

(11)  A  pax^  who  has  filed  an  affidavit  impeaching  a  deed  filed  by  his  adversary  as  a  forgery 
may,  if  satisfied  of  its  genuineness  afterwards,  withdraw  his  affidavit ;  nor  would  he  be  thereby 
precluded  from  afterwards  asserting  any  right  he  might  have  under  such  deed.  Hammond  v. 
Connolly,  68  T.  62. 

Abt.  4803.  Judgment  by  default.  If  the  defendant,  who  has  been  per- 
sonally served  with  citation  according  to  law,  fails  to  appear  and  answer  by 
himself  or  attorney  within  the  time  prescribed  by  law  for  other  actions  in  the 
district  court,  the  proper  jud^ent  by  defaalt  may  be  entered  against  him  and 
in  favor  of  the  plamtiff  for  the  title  to  the  premises  or  the  possession  thereof, 
or  for  both  according  to  the  petition,  and  for  all  costs,  without  any  proof  of 
title  by  the  plaintiff. 

Aht.  4804.  Proof  ex  parte,  when  made.  If  the  defendant  has  been 
cited  only  by  publication,  and  fails  to  appear  and  answer  by  himself,  or  by 
attorney  of  his  own  selection,  or  if  any  defendant,  having  answered,  fails  to 
appear  by  himself  or  attorney  when  the  case  is  called  for  trial  on  the  merits, 
the  plaintiff  shall  make  such  proof  as  will  entitle  him  prima  fade  to  recover, 
whereupon  the  proper  judgment  shall  be  entered. 
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Art.  4805.  When  defendant  claims  part  only.  Where  the  defend- 
ant claims  part  of  the  premises  only,  the  answer  shall  be  equivalent  to  a  dis- 
claimer of  the  balance. 

Art.  4806.  When  plaintiff  pro ves  part.  Where  the  defendant  claims 
the  whole  premises,  and  the  plaintiff  shows  himself  entitled  to  recover  part, 
the  plaintiff  shall  recover  sach  part  and  costs. 

Art.  4807.  May  recover  a  part,  etc.,  when.  When  there  are  two  or 
more  plaintiffs  or  defendants,  any  one  or  more  of  the  plaintiffs  may  recover 
against  one  or  more  of  the  defendants  the  premises  or  any  part  thereof,  or  any 
interest  therein,  or  damages,  according  to  tne  rights  of  the  parties. 

(1^  One  having  sued  for  the  whole  of  a  tract  of  land  may  neverthieleeB  recover  an  undivided 
interest.    Williams  v.  Davis,  66  T.  250. 

(2)  That  an  intervenor  may  show  title  to  an  undivided  interest  in  the  land  sued  for  in  tres- 
pass to  tr^  title  does  not  adffect  the  right  of  the  plaintiff  to  recover,  who  shows  title  to  the 
remaining  interest,  as  against  defendant,  who  is  a  mere  trespasser.  Roosevelt  v.  Davis,  49  T. 
468. 

(8)  When  the  plaintiff  has  proved  a  prima  facie  leeal  title  in  himself,  and  the  evidence  of 
defendant  does  not  establish  title  in  him,  it  is  proper  fbr  the  court  to  instruct  the  jury  to  re- 
turn a  verdict  for  plaintiff.    Montgomery  v.  Carlton,  56  T.  861. 

(4)  Where  several  tracts  are  sued  for  and  are  described  in  the  petition  by  the  date  and  name 
of  the  patentees  and  number  of  acres  in  each  tract,  a  verdict  for  plaintiff,  less  two  of  the 
tracts,  aescribed  by  name  of  the  grantee,  is  sufSciently  certain  to  allow  of  a  judgment  thereon. 
Wood  V.  Welder,  42  T.  896.  Where  several  defendants  sever  in  their  defense,  presenting  dif- 
ferent defenses,  there  should  be  distinct  judgments;  and  on  appeal  an  appeal  bond  should  be 
given  for  each  judgment ;  otherwise  the  appeal  wiU  be  dismissed.    Chambers  v.  Fisk,  9  T.  26L 

Aet.  4808.  The  judgment,  etc.  Upon  the  finding  of  the  jury,  or  of  the 
court  where  the  case  is  tried  by  the  court,  in  favor  of  the  plaintiff  for  the 
whole  or  any  part  of  the  premises  in  controversy,  the  judgment  shall  be  that 
the  plaintiff  recover  of  the  defendant  the  title,  or  possession,  or  both,  as  the 
case  may  be,  of  such  premises,  describing  them,  and,  where  he  recovers  the 
possession,  that  he  have  his  writ  of  possession. 

(1)  In  an  action  of  trespass  to  try  title  and  for  damages  incident  thereto,  if  no  answer  be  filedL 
the  aUe^tions  of  the  petition  are  taken  pro  oonfesaoDy  default,  and  nothing  more  is  needed 
for  the  jury,  under  a  writ  of  inquiry,  to  determine,  from  the  evidence,  the  amount  of  the  un- 
liquidated damages  for  the  mesne  profits.  There  is  no  occasion,  in  such  case,  for  the  phuntiff 
to  adduce  an^  proof  of  his  title.    Caldwell  v.  Fraim,  82  T.  810. 

(2)  Where  issue  is  joined  generallv,  and  the  plaintiff  proves  the  better  title  to  anv  part  of 
the  land  claimed  by  him,  he  is  entitled  to  judgment  for  that  part.    Scott  v.  Rhea,  5  T.  368. 

(8)  Where  the  evidence  discloses  that  none  of  the  defendants  were  in  possession  of  a  part  of 
the  premises  sued  for,  but  all  had  answered  and  failed  to  disclaim  as  to  any  part  of  the  land, 
the  plaintiff,  on  exhibiting  a  perfect  title,  is  entitled  to  a  judgment  against  all  the  def endanti 
for  all  the  land  to  which  he  establishes  his  right,  and  for  the  costs  of  suit.  Ko«i|gheim  t. 
MUes,  67  T.  118. 

(4)  It  is  manifest  error  to  render  judgment  for  land,  a  portion  of  which  is  not  embraced  in 
the  description  given  in  the  pleadings  of  the  land  in  controversy.  Throckmorton  v.  Daven- 
port, 55  T.  286. 

(5)  When  the  boundarv  lines  of  the  survey  of  land  are  not  established  so  as  to  oorreqx»d 
with  the  description  of  the  land  contained  in  the  petition,  the  plaintiff  fails  in  his  action  and 
the  verdict  should  be  for  defendant    Jones  v.  Andrews,  62  T.  652. 

(6)  A  clause  in  a  judgment  removing  cloud  and  quieting  defendant's  title  to  the  premises 
sued  for  adds  nothing  to  the  force  of  the  usual  entry,  that  the  plaintiff  take  nothing  by  his 
suit,  etc.    French  v.  Olive,  67  T.  400;  RaUway  Co.  v.  McGehee,  49  T.  481. 

(7)  It  is  error  in  a  judgment  for  plaintiff  to  award  a  writ  of  possession  against  persons  other 
than  defendants,  who  have  entered  upon  the  premises  recovered  prior  to  the  institution  of  the 
suit.    Jones  v.  Burget,  88  T.  896. 

(8)  The  execution  of  a  writ  of  possession  against  parties  bound  by  the  judgment  under  which 
it  issued  in  no  way  affects  the  right  of  a  party  in  possession  of  another  part  of  the  grant  sued 
for,  and  not  bound  by  the  judgment,  when  such  party  had  title  to  his  land  by  umitation. 

.Texas  Land  Co.  v.  WiUiams,  51  T.  51. 

Abt.  4809.  Damages,  etc.,  when  recovered.  Where  it  is  alleged  and 
proved  that  one  of  the  parties  is  in  possession  of  the  premises,  the  coart  or 
jury,  if  they  find  for  the  adverse  partv,  shall  assess  the  damages  for  the  use 
and  occupation  of  the  premises;  and  if  sp^ial  injury  to  the  property  be  al- 
leged and  proved,  the  damages  for  such  injury  shall  be  also  assessed,  and  the 
proper  judgment  shall  be  entered  therefor,  on  which  execution  may  issue;  bat 
damages  shall  not  be  assessed  under  this  article  for  use  and  occupation,  or  for 
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injuries  done  over  two  years  prior  to  the  commencement  of  the  suit.  [Act 
Sept.  28,  1871;  12  Leg.  S.  S.  p.  3.] 

AsT.  4810.  Considered  with  claim  for  improvements,  when. 
When  the  defendant  or  person  in  possession  has  claimed  an  allowance  for  im- 
provements in  accordance  with  the  provisions  of  the  succeeding  chapter,  the 
claim  for  use  and  occupation  and  damages  mentioned  in  the  preceding  article 
shall  be  considered  ana  acted  on  in  connection  with  such  claim  by  the  defend- 
ant or  person  in  possession. 

Abt.  4811.  Final  judgment  conclusive.  Any  final  judgment  ren- 
dered in  any  action  for  the  recovery  of  real  estate  hereafter  commenced  shall 
be  conclusive  as  to  the  title  or  right  of  possession  established  in  such  action 
upon  the  party  against  whom  it  is  recovered,  and  upon  all  persons  claiming 
from,  through  or  under  such  party,  by  title  arising  aiter  the  commencement 
of  such  action. 

(1)  Construing  this  article  in  connection  with  sections  4  and  5  of  the  Final  Title  of  the  Revised 
Civil  Statutes,  page  718,  a  plaintiff  was  not  precluded  from  his  second  action  of  trespass  to  try 
title,  by  a  judgment  rendered  after  the  code  took  effect,  if  rendered  in  a  suit  commenced 
before  that  time.    HaU  v.  Wooters,  54  T.  2^1. 

Abt.  4812.  Former  laws  shall  govern,  when.  *  iN^othing  ander  this 
title  shall  be  so  construed  as  to  alter,  impair  or  take  away  the  rights  of  parties, 
as  arising  under  the  laws  in  force  before  the  introduction  of  the  common  law; 
but  the  same  shall  be  decided  by  the  principles  of  the  law  or  laws  under  which 
the  same  accrued,  or  by  which  the  same  were  regulated  or  in  any  manner 
affected.    [Act  Sept.  28,  1871;  12  Leg.  S.  S.  p.  3;  F^D.  5297.] 

(1)  Except  as  to  the  course  of  practice  or  procedure,  the  provisions  of  the  old  law  are  to  gov- 
ern in  such  a  suit.  The  parties  may,  in  its  prosecution  or  defense,  plead  and  prove  the  same 
matters  that  they  could  have  urged  nad  the  cause  been  tried  under  the  former  law.  Steed  v. 
Petty,  66  T.  490. 
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Abt. 

4818. 

4814 
4815. 
4816. 
4817. 


Sug^tion  of  improvements  in  good 

faith. 
Issue  as  to. 

Bents  and  profits  to  be  offset  against 
Judgment  for  excess,  etc. 
Writ  of  possession  not  to  issue  for  a 

year,  unless,  etc. 


Abt. 
4818. 

4819. 

4820. 
4831. 


On  failure  of  plaintiff,  defendant  may 
pay,  etc.,  and  keep  premises. 

Defendant  failing  to  pay,  etc.,  within 
six  months,  writ  to  Issue. 

Judgment. 

Duty  of  clerk  receiving  payment,  etc. 


Abt.  4813.  Suggestion  of  improvements  in  good  Mth.  The  de- 
fendant, in  any  action  of  trespass  to  try  title,  may  allege  in  his  pleadings  that 
he  and  those  under  whom  he  claims  have  had  adverse  possession  in  good  faith 
of  the  premises  in  controversy,  for  at  least  one  year  next  before  the  com- 
mencement of  such  suit;  and  that  he  and  those  under  whom  he  claims  have 
made  permanent  and  valuable  improvements  on  the  lands  sued  for  during  the 
time  tney  have  had  such  possession,  stating  the  improvements  and  their  value 
respectively;  and  stating  also  the  {^rounds  of  such  claim.  [Act  Feb.  5,  1840; 
4  Cong.  p.  186;  P.  D.  6300.] 

(1)  The  statute  of  this  state,  which  secures  to  possessors  of  real  property  in  good  faith  reim- 
bursement from  the  true  owner  for  permanent  and  valuable  improvements  made  on  the  prop- 
erty bj  the  former,  is  consistent  with  equity  and  the  civil  law,  and  not  inconsistent  with  the 
constitution.    Saunders  v.  Wilson,  19  T.  194;  Scott  v.  Mather,  14  T.  285. 

(2)  Gkxxi  faith  alone,  regardless  of  the  character  of  title  under  which  a  party  daims,  does 
not  entitle  him  to  reco  w  the  value  of  his  improvements.  If  a  person  does  not  look  to  the  char- 
acter of  the  title  by  which  he  enters  upon  and  improves  land,  but  recklessly  acts  on  the  pre- 
sumption that  any  deed  conveys  a  title,  he  does  so  at  his  own  risk.  If  there  are  no  grounds 
for  his  questioning  the  fact  that  he  has  neither  a  title  nor  the  semblance  of  an  apparent  title, 
the  law  wiU  conclusively  presume  that  his  claim  is  not  based  on  good  faith.  Miller  v.  Brown- 
son,  50  T.  588;  House  v.  Stone,  64  T.  678. 
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(3)  To  enable  defendant  to  recover  compensation  for  improvements  made  in  good  faith,  it  is 
necessary  that  he  should  aver  that  he  entered  under  claim  of  title.  (Powell  v.  Davis,  19  T. 
882,  cited  bv  the  court.)    Ragsdale  v.  Gk>hlke,  86  T.  286. 

(4)  Something  more  is  required  to  support  the  suggestion  of  good  faith  than  a  deed  from 
one  having  neither  title  nor  possession  of  tne  land.    Muler  v.  Brownson,  50  T.  584. 

(5)  If  a  tax  title  shows  upon  its  face  that  it  is  void,  it  cannot  be  the  foundation  for  a  daim 
for  the  value  of  improvements  made  in  good  faith.  Hatchett  v.  Conner,  30  T.  104:  House 
T.  Stone,  64  T.  677.  It  is  settled  that  tax  titles  when  in  every  respect  complete  may  constitute 
perfect  assurance  of  title;  they  may  constitute  the  basis  of  good  title  under  the  statute  of 
limitations,  independent  of  any  judicial  determination  as  to  their  validity;  and  unier  certiin 
circumstances  they  are  to  be  deemed  colorable  titles.  Though  invalid,  a  tax  title  is  not  neces- 
sarily without  meritorious  consideration,  if  the  owner  had  reasonable  grounds  for  believing 
that  his  title  was  good.    House  v.  Stone,  64  T.  678. 

(6)  One  claiming  under  an  invalid  tax  title,  not  void  on  its  face,  is  entitled  to  adduce  evi- 
dence as  to  improvements  under  his  suggestion  of  good  faith,  and  to  have  that  issue  deter- 
mined. French  v.  Qrenet,  57  T.  273.  and  Wofford  v.  McKinna.  28  T.  86,  approved,  and  Bobson 
▼.  Osborn,  18  T.  298,  questioned.  House  v.  Stone,  64  T.  677 ;  Stewart  v.  Kemp,  54  T.  24a  See 
opinion  for  evidence  held  insufficient  to  sustain  the  presumption  of  law  that  there  was  a  lack 
of  good  faith  on  the  part  of  a  claimant  for  the  value  of  improvements.  House  t.  Stone, 
64  T.  678. 

(7)  It  is  a  question  of  fact  to  be  determined  whether  the  claimant  did  in  good  faitti  believe 
his  own  to  be  the  true  and  superior  title.  The  application  of  the  maxim  that  "  every  man  is 
held  to  know  the  law  "  is  not  as  to  this  class  of  cases  recognized,  but  expressly  disclaimed  by 
our  courts.  House  v.  Stone,  64  T.  678.  The  following  decisions  referred  to  as  furnishing  a 
proper  guide  for  instructions  in  such  cases :  French  v.  Qrenet,  57  T.  278 ;  Sartain  ▼.  Hamilton, 
12  T.  220;  Hill  v.  Spear,  48  T.  588;  Dom  v.  Dunham,  24  T.  880;  Hutchins  v.  Bacon,  46  T.  409; 
Thompson  v.  Oomstock,  59  T.  818. 

(8)  One  who  purchases  land  from  another,  whom  he  honestly  believes  to  be  thegnmteeof 
the  same,  he  having  the  same  name  with  the  grantee,  and,  having  paid  for  and  entered  upon  the 
land,  ma^es  permanent  improvements  thereon,  ignorant  that  some  other  person  has  the  better 
right,  is  entitled  to  recover  from  the  true  owner,  under  the  terms  of  the  statute,  oompensaticm 
for  his  improvements.  Pilcher  v.  Kirk,  60  T.  162.  A  possessor  in  ^ood  faith  is  not  only  one 
who  supposes'^umself  to  be  the  true  owner  of  the  land,  but  who  is  ignorant  that  his  title  is 
oontestea  bv  any  one  claiming  a  better  right ;  and  it  was  intimated  in  Sartain  v.  Hamilton  (13  T. 
219),  that  tne  rule  ought,  in  a  proper  case,  to  be  extended  further  in  support  of  the  right  to  re- 
cover compensation  for  improvements  made  in  good  faith.  Houston  v.  Sneed,  15  T.  ^ ;  Doro 
V.  Dunham,  24  T.  866.  But  there  may  be  cases  where,  though  aware  of  an  adverse  claim,  the 
possessor  may  have  reasonable  and  strong  grounds  to  believe  such  claim  to  be  destitute  of  any 
just  or  legal  foundation  and  so  be  a  possessor  in  good  faith.  Dom  v.  Dunham,  24  T.  866 ;  Sar- 
tain V.  Hamilton,  12  T.  219.  The  fact  that  a  purchaser,  who  has  paid  for  land,  did  so  with 
knowledge  of  an  adverse  claim,  which  was  in  tact  the  better  title,  is  not  conclusive  of  the  fact 
that  such  purchaser  had  not  acted  in  good  faith.  Hutchins  v.  Bacon,  46  T.  408.  A  party  who 
has  knowledge  of  the  existence  of  an  adverse  title,  superior,  as  it  may  turn  out,  to  bis  own,  or 
a  knowledge  as  to  the  muniments  of  his  own  title  with  which  the  law  charges  him,  and  the 
defects  of  which  are  in  law  fatal  to  the  validity  of  his  title,  is  nevertheless  not  rigidly  held  re- 
sponsible for  his  innocent  errors  as  to  the  le^  interpretation  of  either  the  validity  and 
superiority  of  the  adverse  title,  or  of  the  inferiority  of  his  own.    House  v.  Stone,  64  T.  678. 

(9)  A  defendant  who  had  been  sued  for  title  and  possession  of  a  school  section  of  land,, 
which  had  been  purchased  bv  the  plaintiff,  pleaded  that  he  was  **  informed  by  the  county  sur- 
veyor of  the  oounty  where  the  land  was  situate,  that  it  was  vacant  public  domain; "  that  he 
filed  upon  the  same  as  a  pre-emptor,  established  his  home,  made  valuable  imnrovemmits 
thereon,  and  procured  survey  and  held-notes  thereof  to  be  forwarded  to  the  general  land  <^oe; 
that  afterwards  learning  his  mistake,  he  applied  to  purchase  the  same  from  the  state  as  a 
school  section.  On  this  statement  he  set  up  possession  in  good  fail^  and  claimed  compoisa- 
tion  for  improvements.  Held:  (1)  That  proof  of  all  the  facts  alleged  would  not  sustain  a  plea 
of  good  faith.  (2)  The  plea  under  former  decisions  would  have  been  good  had  it  shown  that 
he  was  an  occupant  without  knowledge,  or  tlie  means  by  the  use  of  ordinaiy  diligence  of 
learning,  that  the  land  was  not  public  domain.  (Citing  Sellman  v.  Lee,  55  T.  §22 ;  Powell  v. 
Davis,  19  T.  882.)    Thompson  v.  Comstock,  59  T.  8ia 

A  mistake  of  boundary  where  the  defendant  has  failed  to  employ  the  legal  means  (a  survey 
by  the  proper  surveyor)  to  ascertain  the  boundaries  of  his  land  cannot  constitute  the  founda- 
tion for  a  possession  in  good  faith,  under  the  statute.  This  has  nothing  to  do  with  the  prin- 
ciple of  equity,  where  the  real  owner  stands  by  and  permits  an  i^K)rant  possessor  to  make 
valuable  improvements,  without  giving  him  notice  of  his  claim.  Sartain  v.  Hamilton,  13  T. 
219.  A  claim  for  improvements  made  in  good  faith  will  not  be  sustained  by  proof  of  mistake 
as  to  the  boundary  lines  of  the  land  claimed,  unless  carelessness  be  excluded.  Nesbitt  v. 
Walters,  38  T.  576. 

(10)  When,  in  trespass  to  try  title,  the  defendant  does  not  attack  the  title  of  plaintiff,  but 
claims  the  value  of  permanent  improvements  made  by  himself  through  mistake  across  a 
boundary  line,  he  is  not  entitled  to  their  value,  if,  by  the  exercise  of  due  diligence,  the  true 
boundary  could  have  been  discovered.  If,  however,  the  mistake  was  not  caused  by  the  de- 
fendant's negligence,  and  the  plaintiff  knowingly  stood  by  while  the  improvements  were 
being  made  by  defendant  through  mistake,  and  failed  to  inform  him  of  his  right  to  the  land, 
then  defendant  would  be  entitled  to  recover  the  value  of  the  improvements,  less  the  value 
of  the  use  and  occupation.     Heirs  of  Gatlin  v.  Organ,  57  T.  11. 

(11)  A  controversy  as  to  boundary  lines  between  plaintiff  and  defendants  was  appueaQj 
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settled  by  general  surveys  run  in  1875,  and  plaintiff  readjusted  her  fences  to  correspond  with 
the  boundary  line  claimed  by  defendants;  defendants  in  1876  erected  a  fence  on  the  land  ap- 
parently abandoned  to  them  by  plaintiff.  In  1888  another  survey  was  made,  which  located 
the  boundary  line  where  plaintiff  had  originally  asserted  it  to  be.  Plaintiff  did  not  claim  the 
fence  erected  in  1876,  but  ordered  the  defendants  not  to  remove  it.  On  its  removal  she  sued 
for  its  value.  Held:  (1)  If  plaintiff  had  not  lost  her  right  to  reclaim  the  land  by  her  acqui- 
escence in  the  line  run  in  1875,  defendants  had  forfeited  no  claim  to  their  improvements. 
(Saunders  v.  Wilson,  19  T.  201.)  (2)  The  fence  did  not  become  plaintiff's  property  if  she  declined 
to  claim  it,  and  for  its  removal  she  could  not  recover  its  value,  when,  if  slie  had  kept  it,  she 
would  have  been  liable  to  defendants  for  the  enhanced  value  of  the  land  if  it  was  hers.  Har- 
rell  V.  Houston,  66  T.  278. 

(12)  A  purchaser  at  a  sale,  made  at  a  decree  of  court  which  had  no  jurisdiction,  may  still, 
under  some  circumstances,  be  a  purchaser  in  good  faith,  and  as  such  entitled  under  the  stat- 
ute to  compensation  for  improvements  made  on  land  purchased  before  eviction.  See  opinion 
for  a  case.  French  v.  Grenet,  57  T.  273.  A  purchase  at  administrator's  sale,  where  it  proves 
to  be  invalid,  may  constitute  the  basis  for  a  claim  for  valuable  improvements  made  in  good 
faith.  Burdett  v.  Silsbee,  15  T.  604.  The  claim  of  a  defendant  in  possession  under  a  voia 
judicial  sale,  for  the  value  of  necessary  and  beneficial  repairs,  made  by  him  on  itnproved  real 
estate,  and  which  have  enhanced  the  value  of  the  property,  is  based  upon  a  higher  equity  than 
if  the  improvements  were  merely  ornamental  or  new.  See  statement  and  opinion  for  a  case 
in  which  such  a  claim  was  allowed.    French  v.  Grenet,  57 *T.  278. 

(18)  It  would  seem  that  when  the  defect  in  a  title  exists  in  the  power  under  which  it  is  exe- 
cuted, and  is  such  as  the  true  owner  could  waive  by  parol  or  by  acts  done  in  pais,  any  act  or 
conduct  of  his  which  would  lead  the  purchaser  to  tiebeve  that  the  defect  was  waived,  or  that 
the  true  owner  had  acquiesced  in  his  possession  and  improvement  of  the  property,  would  con- 
stitute the  purchaser  a  possessor  in  good  faith.    Ck)le  v.  'Bammel.  62  T.  109. 

(14)  A  deed  signed  by  a  married  woman  subsequent  to  the  passage  of  the  act  of  February 
3,  1841  (O.  &  W.  Dig.  p.  696),  regulating  the  conveyances  of  property  by  married  women,  but 
the  execution  whereof  was  not  acknowledged  to  have  been  made  by  her  privily  and  apart 
from  her  husband  as  reuuired  by  said  statute,  passes  neither  a  legal  nor  an  equitable  title. 
Berry  v.  Donley,  26  T.  787.  That  a  defendant  purchased  land,  knowing  that  his  vendor  held 
it  under  a  deed  from  a  married  woman,  defectively  acknowledged,  is  not  inconsistent  with  his 
good  faith  in  such  purchase ;  and  in  such  case  it  was  error  to  exclude  evidence  of  value  of  im- 
provements from  the  jury.  Hill  v.  Spear,  48  T.  588.  A  mamed  woman  whose  separate  prop- 
erty was  claimed  and  occupied  under  a  deed  made  by  her  in  blank,  for  a  larger  sum  of  money 
specified  therein  than  her  agent  afterwards  undertook  to  sell  for  when  the  deed  was  delivered, 
remained  silent  for  seven  years  while  the  purchaser  was  improving  the  property.  Held^  that 
under  such  circumstances  the  purchaser  was  entitled  to  pay  for  the  value  of  nis  improvements 
before  eviotion.    Oole  v.  Bammel,  62  T.  109. 

(15)  A  defendant  in  an  action  of  trespass  to  try  title  who  makes  improvements  on  the  prem- 
iaee  after  smt  brought,  no  matter  what  his  intention  may  have  been  as  to  their  removal,  has 
no  more  right  to  claim  that  he  acted  in  good  faith  than  a  mere  trespaaser.  This  is  so,  though 
he  may  have  sequestered  and  replevied  the  premises;  and  no  tenant  of  his  having  notice  of  the 
suit  has  any  greater  rights  than  nimself .    Henderson  v.  Ownby,  56  T.  647. 

(16)  It  is  a  iamiliar  principle  of  equity,  independent  of  the  statute,  that  if  the  true  owner 
stands  by  and  suffers  improvements  to  be  made  on  his  land,  without  notice  of  hia  title,  he 
must  pay  for  the  improvements,  on  the  maxim  that  he  ought  to  have  spoken  when  he  was 
silent  (quia  tctcuit  cum  damare  debuitj,  and  on  the  rule  of  natural  justice  that  no  one  should 
be  enricned  by  the  loss  or  injury  of  another.    Saunders  v.  Wilson,  19  T.  202. 

(17)  In  suits  for  the  rescission  of  sales  of  land  the  parties  should  set  up  their  respective  equi- 
ties, for  rents  and  profits  on  the  one  hand,  and  for  the  value  of  improvements,  interest  of  pur- 
chase money,  if  paid,  etc,  on  the  other.  Where  the  purchase  money  has  beien  paid,  and  no 
fraud  or  injustice  has  been  committed  by  either  party,  and  the  vendor  is  unable  to  make  the 
title,  the  rule  is  to  restore  the  land  to  the  vendor,  without  profits,  and  the  purchase  money  to 
the  vendee  without  interest.  But  if  in  such  case  the  vendee  had  made  valuable  improvements, 
there  should  be  an  allowance  for  the  value  of  such  improvements.    Patrick  v.  Roach,  21  T.  251. 

.  Where  a  rescission  is  sought,  the  right  to  the  value  of  improvements  and  the  measure  of  iu 
allowanoe  depend  on  principles  of  equity  and  not  on  the  provisions  of  the  statute  regulating 
the  action  of  trespass  to  try  titles ;  and  in  such  cases  the  purchaser  should  be  allowed  payment 
for  all  substantial  improvements  and  repairs.    Patrick  v.  Roach,  21  T.  251. 

(18;  Where  there  was  a  valid  judgment  against  partners,  and  after  decease  of  one  of  the 
partners  execution  was  issued  thereon  and  levied  upon  real  estate  belonging  to  the  deceased 
partner,  which  was  sold;  in  an  action  by  the  administrator  of  the  deceased  putner against  thj 
purchaser  to  recover  the  property,  it  was  held  that  the  defendant  could  not  be  compelled  to 
restore  the  property  purcluased  until  reimbursed  the  amount  paid  by  him,  and  that  he,  being  a 
purchaser  in  good  faith,  was  entitled  to  compensation  for  permanent  improvements  made  t}y 
nim;  and  thai  it  was  properly  decreed  that  no  writ  of  possession  should  issue  until  the  plaintiff 
had  paid  the  money  into  court  for  the  benefit  of  defendant,  and  that  if  plaintiff  failed  to  pay 
the  money  within  twelve  months  the  title  should  be  vested  in  the  defendant.  Bafiey  v.  White, 
13  T.  114. 

Abt.  4814.    Issue  as  to.    Where  the  defendant  has  filed  bis  claim  for  an 

allowance  for  improvements  in  accordance  with  the  preceding  article,  if  the 

court  or  jury  find  that  he  is  not  tlie  ri^htftd  owner  of  the  premises  sued  for, 

but  that  lie  and  those  under  whom  he  claims  have  made  permanent  and  vaiu- 
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able  improvements  thereon,  being  possessors  thereof  in  good  faith,  the  court 
or  jury  shall  at  the  same  time  estimate  from  the  testimony  — 

1.  The  value  at  the  time  of  trial  of  such  improvements  as  were  so  made  be- 
fore the  tiling  of  the  suit,  not  exceeding  the  amount  to  which  the  value  of  the 
premises  is  actually  increased  thereby. 

2.  The  value  of  the  use  and  occupation  of  the  premises  during  the  time  the 
defendant  was  in  possession  thereof  (exclusive  of  the  improvements  thereon 
made  by  himself  or  those  under  whom  he  claims),  and  also,  if  authorized  by 
the  pleading,  the  damages  for  waste  or  other  injury  to  the  premises  com- 
mitted by  him,  not  computing  such  annual  value  for  a  longer  time  than  two 
years  before  suit,  nor  damages  for  waste  or  injury  done  before  said  two  years. 

3.  The  value  of  the  premises  recovered,  witnout  the  improvements  made  as 
aforesaid.     [Act  Feb.  5,  1840;  4  Cong.  p.  136.] 

(1)  Where  a  defendant  in  an  action  to  try  title  faiU  to  suggest  valuable  improvements  in  his 
pleadings,  he^  cannot  be  permitted  to  prove  them  on  the  triaE    Rogers  v.  Bracken,  15  T.  664. 

(2)  A  party  claiming,  in  trespass  to  try  title,  the  value  of  improvements  made  on  the  land 
must  set  up,  as  he  would  any  other  fact,  his  claim  for  improvements,  and  set  forth  specificaUy 
the  gro and  upon  which  that  claim  is  based.  A  general  informal  suggestion  to  the  court,  that 
he  has  made  permanent  and  valuable  improvements,  and  was  a  possessor  in  good  faith,  whidi 
was  sufficient  under  a  former  statute,  will  not  comply  with  the  law  (R.  S.  art.  4818).  Thomp- 
son V.  Comstock,  59  T.  818. 

(8)  When  improvements  were  made  on  land  prior  to  the  adoption  of  the  Revised  Statute,  the 
plaintiff  may  recover  the  value  of  the  use  and  occupation  of  the  premises  including  that  of 
the  improvements  as  an  offset  to  the  defendant's  claim  for  imi»:ovements  made  in  good  failh 
Bitner  v.  Land  Co.  67  T.  341. 

Abt.  4815.  Rents  and  profits  to  be  oflbet  against.  If  the  sum  esti- 
mated for  the  improvements  exceed  the  damages  estimated  against  the  de- 
fendant and  the  value  of  the  use  and  occupation  as  aforesaid,  there  shall  thea 
be  estimated  against  him,  if  authorized  by  the  testimony,  the  value  of  the  use 
and  occupation  and  the  damages  for  injury  done  by  him,  or  those  under  whom 
he  claims,  for  any  time  before  the  said  two  years,  so  far  as  may  be  necessary 
to  balance  the  claim  for  improvements,  but  no  further;  and  he  shall  not  be 
liable  for  the  excess,  if  any,  beyond  the  value  of  the  improvements. 

Abt.  4816.  Judgment  for  excess,  etc.  If  it  shall  appear  from  the  find- 
ing of  the  court  or  jury,  under  the  two  preceding  articles,  that  the  estimated 
value  of  the  use  and  occupation  and  damages  exceed  the  estimated  value  of 
the  improvements,  judgment  shall  be  entered  for  the  plaintiff  for  the  excess 
and  costs  in  addition  to  a  judgment  for  the  premises;  but  should  the  estimated 
value  of  the  improvements  exceed  the  estimated  value  of  the  use  and  occupa- 
tion and  damages,  judgment  shall  be  entered  for  the  defendant  for  the  excess. 

Abt.  4817.  Writ  of  possession  not  to  issue,  unless,  etc.  In  any 
action  of  trespass  to  try  title  when  the  lands  or  tenements  have  been  adjudged 
to  the  plaintiff,  and  the  estimated  value  of  the  improvements  in  excess  of  the 
value  of  the  use  and  occupation  and  damages  has  been  adjudged  to  the  de- 
fendant, no  writ  of  possession  shall  be  issued  for  the  term  of  one  year  after 
the  date  of  the  judgment,  unless  the  plaintiff  shall  pay  to  the  clerk  of  the  court 
for  the  defendant  the  amount  of  such  judgment  in  favor  of  the  defendant, 
with  the  interest  thereon.     [Act  Feb.  5,  1840;  4  Cong.  p.  136;  P.  D.  5301.] 

Abt.  4818.  On  failure  of  plaintiff,  defendant  may  pay,  etc.  If  the 
plaintiff  shall  neglect  for  the  term  of  one  year  to  pay  over  the  amount  of  said 
judgment  in  favor  of  the  defendant,  with  the  interest  thereon,  as  directed  in 
the  preceding  article,  and  the  defendant  shall,  within  six  months  after  the  ex- 
piration of  said  year,  pay  to  the  clerk  of  the  court  for  the  plaintiff  the  value 
of  the  lands  or  tenements  without  regard  to  the  improvements,  as  estimated 
by  the  court  or  jury,  then  the  plaintiff  shall  be  forever  barred  of  his  writ  of 
possession,  and  from  ever  having  or  mamtaining  any  action  whatever  sigainst 
the  defendant,  his  heirs  or  assigns,  for  the  lands  or  tenements  recovered  by 
such  suit. 

Abt.  4819.  Defendant  failing  to  pay,  etc.  If  the  defendant  or  his 
legal  representatives  shall  not,  within  the  six  months  aforesaid,  pay  over  to 
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the  olerk  for  the  plaintiff  the  estimated  value  of  the  lan^ls  or  tenements,  as 
directed  in  the  preceding  article,  then  the  plaintiff  may  sue  out  his  writ  of 
possession  as  in  ordinary  cases. 

Art.  4820.  Judgment.  The  judgment  or  decree  of  the  court  shall  recite 
the  estimated  value  of  the  premises  without  the  improvements,  and  shall  also 
include  the  conditions,  stipulations  and  directions  contained  in  the  three  pre- 
ceding articles,  so  far  as  they  may  be  applicable  to  the  case  before  the  court. 

Art.  4821.  Duty  of  clerk  on  receiving  pasrment,  etc.  Whenever 
payment  shall  be  made  to  the  clerk  of  the  court  by  the  plaintiff  or  defendant, 
as  provided  in  the  preceding  articles,  it  shall  be  the  duty  of  such  clerk  to  enter 
a  memorandum  of  such  payment,  with  the  date  thereof,  on  the  page  of  the 
record  on  which  the  juogment  was  entered ;  and  he  shall,  on  demand,  pay 
over  the  money  to  the  party  entitled,  taking  his  receipt  therefor,  dated  and 
signed  x>n  the  page  of  the  record  aforesaid. 

INDEX. 


ABSTRACT  OF  TITLE,  may  be  demanded 
when  and  how,  4796. 

must  be  demanded,  when,  4796  (1,  2). 

filed  when,  4797. 

shall  state  what,  4798. 

may  be  amended,  4799. 
ANSWER,    See  Not  Guilty, 

to  the  merits,  admits  possession,  4794. 
.     does  not  admit  title,  4794  (1). 
BOUNDARIES,  action  may  be  brought  to  de- 
termine, when,  4785  (7). 
BOUNTY  WARRANT  win  support  action  of 

trespass  to  try  title.  4795. 
BURDEN  OF  PROOF  rests  on  plaintiff,  4785 

(26). 
CERTIFICATES   FOR  LAND  will    support 

action  of  trespass  to  try  title,  4795. 
<X>MMON  SOURCE  OF  TITLE,  proof  of,  how 

made,  4802  and  notes. 
DAMAGES  may  be  recovered,  when,  4809. 

aasessed  how,  4809. 

claim  for,  considered  with  claim  for  im- 
provements, etc..  4810. 
DEKD,  recital  in,  not  evidence  of  payment  i>f 

purchase  money,  4795  (8). 
DE1«'ENDANT,  who  shaU  be,  4790  and  note, 
479L 

pleas  of,  4792. 

disdaimer  by,  effect  of,  4792  (1). 

may  plead  in  reconvention,  4792  (2,  8). 
.DEMISE,  how  alleged,  4785  (9). 
DISCLAIMER  may  be  allowed,  when,  4791  (2). 

entitles  plaintiff  to  judgment,  4791  (8). 

admits  plaintiff's  title,  4792  (1). 
DISCONTINUANCE  by  one  of  severalplaint- 

iffs  does  not  abate  suit,  when,  4785  (20). 
EJECTMENT,  fictitious  proceedings  m,  abol- 
ished, 4784. 

superseded  by  action  of  trespass  to  try  title, 

4784(1)- 
EQUITABLE  DEFENSE  must  be  specially 

Dleaded,  4798  (8,  4,  6,  9). 
E^ATE  lees  than  fee-simple  will  support  ac- 
tion, 4785  (1,  2). 
for  term  of  years,  wiUsuppcnt  action,  4785(8). 
IDENTITY   OF   LAND,    how  shown,    4785 

(27.29). 
JMPROVEMENTS,  claim  for  value  of,  when 
and  how  made,  4813. 
right  to  value  of,  legal  and  equitable,  4818(1). 
flood  faith  alone  insufficient,  4818  (2-4). 
claim  for,  under  tax  title,  allowed  when, 
4818  (5,  6). 


IMPROVEMENTS  —  continued, 
good  faith  a  question  of  fact,  4818  CT-KQ- 
rule  as  to,  in  suits  for  rescission  of  sales  of 

land,  4813(17). 
issue  ad  to,  4814. 
claim  for,  must  be  made,  4814  (1). 

how  made,  4814  (2). 
value  of,  computed  how,  when  made  under 

old  Uw.  4814  (8). 
rents  and  profits  to  be  offset  against,  4815. 
judgment  for  excess,  etc.,  4816. 

where  value  exceeds  use  and  occupation, 
4817-4819. 

how  rendered,  4820. 

duty  of  clerk  to  receive  payment,  4821. 
INTERVENTION,  right  not  exercised,  when, 

4788  (6). 
JOINDER,  holders  of  legal  and  equitable  titles 

may  join,  4785  (22). 
of  chum  for  land  and  for  damages,  4785(28). 
of  legal  and  equitable  rights,  4^  (25). 
of  l^al  and  equitable  relief,  4785  (22,  82). 
JOINT  TITLE,  not  supported  by  evidence  of 

title  in  severalty,  4785  (20). 
may  be  based   upon   legal  and  equitable 

rights,  4785  (20). 
JUDGMENT,  by  default,  whoi  rendered,  4808. 
on  service  by  publication,  randered  when, 

4804. 
where  defendant  diBolaims  part  of  premises, 

4805. 
where  plaintiff  shows  title  to  part  only,  4806. 
where  one  of  several  plaintiffs  shows  title,  . 

4807  and  notes, 
form  of,  when  in  favor  of  plaintiff,  4808  and 

notes, 
rendered  for  damages,  when,  4809 
conclusive,  when,  4811  and  note, 
effect  of,  under  former  laws,  4812  and  note^ 

LANDLORD  may  bring  action  against  tenat'tt 
4784  (4,  5). 

may  be  made  party,  when,  4789,  4791. 

not   bound   by   judgment  against  tenant, 
4789  (1). 
LAND  SCRIP  will  support  action  of  trespass 

to  try  title,  4795. 
LIMITATION  must  be  specially  pleaded,  479&. 
MARRIED  WOMAN  not  necessary  nsriy  ui 

suit  against  her  husband,  when,  4788  ». 
MORTGAGEE  cannot  maintain  action,  4785 

(30). 
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NOT  GUILTY.    See  Answer. 
pteA  of,  4792. 
evidence  admissible  ander,  4708  and  notes, 
may  be  rebutted  without  plea,  4798  (4, 
7,  9.  11). 
waived  by  special  plea,  4798  (8-11). 
OCJCUPANCY   will   support    action,    when, 

4785  (10.  18). 
OUTSTANDING    TITLE   may   be    pleaded, 

when,  4785  (14.  15). 
OWNER  may  become  a  party  to  suit,  4788. 
purchaser    pending  suit,  xnade  party  when, 
4788  (8). 
PARTIES,  who  are,   4786-4788,  4789,  4790, 

4791. 
PETITION,  requisites  of,  4786. 
allegation  of  "  cloud  upon  title,**  effect  of, 

4786  (IV  F-  » 

need  not  state  evidence  of  title.  4786  (2). 
rule  as  to  stating  evidence  of  title.  4786  (2, 8). 
must  allege  adverse  possession,  etc.,  4786  (5;. 
may  be  amended,  4786  (6). 
indorsement  on.  4787  and  note. 
PLEADINGS,  rules  as  to,  4785  and  notee. 
'     petition  shall  state  what,  4786. 
indorsement  on.  4787. 
answer,  how  made,  4792. 
evidence  admissible  under,  4798. 
admits  possession,  when,  4794  and  notes. 
PRE-EMPTOR  may  bring  action  of  tre^>a8B 

to  try  title,  4795  (1). 
PURCHASE  MONEY,  payment  of  must  be 
shown  to  establish  title,  when,  4795  (8). 
payment  of.  cannot  be  shown  by  recitals  in 
deed.  4795  (8). 
PURCHASER  pendente  lite  may  be  made 

party,  when,  4788  (8-5). 
RAILROAD,  action  may  be  brought  against 

for  unlawful  use  of  land,  4785  (6). 
:tEBUTTING  EVIDENCE  of  plaintiff  admis- 
sible without  pleading,  when,  4798  (7),  (9). 
RECONVENTION,  _plea  in,  4792  (2),  (8). 
REMAINDER-MAN,  may  be  made  a  party, 

4791. 
RES  ADJUDICATA  may  be  pleaded*  when, 

4785  (81,  82). 
REVERSIONER  may  be  made  a  party,  4791. 
SCHOOL  LAND,  purchaser  of,  may  bring  ao- 

ti^,  when,  4795  (2). 
SEVERANCE  of  defendants  in  pleading,  al- 
lowwl  when,  4791  (1). 


when    and    how. 
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SPECIAL  PLEAS  of  limitation  neoeanry.^TSI. 
necessary  where  equitable  relief  is  ask)*^, 

4793  (8.  4,  6). 
is  a  waiver  of  plea  of  **  not  guilty,"  470601). 
cannot  be  withdrawn  after  Inal  ccmmienoes. 
4793  (10). 
SUGGESTION  OF  IMPROVEMENT\  when 

and  how  made.  4818. 
SURVEY,  ordered  when,  4800. 

unnecessary  when,  4801. 
TAX  DEED  conveys  estate  of  owner,  4796  (4^ 
TENANT,  in  action  against  landlord,  may  be- 
come a  party.  4789  (1),  4790  and  notes. 
TENANTS  IN  COMMON,  action  may  be  main- 
tained by  one  alone,  4785  (16,  18-aO).* 
disability  of  one  will  not  suspend  statute 
against  another,  4785  (17.  19). 
TITLE  must  be  shown  at  commencement  of 
suit.  4785  (8). 
outstanding,  may  be  shown  when,  4785  (14, 

15). 
what  constitutes,  4795. 
abstract    of,  demanded 

4796-9. 
need   not  be   deralgned   beyond 
source,  4802  and  notes. 
TRESPASS  TO  .TRT  TITLE,  titles  to  laod 
tried  by,  4784. 
takes  the  place  of  action  of  ejectment^  4'^ 

(1). 
form  of,  immaterial,  4784  (2). 
rules  goTerning,  4785. 

may  be  brought  for  a  less  estate  than  a  fee* 
simple.  4785  (1). 

on  rignt  to  use  of  land,  4785  (2X 

on  term  of  years.  4785  (8). 

where  action  of  forcible  entry  and  detainer 
lies,  4785  (4). 

against  a  rauroad  oompany,  4785  (6). 

to  determine  boundaries,  4785  (7). 
cannot  be  maintained  on  a  subsequently  to- 

quired  title,  4785  (8). 
supported   by   proof  of  prior  occnpanqr, 

4TO5  (10). 
cannot  be  brought  by  one  for  the  use  of  an- 
other, 4785  (21). 
USEE  may  maintain  action  of  treqMOi  to  tiy 

Utie,  4784  (2). 
WARRANTOR  ma  v  be  made  a  party,  478a 
how  served.  4788  (1). 
must  defend,  4788  (S). 
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4822. 


TITLE  97- TRIAL  OF  RIGHT  OF  PROPERTY. 


Abt. 

4689. 


4824. 
48S5. 
4826. 
4827. 


4839. 


4880. 
4881. 


4888. 
4884. 
4885. 


Claimant  must  make  affidav^it. 

Bond  and  its  requisites  and  effect. 

Bond,  condition  of. 

Property  to  be  delivered  to  claimant. 

Return  of  oath  and  bond. 

Form  of  bond. 

Form  immateriaL 

Betom  of  oath,  bond,  and  copy  of  writ 
when  levy  made  in  county  other  than 
that  where  writ  issued. 

Return  of  original  writ. 

Jurisdiction. 

Cause,  how  docketed. 

Issue  to  be  made,  etc. 

Reauisites  of  issue. 

Judgment  by  default  against  defend- 
ant, when. 


Abt. 

4886.  Judgment  of  nonsuit  against  plaintiff, 

when. 

4887.  Proceedings,  how  conducted. 

4888.  Burden  of  proof  on  plaintiff,  when. 

4889.  Burden  of  proof  on  defendant,  when. 

4840.  Damages. 

4841.  Where  value  of  property  exceeds  judg- 

ment. 

4842.  Copy  of  writ  evidence,  when. 
4848.    Judgment 

4844.  Execution  not  to  issue  within  ten  dayv. 

4845.  Return  of  property  by  claimant  within 

ten  days. 

4846.  Claim   operates  as  release  of    dam- 

ages. 

4847.  Levy  may  be  made  on  other  property. 


Abt.  4822.  Claimant  must  make,  affidavit.  Whenever  any  sherifF  or 
other  lawfal  officer  shall  levy  a  writ  of  execution,  seoaestration,  attachment 
or  other  like  writ,  n]X)n  any  persofaal  property,  aiid  such  property,  or  any  part 
thereof,  shall  be  claimed  by  any  person  who  is  not  a  party  to  such  writ,  such 
person  or  his  agent  or  attorney  may  make  oath  in  writing  before  any  officer 
authorized  to  administer  oaths,  that  such  claim  is  made  in  good  faith,  and  pre- 
sent such  oath  in  writing  to  the  officer  who  made  such  levy.  [Act  March  18, 
1848;  2  Leg.  p.  140;  P.  D.  5310,] 

(1)  A  party  to  the  writ  under  which  property  is  seized  is  not  entitled  to  this  remedy.  Pitts 
■v.  Burgess,  2  App.  C.  C.  §  700. 

<2)  A  mortgagee  of  personal  property,  the  possession  of  which  remained  with  the  mortgagor, 
<»nnot  claim  the  property  in  this  proceeding.  Qammage  v.  SiUiman,  3  App.  C.  C.  §  14 ;  Dur- 
ham v.  Flannagan,  2  App.  C.  C.  §  24;  citing  Wright  v.  Henderson,  12  T.  43;  GUliam  v.  Hen« 
dersQn,  12  T.  47;  Wooten  v.  Wheeler,  22  T.  888;  Belt  v.  Raguet,  27  T.  471 ;  George  v.  Dyer,  I 
App*  O.  C.  §  781 ;  Brown  v.  Young,  1  App.  C.  C.  §  1242 ;  Aiken  v.  Kennedy,  1  App.  C.  C.  g  1822. 
The  doctrine  that  the  interest  of  the  mortgagor  in  personal  property  may  be  levied  on  to  satisfy 
the  execution  in  favor  of  a  third  party,  applies  equally  to  property  conveyed  by  deed  of  trust, 
where  the  trustee  or  cestui  que  trust  is  neither  in  possession  nor  entitled  to  possession  at  the 
time  of  levy  and  sale.  If  the  security  afforded  by  the  prior  lien  is  in  danger  of  being  destroyed 
by  nroceedings  under  the  levy,  the  remedy  is  an  appeal  by  an  original  suit  invoking  the  equi- 
table powers  of  the  court.  The  question  of  priority  of  liens  will  not  oe  determined  in  a  proceed- 
ing  for  the  trial  of  the  right  of  property.    Kavsor  v.  Reid.  55  T.  266. 

(8)  The  property  was,  under  the  facts  in  this  case  and  the  statutes  (arts.  2292-2296, 166, 167), 
subject  to  attachment ;  but  he  who  holds  property  in  pledge  cannot  avail  himself  of  the  stat- 
utory remedy  provided  for  the  trial  of  the  nght  of  property,  if  the  levy  be  made  on  notice  as  the 
statute  directs,  and  the  pledgee's  possession  be  not  disturbed.  If,  however,  possession  be  taken 
by  the  office  under  the  attachment,  the  statutory  remedy  to  try  right  to  property  may  be  re- 
ported to.    Osborn  v.  Koenigheim,  57  T.  91 ;  Durham  v.  f lannagan,  2  App.  C.  C.  ^  24. 

(4)  A  joint  owner  of  or  partner  in  property  cannot  as  a  claimant  prevent  the  sale  of  the  in- 
terest of  his  co-owner  or  copartner  in  the  property.  If  his  rights  require  protection  in  the  mat- 
ter, he  must  resort  to  other  remedies  afforded  by  the  law.    &hley  v.  Hale,  1  App.  C.  C.  g  932. 

(5)  A  party  whose  property  has  been  wrongfully  seized  under  a  writ  against  another  person 
is  not  limited  to  the  statutory  remedy;  he  may  avail  himself  of  his  common  law  remecues  by 
suit  for  the  recovery  of  the  property  or  for  damages.  Moore  v.  Gammel,  18  T.  121 ;  Schley  v. 
Hale.  1  App.  C.  C.  §981.  Or  a  case  may  be  made  in  which,  as  in  the  present  one,  injunction 
will  he.    Hardy  v.  Broaddus,  85  T.  668.    See  post,  note  7. 

(6)  When  the  right  to  personal  property  levied  upon  is  involved  in  a  suit,  it  is,  as  a  general 
rule,  the  proper  practice  to  require  a  claimant  to  resort  to  the  statutory  remedy  for  trial  of  the 
right  of  property.    Whitman  v.  Willis,  51  T.  421. 

(7)  The  claimant  of  property  levied  on  under  execution  cannot  invoke  relief  by  injunction 
to  prevent  its  sale,  unless  some  good  reason  be  alleged  in  the  petition  why  he  did  not  resort  to 
his  legal  remedy  by  affidavit  and  claim  bond  to  try  the  right  of  property.  Ferguson  v.  Her- 
ring, 49  T.  126. 

(8)  An  affidavit  signed  by  partnership  name  is  insufficient.  Flint  v.  McCarty,  1  App.  C.  C. 
%  lOia 

( 9)  It  is  not  necessary  for  the  claimant  in  his  affidavit  to  state  the  nature  of  his  claim  to  the 
property,  or  the  particulars  of  his  title.  This  may  be  done  under  the  direction  of  the  court  in 
uiakiug  up  the  issues  for  trial,  and  such  issues  in  a  justice's  court  may  be  amended  on  appeal 
to  the  county  court.    Durham  v.  Flauuagan,  2  App.  0.  C.  §  28. 
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T.  97.]  TRIAL  OF  RIGHT  OF  PROPERTY.  4823,  4824. 

Art.  4823.  Bond,  its  requisites  and  effect.  He  shall  also  execute 
and  deliver  to  the  officer  who  made  such  levy,  his  bond,  with  two  or  more 
good  and  sufficient  sureties,  to  be  approved  by  such  officer,  payable  to  the 
plaintiff  in  such  writ,  for  an  amount  equal  to  double  the  value  of  the  property 
«o  claimed  to  be  assessed  by  such  officer:  Provided  however^  that  when  more 
*^han  one  writ  has  been  levied  said  bond  ma>  be  made  payable  to  all  the  plaint- 
(ffs  in  the  several  writs  levied.    Said  bond  shall  inure  to  the  benefit  of  all  the 

1)laintiffs  in  the  several  writs  according  to  their  respective  priorities  in  time  of 
evy.  Upon  the  approval  of  such  bond  and  delivery  of  the  property  to  the 
claimant,  the  same  shall  be  deemed  in  custodia  legis^  and  shall  not  l>e  taken 
out  of  his  possession  by  any  other  like  writ  or  writs,  but  said  writs  may  be 
levied  on  toe  same  by  giving  notice  to  the  claimant,  and  in  such  oases  t^e 
claimant's  bond  shall  also  inure  to  the  benefit  of  the  several  plaintiffs  in  such 
writs  according  to  their  respective  priorities.  [Amendment  April  2,  Jnlv  4, 
1887;  20  Leg.  p.  104.] 

All  of  this  article  foUowing  the  wordB  iVmmied,  however,   is  added  by  the  ameodmeDt. 

(1)  A  sheriff  haying  leried  a  writ  of  attachment  on  certain  goods,  they  -were  claimed  bj  R.. 
who  executed  a  replevj  or  forthoominj^  bond,  which  was  accepted  by  the  sheriff  ander  tb& 
impression  that  it  was  a  bond  for  the  trial  of  the  right  of  property  to  said  goods  and  was  by 
him  retomed  into  court ;  afterwards,  on  discovering  the  naistake,  B.  executed  to  the  sheriff  a 
bond  for  the  trial  of  the  right  of  propertjr  and  made  affidavit  claiming  the  eoods.  Held^  that 
that  the  proceeding  for  the  trial  of  the  right  of  property  could  be  maintained.  Reeves  v.  Wal- 
lace, 8  App.  C.  C  «  178. 

(2)  A  claimant  of  property  which  had  been  levied  on  as  the  properly  of  another  cannot  assert 
his  title  to  the  property  by  a  simple  unsworn  proceeding  without  bond,  denominated  by  him 
an  intervention  in  the  original  suit.  He  must  proceed  according  to  the  statute  (PaBchaTs- 
Digest*  Art.  dSlOX  by  making  oath  in  writing  to  his  claim  of  the  proper^,  and  bj  ezeeutii^ 
bond  as  prescribed  in  the  act    Garter  ▼.  Garter,  86  T.  688. 

(8)  After  a  bond  given  for  a  trial  of  the  right  of  property  has  served  its  purpose  in  aaoorini: 
to  tne  claimant  a  trial  of  that  right,  and  after  judgment  against  him  upon  diat  issue,  and  a 
failure  on  his  part  to  surrender  the  property  within  the  time  prescribed  by  law,  it  is  not  com- 
petent for  him  to  move  the  quashal  of  his  own  bond,  therebv  to  escape  the  consequences  of  his 
failure  to  surrender  the  property.    Wheeler  v.  Wooten,  27  T.  257. 

Art.  4824.  Condition  of  bond.  The  bond  shall  be  conditioned  that  the 
party  making  such  claim,  in  case  he  fails  to  establish  his  right  to  sach  prop- 
erty, shall  return  the  same  to  the  officer  making  the  levy,  or  his  successor,  m 
as  good  condition  as  he  received  it,  and  shall  also  pay  the  reasonable  i^ue  of 
the  use,  hire,  increase  and  fruits  thereof  from  the  aate  of  said  bond,  or  in  case 
he  fails  so  to  return  said  property  and  pay  for  the  use  of  the  same,  be  shall 
pay  the  plaintiff  the  value  of  said  property,  with  legal  interest  thereon  from 
the  date  of  the  bond,  and  shall  also  pay  all  damages  and  costs  that  may  be 
awarded  against  him. 

(1)  The  statutes  in  force  in  1877  provided  that,  when  property  seized  under  execution  was 
claimed  by  a  third  party,  and  the  execution  was  levied  m  the  county  in  which  the  judgment 
was  rendered,  the  claim  and  bond  should  be  returned  into  the  court  from  which  the  executioa 
issued,  and  this  without  reference  to  value.  In  March,  1877,  personal  propertv  of  less  value  tium 
$200  was  seized  under  execution,  and  a  claim  and  claimant's  bond  were  filed  to  try  the  right  to 
property,  and  were  returned  to  the  county  court,  from  which  execution  issued.  Issues  were 
there  made  up,  and  the  case  was  continued  until  May,  1878,  when  it  was  dismissed,  for  want 
of  jurisdiction,  by  the  administrator  of  the  claimant,  and  the  claim  was  not  afterwards  pros- 
ecuted.  In  May,  1882,  suit  was  brought  against  the  securities  on  the  claimant's  bondi,  ana  the 
defendants  pleaded  limitation.  Held:  (1)  It  is  not  clear  where  jurisdiction  of  cases  for  trial  of 
right  of  property  existed  after  the  adoption  of  the  present  constitution,  and  before  the  adoption 
of  the  Revised  Civil  Statutes.  (2)  Under  the  Revised  Statutes  (R  8.  4881)  the  justice's  oooit 
alone  had  jurisdiction.  (8)  The  statute  of  limitations  could  not  begin  to  run  until  suit  could 
legally  have  beeoi  brought  upon  the  bond.  No  subsemient  action  of  the  daimant  could  makes 
cause  of  action  relate  back  to  the  date  of  the  bond.  (4)  It  was  the  duty  of  the  officer  to  return  the 
papers  to  the  proper  court,  and  his  failure  could  not  defeat  the  claimant's  right.  (5)  The  condi- 
tion of  the  bond  was,  *'  in  case  he  fails  to  establish  his  right  to  such  property  he  shall  return  the 
same  to  the  officer  making  the  levy."  The  failure  to  return  the  papers  to  tne  proper  court  did 
not  create  a  breach  of  the  bond ;  but  when  the  claimant  procured  a  dismissal  of  the  cause  for 
the  want  of  jurisdiction  in  the  court,  it  was  his  duty  to  see  that  thev  were  filed  in  the  proper 
court,  and  limitation  began  to  run  against  a  suit  on  claimants  bond  from  and  after  the 
first  term  of  a  court  thereafter  in  which  the  papers  should  have  been  filed.  The  failure  to  so 
file  them  operated  an  abandonment  of  the  claim,  and  a  cause  of  action  existed  on  the  bond  only 
from  that  time.  (6)  In  an  action  on  the  bond  the  sureties  were  estopped  froiu  asserting  that 
the  property  belonged  to  their  principal,  who  had  thub  abandoned  ail  claim  uiereta  Zurober 
T.  I^ohne,  68  T.  118. 
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T.  97.]  TEIAL   OF   RIGHT   OF   PROPEETT.  4825-4830. 

Art.  4823.  Property  delivered  to  claimant.  It  shall  be  the  duty  of 
the  officer  receiving  such  oath  and  bond  to  deliver  the  property  so  claimed  t»^ 
the  person  so  claiming  it.     [Act  March  18,  1848;  2  Leg.  p.  140.] 

Art.  4826.  Return  of  oath  and  bond.  Whenever  any  person  shall 
claim  property  and  shall  make  the  oath  and  give  the  bond,  as  provided  for  in 
this  chapter,  if  the  writ  under  which  such  levy  was  made  was  issued  by  anj 
justice  of  the  peace  or  court  of  the  county  where  such  levy  was  made,  the 
sheriff  or  other  officer  receiving  such  oath  and  bond  shall  indorse  on  the  writ 
that  such  claim  has  been  made  and  oath  and  bond  given,  stating  by  whom, 
and  shall  also  indorse  on  such  bond  the  value  of  the  property  as  assessed  b> 
himself,  and  shall  forthwith  return  such  bond  and  oath  to  the  proper  justice 
or  court  having  jurisdiction  to  try  such  claim,  as  hereinafter  provided.  [Act 
March  18, 1848;  2  Leg.  p.  140;  P.  D.  5311.] 

Art.  4827.    Form  of  bond.    The  form  of  such  bond  shall  be  substan 
tiallyas  follows: 

"  Whereas,  by  virtue  of  a  writ  of Ihere  describe  the  wrW]  issued  out  ol 

the court  (or  by ,  justice  of  the  peace  for  precinct  No. . 

county')  in  favor  of [here  insert  name  of  plaintif]  versus 

y  \kere  insert  name  of  defendani\^  and  tested  on  the dav  of , 

A.  D.  18—, [here  vnsert  name  wad  title  of  officer  seiziny\  has  seized 

and  taken  the  following  described  personal  property,  viz. : \here  describe  the 

prweTty\  the  value  of  which  property  has  been  assessed  by  said  officer  at 

dollars.   And,  whereas, [here  vnsert  name  of  claimant]  has  claimed  said 

property  and  presented  to  said  officer  his  oath  in  writing  that  such  claim  is 

made  in  good  faith ;  Now,  therefore,  we  ■ [here  insert  name  of  claimr 

ani]y  as  principal  and and r-  as  sureties,  acknowleclge  our- 
selves bound  to  pay  to  the  said [insert  name  of  plaintiff]  the  sum 

of dollars,  being  double  the  value  of  said  property,  conditioned  that  the 

said [here  insa^tname  qfclaim^ant]^  in  case  he  fails  to  establish  his  right 

to  said  property,  will  return  the  same  to  the  said [insert  the  nams  of 

the  ojfficer]  or  his  successor,  in  as  good  condition  as  he  received  it,  and  shall  also 
pay  the  reasonable  value  of  the  use,  hire,  increase  or  fruits  of  the  same  from 
the  date  of  this  bond  and  costs,  or  in  case  he  fails  to  return  said  property  and 
pay  for  the  use,  hire,  increase  of  fruits  thereof,  that  he  will  pay  the  plaintiff 
the  value  of  the  same,  with  legal  interest  thereon  from  date,  and  shall  also 
pay  all  damages  and  costs  that  may  be  awarded  against  him. 

**  Witness  our  hands  this  the day  of ,  A.  D.  1&  -  . 

•( 

•  (    ____^ 

"  Approved: ,  sheriff  (or  constable)  of count^^." 

Abt,  4828.  Form  iimnatenal.  Any  other  form  of  bond  which  shall  be 
a  substantial  compliance  with  the  requirements  of  article  4824  shall  be  a  suffi- 
cient bond. 

Abt.  4829.  Return  of  oath,  etc.,  if  levy  made  in  counvy  where 
writ  did  not  issue.  Whenever  any  person  shall  claim  property  and  shall 
make'  the  oath  and  give  the  bond  as  provided  for  herein,  if  the  wru  under 
which  such  levy  was  made  was  issued  bv  any  justice  of  the  peace  or  coxirt  of 
another  county  than  that  in  which  such  levy  was  made,  then  the  officer  re 
ceiving  such  oath  and  bond  shall  indorse  on  such  bond  the  value  of  the  pi  op 
erty  as  assessed  by  himself,  and  shall  forthwith  return  such  bond  and  oaih, 
with  a  copy  of  the  writ,  to  the  justice  or  court  of  the  county  m  which  such 
levy  was  made,  having  jurisdiction  according  to  the  value  of  the  property  as 
assessed  by  said  officer. 

Abt,  4830.    Return  of  original  writ.   The  sheriff  or  other  officer  taking 
said  bond  shall  also  indorse  on  the  original  writ  that  such  claim  has  been  . 
made  and  oath  and  bond  given,  stating  by  whom,  the  names  of  the  sureties 
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T.  9 7. J  TRIAL   OF   RIGUT   OF   PROPERTV.  4S3 1-4834 

and  to  what  justice  or  court  the  bond  has  been  returned;  and  he  shall  forth- 
with return  such  original  writ  to  the  justice  or  court  from  which  it  is  issued. 
Art.  4831.    Jurisdiction.    Cases  arising  under  this  chapter  shall  be  tried 
as  follows: 

1.  Where  the  assessed  value  of  the  property  does  not  exceed  two  hundred 
dollars,  the  writ  shall  be  returned  to  a  justice  of  the  peace,  as  before  provided. 

2.  Where  the  value  assessed  is  more  than  two  hundred  dollars  and  does  not 
exceed  five  hundred  dollars,  the  writ  shall  be  returned  to  the  proper  county 
court. 

3.  When  the  assessed  value  is  more  than  five  hundred  dollars  the  writ  shall 
be  returned  to  the  proper  district  court.     [Const.  Art.  5,  §§  8,  16, 19.] 

(1)  Jurisdiction  is  determined  by  Hie  assessed  value  of  the  goods  levied  on,  and  not  by  the 
amount  stated  in  the  execution.    Harris  ▼.  Hood,  1  App.  C.  C.  §  573. 

(2)  A  justice  of  the  peaoe  has  no  jurisdiction  of  a  case  of  the  trial  of  the  right  of  property 
wben  the  amount  in  controversy  exceeds  in  value  $200.  Marx  v.  Carlisle,  1  App.  C  C.  §  98;  cit- 
ing Chrisman  v.  Qraham,  61  T.  454. 

(8)  Where  the  value  of  the  property  is  $500  or  over  that  amount  the  district  court  has  ex- 
clusive jurisdiction.  Heidenheimer  v.  Marx,  1  App.  C.  C.  §  172;  citing  Qoddard  v.  Frieberg, 
1  App.  C.  G  8  178;  Harris  v.  Hood,  1  App.  C.  C.  §  578. 

(4)  Plx>perty  levied  on  under  an  execution  from  the  district  court  was  claimed  by  a  third 
p^ty,  under  the  statute,  by  affidavit  and  claim  bond.  The  officer  making  the  levy  appraised 
the  property  at  $400.  Heid,  that  the  district  court  did  not  have  the  junadiction  to  try  the 
issue  raised  by  the  claim.     Chrisman  v.  Grayham,  49  T.  491. 

Art.  4832.  Cause,  how  docketed.  Whenever  any  oath  and  bond,  for 
the  trial  of  the  right  of  property,  shall  be  returned  as  provided  for  in  this 
chapter,  it  shall  be  the  duty  of  the  clerk  of  the  court,  or  of  such  justice  of  the 
peace,  to  docket  the  same  in  the  name  of  the  plaintiff  in  the  writ,  as  the  plain^ 
iff,  and  the  claimant  of  the  property  as  defendant.  [Act  March  18,  1848;  2 
Leg.  p.  140;  P.  D.  6312.] 

(1)  No  provision  is  made  in  the  statute  for  citation  or  notice  of  the  proceeding!:  to  either  party. 
An  affidavit  and  bond  dated  October  20,  1 882,  was  returned,  filed  and  docketed  April  17,  1883, 
and  on  May  23,  1888,  judgment  by  default  was  rendered  against  the  claimant  and  the  sureties 
upon  the  claim  bond.  Held,  that  the  judgment  was  properly  rendered.  Betterton  v.  Buck,  2 
App.  C.  C.  §  200. 

Abt.  4833.  Issue  to  be  made  up,  etc.  At  the  first  term  of  the  coart 
thereafter,  if  both  parties  appear,  the  court  or  justice  shall  direct  an  i^ae  to 
be  made  up  in  writmg  between  the  parties  and  tried  as  in  other  cases.  [Act 
March  18,  1848;  2  Leg.  p.  140.] 

(1)  When  a  claimant  files  bond  and  afSdavit,  alleging  ownersliip  of  goods  seized  under  exe- 
cution by  the  judgment  creditor,  and  a  demurrer  to  the  sufficiency  of  the  claim  and  affidavit 
is  sustained,  the  judgment  on  the  demurrer,  when  there  is  no  offer  to  cure  aUeged  defects,  is 
as  conclusive  a  determination  of  the  cause  as  would  be  a  finding  and  judgment  upon  evideQce. 
Such  a  judgment  is  res  adjtidicata^  and  may  be  pleaded  as  such  in  a  suraequent  suit  between 
the  parties  or  their  privies.    Dixon  v.  Zadek,  59 .T.  580. 

(2)  An  issuance  of  a  writ  of  attachment  is  not  evidence  of  the  indebtedness  of  the  defendant 
in  the  suit.    Freiburg  v.  Foreman,  1  App.  C.  C.  §  478. 

(8)  On  the  trial  of  the  right  of  property  upon  the  issue  of  ownership,  the  greatest  latitude  of 
proof  must  necessarily  be  admitted.  Heidenheimer  v.  Bledsoe,  1  App.  C.  0.  §  819;  citing  linn 
V.  Wright,  18  T.  817. 

(4)  In  order  to  entitle  the  plaintiff  to  impeach  the  title  of  the  claimant  as  fraudulent,  be  mos^ 
show  by  competent  evidence  that  he  was  a  creditor  of  the  person  from  whom  he  derived  titJ» 
Freiburg  v.  Foreman,  1  App.  C.  C.  ^  478;  citing  Piersonv.  Tom,  ^10  T.  145. 

(5)  An  execution  cannot  be  attacked  bv  tlie  claimant  in  this  proceeding  for  irregularities. 
Seligson  v.  Staples,  1  App.  C.  C.  $5 1070;  citing  Sydnor  v.  Roberts,  18  T.  698;  Earle  v.  Thomas, 
14  T.  591 ;  Portis  v.  Parker,  22  T.  699. 

(6)  When  the  property  was  levied  on  in  the  possession  of  the  claimant,  he  may  show  thatthe 
process  under  which  the  levy  was  made  was  void,  or  was  such  as  did  not  authorize  a  disturb- 
ance of  his  possession ;  and  where  the  process  is  void  it  may  be  attacked  after  issue  joined,  at 
any  stage  of  the  trial.  Tillman  v.  McDonough,  2  App.  C.  C.  g  54;  citing  Latham  v.  Selkirk,  11 
T.  814;  Webb  v.  Mallard,  27  T.  80. 

Art.  4834.    Requisites  of  issue.    Said  issue  shall  consist  of  a  brief  state- 
ment of  the  authority  and  ri^ht  by  which  the  plaintiff  'seeks  to  subject  the 
property  levied  on  to  his  execution,  and  of  the  nature  of  the  claim  of  the  de 
'  fendant  thereto. 

(1)  In  a  suit  for  the  trial  of  the  riglit  of  property  subiect  to  attachment,  if  the  attaching cred  * 
itor  sets  up  the  fact  that  the  property  levied  on  was  the  property  of  his  attached  debtor,  w^ 
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was  insolvent,  and  who  had  no  other  property  subject  to  levy,  and  that  he  had  fraudulently 
transferred  the  same  to  claimants,  this  is  a  sufficient  tender  of  issue  under  Revised  Statutes, 
articles  4833,  4834.     McKinnon  v.  Reliance  L.  Co.  63  T.  80. 

Art.  4835.  Default  against  defendant,  when.  If  the  plaintiff  appears 
and  the  defendant  fails  to  appear  or  neglects  or  refuses  to  join  issue  under  the 
-direction  of  the  court  or  justice,  within  the  time  prescribed  for  pleading,  the 
plaintiff  shall  have  judgment  by  default,  as  in  other  cases.  [Act  March  18, 
1848;  2  Leg.  p.  140.] 

Abt.  4836.  Nonsuit  against  plaintiff,  when.  If  the  plaintiflf  does 
not  appear  at  the  said  first  term  the  case  shall  be  continued  to  the  next  term, 
when,  if  he  appears,  the  like  proceedings  may  be  had  as  at  the  said  first  term ; 
but  if  he  does  not  then  appear  on  or  before  the  appearance  day  of  said  term, 
he  shall  be  nonsuited.     [Act  March  18,  1848;  2  Leg.  p.  140.] 

Art.  4837.  Proceedings,  how  conducted.  The  proceedings  and  prac- 
tice on  the  trial  shall  be  as  nearly  as  practicable  the  same  as  in  other  cases 
before  such  court  or  jusjice. 

'  Art.  4838.  Burden  of  proof  on  plaintiff,  when.  In  all  cases  arising 
under  this  title,  if  the  property  was  taken  from  the  possession  of  the  claimant, 
the  burden  of  proof  shall  be  on  the  plaintiflf.  [Act  March  18,  1848;  2  Leg. 
p.  340.] 

(1)  When  the  property  is  found  in  the  possession  of  the  claimant,  the  burden  of  proof  is 
upon  the  plaintiff  to  show  better  right.    Cooper  ▼.  Caleb,  1  App.  C.  C.  ^  499. 

(2)  In  trials  of  the  right  of  property,  under  article  5812  of  FaschaPs  Digest,  the  plaintiff  in 
execution  has  the  burden  of  proof  and  the  affirmative  of  the  issue,  when  the  property  levied 
on  was  taken  from  the  possession  of  the  claimant ;  but  the  claimant  has  the  burden  and  the 
affirmative,  when  the  property  was  taken  from  any  other  possession  than  his  own.  It  is  some- 
times difficult  to  determine  in  whose  possession  the  property  was  when  taken  in  execution ; 
and  in  such  cases  the  court  trying  the  cause  is  to  direct  which  party  shall  assume  the  burden 
of  proof  and  have  the  affirmative  of  the  issue.     Miller  v.  Sturm,  86  T.  291. 

Art.  4839.  Burden  of  proof  on  defendant,  when.  If  it  was  taken 
from  the  possession  of  the  defendant  in  such  writ,  or  any  other  person  than 
the  claimant,  the  burden  of  proof  shall  be  on  the  claimant.  [Act  March  18, 
1848;  2  Leg.  p.  140.] 

Abt.  4840.  Damages.  In  all  trials  of  the  right  of  property  under  the 
provisions  of  this  title,  if  the  claimant  shall  fail  to  establish  his  right  to  the 
property,  the  court  or  justice  trying  the  same  shall  give  judgment  against 
all  the  obligors  in  the  claimant's  bpnd  for  ten  per  cent,  damages  on  the  value 
of  the  property.     [Act  March  18,  1848;  2  Leg.  p.  140;  P.  D.  5314.] 

(1)  When  the  value  assessed  by  the  officer  is  not  put  in  issue,  it  may  properly  be  adopted  as 
a  rule  in  rendering  judgment.    Aiken  v.  Kennedy,  1  App.  C.  C.^  1321 ;  citing  Wright  v 
Henderson,  12  T.  45;  Ratcliflf  v.  Hicks,  28  T.  174;  and  see  Gillian  v.  Henderson,  12  T.  48. 

(2)  The  value  of  the  property  at  the  date  of  the  claim  bond  should  be  ascertained  in  order  to 
furnish  a  basis  for  the  computation  of  damages.     Neill  v.  Billingsley,  49  T.  161. 

(8)  On  i  ailure  of  the  claimants  to  establish  their  claim,  the  judgment  should  be  rendered  s€ 
as  to  fix  the  lien  of  the  attachment  under  which  the  property  was  seized,  and  to  subject  the 
property  to  sale  to  satisfy  the  demand  of  the  plaintitfs  in  the  suit  out  of  which  the  attachment 
issued.  On  failure  to  return  the  property  for  that  purpose,  the  law  fixes  the  remedy  against 
the  obligors  on  the  claim  bond.  Bloom  v.  Baldwin,  1  App.  C.  C.  §  722;  citing  Mai'dis  v.  John- 
sou,  4JS  T.  225. 

Art.  4841.  Where  value  exceeds  judgment.  When  such  value  is 
greater  than  the  amount  claimed  under  the  writ,  by  virtue  of  which  such 
propertv  was  levied  upon,  the  damages  snail  be  on  the  amount  claimed  under 
said  wnt.     [Act  March  18,  1848;  2  Leg.  p.  140.] 

Abt.  4842.  Copy  of  writ,  evidence  when.  In  all  trials  of  the  rifi:ht 
of  property,  under  the  provisions  of  this  title,  in  any  county  other  than  that 
in  which  the  writ  issued  under  which  the  levy  was  made,  the  copy  of  the  writ 
herein  required  to  be  returned  by  the  officer  makiu";  the  levy,  shall  be  received 
'in  evidence,  in  like  manner  as  the  original  could  be.  [Act  March  18,  1848; 
2  Leg.  p.  140;  F.  D.  5315.] 

(1)  A  copy  of  a  writ  of  execution,  by  virtue  of  which  the  levy  was  made  by  the  sheriff  as 
Teqoired  by  the  statute,  is  admissible  in  evidence,  although  no  seal  or  copy  of  a  seal  appears 
therein.    Kuykendall  v.  Marx,  1  App.  C.  C.  ^  «69. 

648 


Digitized  by 


GoogI( 


T.   97.]  TRIAL   OF   SIGHT   OF   PROPERTY.  4W.^^845. 

Art.  4843.  Judgment.  In  all  cases  where  anv  claimant  of  property 
under  the  provisions  of  this  title  shall  fail  to  establisli  his  right  thereto,  judg- 
ment shall  be  rendered  against  him  and  his  sureties  for  the  value  of  the  prop- 
erty, with  \eml  interest  thereon  from  the  date  of  such  bond.  *Such  judgment 
shall  be  rendered  in  favor  of  the  plaintiff  in  the  writ,  or  of  the  several  plaint- 
iffs if  more  than  one,  and  shall  fix  the  amount  of  each  plaintiff's  claim ;  and 
in  case  sach  jud^ent  should  not  be  satisfied  by  a  return  of  the  property  a» 
provided  in  article  4845,  then  execution  shall  issue  thereon  in  toe  name  of 
the  plaintiff  for  the  amount  of  his  claim,  or  of  all  the  plaintiffs  for  the  sum  of 
their  several  claims,  provided  the  amount  of  such  judgment  exceed  sach 
claim  or  sum :  and  in  such  cases  the  excess  of  such  judgment  shall  inure  to 
the  benefit  oi  any  person  who  .shall  show  superior  right  or  title  to  the  prop- 
erty claimed  as  against  the  claimant;  but  if  such  judgment  be  for  a  lev 
amount  than  the  sum  of  the  several  plaintiffs'  claims,  then  the  respective 
rights  and  priorities  of  the  several  plaintiffs  shall  be  fixed  and  adjusted  in  the 
judgment.*  [Amendment  April  2,  July  4,  1887;  20  Jjeg.  p.  104.] 
All  of  this  article  between  *    *  is  added  by  the  amendment. 

(1)  When  a  demurrer  to  the  sufficiency  of  the  claim  and  affidavit  was  sustained,  and  the 
claim  to  the  property  **  dismissed,"  the  judgment  creditor  was  entitled,  under  Art.  4848,  R.  S., 
to  a  judgment  against  the  sureties  on  the  claimant's  bond,  and  against  the  claimant  for  the 
Talue  of  the  property,  with  legal  interest  thereon  from  the  date  of  the  bond.  A  dismissal  <tf 
the  claim  could  not  deprive  him  of  that  right,  and  the  proper  practice  would  be  to  ascertain 
the  value  of  the  property  after  the  demurrer  is  sustained,  and  render  a  judgment  for  that 
amount    Dixon  v.  Zadek,  59  T.  590. 

(2)  The  judgment  is  properly  rendered  against  the  obligors  unconditionally.  The  provisi<» 
for  the  return  of  the  property  in  no  way  controls  the  form  of  the  judgment  to  be  entered,  but 
simply  grants  to  the  defendants  in  the  judgment  a  means  of  satis^ing  the  same  otherwise 
^lan  by  paying  the  amount  of  the  judgment  in  money.  Wrought  Iron  Range  Co.  ▼.  Brooker, 
2  App.  C.  C.  §  281. 

(8)  On  judgment  against  claimant,  judgment  is  rendered  on  the  bond  for  the  value  oi  the 
property,  together  with  interest,  damages  and  costs.  Wrought  Iron  Range  Co.  v.  Brooker,  3 
App.  C.  C.  §  225. 

(4)  Where  the  proi)erty  in  controversy  consists  of  several  articles  separately  valued,  a  judg- 
ment against  the  claimant  and  his  sureties  upon  his  claim  bond,  for  the  aggregate  value  of  the 
claim  bond,  is  proper.  Betterton  v.  Buck,  2  App.  C.  C.  §  201;  Chapman  v.  Allen,  15  T.  $7B; 
Wright  V.  Henderson,  12  T.  48. 

(5)  When  the  judgment  is  for  a  larger  amount  than  the  plaintiff  is  entitled  to,  it  is  satisfied 
in  full  by  payment  of  such  amount  as  is  actually  due.  Wrought  Iron  Range  Co.  t.  Brooker,  2 
App.  aC.  g  280:citing  York  v.  Le  Gierse,  1  App.  C.  C.  g  1880. 

Art.  4844.  Issue  of  exeoutioii.  On.suoh  judgment  qo  execution  shali 
issue  for  ten  days. 

(1)  The  judgment  creditor  not  being  in  condition,  pending;  the  writ  of  error,  to  have  execu- 
tion against  the  principal,  he  could  not  at  that  time  have  it  issued  against  the  surety.  Wren 
V.  Pe3,  64  T.  874 

Abt.  4845.  Return  of  property  within  ten  days.  If,  within  ten  days 
from  the  rendition  of  said  judgment,  the  claimant  shall  return  such  property 
in  as  good  condition  as  he  received  it,  and  pay  for  the  use  of  the  sanie,  togeth^ 
with  the  damages  and  costs,  such  delivery  and  payment  shall  operate  as  a 
satisfaction  of  such  judgment. 

(1^  A  return  of  the  property  in  satisfaction  of  the  judgment  against  the  claimant  must  ba 
made  within  ten  days  from  the  rendition  of  the  judgment,  and  such  property  must  be  in  as 
good  condition  as  when  it  was  released  to  the  claimant.  A  claimant  is  not  authorized  to  r»- 
tum  a  part  of  the  property.  In  order  to  operate  as  a  satisfaction  of  the  judgment,  there  most 
be  a  return  of  the  whole  of  it.    Betterton  v.  Buck,  2  App.  C.  C.  g  202. 

(2)  The  property  must  be  returned  within  ten  days,  and  in  as  good  condition  as  when  it  was 
received,  and  claunant  must  also  within  said  time  pay  for  the  use  of  the  same,  and  pay  tbe 
damages  and  costs,  otherwise  the  officer  is  not  bound  to  receive  the  property,  if  tendered.  Bol- 
lard V.  White,  2  App.  a  C.  §  287. 

(8)  In  a  proceeding  under  the  statute  to  tiy  the  right  of  property  a  claimant's  bond  was  exe- 
cuted, and  on  a  trial  the  property  was  adjudged  to  be  subject  to  the  levy;  judgment  wis 
rendered  requiring  the  property  to  be  returned,  and  for  execution.  The  property  levied  oo 
consisted  of  a  sorghum  mill  and  evaporator,  which  were  so  heavy  as  to  require  wagons  to  re- 
move them,  tiela,  that  a  tender,  by  the  claimant,  of  the  property  back  to  the  officer,  which 
was  not  at  that  time  visible  to  the  parties,  but  ten  or  fifteen  miles  removed  from  where  tbe 
tender  to  return  it  was  made,  did  nut  constitute  such  a  return  of  the  property  a?  is  contem- 
plated by  tbe  statute.  For  facts  on  which  the  opinion  is  based,  see  statement  of  case.  Edwanlft 
V.  Ck)nnoUy,  61  T.  30. 
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Abt.  4846.  Claim  operates  as  release  of  damages.  A  claim  made  t^ 
property,  under  the  provisions  of  this  chapter,  shall  operate  as  a  release  of  all" 
damages  by  the  claimant  against  the  officer  who  levied  upon  said  property. 
[Act  March  18,  1848;  2  Leg.  p.  140;  P.  D.  6317.] 

Abt.  4847.  Levy  on  other  property.  Proceedings  for  the  trial  of  the 
right  of  property,  under  the  provisions  of  this  title,  shall  in  no  case  prevent 
the  plaintiff  m  the  writ  from  naving  a  levy  made  upon  any  other  property  of 
the  defendant    [Act  March  18, 1848;  2  Leg.  140;  P.  D.  531&] 
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AFFIDAVIT,  requisitet  of,  4832. 

must  be  made  by  claimant,  etc.,  4823. 

cannot  be  signed   in    peurtnenhip   name, 
4832(8). 

ueed  not  state  nature  of  daim,  4833  (9). 

when  and  how  returned,  4836,  4839. 
BOND,  requisites  of,  4838. 

wQ|>ert7  delivered  under,  is  in  euatodia 

may  be  amended,  how,  4838  (1). 

must  be  given  hj  an  intervenor,  4838  (3). 

oannot  be  set  aside  after  judgment,  ASSSA  (8)w 

oondition  of,  4834. 

returned,  where,  4834. 

parties  to,  liable  on  failure  to  prosecute  suit, 

4834  (IX 
OB  ezecuticm  <rf,  property  delivered  to  daim* 

wit,  4835. 
letum  of,  how  made,  4836. 
form  of,  4837,  483a 
return  of,  to  another  county^  how  made, 

4839. 
indorsement  on  original  writ  as  to,  bow 

made,  4880. 
CITATION,  not  required,  4883  (1). 
CLAIMANT,  who  may  be,  4833. 
must  make  affidavit,  4833. 
mmst  give  bcmd,  4838. 
korden  of  proof  on,  when,  4889. 
mOile  to  damages,  when,  4840,  4841. 
Judgment  against,  how  rendered,  4848. 
may  return  property,  when,  4845. 
I  damages  by  daim,  4840. 
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CLAIMANT  —  oontmued. 
may  bring  suit  for  property,  4833  (5,  6). 
mayobtain   relief  by   injunction,    when,. 

DAMAGES,  judgment  for,  under  the  statute,, 
when,  4840  and  notes,  4841. 
released  by  daim  under  the  statute,  4846. 
DOCKET,  cause  entered  on,  how,  4883. 
IS8UE.  how  made  up,  4888  and  notes. 

requisites  of,  4884  and  notes.  • 
JUDGMENT,  against  defendant  by  default,, 
rendered  when,  4886. 
of  nonsuit  against  plaintiff,  rendered  when,. 

4886. 
for  damages,  rendered  when,  4840. 
against  omimant  for  property,  how  rendered^ 
•     4843  and  notes, 
execution  issued  on,  when,  4844. 
discharged  by  return  of  property,   when,. 
4845  and  notes. 
JURISDICTION  of  proceedings  ^or  the  trial 

of  the  right  of  property,  4881  and  notes. 
MORTGAGE,  property  subject  to,  cannot  be- 

claimed,  when,  4833  (3,  8). 
PROCEEDINGS,  how  conducted,  4887. 
burden  of  proof  on  plaintiff,  when,  4888  and* 

notes. 
on  defendant,  when,  4889. 
WRIT,  proMrty  seised  under  may  be  daimed^ 

indorsement  on,  and  return  of,  4836^  4880. 

oopy  of,  evidence  when,  4842. 

levy  of,  on  other  proper^,  made  when,  4847^ 
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r.  9S.1 


WUIOflTS   AND   ICEASURES. 


484S'4S58. 


TITLE  98.-WEIGHTS  AND  MEASURES. 

[See  Title  82,  "  Public  Weigher."] 


Asi. 

484S.    Legal  standard. 
4848a.  Weights  of  wheat  and  other  products. 

4849.  Oovemor  to  procure  standards. 

4850.  And  furnish  copies  to  counties. 

4851.  Counties  to  pay  for  same. 


Art. 
4852. 
4858. 
4854. 
.4855. 
4856. 


Licenses  to  make  and  yeiid. 
Testing  and  stamping. 
False  weights  and  measures. 
Private  informer  may  recover,  wfaeo. 
Forfeitures  merely  cumulative. 


Abt.  4848.  Legal  Standard  of  weights  and  measures.  The  standard 
of  weights  and  measures  adopted  and  used  by  the  government  of  the  United 
States  IS  hereby  declared  the  only  legal  standard  of  weights  and  measares  in 
this  state.    [Act  May  7, 1846;  1  iLeg.  p.  180.] 

AsT.  4848a,  §  1.  Weights  of  wheat  and  other  products.  Be  it  en- 
.acted  by  the  legislature  of  the  state  of  Texas:  That  the  following  shall  be 
the  lefiral  number  of  pounds  per  bushel:  Wheat,  sixty  pounds;  com,  shelled 
fifty-six  pounds,  com  in  the  ear,  shucked,  seventy  pounds;  nnshucked,  in  ear 
«eventy-two*  pounds;  oats,  thirty-two  pounds;  barley,  forty -eight  pounds; 
rye,  tifty-six  pounds;  buck  wheat,  forty-two  pounds;  white  beans,  sixty  pounds; 
Irish  potatoes,  sixty  pounds;  sweet  potatoes,  fifty-five  pounds;  onions,  fifty- 
seven  pounds;  turnips,  fifty-five  pounds;  dried  apples,  twentv-eight  pounds; 
dried  peaches,  twenty-eight  pounds;  bran,  twenty  pounds;  Hungarian  grass 
seed,  forty-eight  pounds;  hemp  seed,  forty-four  pounds;  flax  seed,  fifty-six 
pounds;  stone  coal,  eighty  pounds;  charcoal,  twenty-two  pounds;  salt,  fiftv 
pounds;  clover  seed,  sixty  pounds,  timothy  seed,  forty-five  pounds;  cotton  seed, 
thirty-two  pounds ;  millett  seed,  fifty  pounds. 

§  2.  Repealing  clause.  All  laws  coming  in  conflict  with  this  act,  be 
and  the  same  are  hereby  repealed.  [Act  April  10,  July  13,  1883;  18  Leg. 
p.  icx] 

Abt.  4849.  Oovemqr  to  procure  standards.  The.  governor  shall  pro- 
•cure,  if  necessary,' at  the  expense  of  the  state,  a  set  of  weights  and  measares 
in  conformity  with  the  standard  used  by  the  government  ot  the  United  States, 
and  4uiuse  the  same  to  be  deposited  with  the  treasurer  of  the  state,  by  him  to 
b^  safely  kept.     [Act  Feb.  13,  1868;  7  Leg.  p.  200;  P.  D.  5353.] 

AsT.  4850.  And  famish  copies  to  counties.  The  govemor  is  author- 
ized to  cause  correct  copies  of  such  weights  and  measures  to  be  made  under 
such  appropriate  seal  as  he  may  adopt,  and  to  deliver  or  cause  to  be  delivered, 
After  the  inspection  and  approval  of  some  competent  person  by  him  appointed 
for  that  purpose,  a  full  set  of  such  weights  and  measures  to  the  county  judges 
^f  the  several  counties,  on  their  application,  and  at  the  cost  and  expense  of 
their  respective  counties.     [Act  Feb.  13,  1858;  7  Leg.  p.  200;  P.  D.  5354.] 

Abt.  4851.  Counties  to  pay  for  same.  When  such  copies  have  been 
made,  it  shall  be  the  duty  of  the  several  comn^issioners'  courts  to  appropriate 
a  sufficient  amount  of  money  to  enable  the  county  judges  of  the  respective 
counties  to  pay  for  and  procure  a  full  set  thereof  for  the  use  of  their  counties, 
and  said  countv  judges  shall  take  charge  of  and  keep  the  same.  [Act  Feb.  13, 
1858 ;  7  Leg.  p."  200 ;  P.  D.  5356.] 

Abt.  4852.  Licenses  to  make  and  vend.  The  commissioners'  courts 
•of  the  several  counties  are  authorized  and  directed  to  grant  a  license  to  such 
Buitable  person  or  persons  as  they  may  think  proper  to  make  and  vend  weights 
and  measures  agreeing  with  the  standard  furnished  by  the  governor,  under 
such  rules  and  regulations  as  thev  may  think  proper  to  prescribe;  promdedy 
however^  that  no  siich  weights  and  measures  shall  be  sold  or  distributed  unless 
the  same  have  been  lirst  examined  and  approved  by  the  commissioners^  court, 
-or  some  competent  person  under  their  direction  and  approval.  [Act  Mav  ', 
1846;  1  Leg.  p.  180;  F.  D.  5351.J 
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T.  98.]  WEIGHTS  AND  MEASURES.  4853-485C, 

Art.  4853.  Testing  and  stamping.  Any  person  desirous  of  having  hi» 
weights  and  measures  tested  may  have  the  same  done  by  applying  to  the 
county  Jndge,  who,  if  he  finds  them  correct,  shall  seal  them  with  a  seal  to  be 
provided  by  the  commissioners*  court  for  that  purpose,  on  which  shall  be  the 
capital  letter  "  T  **  and  also  the  letter  with  which  the  name  of  the  county  bo- 
gins.     [Act  Feb.  13,  1858;  7  Leg.  p.  300;  P.  D.  5357.] 

Abt.  4854.  False  weights  and  measures.  Any  person  who  shall  sell 
by  any  weight,  balance  or  measure  that  does  not  correspond  to  and  agree 
with  such  copies,  or  who  shall  keep  the  same  for  the  purpose  of  buying  or 
selling  thereoy,  shall  forfeit  and  pay  the  sum  of  ten  dollars  for  everymonth 
he  may  continue  to  keep  the  same,  one-half  of  which  shall  so  to  the  county  Id 
which  such  offense  shall  have  been  committed,  and  the  other  to  the  county 
judge,  and  it  shall  be  his  duty  to  sue  for  the  penalty  incurred  by  the  commis- 
sion of  every  such  offense  before  some  court  of  competent  jurisdiction.  [Act 
Feb.  13,  1858;  7  Leg.  p.  200;  P.  D.  5359.] 

Art.  4855.     Private  informer  may  recover,  when.    If  the  county 
judge  shall  fail  to  sue  for  any  such  penalty  within  thre^  months  after  the 
same  shall  have  been  incurred,  any  other  person  mav  sue  therefor  and  recover 
one-half  thereof  for  his  own  use  and  the  other  half  for  the  use  of  the  county,  • 
[Act  Feb.  13,  1858;  7  Leg.  p.  200;  P.  D.  5360.] 

.  Abt.  4856.    Porfeitnres  merely  cmnnlative.    Nothing  in  the  two  pre- 
ceding articles  contained  shall  be  construed  to  affect  any  provision  of  the . 
Penal  Code  relating  to  the  use  of  false  weights  and  measures,  nor  shall  a  re- 
ooveory  of  any  forfeiture  by  civil  action  relieve  an  offender  from  criminal  pro** 
ecation  or  an  action  for  damages  resulting  therefrouL 
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1.  99.] 


■WILLS. 


4857,  i858. 


TITLE  99- WILLS. 


Art. 

4857.  Persons  competent  to  make  a  wilL 

1858.  What  may  be  devised,  eta,  by  wilL 

4859.  Requisites  of  a  wilL 

4860.  Will  wholly  written  bj  testator. 

4861.  Revocation  ci  written  wUL 

4862.  Nnncapative  wilL 
4868.  Requisites  of. 
4864.  Notice  and  proof. 

4860.  Testimony  to  be  committed  to  writing, 
etc 

4866.  Wills  of  soldiers,  etc.,  disposing  of  chat- 

tels. 

4867.  Posthomoits  childreo. 


Art. 

4868.  Children  bom  after  making  of  wilL 

4869.  The  same. 

4870.  The  term ' '  children  "  includes  desoeiid- 

ants. 

4871.  Bequests  to  children,  etc,  not  to  lapse. 
4873.    Bequest  to  subscribing  witness. 

4873.  Will  in  such  cases  may  be  proved,  hew. 

4874.  Husband  or  wife  may  authorise  sor^ 

vivor  to  manage  separate  estate. 

4875.  Original   wills,  etc,  to  be   d^tositod 

with  county  clerk,  etc 

4876.  To  be  recorded,  etc 


Abt.  4857.  Persons  oompetent  to  make  a  will.  Every  Derson  a^ 
twenty-one  years  or  upward,  or  who  may  be  or  mav  have  been  la wf ally  married, 
being  of  Bound  mfnd,  shall  have  power  to  make  a  last  will  and  testament, 
under  the  rules  and  limitations  prescribed  by  law.  [Acts  Jan.  2S,  1840; 
4  Cong.  p.  167;  July  24,  1856;  6  Leg.  S.  S.  p.  5;  P.  D.  5361,  3868.] 

As  to  laws  relating  to  forced  heirships,  see  ante,  Art.  1645,  note  8. 

(1)  A  married  woman  may  dispose  of  her  property  by  will,  subject  to  the  liability  of  her 
community  property  for  the  payment  of  communitydebtB.    Brown  v.  Pridgen,  56  T.  134w 

(2)  By  the  act  of  1840,  a  person  under  the  age  of  twenty-one  could  not  make  a  wilL  Moore 
T.  Moore,  38  T.  687. 

(8)  The  heirs-at-law  are  not  estopped  from  averring  the  minority  of  the  testator,  and  conse- 
quent nullity  of  his  will,  by  having  dealt  with  and  treated  him  as  of  full  age,  and  capable  uf 
acting  8ui  juris.    Moore  v.  Moore,  28  T.  687. 

(4)  Though  a  testator  of  sound  and  disposing  memory  may,  under  our  present  laws,  devise  his 
entire  estate  to  strangers,  yet  all  authorities  agree  that  such  a  bequest  is  a  circumstance  which 
should  arouse  the  suspicion  and  the  strict  scrutiny  of  the  courts,  and  especiaUy  so  when  there 
is  no  apparent  cause  for  the  disherison  of  the  decedent's  relatives.  Renn  v.  Samoa,  88  T.  760. 
Where  a  will  is  written  by  one  who  takes  a  benefit  under  it,  that  is  a  circumstance  to  excite 
stricter  scrutiny  and  require  stricter  proof,  not  only  of  volition  and  capadty,  but  that  the  tes- 
tator knew  the  contents  of  the  paper  he  was  signing,  and  that  no  fraud,  deception  or  imposi- 
tion was  practiced  upon  him.  Vickery  v.  Hobbs,  21  T.  570.  And  when,  as  in  the  pr^ent 
case,  there  is  a  concurrence  of  two  such  circumstances  as  these,  viz. :  that  the  will  was  wfitten 
by  a  principal  legatee,  and  that  the  estate  was  devised  to  strangers  without  apparent  cause, 
then  the  suspicions  against  the  validity  of  the  will  are  so  increased  as  to  requu-e  undoubted 
proof  of  the  testator  s  volition,  capacity  and  knowledge  of  the  contents  of  the  instrument, 
and  also  an  explanation  by  proof  why  he  made  such  a  disposition  of  his  estate,  and  why  the 
legatee  was  called  upon  to  write  the  wilL  Renn  v.  Samos,  83  T.  760.  To  set  aside  a  will  for 
want  of  mental  capacity  to  make  it,  the  incapacity  of  the  testator  to  give  intelligent  consent 
to  an  act  that  will  bind  him  in  the  disposition  of  his  property  must  be  shown.  It  is  not  neces- 
sary to  avoid  the  will  that  the  testator's  mind  should  have  been  under  the  influence  of  in- 
sanity—  as  the  term  is  described  by  law  writers  —  in  any  of  its  grades.    It  is  sufficient  to 

'  avoid  the  will  if  there  is  a  want  of  will  on  the  part  of  the  testator  accompanying  the  act,  or  a 
want  of  capacity  to  understand  what  he  is  doing  with  his  property  in  making  the  wili  To 
make  a  vskhd  will  the  strength  of  the  testator's  mind  must  be  equal  to  the  purpose  to  which  it 
is  applied.    Gtarrison  v.  Blanton,  48  T.  299. 

(5)  In  a  petition  to  set  aside  a  will,  an  alle^tion  that  fraud  was  practiced  by  the  defendant 
who  wrote  the  will,  in  failing  to  embody  in  it,  as  directed  by  the  testator,  the  condition  that  it 
should  be  valid  only  in  the  event  that  the  testator  died  during  his  then  sickness,  but  should  he 
recover  therefrom  it  should  be  void,  and  in  reading  it  to  the  testator  before  he  signed  it,  as 
containing  that  condition,  discloses  a  sufficient  cause  of  action.  If  the  deceased  signed  the 
paper  supposing  it  to  contain  the  condition  mentioned,  he  was  deceived,  and  no  subsequent 
declaration  of  his  to  the  effect  that  he  was  satisfied  with  the  will,  and  that  it  should  stand, 
operates  to  make  it  his  wilL  If,  however,  the  will  was  written  as  intended  by  the  testator, 
and  he  knew  its  contents  when  he  signed  it,  oral  testimony  of  an  understanding  outside  of  it 
cannot  be  received  to  contradict  or  vary  its  terms.    Vickery  v.  Hobbs,  21  T.  570. 

(6)  Ifa  will  is  limited  as  to  its  operation  by  conditions  by  which  it  is  defeated  b^ore  the  death 
of  the  party  making  it,  it  can  have  no  effect  as  a  will  unless  by  force  of  a  republication  by  the 
testator.  When  a  party  making  a  will  under  such  circumstances  recovers  ^m  his  then  sick- 
ness, and  the  will  remained  in  his  possession  until  his  death  without  being  destroyed  or  ex- 
pressly revoked,  such  fact  does  not  operate  as  a  republication.     Vickery  v.  Hobbs,  21  T.  570. 

Art.  4858.  What  may  be  devised,  etc.,  by  will.  Every  person  com- 
petent to  make  a  last  will  and  testament  may  thereby  devise  and  bequeath  all 
the  estate,  right,  title  and  interest  in  possession,  reversion  or  remainder,  which 
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T.  99.J  WILLS.  4858. 

hfe  has,  or  at  the  time  of  his  death  shall  have,  of,  in  or  to  any  lands,  tenements, 
hereditaments  or  rents  charged  upon  or  issuing  out  of  theni,  or  shall  have  of, 
in  or  to  anjr  personal  projperty,  or  any  other  property  whatevever,  subject  to 
the  limitations  prescribecl  by  law.  [Act  Jan.  28,  184U;  4  Cong.  p.  167;  P.  D. 
5361-2.] 

(1)  A  testator  may  direct  bj  will  in  what  manner  his  estate  shall  be  administered  (Art.  1988), 
or  may  direct  that  no  other  action  shall  be  had  in  the  county  court  in  relation  to  the  settle- 
ment of  his  estate,  than  the  probating  and  recording  of  his  will,  and  the  return  of  an  inventory, 
appraisement  and  list  of  claims  of  his  estate.  Art.  1942.  He  may  direct  that  no  security  shall 
be  required  of  the  person  therein  named  as  executor.  Art.  1898.  The  surviving  parent  may 
tnr  will  appoint  a  guardian  for  bis  children  (Art.  2497),  and  may  also  direct  that  such  guardian 
«hall  not  be  required  to  give  bond.  Art.  2522.  As  to  probate  of  will,  see  ante.  Arts.  1789- 
1880,  1848,  1850. 

(2)  A  will  executed  by  a  husband  and  wife  jointly,  after  the  death  of  the  husband  (the 
wife  surviving)  was  admitted  to  probate  ashiswiU;  but  a  will  so  executed  is  revocable  by 
«ither  party  daring  the  life  of  both,  and  by  the  survivor  after  the  death  of  the  other.  Wycfae 
▼.  Clapp,  48  T.  548. 

(3)  While  the  husband  cannot  dispose,  by  wiU,  of  his  wife's  community  interest,  yet  if  he 
attempts  to  do  so,  and  she  should  elect  to  take  under  the  wiU,  she  would  be  thereby  estopped 
from  afterwards  asserting  her  right  to  the  community.  The  intent  to  dispose  by  will,  of  the 
husband  or  wife,  of  the  community  interest  of  the  connubial  partner,  must  be  evidenced  by 
explicit  language.  A  will  by  the  husband,  devising  "  my  interest  in  about  one  thousand  six 
hundred  acres  of  land  patented  to  Rice  M.  and  Mary  S.  (^atewood;**  which  was  communitr 
property,  conveyed  on! v  the  husband's  undivided  half  thereof.  Mors  v.  Helsley,  60  T.  426. 
Resort  may  be  had  to  all  the  provisions  of  a  will,  in  a  case  of  doubt,  to  determine  whether  it 
was  the  purpose  of  the  testator  to  dispose  of  his  wife's  interest  in  communitv.  Moss  v.  Helsley, 
60  T.  426.  A  will  purporting  to  make  plenary  disposition  of  community  real  estate  can  operate 
only  upon  the  half  interest  belon^ng  to  the  testator,  and  cannot  affect  the  interest  of  the  other 
conjugal  partner.  Conn  v.  Davis,  88  T.  208.  The  presumption  that  would  otherwise  obtain, 
(hat  the  testator  intended  to  dispose  of  only  his  undivided  interest  in  the  community  property, 
may  be  repelled  by  specific  bequests  which  showed  his  intention  to  dispose  of  the  entire  prop- 
erty, and  the  widow  who  accepts  of  a  bequest  under  the  will  is  thereby  estopped  from  claiming 
her  community  interest  in  the  property.  Rogers  v.  Trevathan,  67  T.  406.  The  husband  by 
his  will  has  the  right  to  and  can  compel  an  election  by  the  widow  to  take  under  the  will  or 
against  it  under  the  laws.  The  widow  taking  under  such  will  is  bound  by  its  provisions,  and 
has  no  right  to  sell  her  share,  except  under  the  conditions  prescribed  in  the  wilL  The  will 
taking  effect  by  the  death  of  the  testator  in  1848,  disposing  of  the  community  property,  part 
to  his  children  and  part  to  the  widow,  with  power  tp  sell  her  share,  if  necessary  for  the  main- 
tenance of  the  minor  children,  while  it  could  have  been  defeated  b^the  widow,  yet  upon  her 
assenting  to  it,  and  taking  her  share  under  its  provisions,  became  binding  against  all  claiming 
under  her.  Wells  v.  Petree,  89  T.  419.  Where  a  testator  disposes  of  all  his  estate  in  general 
terms,  the  will  does  not  purport  to  entrench  on  the  community  rights  of  either  a  deceased  or 
surviving  wife.    Parker  v.  Parker,  10  T.  88. 

(4;  A  uiarried  man  by  his  will  devised  the  entire  community  estate,  one  hundred  acres,  upon 
which  the  homestead  was  situated,  to  his  wife  during  her  life,  and  the  remainder  in  fee  to  one 
of  her  children.  The  widow  and  immediate  beneficiaries  recognized  the  will  and  received  the 
property  bequeathed  to  them,  the  same  being  partitioned  in  accordance  with  the  provisions  of 
the  will.  Held,  that  the  presumption  that  would  otherwise  obtain,  that  the  testator  intended 
to  dispose  of  only  his  undivided  interest,  is  repelled  by  the  specific  bequest  which  included  the 
entire  tract  and  by  the  estate  in  remainder,  and  the  widow  having  elected  to  take  under  the 
will  with  a  knowledge  of  its  provisions  was  bound  by  her  election.  Rogers  v.  Trevathan,  67 
T.406. 

(5)  In  March,  1845,  a  man  died  leaving  a  wiU  and  a  wife  surviving  him.  By  the  terms  of 
his  wiU,  his  wife,  who  was  constituted  its  sole  executrix  without  bond,  was  given  all  his  per- 
sonal and  real  estate  **  for  and  during  her  natural  life-time,  to  be  applied  as  she  may  deem 
best  to  the  support  and  maintenance  of  herself*'  and  children.  The  wiU  further  provided, 
that,  in  the  event  of  the  wife's  death,  '*  such  of  the  property  as  may  be  left "  should  be  equally 
divided  among  the  children,  and  declared  it  to  be  the  purpose  of  the  testator  to  make  his  wife 
'*  the  unrestrained  controller  "of  his  property.  The  husbEmd  died  in  possession  of  real  estate, 
aeveral  instalments  of  purchase  money  on  a  portion  of  which  were  yet  due  the  government, 
and  which  had  been  purchased  during  coverture.  In  a  suit  brought  by  the  heirs  of  the  de- 
ceased against  one  in  possession  claiming  under  an  absolute  conveyance  from  the  surviving 
wife,  held:  (1)  If  the  uisposition  of  the  testator's  property  attempted  by  the  will  was  violative 
ct  the  statute  of  forced  heirship,  that  fact  could  render  it  voidable  only,  and  it  could  be  at- 
tacked only  by  the  parties,  and  in  the  manner  and  time,  prescribed  by  law  in  a  direct  proceed- 
ing had  for  that  purpose.  (2)  An  absolute  conveyance  of  the  property  devised,  made  by  the 
wife,  vested  title  in  the  purchaser.  (8)  The  wife  could,  independent  of  the  will,  make  a  valid 
conveyance  of  the  community  property,  to  discharge  a  bond  made  by  the  husband  to  convey 
title,  and  to  satisfy  claims  of  the  government  against  it  for  unpaid  purchase  money.  (4)  The 
remedy  upon  such  title  bond  was  not  barred  by  four  years*  limitation  from  and  after  the  period 
when  patent  could  have  issued  from  the  state  to  the  obligee  in  the  bond.  Orr  ▼.  O'Brien,  55 
T.  149. 

(6)  A  bequest  to  a  wife  of  a  life  estate  does  not  affect  her  right  to  come  in  under  the  statute 
for  her  share  in  the  remainder  after  the  determination  of  the  life-estate.    Nor  is  she»  by  pro- 
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bating  the  will,  qualifving  as  executrix,  and  having  the  estate  settled  in  accordance  with  i^ 
terms,  in  doing  which  the  county  judge  adjudged  to  her  her  life-eetate  in  theslayes,  precluded 
from  afterwards  asserting  her  rights  as  to  the  remainder,  not  disposed  of  by  the  will.  The 
doctrine  of  election  only  requires  that  he  who  accepts  a  benefit  under  a  will  must  adopt  its 
whole  contents  so  far  as  it  concerns  him,  conforming  to  its  provisions,  and  renouncing  every 
right  inconsistent  with  it.    Philleo  v.  HoUiday,  24  T.  88. 

(7)  When  slaves  are  bequeathed  to  a  wife  for  life,  with  a  remainder  over  that  is  void,  with- 
out other  disposition,  either  by  express  words  or  ilecessarv  implication  of  the  remainder,  heldy 
that  the  wife,  as  legatee  for  life,  would  not,  under  the  will,  take  the  entire  estate,  but  as  to  such 
remaiuder  the  decedent  died  intestate,  and  it  descended  to  his  heirs.  Philleo  v.  HoUiday,  24 
T.  88. 

Abt.  4859.  Requisites  of  a  will.  Every  last  will  and  testament,  except 
where  otherwise  provided  b}'^  law,  shall  be  in  writing  and  signed  by  the  testator 
or  by  some  other  person  by  his  direction  and  in  his  presence,  and  shall,  if  not 
wholly  written  by  himself,  be  attested  by  two  or  more  credible  witnesses 
above  the  age  of  fourteen  years,  subscribing  their  names  thereto  in  the  pres- 
ence of  the  testator.     [Act  Jan.  28,  1840;  4  Cong.  p.  167;  P.  D.  5361.] 

(1)  By  ''credible"  witness  is  meant  a  "competent"  witness.  Nixon  v.  Armstrong,  88  T. 
296;  Brown  v.  Pridgen,  56  T.  124. 

(2)  The  witnesses  to  a  will  each  wrote  his  name  where  it  occurred  in  the  body  of  the  wiU  and 
in  the  concludingsentence  thereof,  as  follows:  *'  And  now  in  the  presence  of  H.  L.  Harrison, 
G.  W.  M.  Duck,  W.  M.  Smith,  who  I  have  requested  to  act  as  witnesses,  I  declare  the  writing 
contained  in  the  foregoing  ten  pages  my  last  will  and  testament."  (Signed)  "  6.  W.  Cbi4>> 
man."  Hetd,  that  the  signatures  of  the  witnesses  were  siifficient.  Franks  v.  Chapman,  64  T. 
159.  A  will  and  codicil,  the  last  providing  for  executors  only,  were  both  signed  at  the  same 
time  by  the  testator,  both  being  written  on  the  same  piece  of  paper ;  the  witnesses  to  the  will 
signed  the  same  as  such  but  once,  it  being  the  intention  to  attest  the  execution  of  the  whole 
will,  including  the  codicil.  Held:  (1)  The  proceeding  being  regular  in  other  respects,  the  codicil 
was  proi>erly  executed;  and  it  did  not  matter  on  what  portion  of  the  wiU  the  subscribing  wit- 
nesses signed  their  names,  if  the  signatures  were  affixed  after  making  the  codicil^  with  the 
purpose  to  attest  the  execution  of  the  entire  will,  including  the  oodiciL  Fowler  v.  Stagner,  55 
T.  893. 

(8)  The  fact  that  H  county  clerk,  when  called  upon  by  a  testator  to  witness  his  wiU^  attadies 
thereto  his  official  certificate  of  the  acknowledgment  of  the  due  execution  pf  the  will  Yyy  the 
testator,  does  not  affect  the  validity  of  the  clerlTs  signature  to  such  will  as  a  witness.  Franks 
V.  Chapman,  64  T.  159. 

(4)  An  objection  to  a  codicil  to  a  will,  that  it  was  written  with  a  pencil,  not  noticed  by  the 
court.    Bell  County  v.  Alexander,  22  T.  850. 

Akt.  4860.  Will  wholly  written  by  testator.  Where  the  will  is 
wholly  written  by  the  testator  the  attestation  of  the  subscribing  witnesses,  as 
required  in  the  preceding  article,  may  be  dispensed  with.  [Act  Jan.  28,  1840; 
4  Cong.  p.  167;  P.  D.  5361.J 

Abt.  .4861.  Revooation  of  written  wilL  No  will  in  writing,  made  in 
conformity  with  the  preceding  articles,  nor  any  clause  thereof  or  dcTise 
therein,  shall  be  revoked,  except  by  a  subsequent  will,  codicil  or  declaration 
in  writing,  executed  with  like  formalities,  or  by  the  testator  destroying,  can- 
celing or  obliterating  the  same,  or  causing  it  to  be  done  in  his  presence.  [Act 
Jan.  28,  1840;  4  Cong.  p.  167;  P.  D.  636i5.] 

(1)  No  valid  written  will  can  be  revoked  except  in  one  of  the  modes  pointed  out  bj  the 
statute.    Morgan  v.  Davenport,  60  T.  280. 

(2)  A  oodicii  partially  revoking  a  iormer  will  was  offered  for  probate  by  K.  and  contested  bj 
C.  on  the  ground  that  it  was  a  forgery.  On  the  trial  in  the  county  court  K.  offered  in  cth 
dence  a  deed  of  gUt  purpoiting  to  nave  been  executed  by  the  testator  to  her  chUdren  on  the 
same  day  the  codicil  wab  executed.  Tiiis  instrument  professed  to  give  to  the  chUdren  of  K. 
part  of  the  propertjr  given  by  wiU  to  a  third  party,  and  was  witnessed  by  K.  and  her  husband, 
as  was  also  the  codicil.  On  the  trial  in  the  district  court  this  deed  of  gift  was  offered  in  en- 
dence  by  C,  over  the  objection  of  K.,  in  order  to  show  a  motive  for  the  forgery  of  the  oodicii 
and  as  a  part  of  the  same  transaction.  Held^  that  the  paper  was  adoiissible  in  evidence;  es- 
pecially so  as  there  was  some  evidence  tending  to  show  that  the  signature  of  the  testator  was 
not  genuine.  The  jury  might  consider  all  the  facts  transpiring  at  the  time  the  codicil  was 
claimed  to  have  been  executed.  Some  years  before  the  making  of  the  contested  oodicii  the 
testator  had  brought  a  suit  against  K.  and  had  agreed  to  a  judgment  in  her  Ulvot  for  certaiB 
lands,  and  that  certain  lands  should  be  vested  in  herself.  EL  was  examined  on  the  stand  in 
reference  to  this  judgment,  but  no  predicate  was  laid  for  impeaching  her  testimony  by  intro- 
ducing the  judgment  and  showing  that  she  had  made  incorrect  statements  in  regard  to  ic 
Heidf  that  the  evidence  was  not  adnussible  for  the  purpose  of  impeaching  her  evidence,  even 
if  the  judgment  iibelf  was  relevant.  The  judgment  had  no  relevancy  to  the  issue  of  for^'t-n'. 
Statements  of  the  testator,  made  three  days  alter  the  alleged  execution  of  the  codicii,  U*  uie 
effect  that  he  had  made  no  change  in  the  disjKnsition  of  his  property,  and  intended  to  make 
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none,  were  inadmissible,  since  they  formed  no  part  of  the  res  gestcB,  and  since  there  was  no 
question  as  to  the  mental  condition  of  the  testator.  The  conduct  and  declarations  of  a  testa- 
tor before  and  after  the  making  of  a  will  are  admissible  whei*e  the  issue  is  upon  the  sanity  of 
the  testator,  but  not  where  it  is  upon  the  execution  of  the  instrument.  Kennedy  v.  XJpshaw, 
64  T.  411. 

(8)  The  intention  of  the  law  expressed  in  this  article  is  to  prevent  fraud  and  perjury  and  the 
extortion  of  declarations  after  the  mind  of  the  testator  has  been  impaired  by  time.  There  is 
the  same  necessity  for  the  observance  of  the  provisions  in  disproving  the  making  of  a  will. 
The  legislature  has  provided  tiiat  revocation  must  be  done  by  burning,  canceling,  tearing  or 
>bliteratiDg  the  will  by  the  testator,  or  in  his  presence  and  by  his  direction  or  consent,  or  hjtL 
willy  or  codicil  in  writing  executed  with  the  same  solemnitie?  as  a  wilL  (R.  S.  Art.  4861.)  The 
itatutory  evidence  must  be  had  or  the  intended  revocation  fails.  Following  Boylan  v.  Meeker, 
4  Dutcher,  285.    (See  cases  pro  and  con  cited  in  the  opinion.)    Kennedy  v.  Upshaw,  64  T.  411. 

Abt.  4862.  Nuncupative  will.  Any  person  who  is  competent  to  mak^ 
a  last  will  and  testament,  under  article  4857,  may  dispose  of  his  property  by 
a  nnncupative  will  made  under  the  conditions  and  limitations  hereinafter  pre- 
scribed.    [Act  Jan.  28,  1840;  4  Cong.  p.  167;  P.  D.  5366  et  seq.] 

(1)  Real  estate  cannot  be  devised  by  nuncupative  will.  Watts  v.  Holland,  56  T.  64;  Moffett 
v.  Moffett,  67  T.  642;  citing  Lewis  v.  Aylott,  45  T.  190. 

(2)  An  explanation,  bv  the  witnesses  to  a  written  wiU,  at  the  time  of  probating  it,  by  a 
recital  of  additional  oral  instructions,  given  by  the  testator  in  respect  to  his  property,  cannot 
be  sustained  as  a  nuncupative  wiU.    Hunt  v.  White,  24  T.  648. 

Abt.  4863.  Requisites  of.  No  nnncapative  will  shall  be  established  un- 
less it  be  made  in  the  time  of  the  last  sickness  of  the  deceased,  at  his  habita- 
tion or  where  he  has  resided  for  ten  days  next  preceding,  except  when  the 
deceased  is  taken  sick  from  home  and  dies  before  he  returns  to  such  habita- 
tion ;  nor,  when  the  value  exceeds  thirty  dollars,  unless  it  be  proved  by  three 
credible  witnesses  that  the  testator  called  on  some  person  to  take  notice  or 
bear  testimony  that  such  is  his  will,  or  words  of  like  import.  [Act  Jan.  28, 
1840;  4  Cong.  p.  167;  P.  D.  6366.J 

As  to  probate  of  nuncupative  wiU,  see  ante.  Arts.  1881-4,  1849-1851. 

(1)  In  a  proceeding  to  establish  a  nuncupative  wiU  between  the  party  claiming  to  be  execu- 
tor under  it  and  the  neirs,  as  contestants,  m  which  a  fraudulent  combination  was  charged  as 
existing  between  the  party  claiming  to  be  executor,  who  was  himself  a  witness,  and  the  other 
witness  to  the  wiU,  it  is  the  right  of  the  contestants  to  have  the  witnesses  placed  under  the 
rale  so  that  they  should  not  hear  the  testimony  of  each  other.  A  refusal  to  place  the  wit- 
nesses under  the  rule  in  such  a  case,  if  requested,  is  cause  for  reversal.  The  discretion  ordi- 
narily confided  to  theiudge  is  subordinate  to  law  which  confers  the  right  to  have  the  rule 
enforced.    Watts  v.  Holland,  56  T.  54. 

Abt.  4864.  Notice  and  proof.  No  nuncupative  will  shall  be  proved 
within  fourteen  days  after  the  death  of  the  testator,  nor  until  those  who 
would' have  been  entitled  by  inheritance,  had  there  been  no  will,  have  been 
summoned  to  contest  the  same,  if  they  desire  to  do  so.  [Act  Jan.  28,  1840; 
4Cong.  p.  167;F.  D.  5371.] 

Akt.  4866.  Testimony  to  be  committed  to  writing,  etc.  After  six 
months  have  elapsed  from  the  time  of  speaking  the  pretended  testamentary 
words,  no  testimony  shall  be  received  to  prove  a  nuncupative  will,  unless  the 
testimony  or  the  substance  thereof  shall  have  been  committed  to  writing 
within  SIX  days  after  making  the  will.  [Act  Jan.  28,  1840;  4  Cong.  p.  167: 
P.  D.  6367.] 

Abt.  4866.  Soldiers,  etc.,  disposing  of  chattels.  Any  soldier  in  act- 
aal  military  service,  or  an}'  mariner  or  seaman  being  at  sea,  may  dispose  of 
his  chattels  without  regard  to  the  provisions  of  this  title.  [Act  Jan.  28, 1840; 
4  Cong.  p.  167;P.  D.  5309.] 

Art.  4867.  Posthumous  children.  When  a  testator  shall  have  children 
born  and  his  wife  eiirieinte^  the  posthumous  child,  if  unprovided  for  by  settle- 
ment and  pretermitted  by  his  last  will  and  testament,  shall  succeed  to  the  same 
portion  of  the  father's  estate  as  such  child  would  have  been  entitled  to  it  the 
lather  bad  di/*d  intestate,  toward  which  portion  the  devisees  and  legatees  shnll 
contribute  pr  ^^portionably  out  of  the  parts  devised  and  bequeathed  to  them  by 
s'lch  last  will  and  testament.  [Act  Jan.  28,  1840;  4  Cong.  p.  167;  F.  D.  5363.1 
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Art.  4868.  Children  bom  after  maTriTig  a  will.  If  a  testator  haTing 
a  child  or  children  born  at  the  time  of  making  his  last  will  and  testament 
shall,  at  his  death,  leave  a  child  or  children  born  after  the  making  of  soch  last 
will  and  testament,  the  child  or  children  so  after-bom  and  pretermitted  shalU 
unless  provided  for  by  settlement,  succeed  to  the  same  portion  of  the  father's 
estate  as  they  would  have  been  entitled  to  if  the  father  had  died  intestja^^ 
toward  raising  which  portion  the  devisees  and  legatees  shall  contribute  pri- 
portionably  out  of  the  parts  devised  and  bequeathed  to  them  by  8r\ch  last  wili 
and  testament,  in  the  same  "manner  as  is  provided  in  article  4867  [Act  Jan 
28,  1840;  4  Cong.  p.  167;  P.  D.  5364.] 

(1)  As  to  the  construction  of  this  and  the  next  article,  see  Morgan  v.  DaTenport,  60  T.  23C 

'  Abt.  4869.  The  same.  Every  last  will  and  testament  made  when  the 
testator  had  no  child  living,  wherein  any  child  he  mi^ht  have  is  not  providei* 
for  or  mentioned,  if  at  the  time  of  his  death  he  shall  leave  a  child,  or  leave 
his  wife  enceifUe  of  a  child  which  shall  be  born,  shall  have  no  effect  daring  the 
life  of  such  after-born  child,  and  shall  be  void  unless  the  child  die  witboat  hav- 
ing been  married  and  before  he  shall  have  attained  the  age  of  twenty-oae 
years.     [Act  Jan.  28,  184Q;  4  Cong.  p.  167;  P.  D.  5363.] 

Abt.  4870.  <<  Children"  Includes  descendants.  Under  the  name  of 
'^  children,"  as  used  in  this  title,  are  included  descendants  of  whatever  degree 
they  may  be,  it  being  understood  they  are  only  counted  for  the  child  they  rep 
resent.     [Act  Jan.  28,  1840;  4  pong.  p.  167;  P.  D.  5373.] 

Abt.  4871.  Bequests  to  children,  9tc.,  not  to  lapse.  Where  a  testator 
shall  devise  or  bequeath  an  estate  or  interest  of  any  kind,  by  will,  to  a  cbiid 
or  other  descendant  of  such  testator,  should  such  devisee  or  legatee,  during 
the  lifetime  of  the  t^tator,  die  leaviug  children  or  descendants  who  shall  sur- 
vive such  testator,  such  devise  or  legacy  shall  not  lapse  by  reason  of  suck, 
death,  but  the  estate  so  devised  or  bequeathed  shall  vest  in  the  children  or  de 
scendants  of  such  legatee  or  devisee,  in  the  same  manner  as  if  he  had  survived 
the  testator  and  had  died  intestate.  [Act  Jan.  28,  1840;  4  Cong.  p.  167;  P.D 
5865.] 

Abt.  4872.  Bequest  to  subscribing  witness.  Should  any  person  be  » 
subscribing  witness  to  a  will,  and  be  also  a  legatee  or  devisee  therein,  if  the 
will  cannot  be  otherwise  established  such  bequest  shall  be  void,  and  such  wit- 
ness shall  be  allowed  and  compelled  to  appear  and  give  his  testimony  in  hki 
manner  as  if  no  such  bequest  bad  been  made.  But  it  in  such  case  the"^  witness 
would  have  been  entitled  to  a  share  of  the  estate  of  the  testator  had  there  beei 
no  will,  he  shall  be  entitled  to  so  much  of  such  share  as  shall  not  exceed  the 
value  of  the  bequest  to  him  in  the  will.  [Act  March  15,  1875 ;  14  Leg.  p. 
179.] 

(1)  The  will  so  proven  is  void  as  to  the  legacies  to  the  subscribing  witnesses.  Nixon  y.  An» 
strong,  38  T.  296;  Lewis  v.  Aylott,  45  T.  190. 

(2)  Where  there  are  but  two  subscribing  witnesses  to  a  wiU,  one  of  whom  is  by  its  terms  a 
devisee  under  it,  such  paity,  by  the  very  act  of  subscribing  it  as  witness,  avoids  the  beqaest; 
his  competency  and  credibility  as  a  witness  to  establish  the  wiU  is  the  result  of  the  nulhty  ol 
tiie  bequest  to'him.    Fowler  v.  Stagner,  55  T.  893. 

Art.  4873.  Will  in  such  cases  may  be  proved,  how.  In  the  case 
provided  for  in  the  preceding  article,  such  will  may  be  proved  by  the  evidence 
of  the  subscribing  witnesses,  corroborated  by  the  testimony  of  one  or  more 
other  disinterested  and  credible  persons,  to  the  effect  that  the  testimony  ot 
such  subscribing  witnesses  necessary  to  sustain  the  will  is  substantially  troe, 
in  which  event  the  bequest  to  such  subscribing  witnesses  shall  not  be  void. 
[Act  March  15,  1875 ;  14  Leg.  p,  179.] 

Art.  4874.  Husband  or  wife  may  authorize  survivor  to* manage 
separate  estate.  The  husband  or  wife  may,  by  last  will  and  testament, 
give  to  the  survivor  of  the  marriage  the  power  to  keep  his  or  her  separate 
property  together,  until  each  ot  the  several  heirs  shail  become  of  lawful  age. 
iind  to  manage  and  control  the  same  under  the  provisions  of  law  relating  to 
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community  property,  and  such  other  restrictions  as  may  be  imposed  by  such 
will;  proviaed^  the  surviving  husband  or  wife  is  the  father  or  mother,  as  the 
<»se  may  be,  of  the  minor  heirs;  and  provided  further^  that  any  child  or  heir 
entitled  to  any  part  of  said  property  shall,  at  any  time  upon  becoming  of  age, 
be  entitled  to  receive  his  distributive  portion  of  said  estate.  [Act  Aug.  26, 
1856;  6  Leg.  S,  S.  p.  51;  P.  D.  4653.] 

Art.  4875.  WiUs,  etc.,  to  be  deposited  with  county  clerk.  All 
•original  wills,  together  with  the  probate  thereof,  shall  be  deposited  in  the 
•office  of  the  clerk  of  the  county  court  of  the  county  wherein  tne  same  shall 
bave  been  probated,  and  shall  there  remain,  except  during  such  time  as  they 
may  be  removed  to  some  other  court  by  proper  process,  for  inspection.  [Act 
Jan.  28,  1840;  4  Cong.  p.  167;  P.  D.  5372.] 

(1)  A  sale  by  a  devisee  of  an  interest  held  under  a  will,  but  made  before  the  probate  of  the 
will,  passes  the  estate,  and  a  subsequent  probate  gives  vitality  to  such  oonveyanoe,  except 
igainst  an  innocent  purchaser  from  an  heir.    Ryan  v.  T.  P.  R.  K.  Co.  64  T.  289. 

(d)  Notwithstanding  the  expiration  of  four  ^ears  from  the  death  of  a  testator,  a  wiU  may 
be  probated  for  the  purpose  of  establishing  a  hnk  in  a  chain  of  title,  although  no  letters  testa- 
mentary can  issue.  Wnere  an  executor  declines  to  present  a  wiU  for  probate,  any  one  claim- 
ing an  mterest  under  the  will  may  present  it.    Ryan  v.  Texas  P.  R.  R.  Co.  64  T.  289. 

Abt.  4876.  To  be  reoordecU  etc.  Every  such  will,  together  with  the 
probate  thereof,  shall  be  recorded  by  the  clerk  of  the  county  court  in  a  book 
to  be  kept  for  that  purpose,  and  certified  copies  of  such  will  and  the  probate 
<k  the  same,  or  of  tne  record  thereof,  may  be  recorded  in  other  counties,  and 
may  be  used  in  evidence,  as  the  original  might  be.  [Act  Jan.  28,  1840 ;  4 
€ong.  p.  167;  P.  D.  5372.J 

(I)  A  Tcduntary  disposition  of  property  by  deed,  which  is  not  intended  to  operate  a  present 
transfer,  but  is  only  to  take  effect  after  the  death  of  the  donor,  is  testamentary.  Mimcan  v. 
Ifillican,  24  T.  426. 

(8j  Deeds  executed  in  contemplation  of  death,  and  forming  part  of  a  testamentary  disposi- 
tum,  wiU  be  construed  as  part  of  such  wiU.    Woodall  v.  Rudd,  41  T.  875. 

OB)  A  court  of  equity  will  correct  mistakes  in  a  will,  when  they  are  apparent  upon  its  fac^, 
or  may  be  made  out  by  a  due  construction  of  its  terms.    Hunt  v.  White,  24  T.  648. 

(4)  The  district  court,  under  the  constitution  of  1845,  had  jurisdiction  of  an  action  by  an 
•executor,  against  the  heirs,  dcTisees  and  legatees  of  the  testator,  to  procure  a  construction  of 
the  wiU,  and  instructions  as  to  the  proper  execution  of  the  same.  Purvis  v.  Sherrod,  12  T. 
140.  Where  questions  of  title  are  involved,  or  the  decision  of  the  case  brings  in  question  the 
•oonstruction  of  a  will,  it  was  proper  to  resort  to  the  district  oourt  as  the  more  appropriate  tri- 
bunal to  adjudicate  such  question.    Little  v.  Birdwell,  21  T.  597. 

(5)  In  the  construction  of  a  will,  the  intention  of  the  testator  is  the  primary  object  of  in* 
guiry;  and  the  law  will  not  suffer  the  intention  to  be  defeated,  merely  because  the  testator 
has  not  clothed  his  ideas  in  technical  language.  Bell  Ck>unty  v.  Alexander,  22  T.  850 ;  Brooks 
^.  Evetts,  88  T.  782. 

(6)  The  intent  of  the  testator  must  be  ascertained  from  the  meaning  of  the  words  in  the  in- 
strument, and  from  those  words  alone  (Paul  v.  BaU,  81  T.  10) ;  but  extrinsic  evidence  is  ad- 
missible of  such  facts  and  circumstances  as  will  enable  the  oourt  to  discover  the  meaning 
attached  by  the  testator  to  the  words  used  in  the  will,  and  to  apply  them  to  the  particular 
facts  of  the  case.  It  is  competent  to  admit  parol  evidence  to  expfEun  a  will  (or  other  written 
instrument)  by  showing  the  situation  of  the  testator  in  his  relation  to  persons  and  things 
around  him,  or  by  proof  of  the  surrounding  circumstances,  in  order  that  his  wiU  may  be  read 
in  the  light  of  the  circumstancte  in  which  he  was  placed  at  the  time  of  making  it.  Hunt  v. 
White,  ^  Tk  648.  But  the  court  will  not  indulge  in  conjecture  as  to  the  probable  intention  of 
« testator,  for  the  purpose  of  helping  out  a  bequest;  this  would  be  assuming  the  power  of 
making  raiher  than  construing  a  wilL    Philleo  v.  Holliday,  24  T.  88. 

(7)  The  rule  which  requires  the  court  to  submit  for  the  consideration  of  the  jury  a  written 
instrument,  with  all  the  attendant  facts  connected  with  its  execution,  when  its  effect  does  not 
<lepend  entirely  on  the  meaning  of  its  terms,  but  on  extrinsic  facts  and  circumstances,  applies 
towUls.    Moes  V.  Helsley,  60  T.  426. 

(8)  A  will  made  on  the  eve  of  absence,  which  declares  the  testator*s  wish,  '*  should  I  die 
while  absent,"  is  contingent,  and  does  not  take  effect  if  the  party  die  at  home,  or  after  his  re- 
turn from  the  intended  absence.    Phelps  v.  Ashton,  30  T.  845. 

(9)  Where  a  testator  willed  that  a  certain  person  should  take  charge  of  his  children,  as 
raardian  for  them,  sell  the  perishable  property,  rent  out  the  house,  hire  out  the  negroes,  etc., 
It  was  held  that  the  person  so  named  was  virtually  named  executor,  and  entitled  to  letters 
testamentary  in  preference  to  the  next  of  kin.    Stone  v.  Brown,  16  T.  425. 

(10)  A  will  appointed  executors  and  contained  a  request  that  they  should  serve  until  the 
testator's  son  beoame  twenty-one  years  old.  Held,  that  such  a  clause  cannot  be  construed  into 
mxk  appointment  of  tlie  son  as  executor  when  he  should  become  twenty-one  years  old.  Frisby 
V.  Withers,  61  T.  135. 

(II)  A  testator  provided  by  his  will  that  all  his  just  debts  be  paid;  and  firsL  those  to  Ua 
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idBter  and  to  his  uncle.  Held,  that  the  will  took  the  debts  to  the  sister  and  nncle  oat  of  the 
statute  of  limitations,  and  obligated  their  payment  by  the  executrix,  provided  there  were  as- 
setd  for  the  purpose.  Bullard  y.  Thompson,  85  T.  818.  A  clause  in  a  will  directing  the  execu- 
tor appoint^  by  it  "to  disregard  the  statute  of  limitations  as  to  the  principal,  but  not  as  to 
the  interest  upon  indebtedness  '*  of  the  estate,  authorises  the  principal  of  just  debts  authenti- 
cated as  required  by  the  will  to  be  allowed  and  paid  by  the  executor,  although  barred  by  lim- 
itation. Campbell  v.  Shotwell,  51 T.  27.  To  authorize  the  annulling  of  an  approval  of  a  claim 
under  the  discretion  vested  by  such  will  would  require  a  clear  andpalpable  violation  of  dis- 
cretion on  the  part  of  the  executor  in  aUowing  a  debt  under  the  will.  Campbell  v.  Shoiwell, 
51  T.  27. 

(12)  The  personal  estate  of  a  testator  is  the  primary  source  to  which  resort  must  be  bad  to 
raise  funds  for  the  payment  of  legacies  and  debts,  and  such  legacies  and  debts  cannot  be  made 
a  charge  upon  the  rc^  estate  first,  unless  the  evidence  of  such  being  the  intention  of  the 
testator  is  clear.  The  rule  that  doubtful  words  in  a  will  cannot  be  construed  to  have  the  effect 
of  exempting  the  testator's  personal  property  from  the  payment  of  debts  and  legacies,  or  charg- 
ing them  on  the  real  estate,  will  be  especially  enforced  when  the  real  estate  has  already,  bj 
the  will,  been  made  the  subject  of  a  special  legacy,  and  the  mode  and  time  of  ila  finid  disposi- 
tion provided  for  in  the  will.    Arnold  v.  Dean,  61  T.  249. 

(18)  The  statute  declaring  that  *'  any  estate  in  lands,  which  shall  hereafter  be  granted,  con- 
veyed, or  devised  to  one,  although  other  words,  heretofore  necessary  at  common  law,  to  trans- 
fer an  estate  in  fee-simple,  be  not  added,  shall  be  deemed  a  fee-simple,  if  a  less  estate  be  not 
limited  by  express  words,  or  do  not  appear  to  have  been  granted,  conveyed,  or  devised,  by 
oonstruction  or  operation  of  law,'*  sweeps  away  the  established  rules  of  construction,  in  re- 
spect to  the  quantity  of  interest  conveyed  by  wills,  etc.    Bell  County  v.  Alexander,  22  T.  8S0l 

(14)  The  creation  of  a  particular  estate  raises  the  prima  facie  presumption  that  that  alone  was 
intended,  subject,  however,  to  be  rebutted  by  tne  manifestation  of  an  intention  that  tbt 
legatee  may  take  a  larger  estate  than  that  expressly  bequeathed,  in  case  of  a  residue.  Philleo 
V.  Holliday,  24  T.  88.  By  the  common  law  rule  of  construction,  in  every  case  where  land  is 
charged  with  a  trust,  which  cannot  be  performed,  or  where  the  will  directs  an  act  to  be  done, 
which  cannot  be  accomplished,  unless  a  greater  estate  than  one  for  life  be  taken,  the  devise 
will  be  enlarged  to  a  fee.    Bell  Ck>unty  v.  Alexander,  22  T.  850. 

(15)  By  employing  the  words,  **  I  wish  the  county  in  which  I  die  and  am  burled  to  hare 
and  enjoy,  for  the  benefit  of  public  schools,  two-thiras  of  the  land  in  the  county  I  am  buried 
in,"  in  connection  with  the  words,  '*  my  land  "  and  "  the  land  I  own,"  used  in  the  context, 
and  other  parts  of  the  will,  the  testator  meant  to  devise  an  estate  in  lands;  and  there  bein^ 
nothing  in  the  will  to  indicate  an  intention  to  give  a  less  estate,  the  devise  must  be  held  to 
pass  an  estate  in  fee.    Bell  County  v.  Alexander,  22  T.  850. 

(16)  It  is  well  settled  that  if  it  can  be  collected  from  the  whole  will  that  the  act  annexed  to 
the  vesting  of  the  estate  does  not  necessarily  precede,  but  may  accompany  or  foUow  it,  it  is  a 
condition  subsequent.    Bell  County  v.  Alexander,  22  T.  850. 

(17)  I  give  and  devise  to  my  beloved  wife,  Sarah  Howze,  the  settlement  of  land  on  which  I 
live  in  Rusk  county,  Texas,  containing  about  three  hundred  and  sixty-nine  acres  fcnr  a  home 
during  her  life-time.  I  also  give  and  devise  to  her  as  long  as  she  lives,  the  following  negroes, 
to  wit:  Primera  and  Hannah  and  her  children;  also  all  of  my  household  and  kitchen  furni- 
ture, and  all  my  stock  of  different  kinds,  together  with  ample  provisions  for  one  year.  HM^ 
taken  in  connection  with  other  parts  of  the  will,  not  to  include  the  farming  utensils,  as  a 
wagon.  Howse  v.  Howze,  19  T.  558.  Where  the  deceased  bequeathed  to  his  wife  the  lot 
where  she  lived,  several  negroes,  cattle,  hogs,  etc.,  during  her  natural  life,  and  at  her  death* 
**to  become  the  property  of  my  own  children,  as  well  as  of  Alfred,  my  wife's  son,"  it  was 
held  that  the  remainder  vested  at  the  death  of  the  testator,  and  that  therefore  the  interests 
of  those  of  the  remainder-men,  who  died  before  the  wife,  did  not  li^pee,  in  favor  of  the  sur- 
vivors, but  descended  to  their  heirs.  Bufford  v.  Holliman,  10  T.  560.  A  wiU,  after  making 
specific  bequests,  contained  this  language:  **  I  also  give  to  said  legatees  (meaning  appellees) 
my  cart,  all  my  cattle  (except  oxen),  and  any  horses  of  mine  they  may  have  in  possession  at 
the  time  of  my  death.'*  Over  two  years  after  making  the  will  the  testator  died,  leaving  an 
estate,  part  of  which  consisted  in  home  stock  cattle,  in  the  possession  of  the  legatees,  to 
whom  the  above  quoted  language  referred,  and  an  interest,  ays  partner,  in  other  cattle  in  poe- 
session  of  a  partner,  and  still  others  purchased  to  be  fattened  and  sold  as  a  means  of  profitably 
consuming  liis  grain  crop,  for  account  of  the  testator  and  a  partner.  Held,  that  constrain^ 
the  will  in  view  of  all  the  facts  (which  are  very  fully  detailed  in  the  opinion),  the  lyord  *'cat- 
tie  "  did  not  embrace  cattle  bought  to  be  fattened  by  the  testator.  Hawes  v.  Foote,  64  T.  22. 
In  a  will,  the  testator  made  a  special  bequest  to  a  son  and  to  a  daughter  over  and  above  their 
equal  shares ;  limited  the  amount  of  the  estate  to  be  received  by  agranddaugbter ;  leaving 
four  children  and  a  son  and  daughter  of  a  deceased  daughter.  Held,  that  such  will  only 
altered  the  course  of  the  law  so  far  as  it  gave  the  special  legacies  and  restricted  the  amount  to 
the  granddaughter,  and  that  the  grandson  would  take  one-ninth  of  the  residue,  and  each  sur- 
viving son  and  daughter  two-ninths.    CUfft  v.  Wade,  51  T.  14. 

( 18)  A  special  bequest  to  one  who  was  dead  when  the  will  was  made  is  void.  What  shall  then 
become  ot  the  bequest  must  be  determined  from  a  construction  of  the  entire  wiU.  Moss  v. 
Helsley,  60  T.  426.  Where  a  special  bequest  was  made  to  the  son  (who  was  already  dead)  and 
to  *'  his  heirs  and  assigns  forever,"  with  another  clause  conveying  to  the  testator's  wife  *'  all  the 
remainder  of  my  estate  in  lands,  goods,  chattels,  credits  and  rights,"  but  precluding  her  from 
disposing  of  property  willed  to  the  children,  it  was  held  that  the  property  embraced  in  the 
void  bequest  was  subject  to  the  laws  of  descent  and  distribution.     Moss  v.  Helsley,  60  T.  426. 

(19)  By  the  will  of  the  testator  he  bequeathed  his  real  estate  to  sundry  persons,  giving  cer^ 
tain  parcels  to  *'  the  family  of  Andrew  raul ''  (who  was  the  testator's  deceased  brother^  and 
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thereafter  deposing  of  sundry  sums  "  of  money  "  to  certain  of  his  next  of  kin.  The  residuaiy 
clause  read  as  follows:  **  The  remamder  of  money  I  may  have  at  the  time  of  my  deCM^ase  I  will 
and  bequeath,  in  equal  amounts,  to  Mrs.  Hannah  Wilson.  Robert  Wilson,  Matthew  Wilson, 
James  M.  Paul,  and  the  family  of  Andrew  Paul,  deceased."  Held^  that  money  meant  not  only 
the  cash  on  hand  at  the  time  of  the  testator's  death,  but  also  the  money  due  on  notes,  mort- 
gages and  accounts ;  that  it  was  not  the  intention  of  the  testator  to  die  intestate  as  to  any  of 
bis  effects:  and  that  the  whole  residuum  of  the  estate  passed  to  these  devisees.  Held,  also,  that 
**  children "  and  "  family  "  were  convertible  terms;  tiiat  the  children  of  Andrew  Paul  (six  in 
number)  took  per  stirpes,  and  not  per  capita,  with  the  other  persons  named ;  and  that  the  resid- 
uum was  correctly  divided  into  five  shares,  of  which  the  family  of  Andrew  Paul  received  one 
share.    Paul  v.  Ball,  81  T.  10. 

(20)  B.  died  in  1862,  leaving  a  will,  in  which  he  made  his  three  children  his  executors  and 
«qual  heirs.  He  gave,  however,  to  his  son  D.  a  negro  in  addition  to  his  otherwise  equal  share, 
to  compensate  him  for  maintaining  E.  B.,  a  deaf  brother  of  the  testator.  In  the  next  clause  of 
the  will,  he  exi)res8ed  the  wish  that  his  son  D.  would  take  especial  care  of  E.  B.  during  the  lat- 
her's life;  and  if  his  son  D.  should  die  before  his  brother  E.  B.,  he  desired  that  his  other  tw^ 
children,  E.  L.  and  M.  D.,  should  take  charjg^e  of  and  provide  for  his  brother  E.  B.  while  he 
lived.  The  remaining  clause  of  the  will  provided,  "  it  is  my  wish  that  my  homestead  and  five 
hundred  and  fifty-nine  acres  of  land,  with  the  improvements  thereto  attached,  shall  be  set 
Apart  to  my  son  D.,  extra  of  his  interest  in  the  remamine  portion  of  my  estate,  in  considera- 
tion of  the  landed  interest  already  given  to  my  other  children,  and  as  a  compensation  for  main- 
taining of  my  brother  E.  B.  as  aforesaid."  Suit  was  brought  by  E.  B.  for  the  rents  and  profits 
of  the  homestead,  in  which  it  was  claimed  that  it  was  charged  in  the  hands  of  the  legatees  with 
•the  support  and  maintenance  of  E.  B.  during  his  natural  life.  Held:  (1)  The  will,  properly 
construed,  must  be  re^rded  as  conveying  the  testator's  desire  for  the  maintenance  and  sup- 
port of  his  brother  E.  B.,  as  he  had  been  previously  provided  for  by  lihe  testator  himself.  (2) 
It  was  the  intention  that  E.  B.  should  be  provided  for  as  a  member  of  the  family,  without  im- 
IK>8ing  a  pecuniary  burden  upon  the  heirs,  in  the  shape  of  a  charge  or  incumbrance  upon  the 
•estate,  or  of  limiting  the  support  of  E.  B.  to  any  specific  amount.  (3)  If  E.  B.  left  the  homes 
of  the  heirs,  provided  for  him  in  the  will,  without  their  fault,  they  would  not  become  liable 
for  an  amount  sufficient  to  support  him  elsewhere.  (4)  The  judgment  making  an  annual 
■allowance  of  a  stated  sum  of  mone^  for  E.  B.  in  the  future,  and  giving  him  money  for  his  esti- 
mated expenses  in  the  past,  while  living  away  from  the  heirs,  was  erroneous.  Lynn  v.  Busby, 
46  T.  600. 

(21)  A  testatrix  made  the  following  devise :  ''  After  all  my  lawful  debts  are  paid,  the  residue 
of  mv  estate,  real  and  personal,  I  give  and  bequeath  to  and  dispose  of  as  follows,  to  wit :  To 
xny  sister  Mary  one-thiixl  of  a  league  of  land."  Here  followed  a  description  of  the  property 
devised,  after  which  the  will  proceeded  thus :  •*  And  all  the  above  described  property  I  give 
and  bequeath  to  the  said  Mary  and  her  heirs  during  her  natural  life."  Held,  that  it  was  error 
to  construe  this  as  a  mere  devise  for  the  life  of  Mary,  without  remainder  to  her  heirs,  and  to 
hold  that  on  her  death  the  estate  reverted  to  the  heirs  of  the  testatrix.  Held,  further,  that  the 
devise  vested  in  Mary  an  estate  for  life,  with  a  vested  remainder  in  fee  to  her  heirs,  who  took 
their  estate  as  purchasers  under  the  will  and  not  bv  way  of  inheritance  from  the  tenant  for 
life:  and  consequently  that  the  tenant  for  life  could  alienate  no  greater  estate  in  the  property 
than  for  her  own  life.    Brooks  v.  Evetts,  88  T.  782. 

(22)  By  the  terms  of  a  will  devising  propertjr  to  an  only  child,  who  died  before  she  arrived 
at  the  age  of  twenty -one  years,  leaving  issue,  it  was  provided  that  the  executor  named  therein 
should  have  the  possession,  mani^ment  and  control  of  the  propertv  until  the  devisee  arrived 
at  the  age  of  twenty-one  years.  The  executor,  after  the  death  of  tne  heir,  claimed  to  be  en- 
titled to  control  the  estate  imtil  the  time  when  the  heir  would  have  been  twenty-one  years  old 
had  she  lived.  Hdd:  (1)  It  was  the  intention  of  the  testator  to  give  the  executor  the  control 
of  the  heur's  property  during  minority,  and  not  longer.  (2)  The  minority  of  the  heir  ceased 
4ipon  her  marriage,  and  with  it  ceased  the  Authority  of  the  executor.  (8)  The  executor,  after 
his  skdverse  claim,  was  not,  under  the  circumstances  of  this  case,  a  proper  executor.  Newman 
v.  Dotson,  57  T.  117. 

(23)  A  power  committed  to  two  or  more  persons,  unless  it  otherwise  appear  from  the  instru- 
ment by  which  it  is  delegated,  is  properly  executed  only  by  the  joint  act  of  all,  or  all  who  have 
accepted  the  trust.  When  a  trust  is  executed  by  one  of  several  joint  executors,  with  the  ooB- 
aent  and  approbation  of  the  others,  or  when  the  others  subsequently  ratify  a  sale  made  by  one 
under  the  trust,  liie  act  of  the  single  executor  will  be  re^uded,  in  equity,  as  binding  upon  the 
astate.  A  deed  made  by  one  of  several  executors,  authorized  by  will  to  act  independent  of  the 
oontrol  of  the  probate  courts,  if  authorized  by  the  co-executors,  and  approved  by  them  when 
made,  is  merely  an  irregular  and  imperfect  execution  of  the  power,  which  will  be  aided  in 
equity.  The  exceptions  recognized  above  are  as  well  settled  as  the  rule  that  a  joint  power 
must  be  executed  oy  the  ioint  act  of  the  trustees  or  executors.    Giddings  v.  Butler,  47  T.  685. 

(24)  In  construing  a  will  bequeathing  to  **  my  beloved  wife,  Annie  Thomai,  all  my  real  and 
personal  estate  of  every  description ;  my  wife  shall  take  said  property  for  the  maintenance  of 
herself  and  the  children,  and  she  shall  manage  the  same  in  such  manner  as  she  thinks  best  and 
as  her  necesbities  may  require,"  providing  that  the  probate  court  should  have  no  control,  and 
closing :  *'  Also,  she  shall  have  all  the  interest  I  am  owner  of,  and  she  shall  have  full  oontrol 
of  the  same,  of  all  leases  for  rents  and  ground  rents,  and  also  of  all  property  I  am  the  owner 
of."  Held:  (1)  The  widow  took  the  legal  title  to  the  real  estate  of  the  testator,  and  had  the 
power  of  sale.  (2)  Even  if  the  estate  was  charged  with  a  trust  in  favor  of  the  children,  the 
validity  of  the  title  of  a  purchaser,  in  absence  of  fraud  participated  in  by  the  purchaser,  would 
not  depend  upon  the  necessity  in  tact  of  such  sale.  (3)  The  rights  of  the  purchaser  would  not 
be  affected  by  any  disposition  made  of  the  purchase  money.   (4)  The  estate  is  not  charged  with 
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an  eauitT  in  favor  of  the  children  heyond  the  right  to  maintenance.  (5)  It  was  a  proper  charge 
to  submit  touching  the  acte  of  the  widow  towaras  the  children,  with  reference  to  the  etstate* 
**  Whether,  considering  the  number,  age  and  necessities  of  the  children,  and  her  own  reason- 
able wants,  she  has  in  a  reasonable  manner  exercised  the  powers  given  her  under  the  terms  of 
the  will.  The  testator  gave  her  a  very  large  discretion,  and  unless  she  has  abused  that  discre> 
tion  bv  a  reckless  disregard  of  the  rights  of  plaintiffs,  you  will  find  for  defendant  on  that 
issue.  *^    Danish  v.  Disbrow,  51  T.  285. 

(25)  See  opinion  for  terms  of  a  will  in  which  the  power  to  •*  manage**  and  '*  contn^**  the  flB> 
tate  until  the  majority  of  the  heirs,  and  then  to  divide  the  estate  with  its  accumulations  between 
them,  was  given  to  independent  executors,  which  did  not  confer  on  them  the  power  to  oonvey 
land.    Blanton  v.  Mayes,  58  T.  422. 

(26)  By  will  dated  December  12,  1871,  and  probated  in  1875,  a  testator  willed  and  beqneatbed 
to  three  persons,  **  and  the  survivors  of  them,"  all  his  estate  upon  certain  trusts  which  were 
specified.  Only  one  of  the  parties  named  qualified,  the  other  two  having  declined  the  tnst 
The  three  to  whom  the  bequest  was  made  in  trust  were  named  as  executors  of  the  wUI,  wludi 
provided  that  no  further  action  should  be  had  in  the  district  or  other  court  having  juriadiockm 
of  probate  matters,  than  the  probate  and  registration  of  the  will.  In  a  suit  by  the  administra- 
trix with  the  will  annexed  to  recover  land  which  had  been  conveyed,  without  order  of  court,  by 
the  one  executor  who  qualified,  held,  the  death  of  the  co-executors  named  is  the  sole  event  whioi 
can  authorize  the  one  who  qualifies  under  such  a  will  to  administer  and  execute  the  trusts  of 
the  will  free  from  control  of  the  probate  court.  Blanton  v.  Mayes,  58  T.  422.  A  will  conveyed 
the  property  of  the  deceased  to  three  trustees,  who  were  also  named  as  independent  executors^ 
as  follows:  '*  First,  that  thev  shall  pay  out  of  the  whole  estate  all  my  lust  debts.**  But  one 
of  the  three  trustees  qualified,  and  after  selling  the  tract  of  land  died,  and  this  suit  was  brought 
by  the  administrator  de  bonis  non  against  the  purchaser  to  recover  the  land,  remove  <^ond  from 
title  and  to  recover  rents.*  Heid:  (1)  In  Blanton  v.  Mayes,  58  T.  424,  there  was  nothing  in  the  facts 
presented  to  show  that  the  estate  owed  debts.  (2)  That  decision  did  not  announce  that  the  esee- 
utor  who  qualified  was  not  authorized  to  sell  property  of  the  estate  to  pay  deb^  unless  he  did 
BO  under  the  order  of  the  probate  court  in  course  of  regular  administration.  (3)  Under  tbepio- 
visions  of  the  will,  the  executors  had  the  apparent  if  not  the  real  power  to  do  every  act  which 
an  administrator  administering  an  estate  under  a  will  free  from  the  control  of  the  probate  ooart 
may  ordinarily  do.  (4)  The  purchaser  having  bought  in  good  faith  was  entitled  to  recover  back 
the  money  he  paid  for  the  land  and  which  was  applied  to  the  benefit  of  the  estate  or  the  bene- 
ficiaries under  the  will.  Citing  Howard  v.  North.  5  T.  816;  Herndon  v.  Rice,  21  T.  456 ;  Walker 
V.  Lawler,  45  T.  588.  (5)  The  right  to  recover  back  the  monev  involves  the  right  to  recover  in- 
terest thereon  and  also  money  expended  by  the  defendant  m  payment  of  taxes  on  the  land. 
Maves  v.  Blanton,  67  T.  245. 

(27)  A  will  bequeathed  to  the  son  of  deceased  certain  real  estate,  but  with  the  reatrictioo 
that  up  to  the  age  of  twenty-five  years  he  should  only  have  the  right  to  receive  and  dispose  of 
the  revenue  thereof,  without  the  right  to  morteage,  incumber  or  sell  the  property.  In  case 
the  son  died  before  reaching  the  age  of  twenty-five  years  the  property  shoula  pass  in  full  right 
and  free  from  all  charges  to  the  daughter  of  deceased.  The  son  mortgaged  the  property  and 
died  before  arriving  at  the  age  of  twenty-five  years.  Held:  (1)  That  the  intention  of  the  testa- 
tor is  the  first  and  great  object  of  inquiry  in  Uie  construction  of  a  will,  and  must  govern,  pro- 
vided it  is  not  inconsistent  with  the  rules  of  law.  (2)  That  it  is,  perhaps,  settled  law  that 
general  restraints  upon  alienation  are  void,  and  the  devisee  in  fee  takes  the  estate  free  of  the 
restriction.  Not  so  as  to  partial  restraint,  such  as  a  prohibition  of  sale  to  particular  persons, 
or  before  arriving  at  a  named  age.  As  to  the  validity  of  such  restrictions  the  authorities  dif- 
fer. (See  authorities  cited  in  the  opinion.)  It  is  not  necessary  to  canvass  the  decisions  upon 
this  subject  for  the  purposes  of  the  present  case.  (8)  Even  if  the  restriction  on  alienation  were 
stricken  out,  the  result  would  be  that  the  son  would  take  an  estate  in  fee-simple,  subject  to  be 
defeated,  and  to  pass  to  the  daughter  in  case  he  died  before  arriving  at  the  age  of  twenty-fiv& 
years.  (4)  That  the  testatrix  was  authorized  to  make  such  a  disposition  of  the  property;  it  i» 
the  most  common  form  of  executory  devise,  and  from  time  immemorial  has  been  sustained  bj 
the  courts  of  England  and  America,  when  there  was  no  prohibiting  statute  on  the  subject.  It 
is  well  recognized  in  this  state  (see  cases  cited  in  the  opinion)  that  a  devise  like  the  present, 
limiting  a  fee  after  a  fee,  is  le^  when  the  contingency  upon  which  the  first  estate  is  to  ex- 

Eire  must  necessarily  happen  within  a  life  or  lives  in  being,  and  twentnr-one  years  thereafter. 
Q  this  case  the  limitation  did  not  necessarily  extend  to  the  full  life  of  the  first  devisee,  bat  in 
case  he  lived  for  about  six  years  from  the  making  of  the  will,  the  property  was  to  be  abso- 
lutely at  his  disposal,  the  remainder  in  favor  of  the  daughter  not  taking  effect  (5)  If  the  pro- 
vision as  to  alienation  be  regarded  as  void,  the  will  would  then  be  construed  as  if  no  soch 
restriction  had  been  imposed,  and  the  son  left  with  the  power  of  selling  or  mortgaging  all  the 
interest  he  held  in  the  property  under  the  will ;  that  is,  a  fee-simple  estate,  liable  to  be  de- 
feated upon  the#x>ntingency  of  his  dying  before  reaching  twenty-five  years  of  age.  Hie 
mortgage  then  furnished  the  mortgagee  security  only  to  the  extent  of  the  son's  title ;  in  esse 
the  son  survived  his  twenty-fifth  birthday,  the  entire  fee-simple  was  pledged  for  the  dett, 
otherwise  the  security  could  last^  only  to  the  death  of  the  son.  (6)  The  mort^rage  not  being 
foreclosed  during  the  life  of  the  son,  upon  his  death  there  was  no  estate  in  the  property  held 
by  his  administrator  subject  to  be  sold  m  satisfaction  of  the  mortgage,  and  a  purchaser  under 
the  foreclosure  sale  acquired  no  title,  for  the  estate  passed  to  the  dlaughter  immediately  on  the 
death  of  the  son.    Laval  v.  Staffel,  64  T.  370. 

(28)  A  will  provided  that  all  the  real  and  personal  property  of  the  testator  should  be  pri- 
marily charged  with  the  payment  of  bis  debts,  and  then  "  to  the  devises  and  bequests  end 
conditions  hereinafter  made  and  imposed  agreeable  to  my  said  wishes  and  intentions."  It 
further  provided  that  **  it  is  my  wish  and  will  that  my  children  shall  inherit  and  reoeire,  M 
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far  as  practicable  and  possible,  whenever  a  partition  and  distribution  of  my  estate  may  take 
place,  as  follows."  The  testator  then  proceeded  to  bequeath  to  each  of  his  three  children  de- 
fined tracts  of  land,  and  concluded  as  follows:  **  And  to  have  and  to  hold  the  said  before- 
described  property  unto  the  said  S.,  H.  and  J.,  their  heirs,  etc,  subject  only  to  the  terms, 
conditions  and  provisions  of  this  my  will  and  testament.*'  Pending  the  administration,  the 
land  devised  to  S.  was  sold  to  satisfy  debts  of  the  estate,  it  being  the  only  land  it  was  practi- 
cable to  sell.  Subsequently  S.,  clairoingas  one  of  the  heirs,  sold  an  undivided  one-third  inter- 
est in  the  land  devised  to  «J.  Held:  (1)  That  in  equity  on  a  deficiency  of  assets,  where  all  the 
real  estate  devised  is  charged  by  the  will  with  the  payment  of  debts,  different  devisees  most 
contribute  toward  the  payment  of  the  debts,  in  proportion  to  their  respective  interests,  even 
though  the  debts  constitute  a  special  charge  upon  the  interest  of  one  of  the  devisees.  8  Johns. 
Chan.  158.  When  one  devisee  discharges  sucn  a  debt,  he  can  call  for  contribution  from  the 
others.  (2)  If  the  devises  under  the  will  were  absolute,  unconditional  and  specific,  the  prin- 
ciple of  contribution  would  apply.  (8)  It  was  evidently  the  intention  of  the  testator  to  make 
no  distinction  between  his  three  children  in  respect  to  the  value  of  the  property  given  them. 
The  devises  were  not  absolute,  vesting  the  fee  in  the  devisee  upon  the  death  of  Sie  testator, 
but  were  in  the  nature  of  suggestions  as  to  the  manner  of  partitioning  the  estate.  (4)  That 
the  sale  of  the  portion  devised  to  S.  made  the  suggested  partition  impossible;  and  the  reason- 
able course,  ana  the  one  more  in  accordance  with  the  intention  of  tne  testator,  would  be  to 
have  an  equal  division  of  the  remaining  lands  instead  of  applying  the  doctrine  of  contribu- 
tion. The  intent  of  the  testator  is  the  primary  rule  of  construction.  (Paschal  v.  Acklin,  27  T. 
178.)    (5)  Upon  final  partition  8.  would  have  an  equal  one-third  interest  in  the  remaining 

r>perty  of  the  estate,  and  her  conveyance  vested  a  one-third  interest  of  the  tract  devised  to 
in  her  vendee.  (6)  All  the  parties  at  interest  should  be  brought  before  the  court,  and,  upon 
full  hearing,  a  partition  decreed  according  to  the  principles  of  equity.  Gallagher  v.  Redmond, 
64  T.  622. 

(29)  Whenever,  in  the  disposition  of  property,  whether  by  deed  or  will,  it  is  apparent  that 
no  beneficial  interest  was  intended  to  accompany  the  disposition,  and  no  other  effectual  gift  of 
it  has  been  made,  it  will  revert  back  to  the  donor.    Philleo  v.  HoUiday,  24  T.  88. 

(80)  Upon  the  dissolution  of  a  corporation  to  which  lands  were  devised,  the  lands  revert  to 
the  heirs  of  the  testator,  and  the  party  taking  holds  subject  to  the  debts,  if  anjr,  of  the  corpo- 
ration, and  subject  to  such  defenses  as  existed  against  the  corporation  at  the  time  of  its  disso- 
lution.   Acklin  V.  Paschal,  48  T.  147. 

mi 


Digitized  by 


GoogI( 


T.  99.J 


WiLLS  —  INDEX. 

INDEX. 


CHILDREN,  term  deflood,  4870. 

born  after  making  of  a  will,  entitled  to  dis- 
tributive share  of  estate,  4868,  4869. 

bequests  to,  do  not  lapse,  4871. 
COMMUNITY  PROPERTY,  interest  of  sur- 

viTor  cannot  be  disposed  of  by  will  of  dece- 
dent. 4858  (8). 
CONDITIONS  in  a  will,  effect  of,  4857  (6). 

how  construed,  4876  (16). 
CONSTRUCTION  OF  WILL,  jurisdiction  of 

•   court  as  to,  4876  (4). 

rules  as  to,  4876  (5-7). 

in  narticular  cases,  4876  (9-80). 
DEBTS  primarily  charged  upon  personal  es- 
tate, 4876  (12). 
DEED  operates  as  a  will,  when,  4876  (1,  3). 
D£VISE£)S  must  contribute  towards  payment 

of  debts,  when,  4876  (28). 
DIRECTIONS  as  to  administration  of  estate, 

etc.,  in  a  will,  4858  (1),  4874. 
ESTATE,  deemed  a  fee-simple,  when,  4876  (18). 

limited  by  will,   will  be  enlarged,  when, 
4876  (14,  16). 
FRAUD,  ground   for   setting  aside  a  will, 

4057  (5). 
HEIRS,  word  construed,  how,  4876  (21). 
LEGACIES,  primarily  charged  upon  personal 

estate,  487rf(12). 
LIMITATION  may  be  waived  by  provision  in 

a  wiU.  4876  (11). 
HARRIED   WOMAN    mav   dispose  of  her 
property  by  will,  4857  (1). 

may   execute    joint   will   with    husband, 
4858(2). 

may  be  estopped  as  to  her  interest  in  com- 
munity property   by   acceptance   under 
will,  4858  (8). 
MINOR  cannot  make  a  will,  4857  (2). 

heirs  not  estopped  from  averring  minority 
of,  4857  (8). 
NUNCUPATIVE  WILL,  personal   property 
may  be  disposed  of  by,  4862  and  note. 

requisites  of,  4868. 

notice  and  proof  of,  4864. 

testimony  to  be  committed  to  writing,  etc., 
4865. 
POSTHUMOUS  CHILDREN  entitled  to  pro- 
portionate share  of  f  ath^s  estate,  4867. 
Power   created  by  will,    construed   how, 

4876  (28,  26). 
REMAINDER,  eetote  in,  created  when,  4876 

(2^ 


INDER-MAN,  estate  pf  does  not  lapee, 
4876(17). 


SEAMAN,  will  of,  how  made,  4866. 
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SOLDIER,  will  of,  how  made,  4866. 
TESTATOR,  incapacity  of,  ground  fen*  setting 

aside  a  wUl,  4857  (4). 
WILL,  persons  competent  to  make,  4857. 
married  woman  can  make,  4857  (1). 
minor  cannot  make,  4857,  4857  (2,  S). 
subject  to  strict  scrutiny,  when,  4857  (4). 
may  be  set  aside  for  fraud.  4857  (5). 
defeated  by  failure  of  condition,  4857  (Q. 
entire  estate  may  be  devised  bv,  4858. 
may  contain  directions  as  toadministraskm 

etc.,  4858(1). 
jointly   executed   by   husband   and   wife, 

effect  of,  4858  (2). 
acceptance  under,  effect  of,  4858  (8). 
affects  community  property,  how,  ^58  (8,  €^ 
construction  of  m   particular   cases,   4858 

(5.  6,  7). 
requisites  of,  4869. 
credible  witness,  who  is,  4859  (1). 
**  witness  **  defined,  4859  (2). 

official  signature  of,  effect  of,  4889  (D. 
written  in  pencil,  effect  of,  4859  (4). 
written  by  testator,  does  not  require  attest- 
ing witnesses,  4860. 
revocation  of,  how  made,  4861  and  notes, 
nuncupative,  personal  property  disposed  of 
by,  4862  and  notes. 

requisites  of,  4863  and  notes. 

proven  how,  4864,  4865. 
of  soldier  or  seaman,  how  made,  4866. 
after  making  of,  how  affected  by  btrth  of 

children,  4867-4869. 
"  children  "  defined,  4870. 

bequests  to,  not  to  lapse,  4871. 
bequests    to    subscribmg    witneeBes^   Toid 

when,  4872  and  notes,  4878. 
of  husband  or  wife,  may  authorise  miiTi^v 

to  manage,  4874. 
deposited  where,  4875. 
probate   of,    when   made,   and   effect  oC 

4875(1,2). 
to  be  recorded,  4876. 
made  by  deed,  when,  4876  (1,  2). 
mistakes  in,  corrected  when,  4Sr76  (8)u 
construction  of  by  court,  4876  (4). 

rule  of,  4876  (5,  7). 
construction  of  clauses  4n,  4876  (8,  9). 
property  not  disposed  of  belongs  to  tbs 

estate,  4876  (29,  80). 

WITNESSES,  how  many  required  to 

will  4859. 
"credible,**  defined,  4809  (1>. 
may  sign,  how,  4859  (2,  8)C_ 
bequests  to,  void  whni,  mf^  4ffit» 


Digitized  by 


GoogI( 


T.  ^\fa.] 


WOOL-OROWIXG    INTERESTS. 


4S76a 


TITLE  99a.-WOOL-GROWIi\G  INTERESTS.   . 


Abt. 

4876a,  §  1, 


sheep    appointed, 


Inspector    of 
when,  etc. 

3.  Bond  of.  inspector. 

8.  Inspection  of  sheep  made.  when. 

4.  Fees  of  inspector;  his  duties. 
_  5.  Flock  shall  be  dipped,  etc. 

§  6.  Same  subiect. 
I  7.  Flock  shall  be  herded,  when. 
§  8.  Duty  of  owner. 
g9.  Sheep  when  driven  shall  be  ac- 
companied by  certificate. 


Art. 

4876a,  §  10.  Fees  for  inspection  under  previous 
article. 

§  11.  Sheep  shall  be  disinfected,  when. 

§  12.  Inspector  violating  law  guilty  of 
\  an  offense. 

§  13.  Owner  of  sheep  guilty  of  an  of- 
fense, when. 

§  14.  Repealing  clause. 

§  15.  Exempt  counties. 


Abt.  4876a,  §  1.  Inspector  of  sheep  appointed,  when,  etc.  When- 
ever it  appears  from  the  assessor's  rolls,  that  there  are  as  many  as  five  hun- 
dred sheep  owned  and  assessed  for  taxes  in  any  county  of  this  state,  it  shall  be 
the  duty  of  the  commissioners'  court  of  said  county  upon  the  application  of 
one  or  more  resident  owners  of  sheep  of  said  county,  to  appoint  an  inspector 
of  sheep,  who  shall  be  a  resident  citizen  of  the  county,  and  well  versed  in  the 
scab  and  other  diseases  which  usually  affect  sheep;  and  said  inspector  shall 
hold  his  office  for  two  years,  or  until  his  successor  is  qualified.  Said  inspector 
may  appoint  one  or  more  deputies  who  shall  take  the  oath  of  office  prescribed 
by  the  constitution,  and  may  lawfully  perform  the  same  acts  as  the  inspector 
of  sheep,  who  may  require  of  his  deputies  bonds  for  the  faithful  performance 
of  duty.     [Act  April  4,  1883;  JS  Leg.  p.  42.] 

Am.  4876a,  S  2.  Bond  of  inspector.  Said  inspector  of  sheep  shall, 
within  twenty  days  after  receiving  notice  of  said  appointment,  and  before  en- 
tering upon  tne  duties  of  his  office,  execute  a  bond  with  two  or  more  good  and 
sufficient  sureties,  in  a  sum  to  be  fixed  by  the  commissioners'  court,  not  less 
than  one  thousand,  nor  more  than  five  thousand  dollars,  payable  to  the  county 
judge  and  his  successors  in  office,  conditioned  that  he  will  faithf nlljr  and  im- 
partially discharge,  and  perform  all  the  duties  incumbent  upon  him  as  in- 
spector of  sheep.  Said  bond  shall  be  approved  by  the  commissioners'  court, 
and  recorded  in  the  office  of  the  county  clerk  of  said  county.  [Act  April  4, 
1883;  18  Leg.  p.  42.] 

Abt.  4876a,  §  8.  Inspection  of  sheep  made,  when.  It  shall  be  the 
duty  of  the  inspector  of  sheep,  or  his  deputy,  to  carefully  and  minutely  ex- 
amine and  inspect,  at  any  time,  sheep  in  his  county,  or  wfiich  may  be  driven 
into  or  through  his  county,  and  which  he  has  reason  to  believe,  or  is  informed 
in  writing  by  one  or  more  sheep  owners  of  the  county,  is  affected  with  scab, 
or  any  other  infectious  or  contagious  disease.  [Act  April  4,  1883;  18  Leg. 
p.  42.] 

Am.  4876a,  §  4.  Fees  of  inspector ;  his  duties.  The  inspector  shall 
be  entitled  to  receive  the  sum  of  two  cents  per  head  unless  otherwise  provided 
in  this  act,  for  all  sheep  inspected  under  the  provisions  of  this  act;  provided, 
the  inspector  shall  be  entitled  to  only  one  cent  per  head  for  any  number  be 
may  inspect  for  any  one  person  in  excess  of  two  thousand  head ;  in  no  one 
case  shall  his  fees  exceed  one  hundred  dollars,  such  fees  to  be  paid  by  the 
owner  or  person  in  charge  of  the  sheep  inspected,  provided,  that  when  an  in- 
spector shall  inspect  any  sheep  and  find  no  scab  to  exist  in  the  flock  inspected,^ 
then  if  he  has  inspected,  on  bis  own  motion,  he  shall  receive  no  fee,  but  if  the 
inspection  has  been  made,  at  the  instance  of  others,  then  the  party  making 
the  request,  shall  pay  the  fees ;  *  and  provided  further,  that  the  inspector  shall 
have  a  lien  for  his  fee  upon  all  sheep  inspected  by  him  and  found  to  be  diseased 
with  scab;  also,  provided  that  if  any  owner  or  person  in  charge  of  sheep 
affected  with  scab  report  in  writing  to  the  county  inspector  or  his  deputy,  that 
his  sheep  are  so  affected,  and  that  ne  proposes  to  take  means  forthwith  to  cure 
the  same,  it  shall  not  be  lawful  for  the  inspector  to  inspect  such  flock  or  re 
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ceive  any  fees  for  the  same  within  twenty  days  after  said  report;  provided^ 
the  inspector  in  such  cases  shall  prescribe  limits  for  said  flock;  provided,  that 
if  after  the  expiration  of  the  twenty  days  aforesaid,  the  inspector  has  received 
no  notice  in  writing  as  hereinafter  provided,  from  the  party  in  charge  of  said 
flock,  that  he  has  thoroughly  dipped  his  flock  to  cure  the  same  as  proposed, 
then  the  inspector  shall  he  entitled  to  receive  from  such  parties  in  ohar^  of 
such  sheep  the  same  fee  as  though  he  had  inspected  said  flock,  and  found  the 
same  diseased,  provided  further,  that  no  person  shall  be  required  to  dip  his 
ewe  sheep  if  pregnant  with  lamb  at  any  time  within  twenty  days  before  or 
after  lambing,  but  such  person  shall  nevertheless  be  required  to  hold  such 
sheep  within  the  portion  of  county  prescribed  by  the  county  inspector  for 
such  sheep  to  be  held  in  during  the  time  they  are  affected  with  scab.  [Amend- 
ment Feb.  20,  June  30,  1885;  19  Leg.  p.  16.J 

In  the  original  article  the  fees  were  limited  to  $60.    It  also  provided  that  the  fees  (when  do 


scab  existed  in  the  flock)  should  be  paid  by  the  person  at  whose  instance  such  services  were 
performed,  the  words  between    *    *    not  being  in  the  original  artide. 

Abt.  4876a,  §  5.  Flook  shall  be  dipped,  etc.  Whenever  any  flock  of 
sheep,  in  any  county  of  this  state,  has  been  inspected  and  found  to  be  afflicted 
with  scab,  it  shall  be  the  duty  of  the  owner,  or  person  in  charge  of  such  flock, 
to  thoroughly  dip  the  same  within  twenty  days  from  such  inspection,  and 
report  suck  fact  m  writing,  to  the  inspector;  and  if  no  such  report  be  made 
by  the  said  owner,  or  person  in  oharee  of  said  flock,  then  it  shall  be  the  duty 
ox  the  inspector  to  again  inspect  said  flock,  and  may  receiye  his  fees  as  here- 
inbefore provided.     [Act  April  4,  1883;  18  Leg.  p.  42.] 

Abt.  4876a,  §  6.  Same  subject.  It  shall  be  the  duty  of  the  inspector  or 
his  deputy,  after  the  expiration  of  ninety  days  from  date  of  notification  in 
writing,  that  any  flock  tnat  is  diseased,  as  provided  in  section  4,  or  from  date 
of  inspection  of  any  diseased  flock,  or  at  any  time  they  have  reason  to  suspect 
said  flock  is  afflicted  with  scab,  to  again  carefully  and  minutely  examine  and 
inspect  such  flock  or  flocks,  and  if  scab  is  still  found  to  exist  in  said  sheep, 
then  the  owner  or  person  in  charge  of  such  sheep  shall  be  required  to  again 
dip  such  sheep,  as  is  required  in  the  preceding  section  of  this  act. 

Art.  4876a,  §  7.  Plock  shall  be  herded,  when.  Whenever  by  ex- 
amination, inspection  or  otherwise,  scab  is  found  to  exist  in  any  flo(^  of 
sheep  in  any  county,  the  inspector  shall  at  once  notify  the  owner,  or  person  in 
charge  thereof,  of  said  fact,  and  shall  prescribe  certain  limits  within  which 
said  flock  shall  be  herded  until  cured,  provided,  no  person  shall  be  so  limited 
as  to  prevent  hitn  from  herding  or  keeping  his  sheep  on  his  own  lands,  or 
lands  lawfully  controlled  by  him,  if  the  tracts  of  said  land  be  so  contiguous 
to  each  other,  that  in  herding  or  driving  the  sheep,  that  the  same  will  not  go 
or  be  upon  any  tract  or  tracts  of  land  of  some  other  person ;  also  provided, 
•that  the  liberty  given  any  person  to  hold  diseased  sheep  anywhere  upon  lands 
lawfully  controlled  by  him,  shall  not  in  any  way  be  construed  to  exempt  him 
from  the  provisions  of  sections  5  and  6  of  this  act.  [Act  April  4, 1883;  18  L^. 
p.  42.] 

Abt.  4876a,  §  8.  Duty  of  Owner.  It  shall  be  the  duty  of  any  owner  or 
person  in  charge  of  sheep  in  which  scab  is  found  to  exist,  to  immediately  notify 
all  persons  in  charge  of  sheep  in  vicinity  of  said  flock.  And  until  he  shall 
have  obtained  a  certificate  from  the  inspector  of  his  county,  that  his  flock  is 
cured,  he  shall  not  remove  the  same  from  the  limits  prescribed  by  said  in- 
spector.    [Act  April  4,  1883;  18  Leg.  p.  42.] 

Abt.  4876a,  §  9.  Sheep  when  driven  shall  be  accompanied  by  car- 
Hflcate.  Any  sheep  being  driven  into  or  through  any  county  in  this  state, 
shall  be  accompanied  by  a  ^^.ertificate  from  some  inspector  to  the  effect,  that 
such  sheep  are  free  from  scab;  it  shall  state  the  date  of  inspection,  and  shall  do( 
be  older  than  sixty  days,  and  any  person  through  whose  range  such  sheep  are 
bemg  driven,  or  about  to  be  driven,  shall  have  the  right  to  see  said  certiUcata 
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upon  request,  and  n^)on  refusal  to  produce  the  same  upon  request,  the  party  so 
refusing  shall  be  guilty  of  a  misdemeanor,  and  upon  conviction  thereof,  shall  be 
fined  in  any  sum  not  exceeding  one  hundred  dollars,  provided  however,  that  said 
certificate  shall  not  exempt  said  sheep  from  inspection  at  any  time.  [Act 
April  4,  1883;  18  Leg.  p.  42.] 

Akf.  4876a,  §  10.  Pees  for  inspection  tinder  previoiis  article.  For 
inspections  made  under  the  provisions  of  the  preceding  section,  the  inspector 
shall  be  entitled  to  receive  the  sum  of  one  cent  for  each  head  of  sheep  covered 
by  the  certificate.     [Act  April  4,  1883;  18  Leg.  p.  42.] 

Art.  4876(^,  §  11.  Sheep  shall  be  disinfected,  when.  Any  sheep 
brought  into  Texas  by  rail,  or  other  means  of  transportation,  shall  be  disin- 
fect^ by  dipping  or  otherwise,  before  being  removed  from  within  a  limit 
which  shall  be  prescribed  by  the  county  inspector  at  point  of  disembarkation, 
if  infected  with  scab.     [Act  April  14,  1883;  18  Leg.  p.  42.] 

Asr.  4876a,  §  12.  Inspector  violating  law,  guilty  of  an  offense.  Any 
inspector  of  sheep,  who  shall  fail  to  comply  with  any  of  the  provisions  of  this 
act,  or  who  shall  wilfully  and  knowingly  give  a  false  certificate  in  any  case 
where  he  is  required  to  give  a  certificate,  or  who  shall  wilfully,  and  with  Intent 
to  harass,  or  put  to  expense  any  owner  or  person  in  charge  of  sheep,  notify 
said  owner  or  person  in  charge  that  his  flock  is  diseased,  or  who  shall  wilfully 
demand  or  receive  any  fee  or  compensation  where  none  is  allowed  by  law, 
shall  be  deemed  guilty  of  a  misdemeanor  and  upon  conviction  thereof,  shall  be 
fined  not  less  than  one  hundred  nor  more  than  two  hundred  dollars,  and  there- 
upon the  office  shall  be  deemed  vacant,  and  the  commissioners'  court  may  ap- 
point another  inspector  for  such  county.     [Act  April  14,  1883;  18  Leg.  p.  42.] 

Abt.  4876a,  §  13.  Owner  of  sheep  guilty  of  an  ofBdnse,  when.  Any 
owner  or  person  in  charge  of  sheep,  who  shall  wilfully  and  knowingly  violate 
any  of  the  provisions  of  this  act,  where  the  penalty  is  not  otherwise  provided 
by  this  act,  shall  be  deemed  guilty  of  a  misdemeanor,  and  upon  conviction 
thereof,  shall  be  fined  not  less  than  one  hundred  nor  more  than  two  hundred 
dollars.     [Act  AprU  14,  1883;  18  Leg.  p.  42.] 

Art.  4876a,  §  14.  Repealing  clause.  All  laws  and  parts  of  laws  in  con 
flict*with  this  act,  be  and  the  same  are  hereby  repealed.  [Act  April  14, 1883; 
18  Leg.  p.  42.] 

Abt.  4876a,  §  15.  Exempt  counties.  The  counties  of  Grayson,  Free- 
stone,  Gonzales,  Cooke,  Morris,  Titus,  Cass,  Marion,  Bowie,  Red  River,  Trinity, 
San  Jacinto,  Polk,  Anderson,  Van  Zandt,  Cameron,  Collin,  Colorado,  Grimes, 
Houston,  Webb,  Encinal,  Hunt,  Hopkins,  Rusk,  Ellis,  Dallas,  Rockwall^  Den 
ton  and  Fannin  counties  are  hereby  exempted  from  the  operations  of  this  law 
[Amendment  Feb.  20,  June  30,  1885,  §  16;  19  Leg.  p.  16.] 

Under  the  original  act  the  foUowing  counties  were  exempt:  Grayson,  Freestone,  Qonzales 
Cooke,  BeU,  CoryeU,  Hamilton,  Lampasas,  Morris,  Titus,  Cass,  Marion  and  Bowie. 
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TITLE  100- WRECKS. 

Ch.  1.    Of  wreck-masters* 
2.    Cotton  salvage. 


OH,  1.— OF  WRECK-MASTERS. 


AST. 

48T7. 
4878. 
4879. 
4880. 
4881. 


Appointment  of  wreok-master. 
Bond  and  oath. 
His  duties. 

To  be  controlled  bj  pilot  commissioners. 
To  take  possession  of  wrecked  property 
and  sell. 


Art. 
4882. 
4888. 
4884. 
4880. 


To  keep  a  record,  etc. 
Additional  record  and  reports. 
Fees  and  perquisites. 
Special  duty  to  proseoate. 


AsT.  4877.  Appointment  of  wreck-masters.  The  ffovernor  shall  ap 
point  not  less  than  one  and  not  more  than  three  persons  of  ffood  character  in 
•each  maritime  county  of  the  state  as  wreck-masters  for  such  county.  [Act 
April  20,  1846;  1  Leg.  p.  158;  P.  D.  5375.] 

AsT.  4878.  Bond  and  oath.  Each  person  so  appointed  shall,  before  en 
terin^  upon  the  duties  of  his  olfice,  give  bond,  with  two  or  more  good  and 
43ufficient  sureties,  in  the  sum  of  five  thousand  dollars,  payable  to  the  county 
judge  of  the  county  for  which  he  is  appointed,  and  to  be  approved  by  such 
officer,  conditioned  that  the  person  so  appointed  shall  faithfully  discharge  the 
duties  of  his  office;  which  bond  shall  be  deposited  with  the  cleric  of  the  county 
court  of  such  county.  The  appointee  shall  also  take  the  oath  prescribed  by 
the  constitution  for  all  officers,  which  oath  shall  be  indorsed  on  said  bond  be- 
fore  the  same  is  filed.     [Act  April  20,  1846;  1  Leg.  p.  158;  P.  D.  5375.] 

Art.  4879.  His  duties.  It  shall  be  the  duty  of  each  wreck-master  so 
appointed,  as  soon  as  he  may  be  apprised  of  any  wreck  in  his  county,  or  the 
portion  of  such  county  allotted  to  him,  to  repair  at  once  to  the  place  where 
such  wreck  has  occurred,  and  if  the  property  so  wrecked  be  found  aband<Hied, 
to  attend  to  the  salving  thereof,  to  use  his  best  endeavors  for  the  preservation 
of  the  same,  and  to  attend  generally  to  the  interests  of  the  owners  of  such 
property  or  whom  it  may  concern;  and  the  wreck-master  shall  have  the  com- 
mand and  direction  of  all  persons  engaged  in  saving  and  preserving  such 
property.     [Act  April  20,  1846;  1  Leg.  p.  158;  P.  D.'  5376.] 

Am.  4880.  Controlled  by  pilot  oommissioners.  Wreck-masters 
shall  be  subject  to  the  control  and  direction  of  the  commissioners  of  pilots 
for  the  principal  ports  of  their  counties,  if  such  there  be;  but  in  case  there  are 
no  such  officers  in  such  county,  then  wreck-masters  shall  be  under  the  control 
of  the  county  judge  of  their  county.  [Act  April  20,  1846;  1  Leg.  p.  158;  P.  D. 
5377.] 

Am*.  4881.  To  take  possession  of  wrecked  property  and  sell.  Each 
wreck-master  shall  take  into  his  custody  and  safely  keep  all  wrecked  property 
salved  by  him,  or  under  his  direction,  or  found  wrecked  and  abandoned  in  his 
oounty,  or  that  portion  of  the  county  under  his  supervision  and  jurisdiction; 
and,  after  the  notice  required  by  law,  he  shall  sell  the  same  at  public  auction 
for  the  benefit  of  the  owners  or  underwriters  and  the  salvers,  to  all  of  whom 
he  shall  faithfully  account.     [Act  April  20,  1846;  1  Leg.  p.  158;  P.  D.  5379.] 

Abt.  4882.  To  keep  a  record,  etc.  Each  wreck-master  shall  keep  a 
true  account  of  all  property  salved  by  him  or  under  his  direction,  with  the 
circumstances  under  which  it  was  salved,  and  the  names  of  the  persons  en 
gaged  in  salving,  the  time  that  each  was  so  employed,  and  other  circum- 
stances needful  tor  the  proper  apportionment  of  salvage.  [Act  April  20,  IMt'; 
1  Leg.  p.  158;  P.  D.  5378.] 
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Art.  4883.  Additional  record  and  reports.  He  shall  also  keep  a  true 
account,  in  a  book  to  be  kept  for  the  purpose,  of  all  sales  made  by  hira  and 
the  proceeds  thereof,  commissions,  expenses,  salvage,  balance  left,  and  the  con- 
dition and  disposition  of  the  same;  and  within  one  month  after  ^ch  sale,  and 
at  other  times  when  required,  ho  shall  make  an  abstract  report  in  writing, 
signed  by  him,  of  the  matters  and  things  provided  for  in  this  and  the  preced- 
ing article,  to  the  commissioner  of  pilots,  or  the  county  judge,  as  the  case 
may  be;  and  he  shall  also,  when  required,  report  the  same,  together  with  all 
needful  information  in  his  possession,  to  the  court  or  other  tribunal  before 
which  cases  of  salvage  may  be  pending.  [Act  April  20,  1846;  1  Leg.  p.  158'; 
P.  D.  5378.] 

Aet.  4884.  Fees  and  perquisites.  Wreck-masters  shall  receive  a  com- 
mission of  five  per  cent,  npon  the  amount  of  all  sales  made  by  them,  after  de 
ducting  all  expenses,  not  including  salvage^  with  such  reasonable  expenses  as 
majr  be  allowed  by  the  authority  which  may  control  them,  or  the  court  before 
which  the  case  may  come;  which  expenses  may  include  the  wages  and  mile- 
age of  a  crier,  at  a  rate  to  be  fixed  by  such  controlling  authority.  [Act  April 
20,1846;  1  Leg.  p.  158;  P.  D.  5379.] 

Abt.  4885.  Special  duty  to  prosecute.  It  shall  be  the  special  duty  of 
each  wreck-master  to  prosecute  before  the  proper  tribunal  any  person  who  may 
be  guilty  of  wasting,  stealing  or  embezzling  any  property  coming  within  the 
description  of  wrecked  property,  [Act  April  20, 1846;  1  Leg.  p.  158;  P.  D. 
6380.] 


CH.  2.— OF  COTTON  SALVAGE. 


Abt. 

4886.  Wrecked  cotton  to  be  advertised. 

4887.  And  delivered  to  owner,  when. 

4888.  If  no  owner  appear,  to  be  sold. 


Abt. 

4889.  And  proceeds  to   be   paid  into  state 

treasury. 

4890.  If  no  wreck-master,  county  clerk  to  act. 

4891.  Warrant  to  issue  for  suspected  cotton. 


Am.  4886.  Wrecked  cotton  to  be  advertised.  It  shall  be  the  duty 
of  persons  taking  up  cotton  afloat  abandoned  in  rivers,  or  in  the  waters  of  the 
gulf  of  Mexico  on  the  coast  of  this  state,  or  in  the  bays  or  bayous  thereof, 
to  place  the  same  in  a  secure  place  out  of  the  weather,  and  ^ive  early  notice 
by  advertisement,  or  by  other  means  at  the  port  to  which  said  cotton  was  deS' 
tined,  if  within  this  state,  and  if  without  the  limits  of  the  state,  or  its  desti- 
nation be  unknown  to  the  finder,  then  at  the  nearest  port  of  entry  in  this 
state  to  the  locality  where  it  may  be  taken  up,  of  the  finding  of  the  same,  giving 
a  description  of  the  marks  or  brands  on  said  cotton,  together  with  the  place 
of  finding^  and  the  name  of  the  finder.  [Act  Aug.  30,  1856;  6  Leg.  S.  S. 
p.  76;  P.  D.  1030.  J 

Aot.  4887.  And  delivered  to  owner,  when.  It  shall  be  the  duty  of 
the  person  finding,  or  other  person  having  said  cotton  in  his  possession,  to  de- 
liver the  same  to  the  owner,  insurer  or  consignee  thereof,  on  demand,  upon 
being  paid  the  expenses  of  advertisement,  and  five  dollars  upon  each  bale  so 
saved  and  delivered.     [Act  Aug.  30,  1856;  6  Leg.  S.  S.  p.  76;  P.  D.  1031.] 

Aet.  4888.  If  no  owner  appear,  to  be  sold.  If  no  owner,  insurer  or 
consignee  of  the  cotton  appear  within  three  months  after  such  advertisement, 
the  person  finding  shall  cause  the  same  to  be  sold  at  auction  by  a  legal  wreck- 
master  of  the  county  in  which  said  cotton  is  deposited,  at  public  outcry  to 
the  highest  bidder;  and  the  wreck-master  shall,  from  the  proceeds  of  such 
sale,  pay  the  necessary  expenses  attending  the  storage,  advertising  and  sale  of 
said  cotton,  and  to  the  tinder  the  salvage  of  five  dollars  for  each  bale  as  alore- 
said.    The  remainder,  less  his  commissions  and  other  necessary  expenses,  he 
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shall  hold  in  trust  for  the  benefit  of  the  owner  or  others  concemecL    [Act 
Aug.  30,  1856;  6  Leg.  S.  S.  p.  76;  P.  D.  1032. J 

Abt.  4889.  And  proceeds  paid  into  state  treasury.  If,  at  the  expi- 
ration of  one  year  thereafter,  no  legal  claimant  appears  therefor,  said  proceedsi 
shall  be  paid  over  by  said  wreck-master  to  the  treasurer  of  the  county  in  whicL 
the  sale  took  place,  and  said  county  treasurer  shall  immediately  pay  the  same 
over  to  the  treasurer  of  the  state,  who  shall  pav  the  same  over  to  the  person 
entitled  thereto,  on  proof  being  made  of  the  right  of  the  claimant  in  the  man- 
ner provided  for  the  recovery  of  money  paid  into  the  treasury  of  the  state  bj 
Executors  or  administrators  of  estates  where  no  heirs,  devises  or  legatees  of 
the  estate  appear  to  claim  the  fund  of  the  estate  on  the  final  settlement  thereof. 
[Act  Aug.  30, 1856;  6  Leg.  S.  S.  p.  76;  P.  D.  1032.] 

Art.  4890.  If  no  wreck-master,  county  clerk  to  act.  In  case  there 
shall  be  no  wreck-master  in  the  county  in  which  the  cotton  is  deposited,  then 
it  shall  be  the  duty  of  the  clerk  of  the  county  court  to  perform  all  the  duties 
required  of  wreck-masters  by  the  two  preceding  articles,  and  such  clerk  shall 
be  entitled  to  receive  the  same  compensation  for  his  services  as  is  allowed  to 
wreck-masters  under  this  chapter.  [Act  Aug.  30,  1856;  6  Leg.  S.  S.  p.  76, 
P.  D.  1033.] 

Abt.  4891.  Warrant  to  issue  for  snspectea  cotton.  Upon  affidavit 
being  made  before  an^  justice  of  the  peace  that  the  affiant  has  good  reason  to 
believe,  and  does  believe,  that  certain  cotton  witLia  his  county  has  been  so 
found,  or  having  been  found  without  such  county  hix,s  oeen  brought  therein, 
and  that  a  reasonable  time  has  elapsed,  and  that  the  finder  has  neglected  to 
comply  with  the  requirements  of  tae  foregoing  articles,  it  shall  be  the  duty  of 
such  justice  of  the  peace  to  issue  his  warrant  and  cause  said  cotton  or  its  pro- 
ceeds to  be  seized  by  a  legal  officer  and  delivered  lo  the  wreck-master  of  said 
county,  to  be  disposed  of  according^  to  the  provisions  of  this  chapter.  [Act 
Aug.  80, 1866;  6  Leg.  S.  S.  p.  76;  P.  D.  1035.] 
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Sec 
8.    Revised  Ciyil  Statutes,  how  known  and 

cited. 
8.    To  be  liberaUy  construed. 

4.  Repealing  clause. 

5.  Repeal  does  not  affect  what 

6.  Same  subject. 

7.  Validating  and  legalizing  statutes  not  re- 

pealed. 

8.  Laws  relating  to  public  debt,  etc.,  not  re- 

pealed. 

9.  Laws  relating  to  university  and  school 

funds  not  repealed. 

10.  Laws  creating,  etc.,  counties  and  county 

seats  not  repealed. 

11.  Judicial  districts,  and  times  of  holding 

district  courts. 

12.  No  person,  etc.,  released  from  any  duty, 

etc 


Sec. 
13. 

14. 


15. 

16. 

17. 
18. 

19. 

20. 
21. 
22. 


Laws  as  to  reservations  for  actual  set- 
tlers and  public  building  not  repealed. 

Laws  for  the  payment  of  unpaid  school 
teachers  and  public  libraries  not  re- 
pealed. 

Certain  acts  as  to  the  penitentiary  not 
repealed. 

Certain  laws  of  a  local  or  private  nature 
still  in  force. 

Certain  pre-emption  laws  not  repealed. 

Certain  laws  as  to  frontier  protection  not 
repealed. 

Shall  be  construed  as  continuation  of 
former  laws,  etc. 

Laws  of  present  session  not  affectea 

Not  to  be  printed  in  pamphlet  laws. 

Take  effect,  when. 


Sbo.  a.  Revised  Civil  statutes,  how  known  and  cited.  Be  it  further 
enacted^  That  these  Revised  Civil  Statutes  of  the  state  of  Texas  shall  be  Known, 
and  may  be  cited  as  the  "  Revised  Statutes." 

Sec.  3.  To  be  liberally  construed.  That  the  rule  of  the  common  law 
that  statutes  in  derogation  thereof  shall  be  strictly  constraed  shall  have  no 
application  to  the  Revised  Statutes,  but  the  said  statutes  shall  constitute  the 
law  of  this  state  respecting  the  subjects  to  which  they  relate,  and  the  provis- 
ions thereof  shall  be  liberally  construed  with  a  view  to  effect  their  objects  and 
to  promote  justice. 

Seo.  4.    Repealing  clause.    That  all  civil  statutes,  of  a  general  nature, ' 
in  force  when  the  Revised  Statutes  take  effect,  and  which  are  not  included 
herein,  or  which  are  not  hereby  expressly  continued  in  force,  are  hereby  re- 
pealed. 

Seo.  5.  Repeal  does  not  affect  what.  That  the  repeal  of  any  statute,  or 
any  portion  thereof  by  the  preceding  section,  shall  not  wect  or  impair  any  act 
done  or  right  vested  or  accrued,  or  any  proceeding,  suit  or  prosecution  had  or 
commenc^  in  any  cause  before  such  repeal  shall  take  effect;  but  every  such 
act  done  or  right  vested  or  accrued,  or  proceeding,  suit  or  prosecution  had  or 
commenced  shall  remain  in  full  force  and  effect  to  all  intents  or  purposes  as  if 
such  statute  or  part  thereof  so  repealed  had  remained  in  force,  except  that 
where  the  course  of  practice  or  procedure  for  the  enforcement  of  such  right 
or  the  conducting  or  such  proceeding,  suit  or  prosecution,  shall  be  changed, 
the  same  shall  be  conducted  as  near  as  may  be  in  accordance  with  the  Revised 
Statutes. 

Sso.  6.  Same  subject.  That  no  offense  committed  and  no  liability,  pen- 
alty, or  forfeiture,  either  civil  or  criminal,  incurred  prior  to  the  time  when  any 
statute  or  part  thereof  shall  be  repealed  or  altered  by  the  Revised  Statutes, 
shall  be  discharged  or  affected  by  such  repeal  or  alteration;  but  prosecutions 
and  suits  for  such  offenses,  liabilities,  p|enalties  or  forfeitures  shall  be  instituted 
and  proceeded  with  m  all  respects  as  if  such  prior  statute  or  part  thereof  had 
not  been  repealed  or  altered,  except  that  where  the  mode  of  procedure  or  mat- 
ters of  practice  have  been  changed  by  the  Revised  Statutes,  the  procedure  had 
after  the  Revised  Statutes  shall  have  taken  effect,  in  such  prosecution  or  suit 
shall  be,  as  far  as  practicable,  in  accordance  with  the  Revised  Statutes. 

Sec.  T.  Validating  and  legalizing  statutes  not  repealed.  That  no 
^neral  or  special  law  heretofore  enacted  validating  or  le^Uizing  the  acts  or 
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omissions  of  any  officer,  or  any  act  or  proceeding  whatever,  shall  be  affected 
by  the  repealing  clause  of  this  title;  but  all  such  validating  or  legalizing  stat- 
utes whatsoever  now  in  force  in  this  state  are  hereby  continued  in  force,  and 
the  same  shall  be  as  effectual  for  all  purposes  after  as  before  the  Eevised 
Statutes  go  into  effect. 

Sec.  8.  Laws  relating  to  public  debt,  etc.,  not  repealed*.  That  no 
law  relating  to  the  public  debt  or  the  public  credit  shall  be  affected  by  the  re- 
pealing clause  of  this  title. 

Sec.  9.  Laws  relating  to  university  and  school  funds,  etc.,  not 
repealed.  That  no  law  relating  to  the  university  or  public  school  fund,  or 
in  relation  to  the  Agricultural  and  Mechanical  College  fund,  or  the  invest- 
ment of  any  such  funds,  or  making  any  reservation  in  ravor  of  the  same,  shall 
be  affected  or  impaired  by  the  repealing  clause  of  this  title,  except  where 
altered  or  amended  by  the  Kevised  Statutes. 

Sec.  10.  Laws  creating,  etc.,  counties  and  county  seats  not  re- 
pealed.  That  no  sta.tute,  or  part  of  a  statute,  creating,  adding  to  or  organ- 
ing  any  county,  or  establishing  any  county  seat,  in  this  state,  shall  be  affected 
or  impaired  by  the  repealing  clause  of  this  title,  or  by  any  law  relating  to  the 
establishment  of  county  boundaries  contained  in  this  act. 

Sec.  11.  Judicial  districts,  and  times  of  holding  district  courts. 
That  the  laws  now  in  force  organizing  the  several  judicial  districts,  and  pre- 
scribing the  times  for  holding  the  district  courts  therein,  are  continued  in 
force. 

Sec.  12.  No  person,  etc.,  released  tron^  any  duty,  etc.  That  noth- 
ing in  the  repealing  clause  of  this  title  shall  be  construed  as  releasing  any  per- 
son or  corporation  from  any  duty  enjoined  or  limitation  or  condition  impeded 
by  any  law  that  may  be  repealed  by  the  re^^aling  clause  of  this  title. 

Sec.  13.  Laws  as  to  reservations  for  actual  settlers  and  public 
buildings  not  repealed.  That  no  law  in  reference  to  land  reservations,  or 
setting  apart  portions  of  such  reservations  for  the  benefit  of  actual  settlers,  or 
for  the  construction  or  repairing  of  the  public  buildings  of  the  state  shall  be 
affected  or  impaired  by  the  repealing  clause  of  this  title,  unless  expressly 
altered  or  repealed  in  some  of  the  pre<^ing  articles  of  the  Revised  Statutes- 

Sec.  14.  Laws  for  the  payment  of  tmpaid  school  teachers,  etc , 
and  as  to  public  libraries,  not  repealed.  That  no  law  providing  for  the 
payment  of  unpaid  school  teachers  in  the  public  schools,  or  giving  authority 
to  cities  or  towns  to  establish  public  libraries,  or  for  like  purposes,  shall  be 
affected  or  impaired  by  the  repealing  clause  herein. 

Sec.  15.  Certain  acts  as  to  the  penitentiary  not  repealed.  That  a) 
laws  in  relation  to  the  penitentiary  or  the  convicts  therein,  except  as  alterea 
or  amended  in  the  Revised  Statutes,  shall  not  be  affected  or  impaired  by  the 
repealing  clause  herein. 

Sec.  16.  Certain  local  laws  not  repealed.  That  all  laws  of  a  local 
nature  operating  in  particular  counties,  cities  or  towns,  and  all  laws  of  a  pri- 
vate nature,  operating  on  particular  persons,  are  not  affected  by  the  said  re- 
pealing clause. 

Sec.  17.  Certain  pre-emption  laws  not  repealed.  That  the  repeal- 
ing clause  of  this  title  shall  not  affect  any  law  concerning  pre-emption  settlers 
further  than  such  law  may  be  amended  or  changed  by  the  Kevised  Statutes. 

Sec.  is.  Laws  concerning  the  Indian  and  Mexican  frontiers,  etc., 
not  repealed.  That  all  laws  now  providing  for  the  defense  of  the  inhabit- 
ants of  this  state  on  its  Indian  or  Mexican  frontier,  and  all  acts  giving  the 
exclusive  authority  to  suppress  lawlessness  and  crime  in  certain  localities,  shall 
not  be  affected  by  the  repealing  clause  of  this  title. 

Sec.  19.  Shall  be  construed  as  continuation  of  former  law,  etc. 
That  the  provisions  of  the  Kevised  Statute  so  far  as  they  are  substantially 
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the  same  as  the  statutes  of  this  state  in  force  at  the  time  when  the  Revised 
Statutes  shall  go  into  effect,  or  of  the  common  Jaw  in  force  in  this  state  at 
said  time,  shall  be  construed  as  continuations  thereof,  and  not  as  new  enact- 
ments of  the  same. 

Ssa  20.  Laws  of  present  session  not  affected.  That  no  laws,  genera/ 
or  special,  enacted  at  the  present  session  of  the  legislature,  shall  be  in  any  way 
affected  by  the  repealing  clause  of  this  title;  provided^  that  any  law  passed  bjr 
the  sixteenth  legislature,  in  conflict  with  any  provision  of  this  act,  shall  be  th^ 
law  of  the  state,  this  act  to  the  contrary  notwithstanding. 

Sec.  21.  RevisecL  Statutes  not  to  be  printed  in  pamphlet  law?. 
That  the  Revised  Statutes  shall  not  be  printed  in  the  pamphlet  laws  of  the 
present  session  of  the  legislature,,  but  shall  be  printed,  published  and  dis- 
tributed at  such  time  and  in  such  manner  as  may  be  provided  by  law. 

Sec.  22.  When  to  take  effect.  That  the  Revised  Statutes  shall  take  effe<  t 
and  be  in  force  at  twelve  o'clock  meridian,  on  the  first  day  of  September, 
Anno  Domini  one  thousand  eight  hundred  and  seventy-nine. 

Sec.  23.  Reading  of  •  bill  suspended.  Because  this  bill  cannot  be  read 
in  one  day,  or  on  three  several  days,  an  imperative  public  necessity  exists  re- 
quiring that  the  constitutional  rule  that  tne  same  be  read  on  three  several 
days  would  be  suspended,  and  it  is  therefore  suspended. 


The  foregoing  act  was  presented  to  the  governor  of  Texas  for  hie  approval^ 

on  the  twenty-eighth  day  of  February^  1879y  at  eleven  o'clock  and  forty  minuter 

A.  If. J  and  was  not  signed  by  him  nor  returned  to  the  house  in  which  it  orig- 

inatedj  with  his  objections  thereto^  within  the  thne  prescribed  by  the  oonstitutionj 

and  thereupon  became  a  law  withotU  his  signature. 

JOHN  D.  TEMPLETON, 

March  17. 1879.  Secretary  of  State. 

(48-Tez.  Stat,  Vol  H)  «8 
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APPENDIX  No.   1. 


A. 
B. 


REPEALED  LAND  LAWS. 

Articles  4038  to  4080  of  the  Revised  Statutes. 
Laws  passed  since,  relating  to  the  same  matter. 


A.    Abticles  4038  to  4080  of  the  Revised  Statutes. 


Art* 

4088.    UnlTersitj  lands,  etc.,  may  be  sold. 

4043.  After  subdiTlsion,  etc.,  lands  may  be 

sold. 

4044.  Appointment  of  commissioners. 

4045.  OaUi  of  commissioners. 

4046.  Oath  to  be  filed  in  land  office. 

4047.  Map,  etc.,  to  be  forwarded  commis- 

sioners. 

4048.  Commissioners  to  appraise  the  lands. 

4049.  Pay  of  commissioners. 

4050.  Appraisement   to    be    forwarded   to 

county  surveyor. 

4051.  Surveyor  to  give  notice. 

4052.  Actual  settlers  to  have  preference. . 

4053.  Application  to  be  made  in  six  months. 

4054.  Prospective  settlers  may  purchase  in 

eighteen  months. 

4056.    All  persons  may  purchase,  when. 

4056.  Purchasers,  other  than  actual  settlers, 
to  pay  for  improvements. 

-4057.  Affidavit  of  purchaser  other  than  set- 
tler. 

4058.  Improvements  to  be  assessed,  when. 

4059.  Sales  to  be  made  on  written  applica- 

tion. 

4060.  Record  of  such  application. 

4061.  Certified  copy  to  be  forwarded  to  com- 

missioner. 


Abt. 
4062. 
4063. 

4064. 
4065. 

4066. 

4067. 
4068. 


4070. 

4071. 

4072. 
4073. 
4074. 
4076. 
4076. 
4077. 
4078. 
4079. 

4080. 


Surveyor*s  fee  for  application. 

Cash  payment  and  obligation  by  pur- 
chaser. 

Certificate  of  surveyor. 

Purchaser's  obligation  to  be  forwarded 
to  commissioner. 

Commissioner  to  keep  book  of  ac- 
counts. 

Commissioner  to  note  payments. 

Forfeiture  of  land  for  non-payment. 

Forfeiture  to  be  certified  to  district 
attorney. 

Judicial  proceedings  in  case  of  for- 
feiture. 

Judgment  to  be  certified  to  commis- 
sioner. 

Extension  of  payment  in  case  of  death. 

Purchasers  may  sell  their  lands. 

Taxation  of  such  lands. 

Waste,  how  punished. 

Proceedings  in  such  cases. 

Patent  to  usue.  when. 

Proceeds  of  sale,  how  devoted. 

Commissioner  may  prescribe  regnla* 
tions. 

Previous  purchases  not  affected. 


Art.  4038.  University  lands^  etc.,  may  be  sold.  All  lands  here* 
tof ore  donated  and  set  aside,  or  that  may  hereafter  be  donated  and  set  aside 
for  the  endowment,  support  and  maintenance  of  the  University  of  Texas,  the 
public  free  schools  or  the  several  asylams,  may  be  sold  in  accordance  with  the 
provisions  of  this  chapter.     [Act  April  8,  24,  25,  1874,  pp.  72, 142,  146.] 

Arts.  4039  to  4043  repealed.  Articles  4039,  4040,  4041  and  4042 
of  the  Revised  Civil  Statutes  of  the  State  of  Texas,  passed  at  the  present 
session  of  the  legislature,  be  and  the  same  are  hereby  repealed.  [Act  July 
24,  1879;  16  Leg.  p.  169.] 

Art.  4043.  Lands  may  be  sold*  After  any  such  lands  have  been 
surveyed  and  subdivided  in  accordance  with  the  provisions  of  the  preceding 
article,  and  such  surveys  and  subdivisions  have  been  platted  on  the  maps  of 
the  general  land  office,  such  lands  may  be  sold  for  their  real  value,  but  in  no 
case  for  a  less  price  than  one  dollar  and  fifty  cents  per  acre.  [Act  1874,  p. 
«4,  §7;p.  144,  §6;  p.  147,  §  3.] 
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Art.  4044.  Appointment  of  commissioners.  In  order  to  ascertain 
the  value  of  any  such  lands  the  governor  shall  appoint  three  commissioners  for 
each  organized  county  in  which  any  of  such  lands  are  situated,  whoso  duty  it 
shall  be  to  value  each  quarter  section  and  fractional  section  in  such  county. 
Said  commissioners  shall  be  qualified  electors  and  freeholders  of  the  state,  in 
no  wise  interested  in  said  lands  by  settlement  upon  the  same  or  otherwise, 
or  of  kin  to  any  one  so  interested.  [lb.  p.  73,  §  5;  p.  143,  §  3; 
p.   146,    §  1.] 

Art.  4045.  Oath  of  the  commissioners.  Upon  receipt  of  their  com- 
missions  the  said  commissioners  shall  take  and  subscribe  an  oath  before  some 
ojBBicer  authorized  to  administer  oaths,  that  they  are  in  no  wise  interested  in 
said  land  by  settlement  upon  the  same  or  otherwise,  nor  related  by  consan- 
guinity or  affinity  to  any  one  who  is  settled  thereon,  and  that  they  will  assess 
the  real  and  true  value  of  each  tract  they  are  called  on  to  value,  without  ref- 
erence to  the  enhanced  value  of  the  same  by  reason  of  iany  improvement 
thereon,  unless  otherwise  expressly  directed  by  law.  [lb.  p.  73,  §  5  ;  p.  143, 
§3;  p.  146,  §2.] 

Abt.  4046.  Oath  to  be  filed  in  land  office.  The  oath  of  the  commfs- 
sioners  provided  for  in  the  preceding  article,  together  with  the  certificate  of 
the  officer  administering  the  same,  shall  be  forwarded  by  such  commissioners 
to  the  commissioner  of  the  general  land  office  and  be  filed  in  his  office.  [i&. 
p.  74,  §  5.] 

Art.  4047.  Maps,  etc.,  to  be  forwarded  to  commissioners.  Upon 
receipt  of  the  oath  provided  for  in  the  two  preceding  articles,  the  commis- 
sioner of  the  general  land  office  shall  forward  to  said  commissioners,  or  any 
one  of  them,  a  certified  copy  of  the  maps  and  field-notes,  hereinbefore  pro- 
vided for,  of  the  lands  situated  in  such  county.     [76.  p.  74,  §  6.] 

Art.  4048.  Commissioners  to  appraise  the  land.  Within  six 
months  from  the  receipt  of  said  maps  and  field-notes,  said  commissioners,  or 
any  two  of  them,  shall  assess  the  real  value  of  said  land  embraced  in  their 
said  counties,  without  reference  to  the  improvements  thereon,  which  shall  in 
no  case  be  less  than  one  dollar  and  fifty  cents  per  acre,  and  shall  make  a  re- 
poll;  thereof  in  writing,  designating  the  price  of  each  quarter  section  of  said 
land  according  to  the  number  thereof,  and  append  to  said  report  their  affidavit 
in  writing,  sworn  to  and  subscribed  before  any  officer  authonzed  to  administer 
oaths,  stating  that  the  valuation  set  forth  in  their  report  is  a  true  and  correct 
valuation  of  the  same;  which  said  report  shall  be  by  them  forwarded  to  the 
commissioner  of  the  general  land  office.     [lb.  p.  74,  §  7.] 

Abt.  4049.  Pay  of  commissioners.  Said  commissioners  shall  reodve 
for  their  services  for  said  appraisement  three  dollars  each  per  day  for  each 
day  necessarily  employed  in  making  said  valuation,  and  upon  presentation  of 
their  accounts,  sworn  to  before  some  officer  authorized  to  administer  oaths, 
setting  forth  the  number  of  days  actually  employed  in  making  such  appraise* 
ment,  and  that  no  more  time  is*  embraced  in  said  account  than  was  actually 
necessary,  the  comptroller  shall,  upon  the  approval  of  the  account  by  the 
commissioner  of  the  general  land  office,  draw  his  warrant  on  the  treasurer  for 
the  amounts  due  said  commissioners,  to  be  paid  out  of  the  funds  of  the  univer- 
sity, public  free  schools,  or  asylums,  as  the  case  may  be.     [25.  §  8.] 

Art.  4050.  Appraisement.  As  soon  as  the  report  of  the  commissioners 
shall  be  received,  the  commissioner  of  the  general  land  office  shall  forward  lo 
the  surveyor  of  the  county  in  which  the  lands  are  situated  a  correct  statement 
of  the  valuation  of  the  same  as  may  be  made  by  said  commissioners. 
lib.  §  9.]  '  '  ^  , 
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Art.  4051,  Surveyor  to  give  notice.  Said  surveyor  shall,  within  ten 
days  from  the  receipt  of  the  statement  of  the  valuation  of  said  lands,  as  pro- 
vided in  the  preceding  article  cause  notice  of  the  fact  that  his  oflSce  is  open 
for  the  sale  of  said  lands  to  be  posted,  one  at  the  court  house  door  and  one 
each  at  five  other  places  in  his  county,  and  also  to  be  published  in  some  news- 
paper, if  one  be  published  in  said  county,  for  at  least  thirty  days.  [76.  p.  76, 
§16.] 

Art.  4052«  Actual  settlers  to  have  preference.  In  making  sales 
of  lands  under  the  provisions  of  this  chapter,  all  actual  settlers  on  any  of  such 
lands,  who  had  fenced  and  put  in  cultivation  any -portion  thereof  prior  to 
April  25,  1874,  shall  have  a  preference  right  to  purchase  not  more  than  one 
hundred  and  sixty  acres,  and  not  les*s  than  eighty  acres,  to  include  his  im- 
provements; and  for  that  purpose  any  quai-ter-section  on  which  any  such  im- 
provements are  located  may  be  subdivided  into  eighty-acre  tracts,  surveyed  at 
right  angles  as  near  as  practicable,  at  the  expense  of  the  purchaser,  and  the 
field-notes  thereof  forwarded  to  the  general  land  office.     [/6.  p.  75,  §  10.] 

Abt.  4053.  Application  in  six  months.  Any  actual  settler  desiring 
to  avail  himself  of  the  provisions  of  the  preceding  article  shall  file  his  written 
application  to  that  effect  with  the  county  surveyor,  within  six  months  from 
the  date  of  the  notice  of  the  sale  of  such  lands  hereinbefore  provided  for, 
which  application  shall  conform  to  the  requirements  hereinafter  provided. 
lib.  §  11.] 

Art.  4054.  Eighteen  months  for  prospective  settlers*  All  quar- 
ter-sections of  such  lands  which  have  not  been  applied  for  by  an  actual  settler 
in  accordance  with  the  provisions  of  the  two  preceding  articles  may  be  sold  to 
any  person  who  may  make  application  therefor  within  eighteen  months  after 
the  date  of  the  notice  of  sale  aforesaid ;  and  such  applicant  shall  enter  into  an 
obligation,  to  be  inserted  in  the  same  instrument  with  his  obligation  for  pay- 
ment of  the  purchase  money,  to  the  effect  that  he  will  settle  upon  and  improve 
said  quai'ter-section  within  twelve  months  from  the  date  of  his  application; 
and  if  he  fails  to  settle  upon  the  land  within  said  time  he  shall  forfeit  all  right 
and  claim  to  the  same.     [76.  p.  76,  §  13;  p.  143,  §  5.] 

Abt.  4055.  All  persons  may  purchase,  when.  In  case  any  portion 
of  said  lands  are  not  sold  to  actual  or  prospective  settlers,  in  accordance  with 
the  provisions  of  the  preceding  articles,  within  two  yeai*s  from  the  date  of  the 
notice  of  the  sale  of  such  lands,  any  other  person  may  purchase  not  less  than 
eighty  acres  and  not  more  than  one  hundred  and  sixty  acres,  at  the  appraised 
yalue  thereof,  and  upon  the  same  terms  of  payment  as  actual  or  prospective 
settlers,  but  in  no  case  shall  any  such  person  purchase  more  than  a  quarter- 
section  of  such  lands.     [Act  July  29,  1876,  p.  75.] 

Art.  4056.  Porchasers  other  than  actual  settlers.  Any  person 
other  than  an  actual  settler  who  may  purchase  any  of  the  lands,  the  sale  of 
which  is  provided  for  in  this  chapter,  shall,  in  addition  to  the  appraised  value, 
pay  the  value  of  any  improvements  upon  said  lands,  which  last  named  value 
shall  be  assessed  under  oath  by  two  disinterested  freeholders  of  the  county  in 
which  the  land  may  be  situated,  and  the  same  reported  under  oath  te  the  com- 
missioner of  the  general  land  office,  who  shall  add  the  same  to  the  appraised 
value  of  said  land;  in  such  cases  the  purchaser  shall  pay  the  expense  of  such 
assessment  and  report.     [iS.] 

Abt.  4057.  Same,  aflBdaTit  of.  When  any  person  other  than  an  actual 
settler  makes  application  for  the  purchase  of  any  land  under  the  provisions  of 
this  chapter  before  the  expiration  of  two  years  from  the  date  when  such  lands 
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are  thrqwn  open  for  sale,  such  application  shall  be  accompanied  by  his  affida- 
vit, taken  before  some  officer  authorized  to  administer  oaths,  to  the  effect  that 
there  is  no  actual  settler  upon  said  land  and  specifying  whether  such  laud  is 
improved  or  unimproved.     [i6.] 

Art.  4058.  Improvements  assessed^  when.  If  any  person  has  set- 
tled upon  any  of  such  lands  since  the  twenty-fifth  day  of  April,  1874,  or  shall 
hereafter  settle  upon  the  same,  without  complying  with  the  provisions  of  this 
chapter  or  former  laws,  he  shall,  in  making  purchase  of  such  land,  pay  the 
value  of  the  land  and  any  improvementn  thereon,  and  in  such  cases  the  com- 
missioner shall  appraise  the  land  and  improvements  together.  [Act  April  24, 
1874,  p.  144;  §  6. 

Abt.  4059.  Sales  on  written  application.  When  any  actual  or 
prospective  settler  or  other  person  may  desire  to  purchase  any  of  the  lands,  the 
sale  of  which  is  herein  provided  for,  he  shall  file  his  written  application  with 
the  county  surveyor  of  the  county  in  which  such  land  is  situated,  designating 
the  quantity  or  quarter-section  he  may  desire  to  purchase,  which  application 
shall  be  filed  in  the  office  of  such  surveyor.     [i&.  pp.  75,  142,  §§  11,  2.] 

.Abt.  4060.  Same,  record  of.  The  surveyor  shall  make  a  memoran- 
dum  of  such  application  and  enter  the  same  in  a  book  to  be  kept  for  that  pur- 
pose, in  which  shall  be  stated:  1.  The  name  of  the  applicant;  2.  The  quantity 
of  land  he  desires  to  purchase ;  8.  The  number  of  the  section  and  quarter- 
section  ;  4.  The  date  of  the  application.     [^6.] 

Art.  4061.  Certified  copy.  Immediately  after  such  record  and  entiy 
the  surveyor  shall  forward  a  certified  copy  thereof  to  the  commissioner  of  the 
general  land  office,  who  shall  cause  the  same  to  be  recorded  in  a  well-bound 
book  to  be  kept  in  his  office  for  that  purpose.     [i6.] 

Art.  4062.  •  Snrveyor's  fee.  Each  county  surveyor  shall  be  allowed 
one  dollar  for  each  application  to  purchase  land  under  the  provisions  of  this 
chapter,  which  shall  be  paid  by  the  purchaser.     [lb.'] 

Art.  4063.  Cash  payment  and  obligation  by  purchaser.  At  tiie 
time  of  such  application  to  purchase,  the  applicant  shall  forward  one-tenth  of 
the  assessed  value  of  the  tract  to  the  treasurer  of  the  state,  who  shall  return 
to  such  applicant  a  receipt  for  the  amount  received;  and  such  applicant  shall 
make,  execute  and  deliver  to  the  surveyor  his  obligation  in  writing,  payable 
to  the  treasurer  of  the  state,  for  the  balance  of  the  assessed  value  of  the  land, 
stipulating  and  agreeing  therein  to  pay  ten  per  cent,  interest  on  said  amount 
annually,  wit^i  one-tenth  of  the  principal  for  ten  years,  which  interest,  with 
one-tenth  of  the  principal,  shall  be  due  and  payable  on  the  first  day  of  March 
of  each  year;  but  said  purchaser  may  have  the  privilege  of  paying  the  entire 
amount  of  principal  and  interest  due  at  any  time  and  liquidate  his  said  obliga- 
tion.    [Act  April  8,  1874,  p.  75-6,  §  12;  April  24,  1874,  p.  143,  §  4.] 

Art.  4064.  Certificate  of  surveyor.  The  surveyor  shall  give  to  such 
applicant  who  complies  with  the  preceding  requirements  a  certificate  to  that 
effect,  designating  the  quarter-section  or  parts  of  quarter-section  by  him  pur- 
chased,    [lb.  p.  76,  §  14;  p.  144,  §  7.] 

Art;  4065.  Purchaser's  obligration  forwarded.  The  obligation 
entered  into  by  any  purchaser  of  said  lands  shall  be  forwarded  to  the  commis- 
sioner of  the  general  land  oflSce  by  the  surveyor,  and  the  commissioner  shall 
have  the  same  recorded  in  a  well-bound  book  kept  for  that  purpose ;  and  after 
such  record,  he  shall  deliver  the  said  obligations  to  the  treasurer  of  this  state» 
who  shall  carefully  file  the  same  in  his  office.     [lb.  §§  15,  8.] 
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Abt.  4066.  Cotaimissioner  to  keep  acoonnts.  The  oommissioner  of 
the  general  land  office  shall  procure  a  well-bound  book»  in  which  shall  be  kept 
an  account  with  such  purchasers  of  said  lauds,  showing  the  amount  for  which 
the  same  were  sold  and  the  interest  accruing  thereon.     [i6.  §§  17,  9.] 

Art.  4067.  To  note  payments.  Upon  the  presentation  of  the  receipt 
of  the  treasurer  of  the  state  by  any  purchaser  of  said  lands,  for  any  amount 
due  by  him  on  his  obligation,  to  the  commissioner  of  the  general  land  office, 
said  commissioner  shall  cause  to  be  entered  a  credit  on  said  purchaser's 
account  for  said  sum  and  the  date  of  payment,  and  issue  to  him  a  certificate 
showing  such  payment.     [76.  §§  18,  10.] 

Abt.  4068.  Forfeiture  of  land  for  non-payment*  Should  any  pur- 
chaser fail  to  pay  the  annual  installments  required  by  his  obligation  to  the 
treasurer,  and  present  his  receipt  to  the  commissioner  of  the  general  land 
office,  on  or  before  the  first  day  of  June  following  the  maturity  thereof,  said 
commissioner  shall  notify  the  treasurer  of  such  failure,  who  shall  indorse  on 
such  obligation  a  statement  of  such  failure,  and  sign  his  name  thereto,  and 
said  purchaser  shall  forfeit  all  his  right  and  interest  in  said  land,  such  forfeit- 
ure to  be  established  in  accordance  with  the  provisions  of  the  succeeding  arti- 
cles,    lib.  §§  19,  11.] 

Art.  4069.  Certified  to  district  attorneys.  Upon  the  occurrence  of 
any  forfeiture  in  accordance  with  the  provisiouij  of  the  preceding  article,  the 
treasurer  of  the  state  shall  forward  to  the  proper  district  or  county  attorney 
of  the  county  in  which  the  land  may  be  situated,  a  copy  of  the  obligation  of 
the  purchaser,  with  his  indorsements  thereon,  duly  certified  under  the  hand 
and  seal  of  office  of  such  treasurer,  which  certified  copy  shall  be  prima  facie 
evidence  of  the  fact  of  non-payment  and  other  facts  therein  contained,  which 
may  be  authorized  by  law  in  all  the  courts  of  this  state ;  in  case  any  purchaser 
should  deny  the  execution  of  any  such  obligation,  the  state  treasurer,  on 
notification  of  that  fact,  shall  forward  to  the  county  or  district  attorney  the 
original  obligation  of  such  purchaser. 

Abt.  4070.  Judicial  proeeedingrs.  Upon  receipt  of  any  certified  copy, 
as  provided  in  the  precedfng  article,  the  district  or  county  attorney  shall 
institute  a  suit  in  the  district  court  of  the  county,  in  the  name  of  the  state 
against  the  defaulting  purchaser,  his  heirs  or  legal  representatives,  which  suit 
shall  be  entered  on  the  civil  docket  of  the  court  and  be  proceeded  with  in  all 
respects  as  other  civil  actions ;  and  upon  the  failure  of  any  such  purchaser  to 
show  that  he  has  paid  such  installments  and  interest  thereon,  as  hereinbefore 
provided,  judgment  of  forfeiture  shall  be  entered  against  him,  and  a  writ  of 
possession  for  the  land  be  issued  in  favor  of  the  state.  [Act  April  18,  1874, 
p.  77,  §  21;  April  24,  1874,  p.  145,  §  13.] 

Art.  4071.  Judgrmentto  be  certified.  Upon  tlie  entry  of  any  final 
judgment  of  forfeiture,  in  accordance  with  the  provisions  of  the  preceding 
articles,  if  an  appeal  be  not  taken,  the  clerk  of  the  court  shall  forward,  with- 
out delay,  to  the  commissioner  of  the  general  land  office,  a  certified  copy  of 
such  judgment,  who  shall  mark  the  land  on  his  maps  as  forfeited,  and  there- 
upon such  land  shall  be  subject  to  sale  as  other  lands.  [Act  April  25,  1874, 
p.  148,  §  7.] 

Art.  4072.  Payment  in  case  of  death.  Should  any  purchaser  die  be- 
fore any  one  installment  and  interest  thereon  falls  due,  bis  administrators, 
executors  or  heirs  shall  have  an  extension  of  twelve  months  in  which  to  pay 
the  same.     [Act  April  8, 1874,  p.  77,  §  20.] 

Art.  4073.  Purchasers  may  sell  their  lands.  Any  purchaser  of 
lands,  under  the  provisions  of  this  chapter,  may  sell  the  same,  but  in  that 
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event  the  vendee  shall  substitute  his  obligation  in  lieu  of  the  obligation  of  suoh 
original  purchaser;  and  if  such  original  purchaser  be  a  settler  upon  the  land, 
or  has  purchased  such  land  as  a  prospective  settler  under  the  provisions  of  this 
chapter,  such  vendee  shall  settle  upon  said  land  within  twelve  months  from  the 
date  of  his  purchase.     [lb.  §  22;  Act  April  24,  1874,  p.  145,  §  14.J 

Art.  4074.  Taxation  of  such  lands.  All  lands  purchased  under  the 
provisions  of  this  chapter,  or  any  former  law,  shall  be  subject  to  taxation  from 
the  date  of  purchase.      [76.  §  15;  Act  April  8,  1874,  p.  77,  §  23.] 

Art.  4075.  Waste,  how  punished.  If  any  purchaser  of  said  lands, 
before  final  and  full  payment  for  the  same,  shall  cut,  sell  or  destroy,  or  per- 
mit  any  one  else  to  cut,  sell  or  destroy  any  mpre  timber  than  is  necessary  in 
clearing  and  improving  said  lands,  and  for  necessary  fire  wood,  he  shall  forfeit 
all  claim  to  said  lands,  and  it  shall  be  subject  to  settlement  by  any  other  per- 
son under  the  provisions  of  this  chapter.  [Act  April  25,  1874,  p.  148, 
§10.] 

Art.  4076.  Proceedings.  In  case  of  any  violation  of  the  preceding 
article,  it  shall  be  the  duty  of  the  proper  district  or  county  attorney  to  insti- 
tute suit  in  the  district  court  of  the  county  where  the  land  lies,  in  the  name  of 
the  state,  against  such  purchaser,  and  to  have  such  forfeiture  duly  adjudged 
and  executed,  and  a  judgment  entered  for  the  state  for  such  damages  as  may 
be  established  on  the  trial  of  said  cause.     [i&.  §  11.] 

Art.  4077.  Patent issned,  when.  Upon  final  and  full  payment  on  any 
purchase  m^e  under  the  provisions  of  this  chapter,  the  commissioner  of  the 
general  land  office  shall  issue  a  patent  to  the  purchaser  making  the  same,  or  to 
his  vendee  or  heirs.     [Act  April  8,  1874,  p.  78,  §  25.] 

Art.  4078.  Proceeds  of  sales,  how  devoted.  The  proceeds  arisii^ 
from  the  sale  of  the  lands  herein  provided  for  shall  be  paid  into  the  uniyersi^ 
fund,  the  public  free  school  fund,  or  the  fund  for  the  proper  asylum  to  whidh 
the  lands  sold  may  belong,  and  shall  constitute  a  permanent  fund  for  the  en- 
dowment, support  and  maintenance  of  said  institutions ;  and  such  funds  shall 
be  kept  separate  and  apart  from  each  other  and  all  other  funds  by  the  state 
treasurer,  the  interest  thereon  to  be  expended  annually,  as  may  be  directed  by 
law.[  Const.  Art.  7;  Act  April  8,1874,  p.  78,  §  24;  April  24,  1874,  p.  145, 
§  16;  April  25,  1874,  p.  149,  §  12.] 

Art.  4079.  Commissioner  may  prescribe  regulations.  The  com- 
missioner of  the  general  land  office,  with  the  approval  of  the  attorney-general, 
may  prescribe  such  regulations,  not  inconsistent  with  the  constitution  and 
laws,  as  may  be  found  necessary  to  carry  into  effect  the  provisions  of  this 
chapter ;  and  such  regulations  shall  be  binding  upon  all  commissioners  of  ap- 
praisement, surveyors  and  purchasers  of  such  lands.  [Act  April  24,  1874, 
p.  145,  §  18.] 

Art.  4080.  Previous  purchases.  The  provisions  of  this  chapter  shall 
not  affect  the  rights  of  any  parties  who  may  have  purchased  any  of  these  lands 
by  virtue  of  any  former  laws.     [Act  April  8,  1874,  p.  78,  §  26.] 
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B.     Laws  Passed  Since  the  Revised  Statutes. 

Chapter  XCII. — An  Act  to  Require  Persons  Enclosing  Public  Free 
School  Lands  to  Pay  an  Annual  Rent  Therefor. 

Whereas,  many  persons  in  this  state  have  enclosed  a  large  portion  of  the 
public  free  school  lands,  and  have  thus  severed  them  from  the  public  common 
and  are  using  them  for  pasturage  to  the  exclusion  of  all  others,  thereby  giving 
a  just  cause  of  complaint;  therefore, 

§  1.  Be  it  enacted  by  the  legislature  of  the  State  of  Texas,  that  each  and 
every  person  who  shall  have  enclosed  by  fencing  or  otherwise  any  of  the  pub- 
lic free  school  land  belonging  to  the  state,  and  shall  use  the  same  to  the  ex- 
clusion of  the  public,  shall  pay  an  annual  rental  value  therefor  of  the  sum  of 
twenty-five  dollars  for  each  section  so  enclosed.  [Act  April  17 ;  July  24, 
1879;  16  Leg.  p.  101.] 

§  2.  And  it  shall  be  the  duty  of  the  surveyor  of  each  county  to  make  a 
report  to  the  county  commissioners*  court  on  the  first  Monday  in  June  each 
year  of  the  number  of  sections  of  public  school  lands  in  his  county  enclosed 
during  the  past  year,  and  the  names  of  the  person  or  persons  controlling  such 
enclosed  lands,  and  the  number  of  sections  controlled  by  him  or  them  respec- 
tively. 

§  3.  And  the  said  court  at  the  first  regular  term  thereafter,  shall  make  a  list 
of  the  names  of  the  persons  controlling  such  public  free  school  lands,  the 
number  of  sections  so  controlled  by  each  pei*son  and  the  aggregate  amount  due 
from  each  person,  at  the  rate  of  twenty-five  dollars  for  each  section  so  en- 
closed and  controlled  ;  which  list  shall  be  recorded  by  the  clerk  of  said  court 
and  a  certified  copy  thereof  forwarded  by  him  to  the  comptroller  of  public 
accounts,  and  a  like  copy  delivered  to  the  collector  of  taxes  for  said  county. 

§  4.  The  collector  of  taxes  on  the  receipt  of  such  list  shall  proceed  to  col- 
lect the  same  under  the  same  provisions  and  penalties  as  is  imposed  by  law  for 
the  collection  of  taxes. 

§  5.  That  all  moneys  collected  under  the  provisions  of  this  act  shall  be  paid 
by  the  collector  into  the  state  treasury  and  constitute  a  part  of  the  available 
school  fund ;  provided^  that  the  state  may  resume  control  of  said  land  at  any 
time. 

§  6.  Any  person  who  shall  control  enclosed  lands  belonging  to  the  public 
free  schook  and  fail  to  pay  the  rental  yalue  as  specified  under  the  provisions 
of  this  act  upon  the  demand  of  the  collector,  shall  be  subject  to  prosecution 
upon  complaint,  information  or  indictment,  and  fined  in  the  sum  of  one  hun- 
dred dollars  for  each  section  so  enclosed. 

Chapter  XXVIII. — An  Act  to  Provide  for  the  Sale  of  the  Alternate 
Sections  of  Land  in  Organized  Counties,  as  Surveyed  by  Railroad  Com- 
panies AND  Other  Works  of  Internal  Improvement  and  Set  Apart  for 
the  Benefit  of  the  Common  School  Fund  ;  to  Provide  for  the  Invest- 
ment OF  THE  Proceeds,  and  to  Repeal  All  Laws  in  Conflict  Therewith. 
[Act  July  8;  Oct.  8,  1879 ;  16  Leg.  S.  S.  p.  23.] 

§  1.  Be  it  enacted  by  the  legislature  of  the  State  of  Texas,  that  all  the 
alternate  sections  of  land  in  organized  counties  heretofore  surveyed,  or  which 
may  be  hereafter  surveyed  by  any  railroad  company  or  other  work  of  internal 
improvement  and  set  apart  for  the  benefit  of  common  schools,  shjtll  be  brought 
into  market  and  disposed  of  in  the  manner  hereinafter  provided. 

§  2.  The  county  surveyor  of  the  county  in  which  said  lands  are  located  shall 
view  and  appraise  the  same,  under  oath,  and  make  return  of  the  same  to  the 
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county  commissioners'  court,  which  court  shall  examine,  approve  or  disap- 
prove of  the  same,  and  may  take  other  evidence  to  ascertain  the  true  value  of 
the  land,  and,  in  case  of  disapproval,  said  court  shall  fix  a  value  thereto,  and 
the  valuation  of  said  lauds^  in  no  case,  shall  be  less  than  one  dollar  per  acre. 
County  surveyors  acting  as  appraisers  of  lands  in  their  respective  counties 
shall  each  receive  the  sum  of  one  dollar  per  section,  and  in  no  event  to  exceed 
fifty  d()llai*8  for  the  appraisement  of  all  the  lands  in  any  one  county,  to  be 
paid  out  of  the  proceeds  of  the  first  sales  of  the  land  under  the  provi- 
sions of  this  act.  Any  person  having  improvements  upon  any  of  such  lands, 
prior  to  the  taking  effect  of  this  act,  shall  have  the  preference  in  the  purchase 
thereof  for  the  period  of  six  months  next  after  taking  effect  hereof,  at  the 
valuation  exclusive  of  the  value  of  such  improvements. 

§  3.  That  so  soon  as  the  appraisement  is  completed,  the  county  commis- 
sioners' court  shall  prepare  tabulated  reports  of  their  action,  setting  forth  the 
following,  viz :  Number  of  survey,  block,  quantity  in  each  survey,  name  of 
company  or  individual  to  whom  the  certificate  was  granted,  price  per  acre  of 
each  section  or  quarter  thereof,  if  differences  exist,  value  of  improvements, 
remarks  giving  general  description  of  soil  and  water.  One  copy  of  the  above 
report  shall  be  filed  in  the  office  of  the  county  suiTcyor,  and  shall  constitute  an 
archive  of  his  office.  One  copy  shall  be  forwarded  to  the  commissioner  of  the 
general  land  office,  and  one  copy  to  the  treasurer  of  the  state. 

§  4.     That  upon  the  receipt  of  the  above  repoi*t  by  the  commissioner  of  the . 
geneytl  land  office,  he  shall  examine  the  same,  and  if  made  in  conformity  with 
this  act  he  shall  notify  the  county  surveyor  of  the  fact;  and  until  he  receives 
such  notice  the  surveyor  shall  not  entertain  any  proposition  for  the  purchase 
of  said  land. 

§  5.  That  so  soon  as  the  surveyor  shall  receive  the  notice  provided  for  in 
section  4  of  this  act,  he  shall  be  authorized  to  receive  application  for  the  pur* 
chase  of  said  lands  in  any  quantity  not  less  than  one  hundred  and  sixty  acres, 
except  fractions  of  less  than  one  hundred  and  sixty  aci*es  that  may  now  exist 
in  said  counties ;  provided^  that  one  person  or  corporation  shall  not  be  allowed 
to  purchase  more  than  one  section  of  said  land  when  the  same  is  classed  as 
arable  land  suitable  for.  farming  purposes  ;  but  when  the  same  is  classed  as 
land  suitable  only  for  grazing  puq^oses,  it  shall  be  sold  in  quantities  to  suit  the 
purchaser,  but  no  person  shall  be  permitted  to  purchase  less  than  one  hundred 
and  sixty  acres  nor  more  than  three  sections. 

§  6.  That  any  person  desiring  to  purchase  any  of  the  above  lands  shall 
make  application  in  writing  to  the  county  surveyor,  designating  the  number  of 
the  survey,  block,  name  of  company  or  individual  to  whom  the  certificate,  by 
virtue  of  which  such  survey  was  made,  was  issued,  the  quantity  he  or  she 
wishes  to  purchase,  and,  if  less  than  a  whole  section,  the  particular  part  of 
such  section  ;  provided^  that  no  fraction  of  any  section  of  less  than  one  hundred 
and  sixty  acres  shall  be  left  by  any  such  section,  and  that  no  fractional  section 
of  less  than  three  hundred  and  twenty  acres  shall  be  divided.  The  surveyor 
shall  be  entitled  to  a  fee  of  one  dollar  for  each  application,  to  be  paid  by  the 
applicant;  and  he  shall,  upon  payment  of  said  fee,  record  said  application  in  a 
well  bound  book  to  be  kept  by  him  for  that  purpose ;  he  shall  endorse  such  ap- 
plication **Recorded,"  giving  the  date,  page  and  volume  of  the  record, 
and  sign  his  name  thereto,  and  deliver  said  application  to  the  proposed 
purchaser. 

(1)  Though  the  preliminary  step  taken  to  secure  a  patent  to  school  land  prior  to  the  pay- 
ment of  the  money  therefor  may  be  irregular,  the  patent  issued  will  not  be  therefore  void, 
nor  will  the  fact  that  the  patentee  had  practised  a  deception  on  the  surveyor  and  the  public 
by  securing  the  land  from  sale  by  a  fictitious  application,  vitiate  a  bona  fide  application  after- 
wards made  in  his  own  name,  or  invalidate  a  patent  to  him.    Martin  v.  Brown,  6^T«  4^. 
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§  7.  That  the  purchaser  shall  immediately  forward  to  the  state  treasurer 
the  above  applicatioD,  together  with  one-tenth  of  the  appraised  value  of  the 
land  therein  designated;  provided^  that  one-fourth  of  the  purchase  money 
shall  be  paid  in  advance  on  all  lands  valuable  only  for  the  timber  thereon. 
The  treasurer  shall  enter  a  credit  on  his  books  in  the  name  of  the  purchaser 
for  the  amount  so  received, giving  such  description  of  the  land  as  will  identify 
the  same.  He  shall  then  issue  his  receipt  for  said  amount  and  forward  it, 
with  the  above  named  application  to  the  commissioner  of  the  general  hmd 
office,  who  shall  file  said  application  and  receipt  in  his  office,  and  issue  his 
certificate  in  lieu  thereof,  setting  forth  the  amount  paid  to  the  treasurer  and 
the  quantity  and  valuation  of  the  land  applied  for;  which  certificate  shall 
authorize  the  county  surveyor  to  survey  the  land  embraced  in  the  original 
application,  and  to  enter  the  same  on  his  books  as  sold,  and  be  shall  not 
entertain  another  application  to  purchase  said  lands  until  notified  of  their  for- 
feiture as  hereinafter  specified ;  provided^  that  should  the  applicant  fail  to 
make  his  first  payment  of  one-tenth  of  the  appraised  value  of  the  land  em- 
braced in  his  application  to  the  treasurer,  and  present  the  certificate  of  the 
commissioner  of  the  geneml  land  office  to  the  surveyor  or  his  deputy,  within 
ninety  days  from  the  date  of  the  record  of  his  application,  then  and  in  that 
case  the  said  land  shall  be  again  for  sale  and  the  surveyor  shall  be  authorized 
to  receive  application  for  the  same. 

§  8.  That  so  soon  as  the  application  above  named  has  been  received  by 
the  surveyor,  the  applicant  shall  execute  his  obligation  or  promissory  Dot«  for 
the  balance  of  the  appraised  value  of  the  land  he  desires  to  purchase,  agreeing 
and  stipulating  to  pay  to  the  governor  of  the  State  of  Texas  and  his  successors 
in  office,  on  the  first  day  of  January  of  each  year,  one-tenth  of  the  amount  of 
his  obligation  or  promissory  note,  with  ten  per  cent,  interest  on  such  amount 
of  the  principal  as  may  be  due  at' the  date  of  each  payment,  giving  in  said 
obligation  such  description  of  the  land  purchased  as  is  contained  in  his  appli- 
cation; provided^  that  the  purchaser  may  have  the  privilege  of  paying  the 
entire  amount  of  the  appraised  value  of  such  land  at  the  date  of  purchase,  or  ' 
such  amount  of  principal  and  interest  as  may  be  due  at  any  time  subsequent 
to  the  execution  of  his  obligation  or  promissory  note;  provided^  that  any  .pay- 
ment of  principal  may  be  deferred  for  one  or  more  years,  except  the  first  one- 
tenth  or  one-fourth,  but  all  payments  of  both  principal  and  interest  must  be 
paid  inside  of  ten  years,  ami  all  interest  must  be  paid  annually  on  or  before 
the  first  day  of  March  of  each  year.  Where  any  land  sold  under  the  provis- 
ions of  this  act  shall  be  timbered  land,  no  person  shall  have  the  right  to  cut 
and  remove  any  of  the  timber  therefrom  for  the  purpose  of  selling  the  same 
until  the  purchase  money  for  said  land  has  been  paid  in  full. 

§  9.  That  the  note  or  obligation  so  executed  by  the  purchaser,  shall  be 
forwarded  to  the  commissioner  of  the  general  land  office,  and  be  shall  have 
the  same  registered  in  a  well  bound  book  kept  for  that  purpose,  setting  forth 
the  name  of  the  purchaser,  the  amount  and  date  of  the  obligation  or  note,  the 
tract  or  tracts  for  which  it  is  given,  and  the  county  in  which  situated  ;  and 
shall  then  endorse  the  same  ^^ Registered ^^^  with  the  date  of  such  registry,  sign 
his  name  thereto,  and  deliver  the  same  to  the  treasurer  of  the  state  who  shall 
carefully  file  the  same  in  his  office. 

§  10.  That  upon  presentation  of  the  certificate  of  the  commissioner  of  the 
general  land  office  provided  for  in  section  seven  of  this  act,  to  the  surveyor  or 
his  deputy,  the  said  surveyor  shall  immediately  proceed  to  survey  the  land 
embraced  in  the  original  application  of  the  purchaser;  he  shall  record  the 
field-notes  of  such  survey  or  surveys  in  his  office  and  forward  the  same,  duly 
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certified,  to  the  commissioner  of  the  general  land  office,  who  shall  file  the  same 
with  the  application  and  treasurer's  receipt  of  said  purchaser.  For  the  sur^ 
veying  and  recording  herein  provided  for,  the  surveyor  shall  be  entitled  to  the 
legal  fees  provided  by  law,  to  be  paid  by  the  purchaser ;  provided^  that  when 
the  field-notes  are  on  file  in  the  general  land  office,  the  applicant  shall  not  be 
required  to  have  the  same  surveyed. 

§  11.  That  the  commissioner  of  the  general  land,  office  shall  procure  a  well 
bound  book  in  which  shall  be  kept  an  account  with  the  purchaser  of  said 
lands,  showing  the  amount  for  which  the  original  obligation  was  given  and  the 
interest  accruing  thereon ;  and  it  shall  be  the  duty  of  the  state  treasurer,  upon 
the  payment  of  the  amount  due  by  any  purchaser  of  these  lands,  to  execute 
his  receipt  for  the  same  in  the  name  of  the  purchaser,  and  deliver  said  receipt 
to  the  commissioner  of  the  general  land  office,  who  shall  credit  the  account  of 
said  purchaser  with  the  amount  so  paid,  and  forward  his  certificate  of  such 
payment  to  the  purchaser. 

§  12.  If,  upon  the  $rst  day  of  March  following  the  maturity  of  any  pay- 
ment, the  interest  on  money  due  has  not  been  paid  to  the  state  treasurer,  and 
his  receipt  filed  with  the  commissioner  of  the  general  land  office,  as  provided 
in  section  eleven  of  this  act,  it  shall  be  the  duty  of  said  commissioner  to  notify 
the  county  or  district  attorney  of  the  county  in  which  such  land  is  situated  of 
such  failure,  giving  the  name  of  the  purchaser  so  failing  to  make  payment, 
with  the  amount  and  date  of  his  note,  and  the  amount  of  principal  and  intei'est 
due  at  the  time  of  such  failure;  and  upon  the  receipt  of  such  notice  it  shall  be 
the  duty  of  the  county  or  district  attorney  to  cause  a  writ  to  be  issued  and 
served  on  the  purchaser,  or,  in  case  of  his  death,  upon  his  heirs  or  legal  rep- 
resentatives, requiring  him  or  them  to  show  cause  why  be  or  they  should  not 
be  ejected  from  such  land;  and  upon  his  or  their  failure  to  show  that  the  an- 
nual installment  of  interest  have  been  paid,  as  above  provided,  a  judgment 
shall  be  rendered  against  him  or  them,  and  a  writ  of  possession  shall  be  issued 
in  favor  of  the  state.  That  a  copy  of  such  judgment,  under  the  signature 
and  seal  of  the  clerk  of  the  court  rendering  the  judgment,  shall  be  forwarded 
to  the  st^te  treasurer,  who  shall  immediately  indoi*se  the  obligation  of  such 
purchaser  ** forfeited^'*  note  the  fact  of  such  endorsement  on  the  copy  of 
judgment  aforesaid,  and  forward  the  same  to  the  commissioner  of  the  general 
land  office.  The  said  commissioner  shall  file  said  ^opy  of  judgment  with  the 
claim  of  such  defaulting  purchaser,  and  shall  note  such  forfeiture  on  the  ac- 
count kept  with  said  purchaser,  and  shall  notify  the  surveyor  of  the  county  in 
which  said  land  is  situated  that  said  land  is  again  for  sale. 

§  13.  That  such  foifeited  tracts  shall  be  sold  in  the  same  manner  as  herein- 
after provided  for  the  original  sale  of  such  lands;  provided, Aotrerer,  that  any 
improvements  on  said  land  shall  be  paid  for  by  the  purchaser,  and  the  value 
of  said  improvements  shall  be  assessed  by  the  board  of  appraisers  hereinbefore 
provided  for,  or  such  other  persons  as  the  governor  may  designate,  when  the 
same  proceedings  may  be  had  as  provided  in  this  act  for  the  original  appraise- 
ment and  purchase. 

§  14.  That  should  any  purchaser  die  before  the  payment  of  any  one  install- 
ment,  and  interest  thereon  falls  due,  his  administrator,  executor  or  heirs  shall 
have  an  extension  of  twelve  months  within  which  to  pay  the  same. 

§  15.  That  in  case  any  purchaser  desires  to  sell  said  land  after  he  has  made 
his  first  payment  on  the  same,  he  may  do  so,  but  in  that  event  his  vendee  shall 
file  in  the  general  land  office  a  properly  authenticated  transfer  from  said  pur- 
chaser, and  said  vendee  shall  be  liable  to  the  obligations  and  penalties  impoaed 
upon  said  original  purchaser;  and  upon  final  and  full  payment  on  any  pur- 
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chase  made  under  tbe  provisions  of  this  act,  the  commissioner  of  the  general 
land  office  shall  issue  a  patent  to  the  purchaser  making  the  same,  or  to  his 
vendee  or  heirs  ;  provided^  no  one  patent  so  issued  shall  include  more  than  one 
section  of  land,  nor  portions  of  any  two  sections. 

§  16.  Said  lands  shall  be  subject  to  taxation  from  the  date  of  the  first  pay- 
ment into  the  treasury  of  the  state. 

§  17.  That  the  proceeds  arising  from  the  sale  of  these  lands  shall  be  paid 
into  the  common  school  funds;  the  principal  to  be  investfed  in  United  States 
or  state  bonds,  and  the  interest  arising  therefrom  shall  be  applied  to  the  use 
of  common  schools. 

§  18.  The  commissioner  of  the  general  land  office  and  the  attorney-general 
shall  prescribe  such  minute  details  as  may  be  necessary  to  carry  out  the  objects 
of  this  act,  and  necessary  instructions  to  surveyoi-s  and  appraisers. 

§  19.  That  all  laws  and  parts  of  laws  in  conflict  herewith  are  hereby  re- 
pealed ;  provided^  nothing  herein  contained  shall  affect  the  rights  or  obliga- 
tions of  purchasers  of  these  lands  under  former  laws.  * 

Chapter  CV. — ^An  Act  to  Amend  the  CAFnoN  and  Sections  One, 
Two,  Three,  Four,  Five,  Six,  Seven  and  Eight  op  an  Act  Entitled  «*An 
Act  to  Provide  for  the  Sale  op  Alternate  Sections  op  Lands  in  Organ- 
ized Counties  as  Surveyed  by  Bailroad  Cobipanies  and  Other  Works  op 
Internal  Ibdprovement  and  Set  Apart  for  the  Benefit  of  the  Common 
School  Fund  ;  to  Provide  for  the  Investment  of  the  Proceeds,  and  to 
Bepeal  all  Laws  in  Conflict  Therewith,"  Approved  July  8,  1879,  and 
TO  Provide  for  the  Sale  of  Such  Lands  in  Unorganized  Counties.  [Act 
April  6,  1881;  17  Leg.  p.  119.] 

(1)  This  act  was  repealed  by  the  Act  of  April  12, 1SS3,  post,  but  the  rights  of  settlers  In 
good  faith  upon  lands  the  appraisement  of  which  had  been  approved  by  the  commissioners^ 
court  and  filed  in  the  general  land  office,  were  saved.    Snyder  v.  Nunn,  66  T.  255. 

Be  it  eoacted  by  tbe  legislature  of  tbe  State  of  Texas^Tbat  tbe  caption  of 
the  above  recited  act  sball  hereafter  read  as  follows:  <<Ad  act  to  provide  for 
the  sale  of  alternate  sections  of  lands  in«organized  and  unorganized  counties 
as  surveyed  by  railroad  companies  and  other  works  of  internal  improvement 
and  set  apart  for  tbe  benefit  of  tbe  common  scbool  fund,  to  provide  for  tbe 
investment  of  tbe  proceeds,  and  to  repeal  all  laws  in  conflict  therewith,"  and 
that  sections  one,  two,  tbree,  four,  five,  six,  seven  and  eigbt  of  cbapter 
twenty-eight  of  tbe  laws  of  tbe  special  session  of  tbe  legislature  of  tbe  State 
of  Texas,  approved  July  8,  1879,  be  amended  so  as  to  read  as  follows : 

§  1.  Tbat  all  the  alternate  sections  of  land  in  tbe  State  of  Texas,  jiereto- 
fore  surveyed  or  which  may  hereafter  be  surveyed  by  any  railroad  company 
or  other  work  of  internal  improvement,  and  set  apart  for  the  benefit  of  com- 
mon schools,  shall  be  brought  into  market  and  disposed  qt  in  tbe  manner 
hereinafter  provided. 

§  2.  Tbe  county  surveyor  of  tbe  county  in  which  said  lands  are  located,  or 
if  tbe  county  be  unorganized  tbe  district  surveyor  in  whose  district  such  land 
is  located,  sball  view  and  appraise  tbe  same  under  oatb,  and  make  return  of 
the  same  to  tbe  county  commissioners'  court  of  tbe  county  in  wbich  bis  office 
is  kept,  wbich  court  sball  examine,  approve  or  disapprove  tbe  same,  and  may 
take  other  evidence  to  ascertain  tbe  true  value  of  the  land,  and  in  case  of  dis- 
approval said  court  sball  fix  a  value  thereto,  and  tbe  valuation  of  said  land  m 
no  case  sball  be  less  than  two  dollars  per  acre  for  surveys  having  fresh  water 
on  them  or  bordering  on  them,  nor  less  than  one  dollar  per  acre  for  other 
scbool  lands.  The  surveyors  acting  as  appraisers  of  land  sball  each  receive 
one  dollar  per  section,  and  in  no  case  to  exceed  one  hundred  dollars  for  the 
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appraisement  of  all  the  lands  in  any  one  county,  to  be  paid  out  of  the  proceeds 
of  the  first  sale  of  the  land  under  the  provisions  of  this  act.  Any  perr^ons 
having  improvements  upon  any  of  such  land  prior  to  the  taking  effect  of  this 
act  shall  have  the  preference  in  the  purchase  thereof  for  the  period  of  hix 
months  next  after  the  value  thereof  is  fixed,  at  the  valuation  exclusive  of  the 
the  value  of  such  improvement ;  provided^that  no  appraisement  of  a  surveyor 
of  any  section  of  land  situated  in  an  unorganized  county  shall  be  i-eofurded 
until  be  shall  have  filed  an  affidavit  stating  that  he  knows  the  locality  of  said 
section,  and  that  he  personally  inspected  the  same,  stating  when  said  inspec- 
tion was  made. 

§  3.  That  as  soon  as  the  appraisement  is  completed  the  county  commis- 
sioners' court  shall  prepare  tabulated  reports  of  their  action,  setting  forth  the 
following,  to  wit :  Number  of  survey,  block,  quantity  in  each  survey,  the 
name  of  company  or  individual  to  whom  the  certificate  was  granted,  price  p^r 
acre  of  each  section,  on  quarter  thereof,  if  difference  exists,  value  of  inipi-ove- 
ments,  remarks  giving  genenil  description  of  soil,  water  and  timber.  One 
copy  of  the  above  repoit  shall  be  filed  in  the  office  of  the  county  or  district 
surveyor,  and  shall  constitute  an  archive  of  his  office ;  one  copy  shall  be  for- 
warded to  the  commissioner  of  the  general  land  office,  and  one  copy  to  the 
treasurer  of  the  state. 

§  4.  That  upon  the  receipt  of  the  above  report  by  the  commissioner  of  the 
general  land  office,  he  shall  examine  the  same,  and  if  made  in  conformity  with 
this  act,  and  if  in  bis  opinion  the  lands  therein  are  properly  valued  he  shall  ap- 
prove the  same,  and  shall  notify  the  county  or  district  surveyor  of  the  fact, 
arid  until  he  receives  such  notice  the  surveyor  shall  not  entertain  any  proposi- 
tion for  the  purchase  of  the  said  land ;  provided^  that  if  the  commissioner  of  the 
general  land  office  believes  or  has  reason  to  believe  that  the  land  13  valued  too 
low,  or  that  the  proper  description  has  not  been  given  of  the  soil,  timber  or 
water,  or  that  the  land  has  increased  in  value  since  appraisement,  he  may,  and 
it  shall  be  his  duty  to  require  a  supplemental  report  containing  additional  in- 
formation, or  he  may  send  some  one  from  his  office ;  or,  if  none  of  his  em- 
ployes can  be  spared  or  are  not  qualified  for  the  service,  be  may  appoint  some 
suitable  person  to  visit  such  county  concerning  which  the  report  is  unsatisfac- 
tory, who  shall  make  a  report  such  as  is  required  by  the  county  commissioners' 
court,  for  which  he,  the  person  sent,  if  not  a  regular  employ^,  shall  be  paid  a 
salary  for  the  time  employed  not  greater  than  that  of  the  chief  clerk  of  the 
land  office.  From  the  information  acquired  from  every  source,  the  said  com- 
missioner of  the  general  land  office  shall  correct  the  report  ti*ansmitted  by  the 
county  commissioners'  court,  and  forward  a  copy  of  such  corrected  tabulated 
report  to  the  county  or  district  surveyor  of  the  proper  county,  to  be  by  hira 
kept  as  an  archive  of  his  office,  and  forward  a  duplicate  copy  to  the  treasui-er 
of  the  state  and  retain  a  copy  in  the  general  land  office  as  an  archive. 

(1)  An  appHcation  to  purchase  land,  made  prior  to  the  approval  under  this  section,  vested 
no  right  in  the  applicant.    Snyder  v.  Nunn,  66  T.  255. 

§  5.  That  so  soon  as  the  surveyor  shall  receive  the  notice  provided  for  in 

section  four  of  this  act,  ho  shall  be  authorized  to  receive  applications  for  the 

purchase  of  said  land  in  any  quantity  not  less  than  one  hundred  and  sixty 

acres,  except  fractions  of  less  than  one  hundred  and  sixty  acres  that  may  now 

exist  ill  said  counties ;  provided^  that  no  person  or  corporation  shall  be  allowed 

to  purchase  more  than  one  section  of  six  hundred  and  forty  acres  of  said  land 

when  the  same  is  classed  as  amble  land  suitable  for  farming  purposes ;   l>i\t 

'when  the  same  is  classed  as  land  suitable  only  for  grazing  purposes  it  shall  be 

sold  in  quantities  to  suit  the  purchaser,  but  no  person  shall  be  permitted  to 
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purchase  less  than  one  hundred  and  sixty  acres,  nor  more  than  three  sections 

of  six  hundred  and  forty  acres  within  five  miles ^>f  the  geographical  centre  of 

any  county  or  upon  any  water  front,  nor  more  than  seven  sections  at  any  other 

place. 

§  6.  That  any  person  desiring  to  purchase  any  of  the  above  iands  shall 

make  application  iu'writing  to  the  county  or  district  surveyor,  designating  the 

number  of  the  suiTey,  block,  name  of  company  or  individual  to  whom  was 

issued  the  certificate  by  virtue  of  which  such  survey  was  made ;  the  quantity 

he  or  she  wishes  to  purchase,  and  if  less  than  a  whole  section,  the  particular 

part  of  such  section ;  provided^  that  no  fraction  of  any  section  of  less  than 

one  hundred  and  sixty  acres  shall  be  left  by  any  such  selection,  and  that  no 

fractional  section  of  less  than  three  hundred  and  twenty  acres  shall  be  divided. 

The  surveyor  shall  be  entitled  to  a  fee  of  one  dollar  for  each  application  to  be 

paid  by  the  applicant,  and  be  shall,  upon  payment  of  said  fee,  record  said 

application  in  a  well-bound  book  to  be  kept  by  him  for  that  purpose ;  he  shall 

endorse  such  application  '^recorded,"  giving  the  date,  page  and  volume  of  the 

vecord,  and  sign  bis  name  thereto,  and  deliver  said  application  to  the  proposed 

purchaser. 

(1)  A  flotitious  application  to  purchase  sclioolland  secures  nosuQh  preference  in  purchase 
as  will  prevent  another  from  securing  the  land  hy  a  proper  application  followed  by  a  com- 
pliance with  the  law.    Martin  v.  Brown,  62  V.  407. 

§  7.  That  the  purchaser  shall  immediately  forward  to  the  state  treasurer  the 
above  application,  together  with  one-twentieth  of  the  appraised  value  of  the 
land  thereon  designated,  and  if  the  land  is  chiefiy  valuable  for  timber  he  shall 
forward  the  whole  of  the  appraised  value.  The  treasurer  shall  enter  a  credit 
on  his  books  in  the  name  of  the  purchaser  for  the  amount  so  received,  giving 
such  description  of  the  land  as  will  identify  the  same  ;  he  shall  then  issue  his 
receipt  for  said  amount  and  forward  it  with  the  above  named  application  to 
the  commissioner  of  the  general  land  office,  who  shall  file  said  application  and 
receipt  in  his  office  and  issue  his  certificate  in  lieu  thereof,  setting  forth  the 
amount  paid  to  the  treasurer  and  the  quantity  and  valuation  of  the  land  applied 
for,  which  certificate  shall  authorize  the  county  or  district  surveyor  to  survey 
the  laud  embraced  in  the  original  application  and  enter  the  same  on  his  books 
as  sold,  and  shall  not  entertain  another  application  to  purchase  said  land  until 
notified  of  the  forfeiture  as  hereinafter  specified ;  provided^  should  the  appli- 
cant fail  to  make  his  first  payment  of  one-twentieth,  or  the  whole  as  the  case 
may  be,  of  the  appraised  value  of  the  land  embraced  in  his  application  to  the 
treasurer  and  present  the  certificate  of  the  commissioner  of  the  general  land 
office  to  the  surveyor  or  his  deputy  within  ninety  days  from  the  date  of  the 
record  of  his  application,  then  and  in  that  case  the  said  land  shall  be  again  for 
sale  and  the  surveyor  shall  be  authorized  to  receive  applications  for  the  same ; 
providedy  that  no  person  shall  renew  his  file  nor  file  on  the  same  land  more 
than  once  in  twelve  months,  nor  shall  any  person  refile  or  renew  his  file  in  the 
name  of  any  other  person.  All  applications  for  the  purchase  of  said  lands 
shall  be  made  in  the  real  name  of  the  person  intending  to  be  the  actual  pur- 
chaser thereof. 

(1)  No  presumption  of  a  proper  appraisement,  which  is  essential  to  vest  a  right  in  an  ap- 
plicant, arises  from  the  acceptance  hy  the  treasurer  of  the  ohligation  and  payments  hy  the 
applicant.    Snyder  v.  Nonn,  66  T.  255. 

§  8.     That  so  soon  as  the  application  above  named  hasbe^n  received  by  the 

surveyor,  the  applicant  shall  execute  bis  obligation  or  promissory  note  for  the 

balance  of  the  appraised  value  of  the  land  he  desires  to  purchase,  agreeing  and 

stipulating  to  pay  to  the  governor  of  the  State  of  Texas  and  his  successors  in 

office,  on  the  first  day  of  January  of  each  year,  one-tyentieth  of  the  amount 
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of  his  obligation  or  promissory  note,  with  eight  per  cent,  interest  on  such  amount 
of  the  principal  as  may  be  due  at  the  date  of  each  payment,  giving  in  said 
obligation  such  description  of  the  land  purchased  as  is  contained  in  his  appli- 
cation ;  provided,  that  the  purchaser  may  have  the  privilege  of  paying  the  en- 
tire amount  of  the  appraised  value  of  said  land  at  the  date  of  purchase,  or 
such  amount  of  principal  and  interest  as  may  be  due  at  any  time  subsequent 
to  the  execution  of  his  obligation  or  promissory  note;  provided^  that  any  pay- 
ment of  principal  may  be  deferred  for  one  or  more  years,  except  the  fii-st  one- 
twentieth,  but  all  payments  of  both  principal  and  interest  must  be  paid  inside 
of  twenty  years,  and  all  interest  must  be  paid  annually  on  or  before  the  first 
day  of  March  of  each  year.  When  any  land  sold  under  the  provisions  of  this 
act  shall  be  timbered  land,  no  person  shall  have  the  right  to  cut  and  remove 
any  of  the  timber  therefrom  until  the  purchase  money  has  been  paid  in  full. 

(1)  A  compliance  by  the  purchaser  with  aU  the  requirements  of  the  statute,  necessary  to  be 
observed  in  the  purchase  of  school  lands,  down  to  and  including  the  payment  of  the  firsc  in- 
stallment of  the  purchase  money,  fi;aYe  him  an  inchoate  right  to  the  lands  described  in  the 
petition,  which  he  could  perfect  by  a  compliance  with  the  requirements  of  the  statute  as 
to  acts  subsequently  to  be  performed;  and,  so  long  as  he  was  not  in  default  in  any  in  these 
particulars,  the  lands  could  not  be  granted  to  another.    Canales  v.  Perez,  65  T.  292. 

(2)  The  fact  that  the  proper  officers  recognized  as  due  to  the  state  the  payments  made  by 
Cm  &nd  received  and  receipted  for  them,  and  registered  the  obligations  under  which  these 
payments  were  made,  shows  that  the  officers  recognized  the  purchase  by  C.  as  yalid,  and  tbe 
obligations  as  duly  executed ;  and,  unless  P.,  who  claims  to  have  boueht  subseqaently  to  C, 
can  show  some  fact  which  avoided  the  latter's  purchase,  notwithstanding  his  apparent  com- 
pliance with  the  law,  the  title  of  C.  is  good.    Canales  t.  Perez,  65  T.  292. 

(3)  Since  the  statute  provides  that  a  failure,  for  a  stated  time,  to  pay  the  first  inetallment 
shall  immediately  worlc  a  forfeiture  of  the  land,  and  does  not  provide  that  a  failure  to  for- 
ward, within  a  named  period  of  time,  the  notes  for  the  balance  of  the  purchase  money  shall 
be  visited  with  the  same  penalty,  it  was  evidently  not  intended  that,  unless  the  notes  be  ex- 
ecuted and  forwarded  so  soon  as  the  application  is  filed  with  the  surveyor,  the  land  should  be 
immediately  forfeited.    Canales  v.  Perez,  65  T.  292. 

Chapter  XXVII. — An  Act  to  Amend  Section  Eight  op  An  Act  to  Amend 
THE  Caption  and  Sections  One,  Two,  Three,  Four,  Five,  Six,  Seven  and 
Eight  of  an  Act  Entitled  «*An  Act  to  Provide  for  the  Sale  of  Alter- 
nate Sections  of  Lands  in  Organized  Counties,  as  Surveyed  by  Railroad 
Companies  and  Other  Works  of  Internal  Improvements,  and  Set  Apart 
FOR  the  Benefit  of  the  Common  School  Fund  ;  To  Provide  for  the  In- 
vestment OF  THE  Proceeds,  and  to  Bepeal  All  Laws  in  Conflict  There- 
with," Approved  July  8,  1879,  and  to  Provide  for  the  Sale  of  Sues 
Land  in  Unorganized  Counties.  [Act  May  6,  1882;  17  Leg.  S.  S. 
p.  36.] 

Be  it  enacted  by  the  legislature  of  the  State  of  Texas,  that  section  8  of  the 
above  entitled  act,  approved  April  6,  1881,  be  so  amended  as  hereafter  to  read 
as  follows: 

§  8.  That  so  soon  as  the  application  above  named  has  been  received  by  the 
surveyor,  the  applicant  shall  execute  his  obligation  or  promissory  note  for  the 
balance  of  the  appraised  value  of  the  land  he  desires  to  purchase,  agreeing  and 
stipulating  to  pay  to  the  governor  of  the  State  of  Texas,  and  his  successors  in 
oflSce,  on  the  first  day  of  January  of  eace  year,  one-twentieth  of  the  amount 
of  his  obligation  or  promissory  note,  with  eight  per  cent,  interest  on  the  fall 
amount  of  the  principal  unpaid  at  tbe  date  of  each  payment  of  interest,  giving 
in  said  obligation  such  description  of  the  land  purchased  as  is  contained  in  his 
application ;  provided,  that  the  purchaser  may  have  the  privilege  of  paying 
the  entire  amount  of  the  appraised  value  of  said  land  at  the  date  of  purchase, 
or  such  amount  of  principal  and  interest  as  may  be  due  at  any  time  subsequent 
to  the  execution  of  his  obligation  or  promissory  note ;  and  provided  further, 
that  any  payment  of  pripcipal  may  bo  defeiTed  for  one  or  more  years  except 
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the  first  one-twentieth ;  but  all  payments  of  both  principal  and  interest  must 
be  paid  inside  of  twenty  years,  and  all  interest  must  be  paid  annually  on  or 
before  the  first  day  of  March  of 'each  day  [year].  When  any  land  sold  under 
the  provisions  of  this  act  shall  he  timbered  land,  no  person  shall  have  the  right 
to  cut  and  remove  any  of  the  timber  therefrom  until  the  purchase  money  has 
been  paid  in  full;  and  no  pine  timbered  land  shall  be  sold  for  less  than  five 
dollars  per  acre ;  and  so  much  of  any  laws  now  in  force  as  authorize  the  sale 
of  pine  timbered  lands  for  less  than  five  dollars  per  acre,  is  hereby  repealed. 

i 

An  Act  to  Withdraw  from  Sale,  all  the  School,  UNrvERsrir  and 
Asylum  Lands,  Heretofore  by  Any  Law  of  this  State  Authorized  to  be 
Sold.     [Act  Feb.  3,  1883;  18  Leg.  p.  3.] 

§  1.  Beit  enacted  by  the  legislature  of  the  state  of  Texab:  That  all  the 
school,  university  and  asylum  lands  heretofore  authorized  by  any  law  of  this 
state  to  be  sold,  are  hereby  withdrawn  from  sale  from  the  passage  of  this  act 
until  after  the  expiration  of  ninety  days  from  the  adjournment  of  the  legis- 
lature. 

§  2.  All  laws  and  parts  of  laws  in  conflict  with  this  act  are  hereby  suspended 
until  ninety  days  after  the  adjournment  of  this  legislature. 

An  Act  to  Provide  for  the  Classification,  Sale  and  Lease  of  the  Lands 
Heretofore  or  Hereafter  Surveyed  and  Set  Apart  for  the  Benefit  of 
the  Common  School,  UNivERsrir,  the  Lunatic,  Blind,  Deaf  and  Dumb 
AND  Orphan  Asylum  Funds.    [Act  April  12;  July  13,  1883;  18  Leg.  p.  85.] 

§  1.  Be  it  enacted  by  the  legislature  of  the  State  of  Texas:  That  all  lands 
heretofore  or  hereafter  surveyed  and  set  apart  for  the  benefit  of  the  common 
school,  university,  the  lunatic,  blind,  deaf  and  dumb  and  orphan  asylum  funds 
may  be  sold  and  leased  as  hereinafter  provided. 

§  2.  There  shall  be  and  is  hereby  created  a  state  land  board  which  shall  be 
composed  of  the  governer,  attorney-general,  comptroller,  treasurer  and  com- 
missioner of  the  general  land  office,  who  shall  exercise  the  powers  and  per- 
form the  duties  hereinafter  prescribed. 

§  3.  The  said  state  land  board  shall,  under  such  regulations  as  they  may  pre- 
scribe, cause  the  said  land  to  be  classified  into  agricultural,  pasture  and  timber 
lands  and  ascei*tain  which  tracts  have  permanent  water  on  them,  or  bordering  on 
them  and  cause  a  tabulated  statement  of  the  land  in  each  county  to  be  made, 
showing  the  number  of  the  survey,  block,  quantity  in  each  survey,  name  of 
company  or  individual  to  whom  the  certificate  was  granted,  the  value  of  the 
improvements  and  the  owner  and  such  other  descriptions  and  information  as 
may  be  deemed  necessary,  and  a  permanent  record  thereof  shall  be  made  and 
preserved  in  the  general  land  office,  and  a  copy  of  such  record  relating  to  a 
county  shall  be  forwarded  to  the  surveyor  of  such  county  or  land  district  in 
which  the  land  is  situated  rbut  nothing  herein  shall  be  construed  to  require 
any  further  classification  of  such  of  said  lands  as  have  already  been  classified, 
unless  the  state  land  board  shall  believe  that  the  same  is  necessary  to  ascertain 
the  true  value  or  class  of  such  land. 

§  4.  Said  land  shall,  in  no  case  be  sold  for  less  than  two  dollars  per  acre 
for  surveys  of  land  without  water  on  them  or  bordering  on  them,  nor  for  less 
than  three  dollars  per  acre  for  land  with  permanent  water  on  them  or  border- 
ing on  them,  nor  less  than  five  dollars  per  acre  for  land  having  timber  thereon 
suitable  for  lumber,  nor  for  less  than  two  dollars  per  acre  for  land  having 
timber  thereon  not  suitable  for  lumber  and  classed  as  timbered  lands. 
(44— Tex.  Stat.,  Vol.  II.;  6S9 
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§  5.  Any  actual  settler  upon  any  land  included  in  this  act  who  is  now  and 
was  aa  actual  settler  iu  good  faith  on  the  first  day  of  January,  A.  d.  1883, 
shall  have  the  right,  for  a  peiiod  of  six  months  from  the  time  the  land  shall 
be  placed  upon  the  market  for  sale,  to  purchase  not  less  than  one  hundred  and 
sixty  acres  nor  more  than  six  hundred  and  forty  acres  of  the  land  so  settled 
upon,  at  the  minimum  price  fixed  by  this  act,  and  on  the  terms  and  rate  of 
interest  fixed  by  this  act;  provided^  however,  that  any  actual  settler  in  good 
faith  upon  any  lands  in  any  county  which  have  been  appraised  by  the  proper 
survjyor,  and  such  apprai^^ement  has  been  approved  by  the  commissioners' 
court  of  the  proper  county,  in  accordance  with  the  provisions  of  sections  two 
and  three  of  the  act  approved  April  6,  A.  D.  1881,  concerning  the  sale  of  al- 
ternate sections  of  school  lands  in  orgjinized  and  unorganized  counties  of  this 
state,  and  such  ^praisement  has  been  filed  in  the  general  land  office,  but  which 
lands  have  or  have  not  been  placed  upon  the  market  under  such  appi*ai8ement, 
shall  be  permitted  to  purchase  not  less  than  one  hundred  and  sixty  acres  (un- 
less there  is  a  fraction  of  less  than  one  hundred  and  sixty  acres  now  existing) 
nor  more  than  six  hundred  and  forty  acres  of  the  land  upon  which  they  have 
settled  (to  include  their  improvements),  at  the  pi*ice  per  acre  fixed  by  such 
appraisement;  but  shall  be  required  to  pay  the  rate  of  eight  per  cent,  interest, 
as  fixed  by  said  act  of  April  6,  a.  d.  1881,  and  shall  be  permitted  to  pay  all 
or  any  ])art  of  the  purchase  money  thereof  at  any  time.  Such  purchaser  shall 
in  all  other  respects,  conform  to  the  prnvisions of  this  act;  provided^  however, 
that  any  such  person  desiring  to  purchase  any  of  said  lands  so  appraised,  shall 
within  six  months  from  the  time  this  act  takes  effect,  file  in  the  general  land 
office  his  application  to  purchase  said  land  describing  it,  and  on  payment  of 
one-thirtieth  of  the  purchase  money  and  one  year's  intei*est,  and  forwarding 
his  affidavit  stating  that  be  is  and  was,  on  the  first  day  of  January,  a.  d. 
1883,  an  actual  settler  in  good  faith  upon  said  land,  and  that  he  settled  on  it 
with  a  view  to  purchase  it,  together  with  the  affidavit  of  at  least  two  credible 
citizens  of  his  county  showing  that  such  applicant  is  and  was  a  settler 
in  good  faith  upon  said  land ;  pi'ovtdedf  however,  that  such  land  having  timber 
thereon  suitable  for  lumber  or  shingles,  and  chiefly  valuable  on  that  account, 
shall  be  sold  for  cash  only,  and  may  be  purchased  in  quantities  of  not  less 
than  eighty  acres  nor  more  than  three  hundred  acres  ;  aiid  provided  further^ 
that  other  timbered  lands  may  be  purchased  at  two  dollars  per  acre;  and  pro* 
vided  further^  that  no  preference  in  the  right  of  purchase  given  by  this  or  any 
other  section  of  this  bill  shall  extend  to  or  include  any  minerals,  but  the  same 
shall  remain  the  property  of  respective  funds  to  which  such  lands  belong. 

(1)  The  provisions  of  the  Act  of  AprU  12. 1883,  reviewed  and  the  conclusions  announced: 
(I)  The  actual  settlement  was  the  condition  on  which  the  law  authorized  the  Bale  of  ai^icul- 
tural  land.  (2)  That  there  was  no  requirement  that  the  actual  settler  should  continue  to 
occupy  the  land  for  any  period  of  time  beyond  the  time  necessary  to  malie  him  an  actual  set- 
tler in  good  faith.  (3)  That  the  act  did  not  require  the  vendee  of  the  purchaser  to  enter  and 
hold  possession  after  purchase,  although  in  express  terms  it  gave  to  the  purchaser  the  right 
to  sell  the  land  at  any  time  after  he  had  made  the  first  payment.  (4)  The  provision  in  the 
act  that  purchasers  may  pay  the  entire  price  upon  proof  of  actual  occupancy,  use  and  im- 
pi'ovements  for  three  consecutive  years,  shows  a  purpose  to  enable  such  occupants  to  perfect 
their  titles  sooner  than  they  othei*wise  could,  but  does  not  make  such  continuous  occupancy 
essential  to  the  procurement  of  title.  (5)  In  the  absence  of  law  requiring  such  occupancy, 
the  courts  cannot  hold  it  essential,  and  as  resulting  from  the  fact  that  the  statute  declares  tb&t 
H£!^ricultural  land  shall  be  sold  only  to  actual  settlers,  and  requires  an  affidavit  from  the  pur- 
chaser **that  he  intends  that  the  land  shall  be  actually  settled  within  six  months.^'  (6)  The 
failure  to  file  a  transfer  as  provided  by  the  12th  section  of  the  Act  of  April  11, 1883,  could  not 
operate  as  a  forfeiture  of  all  right  under  the  purchase,  and  the  provision  requiring  it  is  direc- 
tory. (7)  The  above  conclusions  announced  in  a  case  wherein  it  was  shown  that  the  settler 
entered  on  the  land  in  1874  and  occupied  it,  claiming  the  right  to  so  occupy  untU  IS^,  when 
he  sold  it.    Taylor  v.  Burke,  66  T.  644. 

(2)  It  was  necessary  that  the  land  should  have  been  appraised,  that  the  appUcation  for 
purchase  should  have  been  filed  within  the  prescribed  time,  accompanied  by  the  affidavits 
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necessary  as  ptooi  of  good  faith,  and  that  the  regalations  as  to  payment  of  purchase  money 
should  have  been  comiAed  with  before  the  applicant  could  make  the  purchase  under  the  Act 
of  1881.  Being  a  settler  under  the  Act  of  1881  it  was,  in  addition,  necessary  for  such  settle- 
ment to  have  existed  on  January  1, 18S3,  and  at  the  time  of  the  making  of  the  application 
under  the  Act  of  1883.    Snyder  v.  Nunn,  66  T.  255. 

§  6.  The  lands,  when  placed  upon  the  market »  shall  be  sold  in  the  county 
or  land  district  in  which  it  is  situated,  by  such  authority  and  under  such  sys- 
tem of  competition  as  may  be  prescribed  by  said  land  board ;  provided^  that 
no  person,  either  in  persou  or  by  an  agent,  shall  purchase  from  the  state  more 
than  one  section  of  land  classed  as  agricultural  land,  or  as  watered  laud,  and 
seven  sections  of  unwatered  pasture  land ;  provided^  the  board  may,  in  their 
-discretion,  require  the  purchaser  of  any  particular  section  of  watered  pasture 
land  to  take  with  the  same  such  a  number  of  dry  sections  as  they  may  desig- 
nate, not  to  exceed  seven  sections;  and  every  attempt  to  evade  the  limitation 
of  this  act  as  to  the  amount  or  class  of  land  one  may  purchase,  by  any  device 
>vhatever,  shall  be  deemed  fraudulent,  and  the  fraud  may  be  shown  and  the 
purchase  cancelled  by  the  state  within  one  year  from  the  date  of  sale;  pro- 
wdedf  that  the  agricultural  lands  shall  be  sold  only  to  actual  settlera;  and 
provided  farther^  that  no  pei*son  shall  be  permitted  to  purchase  more  than 
three  sections  of  six  hundred  and  forty  acres  within  five  miles  of  the 
geographical  centre  of  any  county.  No'  corporation  shall  be  permitted  to 
acquire  title  to  more  than  one  section  of  land  in  any  one  county. 

(1)  It  is  a  matter  of  no  importance  that  an  application  to  purchase  school  land  was  made 
l>y  a  minor  through  an  adult  acting  for  him,  or  by  a  married  woman,  or  that  the  monev  paid, 
or  to  l)e  paid,  was  advanced,  or  to  be  furnished  by  some  other  person;  these  are  questions  in 
which  the  state  has  no  interest.  If  the  purchase  was  intend^  to  be  for  the  benefit  of  the 
minor  or  married  person,  the  purchase  was  valid.  If  the  purchase  was  to  evade  the  law,  with 
Intent  at  the  time  of  purchase  that  some  other  person  instead  of  the  one  in  whose  name  the 
land  was  bought  should  be  the  real  owner,  then  the  purchase  was  voidable.  State  of  Texas 
T.  Snyder,  66  T.  689. 

(2)  Under  the  Act  of  April  12, 1883,  when  one  had  acquired  seven  sections  of  school  lands 
not  within  five  miles  of  the  geographical  center  of  a  county,  he  could  not  acquire  in  the  name 
of  another,  by  purchase  from  the  state,  a  greater  quantity  under  another  application  which 
-was  made  really  for  his  own  benefit.  To  ^uard  asainst  an  evasion  of  the  law  in  this  respect, 
it  was  provided  that  ^^all  applications  for  the  purchase  of  land  should  be  made  in  the  name  of 
the  person  intended  to  be  the  actual  purchaser  thereof.^*    State  of  Texas  v.  Snyder,  66  T.  689. 

(3)  In  the  Act  of  1883  it  was  intended  by  the  phrase,  "the  fraud  may  be  shown  and  the 
«ale8  cancelled,''  to  authorize  a  suit  in  a  court  of  competent  jurisdiction  to  cancel  the  sales  on 
the  ground  of  fraud.  The  limitation  of  one  year  must  be  construed  as  a  limitation  upon  the 
commencement  of  suits,  and  not  as  prescribing  a  period  within  which  the  suits  must  be  ended. 
State  V.  Stone  Cattle  Co.,  66  T.  363. 

(4)  The  provision  that  suit  shall  be  brought  ^<within  one  year  from  the  date  of  sale,"  means 
no  more  and  no  less  than  if  the  provision  were  for  suit  within  one  year  from  the  date  of  the 
accrual  of  the  cause  of  action.    State  v.  Stone  Cattle  Co.,  66  T.  363. 

(6)  The  fact  that  defendant  entered  upon  possession  immediately  after  the  purchase,  was 
not  notice  of  the  fraud,  but  a  circumstance  to  be  considered  in  determining  whether  proper 
diligence  was  used  to  discover  the  fraud  within  a  year  after  it  was  perpetrated.  State  v. 
Stone  Cattle  Co.,  66  T.  363. 

(6)  The  venue  for  suits  of  this  character  is  regulated  by  Art.  1198,  R.  S.  Chapter  104,  of  the 
T^aws  of  1883,  has  reference  only  to  suits  for  land  fraudulently  purchased  under  the  Acts  of 
1879  and  1881.    State  of  Texas  v.  Stone  Cattle  Co.,  66  T.  363- 

§  7.  Until  otherwise  prescribed  by  the  board,  the  land  shall  be  placed  upon 

the  market  in  the  following  manner;  when  the  tabulated  statement  shall  have 

been  forwarded  to  the  surveyor  of  the  county  or  land  district  and  the  board 

shall  have  designated  some  one  to  represent  the  state  in  the  disposition  of  the 

land  in  such  county  or  land  district  and  notice  of  such  facts  shall  under  dk-ec- 

tion  of  the  board,  have  been  published  in  not  more  than  three  newspapers  of 

the  state,  and  shall  have  been  published  under  the  direction  of  the  person 

authorized  to  sell,  for  thirty  days  in  the  section  where  the  land  is  situated,  the 

lands  of  such  county  or  land  district  shall  be  considered  upon  the  market  for 

sale,  and  the  person  designated  to  represent  the  state  shall  receive  bids  for  the 

same. 
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§  8.  The  person  desiring  to  purchase  any  of  said  lands  shall  file  his  applica- 
tion with  the  person  authorized  to  sell,  designating  the  particular  section,  or 
tract  less  than  a  section,  which  he  desires  to  purchase  and  accompany  it  with 
a  sufficient  sum  of  money  to  pay  for  advertising  the  bid  in  such  manner  as 
may  be  prescribed  by  the  board,  and  on  the  first  Tuesday  of  the  month  desig- 
nated in  the  advertisement,  and  after  at  least  twenty  days'  notice,  the  person 
having  authority  shall  sell  the  same  to  the  highest  and  best  bidder,  at  the 
court  house  of  the  county  in  which  it  is  situated  if  in  an  organized  county  or 
if  an  unorganized  county  at  the  court  house  door  of  the  county  to  which  it 
is  attached  for  surveying  purposes.  The  application  shall  be  considei-ed  the 
first  bid  unless  raised  before  offered  at  public  outcry,,  and  any  one  desiring  to 
raise  the  bid  may  do  so  by  notifying  the  seller  in  writing  at  any  time  before 
it  is  put  up  at  public  outcry  or  omlly  at  the  public  auction.  No  bid  shall  be 
received  at  a  less  sum  than  the  minimum  price  fixed  by  law,  nor  shall  any 
fraction  of  less  than  one  hundred  and  sixty  acres  be  left  by  such  sale,  nor 
shall  any  fraction  of  less  than  three  hundred  and  twenty  acres  be  divided; 
por  shall  such  section  be  divided  into  other  than  half  a  quarter  section. 
Should  the  person  advancing  the  sum  of  money  for  advertising  the  bid  as 
above  provided,  not  become  the  purchaser  of  the  land  bid  for,  said  money 
shall  be  returned  to  him  and  collected  from  the  purchaser;  provided  that  no 
sale  of  agricultural  land  shall  be  perfected  until  the  proposed  purchaser  files 
an  affidavit  that  he  intends  that  the  land  shall  be  actually  settled  within  six 
months;  and  in  case  of  failure  to  settle  the  same  within  that  time,  the  pro- 
posed purchaser  shall  forfeit  the  money  already  paid  on  the  land. 

(1)  Under  the  Act  of  April  12, 1883,  an  appHcation  to  purchase  school  land  may  be  shown 
by  an  entry  in  a  book  kept  by  the  surveyor,  in  which  to  enter  such  applications,  when  the 
particular  entry  was  made  under  instructions  from  the  surveyor,  and  by  his  request  and 
authority,  though  not  made  by  a  regularly  authorized  deputy.  But  no  question  was  made  as 
to  the  surveyor  oeing  the  proper  person  through  whom  an  application  could  be  made.  Tay- 
lor V.  Burke,  66  T.  643. 

§  9.  The  purchaser  shall  at  once  pay  to  the  person  celling  for  the  state,  or 
to  the  state  treasurer,  as  the  board  may  determine,  and  within  such  time  as  it 
may  fix  one-thirtieth  of  the  amount  bid,  and  execute  his  obligation  for  the 
remainder  of  the  purchase  money,  payable  to  the  State  of  Texas,  and  binding 
the  purchaser  to  pay  one-thirtieth  of  the  whole  price  on  the  first  day  of  each 
succeeding  year  until  the  whole  is  paid,  and  interest  at  the  rate  of  five  per 
cent,  per  annum  on  the  whole  unpaid  purchase  money  from  date,  payable 
annually  on  or  before  the  first  of  March  of  each  year;  tnni^ provided ^  that 
after  the  expiration  of  seven  years,  the  purchaser  shall  have  the  option  to  pay 
the  unpaid  principal,  and  providing  that  a  failure  to  pay  the  annual  install- 
ments of  principal  shall  not  work  a  forfeiture  until  the  whole  sum  is  due; 
provided^  that  upon  proof  of  actual  occupancy,  use  and  improvements  for 
three  consecutive  years,  the  purchaser  shall  be  permitted  to  pay  all  of  the 
purchase  money  remaining  unpaid;  provided  further^  that  any  person  acting 
as  agent  or  attorney  for  another  in  the  purchase  of  any  of  said  lands  shall  file 
with  the  person  authorized  to  sell  a  legally  executed  power  of  attorney  fi'om 
his  principal,  or  other  instrument  of  writing  from  a  court  of  competent 
authority  to  invest  him  with  powers  to  consummate  a  contract. 

§  10.  If  upon  t'-e  first  day  of  March  of  any  year  the  interest  due  remains 
unpaid  the  custodian  of  the  obligation  of  the  purchaser  shall  endorse  on  it 
**lands  forfeited,"  and  the  accoufat  kept  with  the  purchaser  shall  show  such 
failure  to  pay  and  such  forfeiture;  the  failure  to  pay  the  interest  shall  ipso 
facto  work  a  forfeiture  and  the  entry  on  the  account  shall  be  evidence  of  the 
fact,  and  there  shall  be  no  necessity  for  judicial  ascertainment  of  the  facts  of 
the  forfeiture;  and  no  defaulting  purchaser  or  those  claiming  under  him, shall 
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evade  or  avoid  the  effect  of  such  forfeiture  at  once  by  reason  of  any  statute 
or  law,  which  for  coverture  infancy  or  the  like  would  otherwise  give  them 
additional  time  for  payments  or  action,  except  as  follows:  Should  any  pur- 
<;haser  die,  the  representative  or  heirs  of  the  deceased  shall  have  one  year 
within  which  to  pay  the  interest  due  on  the  first  of  March  next  after  such 
death. 

§  11.  The  person  authorized  to  make  sales  shall  receive  such  obligations  for 
the  state  and  account  for  the  money  and  notes  received  by  him  at  such  times 
and  in  such,  manner  as  may  be  prescribed  by  the  board. 

§  12.  That  in  case  any  purchaser  desires  to  sell  the  land  purchased  by  him, 
he  may  do  so  after  his  first  payment  and  in  case  of  such  sale,  his  vendee  shall 
£le  in  the  office  of  the  custodian  of  the  original  obligation  of  his  vendor,  a 
properly  authenticated  transfer  signed  by  said  vendor  and  vendee,  duly  ac- 
knowledged and  recorded,  in  the  proper  county,  and  said  vendee  shall  thereby 
assume  the  obligation  and  be  liable  to  the  penalties  imposed  upon  the  original 
purchaser,  and  said  original  purchaser  shall  thereby  be  relieved  from  any  fur- 
ther liability  upon  his  obligation. 

§  13.  Upon  payment  of  all  the  purchase  money  and  interest  upon  notes  given 
for  the  land  under  this  act  the  commissioner  of  the  general  laud  office  shall 
issue  a  patent  to  the  purchaser,  or  his  assigns,  or  heirs,  upon  payment  of  the 
fees  prescribed  by  law ;  provided^  that  no  patent  so  issued  shall  include  more 
than  six  hundred  and  forty  acres,  nor  shall  it  contain  portions  of  any  other 
sections;  provided  further ^  that  no  patent  shall  issue  to  agricultural  lands 
until  proof  of  actual  settlement  shall  be  made  in  such  manner  as  may  be  pre- 
scribed by  the  board. 

§  14.  The  minerals  on  all  lands  sold  or  leased  under  this  act  are  reserved  by 
the  state  for  the  use  of  the  fund  to  which  the  land  now  belongs. 

§  15.  The  said  land  board  shall  cause  the  timber  on  the  school  land  suitable 
for  lumber  or  shingles  to  be  sold  at  not  less  than  five  dollars  per  acre,  cash,  no 
less  than  six  hundred  and  forty  acres  shall  be  included  in  one  sale.  The  pur- 
chaser shall  be  required  to  remove  the  timber  sold  within  a  specified  time,  not 
exceeding  four  years.  The  board  shall  appoint  such  agents  and  make  such 
regulations  relating  to  the  sale  of  said  timber  as  may  be  necessary,  in  their 
judgment,  to  effect  the  object  herein  sought.  Land  which  has  on  it  timber 
suitable  for  lumber  and  shingles  shall  not  be  sold  except  to  actual  settlers  and 
at  a  price  not  less  than  five  dollars  pe^*  aci*e  under  such  regulations  as  the 
board  may  prescribe  in  tracts  of  not  less  than  one  hundred  and  sixty  acres, 
nor  moi*e  than  six  hundred  and  forty  acres,  the  land  board  shall  in  every 
sale  of  timber  or  timbered  land  where  the  timber  is  suitable  for  lumber  or 
shingles,  make  such  provision  in  the  sale  as  will  protect  the  timber  from 
trespass  on  adjacent  land  embraced  by  this  act  not  sold;  promded^  that 
if  any  purchaser  of  said  timbered  land,  before  final  and  full  payment,  shall 
cut,  sell  or  destroy  or  permit  any  one  else  to  cut  or  destroy  any  more  tim- 
ber than  is  necessary  in  clearing  and  impi*oving  said  lands,  and  for  fire- 
wood and  building  purposes,  he  shall  forfeit  all  claim  to  said  land,  and  in 
case  of  any  violation  of  this  provision  of  this  act  it  shall  be  the  duty  of  the 
proper  district  or  county  attorney  to  institute  suit  in  the  district  court  of  the 
county  in  which  the  land  is  situated  in  the  name  of  the  state,  against  any  such 
purchaser,  to  have  such  forfeiture  duly  adjudged  and  executed  and  a  judg- 
ment entered  for  the  state  for  such  damages  as  may  be  established  on  the  trial 
of  said  cause. 

§  16.  Pasture  lands  or  agricultural  lands  not  timbered,  may  be  leased  in 
suitable  quantities  for  stock  and  ranch  purposes  for  not  less  than  four  cents 
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per  acre  per  annum  and  for  periods  not  exceeding  ten  years,  by  such  agents 
and  under  such  regulations  as  the  board  may  prescribe.  The  regulations  shall 
provide  for  competition.  Leases  shall  be  made  in  the  localities  where  the  laud 
is  situated.  Where  there  is  an  application  for  both  sale  and  lease  the  sale 
shall  have  the  prefei*ence. 

§  17.  All  lands  leased  shall  remain  subject  to  purchase  for  actual  settlement 
in  bodies  not  to  exceed  six  hundred  and  forty  acres ;  but  before  said  pur- 
chaser shall  be  permitted  to  buy  leased  land  he  shall  swear  that  he  intends  to 
actually  settle  ou  it,  and  until  he  does  actually  settle^  build  and  fence  thereon 
the  lessee  shall  remain  in  possession ;  provided^  that  when  the  lessee  has  but 
one  watered  section  leased  from  the  state  in  the  same  viciuity,  such  section 
shall  not  be  subject  to  sale  and  settlement  during  the  term  of  the  lease ;  and 
provided  further^  that  when  a  sale  is  made  of  leased  land  then  the  lessee  shall 
be  entitled  to  have  a  pro  rata  of  any  rent  which  he  shall  have  paid  in  advance, 
refunded  him  by  the  treasurer  of  the  state  upon  warrant  drawn  by  the  comp- 
troller by  order  of  the  land  board ;  provided^  that  no  enclosure  bordering  on, 
along  or  across  any  stream  of  water  shall  be  of  a  width  of  more  than  four 
miles  and  a  space  of  at  least  forty  yards  shall  be  left  open  between  all  such 
enclosures. 

§  18.  The  said  land  board  shall  have  the  power  to  employ  and  discharge 
such  persons  as  may  be  necessary  to  enable  them  to  cause  this  act  to  be  effi- 
ciently executed,  and  fix  their  compensation  and  may  delegate  to  them  such 
powers  as  may  be  necessary  to  enable  them  to  aid  in  carrying  out  the  pro- 
visions of  this  act.  The  expenses  of  selling  and  leasing  the  school,  university 
or  the  lunatic,  blind,  deaf  and  dumb  or  orphan  asylum  lands  shall  be  paid  out 
"  of  the  proceeds  of  the  sales  and  leases,  except  that  paid  by  the  purchase 
under  such  regulations  as  the  said  board  may  prescribe. 

§  19.  All  laws  and  parts  of  laws  in  conflict  herewith  are  hereby  repealed. 

§  20.  The  fact  that  there  is  no  law  authorizing  the  sale  and  lease  of  the 
land  herein  for  a  sufficient  price  under  fair  competition,  and  the  fact  this 
measure  may  fail,  if  it  is  delayed  to  come  up  in  regular  order,  creates  an  im- 
perative public  necessity  and  emergency  that  the  rule  requiring  this  bill  to  be 
read  on  three  several  days  be  suspended ;  and  that  this  act  shall  take  effect 
from  and  after  its  passage,  and  it  is  so  enacted. 

[Approved  April  12  ;  July  13,  1883;  18  Leg.  p.  85.]     Takes  effect  ninety 
^days  after  adjournment. 

Chapter  IV. — An  Act  to  Provide  for  Leasing  the  Unorganized  Countt 
School  Leagues.     [Act  Feb.  16,  1884;  18  Leg.  S.  S.  p.  57.] 

§  1.  Be  it  enacted  by  the  legislature  of  the  State  of  Texas,  that  the  attor- 
ney-general, commissioner  of  the  general  land  office  and  comptroller  shall 
constitute  a  board  to  be  styled  the  ^^Unorganized  county  school  land  board'^ 
with  power -and  authority  to  lease  the  three  hundred  and  twenty-five  leagues 
of  land  surveyed  in  the  year  1882,  for  the  unorganized  counties  of  the  state 
and  situated  in  the  counties  of  Hockley,  Cochran,  Bailey,  Lamb,  Andrews, 
Martin,  Dawson  and  Oaines  subject  to  the  terms  hereinafter  expi-essed,  to 
wit:  each  leHgue  shall  be  leased  separately  to  the  highest  bidder  and  all  en- 
closures shall  have  convenient  gates  at  least  twelve  feet  wide  and  not  more 
than  three  miles  apart. 

§  2.  That  said  lands  shall  be  advertised  for  lease  for  sixty  days  by  publi- 
cation in  one  newspaper  in  each  of  the  cities  of  San  Antonio,  Colorado  City, 
Ft.  Worth  and  Henrietta  or  Decatur  and  may  be  leased  for  any  term  of  years 
not  less  than  five  nor  more  than  seven  as  may  seem  to  said  board  best  for  the 
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altimate  interest  of  the  counties  affected  thereby ;  provided f  that  whenever 
any  league  or  leagues  so  leased  shall  become  the  separate  property  of  any 
county  on  its  organization,  then  the  lease  as  to  such  particular  league  or 
leagues  shall  cease  and  the  same  shall  be  and  become  at  once  subject  to  the 
control  of  respective  county  commissioners  court  as  other  county  school  lands 
according  to  the  provisions  of  the  state  constitution  and  the  laws  thereof;  pro- 
vided^ no  lauds  shall  be  leased  for  less  than  five  cents  per  acre. 

§  3.  That  the  rents  on  said  lands  shall  be  paid  to  the  state  treasurer  an- 
nually in  advance,  commencing  with  the  date  of  each  lease  respectively,  and 
the  treasurer  shall  keep  an  account  of  the  money  received  for  each  respective 
.league  and  the  money  so  received  shall  be  used  as  a  part  of  the  available 
school  fund  of  the  state  and  when  such  league  becomes  the  separate  property 
of  a  county  a  sum  equal  to  the  proceeds  of  such  lease  shall  be  by  the  treas- 
urer paid  over  to  the  proper  authority  of  such  county  out  of  the  available 
school  fund,  to  be  invested  and  managed  by  the  commissioners  court  of  such 
county,  according  to  the  provisions  of  said  section  six,  article  seven  of  the 
state  constitution  less  the  pro  rata  expense  of  advertising,  etc. 

§  4.  That  said  board  shall  promptly  report  to  the  state  treasurer  each  lease 
made  by  them,  specifying  the  league  or  leagues  embraced  in  the  same,  and 
the  name  or  names  of  the  lessee  or  lessees,  and  any  lease  so  made  shall  become 
null  and  void  on  the  non-payment  of  the  annual  rents  at  the  time  or  times 
hereinbefore  specified,  and  it  shall  be  unnecessary  for  any  action  to  declare 
the  forfeiture  other  than  the  action  of  the  board  upon  the  report  of  the  treas- 
urer that  default  has  been  made  on  the  payment  of  the  annual  rents,  and  all 
leases  shall  contain  a  clause  making  it  a  portion  of  the  contract  that  a  judicial . 
ascertainment  of  the  forfeiture  is  not  required,  and  upon  the  forfeiture  of  any 
lease  said  board  shall  immediately  advertise  and  relet  the  lands  on  which  said 
lease  or  leases  have  l>een  made. 

§  5.  That  said  board  is  hereby  clothed  with  authority  to  make  such  rules 
and  regulations,  not  inconsistent  with  the  provisions  of  this  act  in  regard  to 
the  leasing  of  said  lands,  as  they  may  deem  best  for  the  interest  of  the  coun- 
ties to  be  benefitted  thereby. 

§  6.  No  corporation  shall  be  allowed  to  lease  said  lands,  and  if  any  individ- 
ual lessee  or  lessees  transfer  said  lease  to  any  corporation  or  allows  them  to 
use  such  lands  they  shall  thereby  forfeit  their  leases  and  improvements. 

§  7.  This  act  shall  take  effect  and  be  in  force  ninety  days  after  adjourn- 
ment. 

An  Act  to  Amend  Sections  9  and  10  op  an  Act  Entitled  **An  Act 
TO  Provide  tor  the  Classification,  Sale  and  Lease  op  the  Lands 
Heretofore  or  Hereafter  Surveyed  and  Set  Apart  for  the  Benefit 
OF  the  Common  School,  University,  the  Lunatic,  Blind,  Deaf  and 
Dumb,  and  Orphan  Asylum  Funds."  [Act  Feb.  16,  1885;  19  Leg. 
p.  13.] 

Be  it  enacted  by  the  legislature  of  the  State  of  Texas :  That  sections  9 
and  10  of  an  act  entitled  "An  act  to  provide  for  the  classification,  sale  and 
lease  of  the  lands  heretofore  or^ereafter  surveyed  and  set  apart  for  the  benefit 
of  the  common  school,  university,  the  lunatic,  blind,  deaf  and  dumb,  and 
orphan  asylum  funds,"  be  and  the  same  are  hereby  amended  so  as  hereafter 
to  read  as  follows : 

§  9.  The  purchaser  shall  pay  at  once  to  the  person  selling  for  the  state  or 
to  the  state  treasurer  as  the  board  may  determine  and  within  such  time  as  it 
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may  fix,  one-thirtieth  of  the  amount  bid  and  execute  his  obligation  for  the  re- 
mainder of  the  purchase  money  payable  to  the  State  of  Texas  and  binding  the 
purchaser  to  pay  one-thirtieth  of  the  whole  price  on  the  first  day  of  each  suc- 
ceeding year  until  the  whole  is  paid,  and  interest  at  the  rate  of  five  per  cent, 
per  annum  on  the  whole  unpaid  purchase  money  from  date  payable  annually 
on  or  before  the  first  day  of  March  of  each  year;  and  provided,  that  after 
the  expiration  of  seven  years  the  purchaser  shall  have  the  option  to  pay  the 
unpaid  principal;  and  provided y  that  a  failure  to  pay  the  annual  installments 
of  principal  shall  not  work  a  forfeiture  until  the  whole  sum  is  due;  provided, 
that,  upon  proof  of  actual  occupation,  use  and  improvement  'for  three  con- 
secutive years,  the  purchaser  shall  be  permitted  to  pay  all  of  the  purchase 
money  remaining  unpaid ;  provided  also,  that  if  the  payment  of  the  annual 
installments  of  interest  be  made  by  the  first  day  of  August  succeeding  the 
first  day  of  March  when  the  same  became  due  then  no  forfeiture  shall  result 
or  be  taken  for  such  delay  in  such  payments ;  provided  further,  that  any  per- 
son acting  as  agent  or  attorney  for  another  in  the  purchase  of  any  of  said 
lands  shall  file  with  the  person  authorized  to  sell  a  legally  executed  power  of 
attorney  from  his  principal  or  other  instrument  in  writing  from  a  coui-t  of 
competent  authority  to  invest  him  with  powers  to  consummate  a  contract. 

§  10.  If  upon  the  first  day  of  August  of  any  year  the  interest  due  on  the 
first  day  of  the  previous  March  remains  unpaid  the  custodian  of  the  obliga- 
tion of  the  purchaser  shall  endorse  on  it  <Mands  forfeited,'*  and  the  account 
kept  with  the  purchaser  shall  show  such  failure  to  pay  and  such  forfeiture; 
the  failure  to  pay  the  interest  by  the  fii*st  day  of  August  following  its  ma- 
turity shall  ipso  facto  work  a  forfeiture  and  the  entry  on  this  account  shall  be 
evidence  of  the  fact  and  there  shall  be  no  necessity  for  judicial  ascertainmeut 
of  the  facts  of  the  forfeiture ;  and  no  defaulting  purchaser  or  those  claiming 
under  him  shall  evade  or  avoid  the  effects  of  such  forfeiture  at  once  by  reason 
of  any  statute  or  law,  which  for  coverture,  infancy  or  the  like  would  other- 
wise give  them  additional  time  for  the  payments  or  action,  except  as  follows: 
Should  any  purchaser  die  the  representatives  or  heirs  of  the  deceased  shall 
have  one  year  within  which  to  pay  the  interest  due  on  the  first  day  of.  March 
next  after  such  death. 
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APPENDIX  No.  2. 


LAWS  CONCERNING  THE  PUBLIC  DEBT. 

Note.— The  Final  Title,  Sec.  8  of  the  Revised  Statutes,  reads  as  follows:  Sec.  8.  That 
no  law  relating  to  the  public  debt  or  the  public  credit  shall  be  affected  by  the  repealing 
clause  of  this  title.    See,  ante,  Art.  3667. 

An  Act  to  Ascertain  the  Amount  of,  and  Adjusting  and  Funding  the 
State  Debt,  and  to  State  Any  and  All  Accounts  Between  the  State  and 
Individuals.     [Nov.  9,  1866;  11  Leg.  p.  122.] 

§  1.  Be  it  enacted  by  the  legislature  of  the  State  of  Texas,  that  the  comp- 
troller and  treasurer  of  the  state  shall  constitute  an  auditorial  board,  for  the 
purpose  of  auditing  all  claims  for  money  against  the  state,  and  reauditing  all 
of  the  audited  liabilities  of  the  state  not  inhibited  by  the  constitution ;  and 
all  differences  of  opinion  between  its  members  shall  be  decided  by  the 
governor. 

§  2.  That  immediately  after  the  passage  of  this  act,  said  board  shall  give 
notice,  by  three  months'  publication,  in  at  least  eight  of  the  principal  news- 
papers of  the  state,  to  the  effect  that  all  classes  and  every  description  of  claim 
against  the  state  must  be  presented  and  submitted  to  the  action  of  this  board 
within  twelve  months  from  the  date  of  said  publication,  or  be  forever  barred; 
provided f  that  the  requirements  of  this  act  shall  be  given  in  the  notice  required 
by  this  section. 

§  3.  That  said  board  shall  hold  its  meetings  from  day  to  day  according  to 
demands  of  their  official  business.  The  comptroller  and  treasurer  shall  engage 
such  portion  of  the  clerical  force  of  their  respective  offices  in  conducting  the 
business  of  the  board  as  shall  be  necessary,  and  may  employ  one  additional 
clerk  for  the  business  before  the  board,  to  be  paid  as  an  assistant  clerk. 

§  4.  That  the  board  shall  keep  a  register  of  all  claims  presented,  showing 
the  amount,  character,  and  ownership  of  each  claim  in  the  aggregate ;  and  all 
claims  registered  shall  be  endorsed  in  red  ink,  and  if  not  approved,  returned 
to  the  owner;  and  all  claims  approved  shall  be  cancelled,  and  certificates  of 
debt  be  given  in  exchange  therefor,  said  certificates  to  be  of  the  denomination 
of  lOO's,  and  separate  certificates  shall  be  issued  for  any  fractional  amount 
less  than  100. 

§  5.  That  the  governor  shall  have  prepared,  as  soon  as  possible,  a  suitable 
amount  of  six  per  cent,  coupon  bonds  of  this  state,  payable  in  ten  years  or 
sooner  at  the  pleasure  of  the  government,  and  interest  payable  semi-annually 
at  the  treasury ;  said  bonds  shall  be  signed  by  the  governor,  and  countersigned 
by  the  treasurer,  and  registered  by  the  comptroller,  and  shall  be  of  the  de- 
nomination of  100,  and  regularly  deposited  in  the  treasury,  as  a  special 
deposit,  by  the  governor,  upon  the  warrant  of  the  comptroller,  and  sluill  be 
issued  in  exchange  for  the  debt  certificates  provided  for  in  this  act,  upon 
the  warrant  of  the  comptroller  acccompanying  the  debt  certificates  as  a 
voucher. 

§  6.  That  the  said  board  shall  hear  and  determine  all  claims  according  to  a 
fair  and  just  interpretation  of  the  laws  of  the  state,  invoking  the  general 
counsel  of  the  governor  and  the  legal  opinions  of  the  attorney-general;  and 
said  additional  (auditorial)  board  shall  be  authorized  to  state  any  and  all 
accounts  between  the  state  and  individuals,  which  may  be  presented  for  their 
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action  upon  principles  of  equity ;  provided^  nothing  herein  shall  authorize  the 
issuance  by  said  board  of  certificates  of  indebtedness  for  any  balance  which 
may  be  found »  upon  such  settlement,  in  favor  of  any  indiWdualt  accruing 
since  the  second  day  of  March,  1861,  and  prior  to  the  sixth  day  of  September, 
1865.  Said  board  shall  make  to  each  regular  session  of  the  l^islature  a  de- 
tailed report  of  their  action. 

§  7.  That  it  shall  be  the  duty  of  the  attorney-general  to  furnish  said  board 
a  written  opinion,  specifying  what  class  or  classes  of  claims  are  a  sabsisting 
liability  against  the  state. 

§  8.  That  any  person  who  may  have  lost  a  valid  ten  per  cent,  warrant  shall 
be  entitled  to  apply  to  the  auditorial  board  and  have  the  claim  credited  In 
favor  of  the  rightful  owner  thereof,  by  complying  with  the  following  require- 
ments, viz:  He  shall  first  make,  or  cause  publication  to  be  made,  for  sixty 
days,  in  at  least  one  newspaper,  published  at  the  nearest  place  where  be 
resides,  which  publication  shall  describe  as  correctly  as  possible,  the  warrant 
lost,  and  shall  ffive  notice  that,  unless  intelligence  of  it  is  received  at  the 
comptroller's  office,  within  three  months  from  the  date  of  publication,  he  will 
apply  to  have  the  claim  to  said  warrant  audited. 

§  9.'  That  when  any  person  shall  apply  for  a  warrant  so  lost,  he  shall  be 
required  to  prove,  by  a  copy  of  the  advertisement,  with  the  printer's  affidavit 
attached  thereto,  that  it  was  published,  for  at  least  sixty  days,  in  said  paper, 
and  shall  make  K,2Xh  that  he  is  the  just  owner  of  the  claim,  that  he  has  never 
sold  or  transferred  the  same  in  any  manner,  that  it  has  been  lost,  and  since 
lost  he  has  neither  known  or  heard  of  the  same.  He  shall,  also,  execute  a 
bond,  payable  to  the  State  of  Texas,  with  at  least  two  good  securities,  to  be 
approved  by  the  board,  binding  the  parties  to  pay  to  the  state  the  full  amount 
of  said  claim,  with  interest  thereon  at  the  rate  of  ten  per  centum  per  annum, 
in  the  event  the  original  shall  ever  be  presented  for  payment  in  favor  of  a 
valid  claimant;  and  suit  may  be  instituted  on  said  bond  in  the  district  ooort  of 
Travis  county. 

§  10.  That  the  sum  of  ten  thousand  dollars,  or  so  much  thereof  as  shall  be 
necessary,  is  hereby  appropriated  for  the  purpose  of  procuring  blank  bonds, 
certificates  of  debt,  paying  clerk's  salary,  and  other  expenses,  incidental  and 
contingent,  accruing  under  this  act;  and  this  act  shall  be  of  force  from  its 
passage. 

An  Act  Providino  for  the  Issuance  and  Sale  of  the  Bonds  of  the 
State  for  the  Purpose  of  Meetinq  the  Appropriations  Made  foe  Main- 
taining Ranginq  Companies  on  the  Frontier.  [Aug.  5,  1870;  12  Leg.  S. 
S.  p.  45.] 

§  1.  Be  it  enacted  by  the  legislature  of  the  State  of  Texas,  that  seven  hun* 
dred  and  fifty  thousand  dollars  of  the  bonds  of  the  State  of  Texas,  bearing 
interest  at  the  rate  of  seven  (7)  per  cent,  per  annum,  the  interest  payable 
semi-annually  in  gold,  on  the  first  day  of  September  and  on  the  first  day  of 
March  of  each  year,  at  such  place  or  places  as  may  be  desiraated  by  the 
governor,  with  interest  coupons  attached,  are  hereby  authorized  and  directed 
to  be  issued  and  sold,  at  such  times  and  price  as  will  best  serve  the  interest  of 
the  state,  for  the  pui*pose  of  paying  the  expense  of  ranging  companies  on  the 
frontier. 

§  2.  That  said  bonds  shall  be  Issued  under  the  direction  of  the  governor^ 
and  shall  .be  redeemable  at  the  pleasure  of  the  state  after  twenty  (^)  years, 
and  payable  forty  (40)  years  from  date. 
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§  3.  That  the  governor  shall  direct  the  style  and  denomination  of  said 
bonds. 

§  4.  That  there  shall  be  levied  each  year»  with  other  taxes  of  the  state,  an 
amount  sufficient  to  pay  the  interest  on  said  bonds  as  it  becomes  due,  and  a 
sinking  fund  of  two  (2)  per  cent,  to  pay  the  principal  of  said  bonds  at  ma- 
turity. The  taxes  for  this  purpose  shall  bo  assessed  on  all  property  and  occu* 
pations  under  the  general  laws  of  the  state.  The  proper  officers  of  the  state 
shall  cause  the  interest  on  said  bonds  to  be  paid  semi-annually  and  promptly » 
'  as  the  same  becomes  due  and  payable. 

§  5.  That  the  governor  of  the  state  is  hereby  made  the  agent  of  the  state 
to  sell,  dispoije  of  and  hypothecate  said  bonds  to  the  best  advantage,  and  is 
authorized  to  employ  such  agent  or  agents  as  he  may  deem  necessary  for  the 
sale  and  disposition  of  said  bonds  and  the  percentage  allowed  such  agent  or 
agents  shall  not  exceed  one  (1)  per  cent. 

§  6.  That  the  governor  shall,  as  soon  as  said  bonds  are  sold  or  hypoth- 
ecated, turn  over  the  proceeds  to  the  state  treasurer;  and  such  money  shall  be 
subject  to  the  payment  of  all  claims  arising  under  the  appropriations  hereto- 
fore mentioned,  and  no  other  purposes. 

§  7.  That  the  state  treasurer  is  hereby  required  to  invest  the  sinking  fund» 
as  fast  as  it  accrues,  in  United  States  interest  bearing  bonds,  or  in  the  bonds 
issued  by  the  authority  of  this  act,  and  to  re-invest  the  interest  accumulating 
from  such  bonds  in  the  same  manner,  and  convert  it  into  a  sinking  fund;  and 
when  the  sinking  fund  has  reached  the  amount  of  the  principal,  to  sell  such 
United  States  bonds  as  may  remain  on  hand  for  the  payment  thereof. 

§  8.  That  the  governor  shall  order  the  printing  of  the  bonds,  and  the  sum 
of  two  thousand  dollars,  or  so  much  thereof  as  may  be  necessary,  is  hereby 
appropriated  out  of  any  moneys  in  the  state  treasury  not  otherwise  appropri- 
ated, to  pay  the  expenses  of  engraving  and  printing  said  bonds;  and  the 
plates  used  in  printing  said  bonds  shall  be  deposited  within  the  vaults  of  the 
state  treasury. . 

§  9.  That  this  act  take  effect  from  and  after  its  passage. 

An  Act  to  Provide  for  the  Payment  op  the  Public  Debt  op  the  Sta!HB 
OF  Texas.     [May  2,  1871;  12  Leg.  p.  67.] 

§  1.  Be  it  enacted  by  the  legislature  of  the  State  of  Texas,  that  the  at- 
torney-general, comptroller  of  public  accounts  and  state  treasurer,  be  and 
they  are  hereby  constituted  an  auditorial  bi>ard,  of  which  the  attorney-general 
shall  be  the  president  and  legal  advisers  as  to  all  mattei*8  coming  before  them; 
and  it  shall  be  their  duty  to  examine  all  claims  for  money  against  the  state, 
rejwrtedon  by  the  board  oi^anized  under  the  provisional  act  of  November  9, 
1866,  and  the  amount  of  indebtedness  on  account  of  the  penitentiary,  incur- 
red under  competent  authority;  and  to  audit  and  allow  all  of  such  claims  as 
to  them  appear  just  and  valid  claims  against  the  state  and  were  authoiized  by 
pre-existing  laws  and  are  not  inconsistent  with  the  constitution  of  the  state; 
and  the  amount  of  indebtedness  on  account  of  the  penitentiary,  if  in  specie, 
they  shall  estimate  at  its  present  value  in  currency,  and  where  a  bond  or  bonds 
have  been  issued  to  the  holders  of  claims  ascertained  by  the  board  bereia 
created,  to  be  valid,  it  shall  not  be  necessary  to  make  pi'ovision  for  the  pay- 
ment of  such  claims  in  the  manner  hereinafter  directed;  but  the  board  herein 
created  shall  by  its  president,  endorse  on  said  bond  or  bonds  that  they  are 
valid,  and  on  (presentation  of  such  bond  or  bonds,  or  any  interest  coupons 
thereof  at  the  treasury,  the  same  shall  be  paid  when  due,  and  for  this  purpose 
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the  sum  of  fifty  thousand  dollars,  or  so  much  thereof  as  may  be  necessary  is 
hereby  appropriated;  and  pvovidedy  further ^  that  where  any  bond  above  re- 
ferred to,  shall  be  fonnd  by  tbe  board  herein  created,  to  be  in  part  or  in  the 
whole,  given  for  claims  void  under  the  constitution,  the  said  bond  or  bonds 
are  hereby  declared  to  be  void,  and  shall  be  cancelled,  and  the  holder  thei*eof 
shall  receive  payment  for  such  (if  any)  portion  thereof  as  may  be  valid,  under 
the  provisions  of  three  and  four  of  this  act. 

§  2.  That  so  soon  as  the  auditorial  board  herein  created  shall  have  finished 
their  report,  (which  they  are  hereby  required  to  make  to  the  governor,  with 
all  convenient  dispatch)  the  governor  shall  procure,  as  soon  as  possible,  the 
amount  necessary  to  pay  off  the  indebtedness  ascertained  by  said  report,  of 
six  per  cent,  coupon  bonds  of  this  state,  payable  in  twenty  yeats,  with  inter- 
est payable  semi-annually  at  the  treasury;  said  bonds  shall  be  signed  by  the 
governor,  countersigned  by  the  treasurer,  and  registered  by  the  comptroller, 
and  shall  be  each  of  the  denomination  of  five  hundred  dollars. 

§  3.  The  governor  is  hereby  made  the  agent  of  the  state,  to  sell  or  otherwise 
dispose  of  the  said  bonds  to  the  best  advantage  for  the  state,  and  is  hereby 
empowered  to  employ  such  agent  or  agents  as  he  may  think  necessary  for  tbe 
purpose ;  provided^  that  said  bonds  shall  not  be  disposed  of  below  pur,  and 
that  the  compensation  to  be  allowed  to  such  agent  or  agents  shall  not  exceed 
one  per  cent. ;  and  provided  further^  that  any  of  the  parties  owning  claims 
reported  valid,  may  take  such  bonds  in  satisfaction  of  their  claims  at  the  same 
rate  as  the  governor  is  herein  authorized  to  dispose  of  them. 

§  4.  That  as  soon  as  such  of  said  bonds  as  are  disposed  of  by  the  governor 
shall  have  been  sold  or  hypothecated,  as  hereinbefore  provided,  it  shall  be  tbe 
duty  of  the  governor  to  turn  over  the  proceeds  thereof  to  the  treasui-er  of  tbe 
state ;  and  the  amount  so  deposited  shall  be  a  fund  appropriated  to  tbe  pay- 
ment of  tbe  debts  of  the  state  admitted  by  said  auditorial  board,  and  shall  be 
appropriated  to  no  other  purpose  till  said  debts  are  fully  paid. 

§  5.  That  all  claims  rejected  by  said  board  shall  be  reported  to  the  legis- 
lature at  its  next  ensuing  session,  together  with  the  reasons  for  such  rejection. 

§  6.  That  there  shall  be  appropriated  annually,  out  of  the  state  taxes,  an 
amount  sufficient  to  cover  the  current  annual  interest  on  said  bonds,  and  the 
bonds  ascertained  to  be  valid  under  the  provisions  of  the  first  section  of  this 
act,  as  the  same  may  fall  due,  and  a  sinking  fund  of  two  per  cent,  to  pay  the 
principal  of  said  bonds  at  maturity ;  and  it  shall  be  the  duty  of  the  comptrol- 
ler to  invest  the  said  sinking  fund,  as  fast  as  the  same  may  accme,  in  interest 
bearing  bonds  of  the  United  States,  or  in  the  bonds  authorized  by  this  act,  and 
to  invest  the  interest  on  said  bonds,  as  it  may  accrue,  in  like  manner  as  the 
sinking  fund;  and  when  said  sinking  fund  shall  be  equal  to  the  principal  of 
the  bonds  to  be  issued  under  this  act,  to  sell  such  bonds  as  said  sinking  fund 
may  be  invested  in,  and  make  payment  of  the  bonds  herein  authorized  to  be 
issued,  and  destroy  the  same  in  the  presence  of  the  governor. 

§  7.  That  the  sum  of  two  thousand  five  hundred  dollars,  or  so  much  thereof 
as  may  be  necessary,  is  hereby  appropriated  to  pay  the  necessary  expenses  in- 
curred in  carrying  this  act  into  execution,  and  the  president  of  said  board  is 
authorized  to  appoint  an  auditing  clerk  to  assist  them  in  their  labors,  who  shnll 
be  a  good  accountant,  and  whose  duty  it  shall  be  to  arrange  and  propare  thei^e 
claiips  for  the  examination  and  action  of  the  board.  The  pay  of  this  auditing 
clerk  shall  be  seven  dollars  per  diem  for  the  time  necessarily  employed  in  tliis 
business,  which  compensation  shall  be  paid  to  him  on  the  certificate  of  tbe 
president  of  the  board. 

§  8.  This  act  shall  take  effect  and  be  in  force  from  its  passage. 
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An  Act  to  Authorize  the  Governor  to  Prepare  and  Issue  Bonds  to 
AN  Amount  Sufficient  to  Meet*  Any  Deficiency  in  the  Receipts  of 
Revenue  for  the  Years  1871  and  1872,  and  Also  Providing  for  the 
Payment  of  Said  Bonds  and  Interest  Thereon.  [May  19, 1871 ;  12  Leg. 
p.  106.] 

§  1.  Be  it  enacted  by  the  legislature  of  the  State  of  Texas,  that  the  gov- 
ernor be  and  is  hereby  authorized  to  have  printed  or  engraved  such  an  amount 
of  bonds  of  the  State  of  Texas  in  value  not  to  exceed  four  hundred  thousand 
dol1ai*s,  with  coupons  bearing  ten  per  cent,  per  annum  interest,  as  may  be 
sufficient  to  supply  any  deficiency  of  the  revenue  for  the  current  and  ensuing 
fiscal  years,  and  meet  appropriations  made  for  support  of  the  state  govern- 
ment and  other  puiposes. 

§  2.  That  such  bonds  shall  be  payable,  principal  and  interest,  in  lawful 
money  of  the  United  States ;  that  the  interest  coupons  thereon  shall  be  pay- 
able semi-annually,  on  the  first  day  of  September  and  the  first  day  of  March 
of  each  year,  at  such  place  or  places  as  the  governor  may  designate;  the  said 
bonds  to  be  redeemable  at  the  pleasure  of  the  state  after  two  years  and  pay- 
able five  years  from  date ;  provided^  that  they  shall  only  be  redeemable  at 
even  periods  of  six  months,  and  when  the  semi-annual  interest  becomes  due ; 
provuIeeI,yur^A6r,  that  the  interest  and  principal  of  said  bonds  shall,  at  the 
discretion  of  the  purchaser,  be  made  payable  in  the  city  of  New  York  or  at 
the  treasuiy  of  this  state. 

§  3.  That  said  bonds  shall  be  issued  under  the  direction  of  the  governor, 
and  sold  by  him  or  his  agent,  at  such  time  and  price  as  will  best  serve  the 
interest  of  the  state;  and  the  governor  shall  also  direct  the  style  and  denom- 
ination of  said  bonds.  He  is  also  hereoy  made  the  agent  of  the  state  to  sell, 
dispose  of  and  hypothecate  said  bonds  to  the  best  advantage,  and  is  author- 
ized to  employ  such  agent  or  agents  as  he  may  deem  necessary  for  the 
sale  and  disposition  of  said  bonds,  at  a  percentage  to  be  allowed,  not  ex- 
exceeding  one  per  cent. 

§  4.  The  governor  shall  as  soon  as  said  bonds  are  sold,  or  hypothecated, 
turn  over  the  proceeds  to  the  state  treasury,  and  the  said  proceeds  shall  be 
there  subject  to  the  payment  of  all  claims  arising  under  appropriations  for  the 
support  of  the  state  government. 

§  5.  That  the  treasurer  of  the  state  shall  be  and  is  hereby  required,  from 
year  to  year,  to  reserve  and  set  apart,  out  of  the  revenue  received  from  the 
ordinary  taxes,  a  sufficient  amount  to  pay  the  semi-annual  interest  on  such  of 
said  l>onds  as  may  be  sold  or  hypothecated,  and  said  treasurer,  when  said 
bonds  become  redeemable,  shall  also  reseive  and  set  apart  out  of  said  revenue 
a  sufficient  amount  to  pay,  annually,  one-third  of  the  principal  of  said  bonds; 
and  it  is  hereby  made  the  duty  of  the  governor  to  see  that  the  part  of  said 
revenue  so  to  be  reserved  and  set  apart  be  faithfully  applied  in  payment  of 
such  interest  and  redemption  of  such  principal  at  the  times  the  same  may,  as 
herein  provided,  become  due  or  redeemable;  and  for  the  payment  of  such 
interest  and  redemption  of  such  principal  out  of  said  revenue,  a  preference 
shall  be  given  over  all  other  claims  whatever;  and  the  governor  is  further 
authorized  and  required  to  cause  a  notice  of  not  less  than  thirty  days  to  be 
given  of  all  proposals  to  redeem  the  principal  of  said  bonds  ;  provided^  how- 
ever y  that  if  the  receipts  of  revenue  from  the  ordinary  taxes  will  in  any  year 
permit,  then  a  larger  sum  than  one-third  of  the  principal  may  be  redeemed  in 
such  year. 

§  6.  That  the  sum  of  fifteen  hundred  dollars,  or  so  much  thereof  as  may  he 
required,  is  hereby  appropriated  to  pay  the  expenses  of  engraving  and  printing 
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said  bonds,  and  the  plates  used  in  engraving  and  printing  the  same  shall 
be  deposited  in  the  yaults  of  the  treasury,  or  cancelled  and  destroyed  under 
the  direction  of  the  governor. 

§  7.  That  this  act  take  effect  from  and  after  its  passage,  and  is  hereby  de- 
clared to  be  irrepealable  in  any  of  its  provisions  till  principal  and  interest  of 
said  bonds  are  fully  paid. 

Ak  Act  Authobiziko  a  Loan  to  Meet  Deficiencies  in  the  Retenue  of 
THE  State.     [Deo.  2,   1871;  12  Leg.  S.  S.  p.  63.] 

§  1.  Be  it  enacted  by  the  legislature  of  the  State  of  Texas,  that  the  gov- 
ernor of  the  state  is  hereby  authorized  to  have  engraved  the  bonds  of  the 
State  of  Texas,  to  the  amount  of  two  million  dollars  as  follows:  First — One 
million  of  dollars  in  bonds  of  the  denomination  of  one  thousand  dollars  each. 
Second — ^Five  hundred  thousand  dollars  in  bonds  of  the  denomination  of  five 
hundred  dollars  each.  Third — ^Five  hundred  thousand  dollars  in  bonds  of  the 
denomination  of  one  hundred  dollars  each. 

§  2.  That  said  bonds  shall  be  payable  twenty  (20)  years  from  the  date 
thereof,  and  shall  bear  interest  at  the  rate  of  seven  per  centum  per  annum, 
payable  semi-annually,  viz. :  On  the  first  day  of  January  and  the  first  day  of 
July  of  each  year,  said  bonds  to  have  coupons  attached  for  each  installment  of 
interest  which  may  become  due.  The  principal  and  interest  of  said  bonds 
shall  be  payable  in  gold  at  the  treasury  of  the  State  of  Texas,  or  at  the  city  of 
New  York,  through  such  agent  or  agents  as  the  governor  may  select  to  pay 
the  same. 

§  3.  That  said  bonds  shall  be  signed  by  the  governor  and  the  treasurer  of 
the  State  of  Texas,  and  shall  l:^  countersigned  and  registered  by  the 
<K)mptroller  with  the  seal  of  the  State  of  Texas  affixed  thereto. 

§  4.  That  the  governor  shall  appoint  an  agent  in  the  city  of  NewTorkj'^who 
shall  sell  the  bonds  provided  for  in  this  act,  at  such  times  and  in  such  quanti- 
ties as  the  governor  may  direct,  and  the  governor  shall  cause  the  proceeds 
from  such  sales  to  be  placed  in  the  treasury  of  the  state.  The  governor  is 
hereby  authorized  to  allow  the  said  agent  such  per  centage  upon  the  bonds  sold 
by  him  as  be  may  find  necessary  to  secure  the  sale  of  said  bonds  to  the  best 
advantage  for  the  state ;  provided^  that  within  ten  days  after  the  receipt  of  in- 
formation of  the  sale  of  any  the  bonds  provided  for  in  this  act,  in  case  the 
legislature  shall  be  in  session,  and  otherwise  within  ten  days  after  the  re^ 
assembling  of  the  legislature,  it  shall  be  the  duty  of  the  governor  to  inform 
the  legislature  by  message  of  the  value  of  the  bonds  sold,  the  amount  of 
the  moneys  received  therefor  by  the  state,  the  name  of  the  agent  through  whom 
the  bonds  were  sold,  and  the  per  centage  allowed  such  agent  upon  the  bonds 
so  sold. 

§  5.  That  the  proceeds  from  the  sale  of  said  bonds  shall  be  applied  exclusively 
to  the  payment  of  claims  upon  the  state,  arising  from  appropriations  made  by 
law,  to  the  payment  of  interest  due  and  to  become  due  upon  the  public  debt 
of  the  state,  and  to  constitute  the  sinking  fund  required  by  the  constitution 
aud  laws  of  the  state,  for  the  redemption  of  the  principal  of  the  public  debt 
of  the  state,  in  any  case  where  no  other  adequate  provision  shall  have  been 
made  therefor. 

§  6.  That  the  treasurer  of  the  state  shall  be  and  he  is  hereby  authorized  and 
required  each  year  to  reserve  and  set  apart  from  the  first  moneys  received  into 
the  treasury  from  taxes  for  the  support  of  the  state  governmmt,  and  from 
loans  made  by  the  state  an  amount  of  money  sufficient  to  pay  the  semi-annual 
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interest  which  may  become  due  upon  the  bonds  sold  under  the  provisions  of 
this  act,  and  also  to  create  a  sinking  fund  of  two  per  centum  for  the  re- 
demption of  the  principal  of  the  said  bonds  so  sold.  In  accordance  with  section 
twenty-three,  of  article  12,  of  the  constitution  of  the  state,  all  the  provisions 
of  this  section  shall  be  irrepealable  until  the  principal  and  interest  of  the 
bonds  provided  for  in  this  act  shall  have  been  fully  paid. 

§  7.  That  each  year  immediately  upon  setting  aside  this  sinking  fund,  as  re- 
quired by  section  six  of  this  act,  it  shall  be  the  duty  of  the  treasurer  of  the 
state  to  give  thirty  days'  notice  by  publication  in  some  newspaper,  published 
in  the  city  of  New  York,  having  a  large  circulation,  that  he  will  receive  sealed 
proposals  for  the  purchase  from  the  lowest  bidder  of  such  an  amount  of  the 
bonds,  provided  for  in  this  act,  as  the  sinking  fund  in  the  treasury  shall  enable 
him  to  purchase.  The  sealed  proposals  herein  provided  for  shall  be  opened 
by  the  treasurer  in  the  presence  of  the  governor  and  comptroller,  and  the 
sinking  fund  in  the  treasury  shall  be  applied  to  the  redemption  of  the  bonds 
offered  at  the  lowest  rate.  The  bonds  so  purchased  shall  be  burnt  at  once  in 
the  presence  of  the  ^vernor,  comptroller  and  treasurer  of  the  state,  who  shall 
together  sign  a  certificate,  certifying  the  destruction  of  said  bonds  in  accord- 
ance with  the  requirements  of  this  section,  and  setting  forth  the  registered 
number  and  value  of  each  of  the  bonds  so  destroyed,  and  said  certificate  shall 
be  filed  in  the  office  of  the  comptroller  of  public  accounts. 

§  8.  That  the  sum  of  five  thousand  dollars,  or  so  much  thereof  as  may  be 
necessary,  is  hereby  appropriated  out  of  any  moneys  in  the  treasury,  not  oth- 
erwise appropriated,  to  pay  the  expenses  of  engraving  and  printing  the  bonds 
provided  for  in  this  act,  and  the  plates  used  in  engraving  and  printing  the  said 
bonds  shall  be  cancelled  or  destroyed  under  the  direction  of  the  governor,  and 
n  certificate  to  that  effect  shall  be  filed  in  the  office  of  the  comptroller  of 
public  accounts. 

§  9.  That  this  act  shall  take  effect  and  be  in  force  from  and  after  its 

passage. 

•  ^ 

An  Act  to  Authorize  the  Holders  op  State  Warrants  to  Surrender 
THE  Sake  to  the  State  Treasurer  and  Receive  State  Bonds  in  Lieu 
Thereof.     [May  30,  1873;  13  Leg.  p.  119.] 

§  1.  Be  it  enacted  by  the  legislature  of  the  State  of  Texas,  that  the 
governor  be  and  he  is  authorized  and  required  to  have  printed  bonds  of 
isaid  state,  of  the  denomination  of  one  hundred  dollars  each,  to  the  amolint  of 
£ve  hundred  thousand  dollars,  payable  ten  years  after  date,  but  redeemable  at 
the  pleasure  of  said  state  at  any  time  after  three  years  from  their  date,  draw- 
ing interest  at  the  rate  of  ten  per  cent,  per  annum,  payable  semi-annually  at 
the  treasury  of  said  state  on  the  first  days  of  January  and  July  of  each  year ; 
which  bonds  shall  be  numbered  consecutively  from  one  upwards,  shall  be 
isigned  by  the  governor  and  treasurer  of  the  state,  and  countersigned  and 
registered  by  the  comptroller  of  public  accounts.  The  date  of  said  bonds, 
and  the  pei*son  to  whom  they  are  payable,  shall  be  left  blank,  and  they  shall 
be  deposited  with  the  state  treasurer. 

§  2.  Any  holder  of  state  warrants  shall  have  the  right  to  surrender  them  to 
the  state  treasurer,  in  sums  of  one  or  more  hundreds  of  dollars,  and  receive 
in  lieu  thereof  an  equal  amount  of  the  foregoing  bonds,  in  the  following  man- 
ner, viz :  Upon  application  to  the  comptroller  of  public  accounts,  he  shall 
receive  a  deposit  warrant,  requiring  the  treasurer  of  the  state  to  receive  the 
Amount  of  state  warmnts  proposed  to  be  surrendered,  and  to  issue  in  lieu 
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thereof  the  corresponding  amount  in  the  said  state  bonds.  When  sach  de- 
posit warrant  shall  be  presented  to  the  state  treasurer^  with  the  corresponding 
amount  in  state  warrants,  it  shall  be  his  duty  to  receive  said  state  warrants 
and  countersign  the  deposit  warrant,  and  issue  in  lieu  thereof  the  above 
named  state  bonds  for  an  equal  amount;  which  bonds  shall  be  dated  by  the 
treasui-er,  with  the  day  of  their  delivery,  and  shall  be  made  payable  to  the 
party  in  whose  favor  such  deposit  waiTant  was  drawn.  Whereupon  the  treas- 
urer shall,  at  the  time,  make  a  registry  of  the  number,  date  and  amount  of 
the  bonds  so  delivered,  with  the  name  of  the  person  to  whom  payable;  and 
he  shall  also  write  on  all  state  warrants  so  sun*endered  the  word  ^^cancelled," 
and  sign  his  name  thereto. 

§  3.  The  state  treasurer  shall,  on  the  first  day  of  each  and  every  month, 
make  a  written  return  to  the  comptroller,  containing  a  description  of  all  de- 
posit warrants  and  state  warrants  that  he  has  received,  and  all  state  bonds 
that  be  has  issued  under  the  provisions  of  this  act;  whereupon  it  shall  be  the 
duty  of  the  comptroller  and  secretary  of  state,  immediately  thereafter,  to 
examine  and  compare  said  report  with  the  original  deposit  warrants  and  state 
warrants,  and  if  found  to  be  correct,  they  shall  endorse  the  said  report  "ap- 
proved" and  si^u  the  same,  and  cause  all  the  state  warrants  described  in  said 
report  to  be  destroyed  by  fire.  All  such  reports,  when  approved,  shall  be 
recorded  in  the  comptroller's  office. 

§  4.  When  any  of  said  state  bonds  shall  be  issued  by  the  treasurer,  he  shall 
immediately  thereafter  set  apart  and  retain  in  the  treasury,  f i*om  the  first 
money  paid  in  on  account  of  state  revenue  of  any  description,  an  amount  suf- 
ficient to  make  the  firat  semi-annual  payment  of  interest  on  the  same;  and  the 
treasurer  shall  immediately  after  the  first  days  of  January  and  July  in  each 
year,  set  apart  and  retain  in  the  treasury,  from  the  firat  money  paid  in  on 
account  of  state  revenue  of  any  description,  an  amount  sufficient  to  make  the 
next  semi-annual  payment  of  interest  on  all  of  said  bonds  then  outstanding; 
and,  also,  on  the  first  day  of  January,  annually,  after  the  issuance  of  any  of 
the  said  bonds,  set  apart  the  two  per  cent,  as  a  sinking  fund  for  the  redem^ 
tion  of  the  principal,  as  required  by  the  twenty-third  section  of  article  twelve 
of  the  state  constitution.  All  moneys  so  set  apart  and  retained  in  the  ti-eas- 
ury  are  hereby  appropriated  for  the  payment  of  the  semi-annual  interest  on 
said  bonds,  as  the  same  shall  accrue  and  become  payable;  and  it  shall  he  the 
duty  of  the  state  treasurer,  on  and  after  each  firat  days  of  January  and  July 
in  each  year,  to  pay  the  semi-annual  interest  that  has  accrued  on  said  bonds. 
The  money  so  set  apart  and  retained  in  the  treasury  shall  be  used  for  no  other 
object.  And  this  section  shall  continue  in  force  and  be  irrepealable  until  all 
the  bonds  issued  under  this  act  shall  have  been  paid  and  discharged  by  the 
state. 

§  5.  The  bonds  issued  under  this  act  may  be  transferred  by  the  payee,  by 
endorsement  only  on  the  books  of  the  state  treasurer,  either  in  person  or  by 
attorney,  duly  authorized  by  a  power  acknowledged  before  some  officer 
authorized  by  the  laws  of  this  state,  to  take  the  acknowledgment  of  deeds ;  but 
in  all  such  cases  the  bonds  shall  be  exhibited  to  the  treasurer,  who  shall  en- 
dorse on  them  to  whom  they  are  transferred,  and  sign  said  endoi-sement. 

§  6.  The  sum  of  three  thousand  dollars,  or  so  much  thereof  as  may  be 
necessary,  is  hereby  appropriated  to  pay  for  the  printing  of  the  bonds  hereby 
authorized  to  be  issued ;  and  this  act  shall  take  effect  and  be  in  force  from  and 
after  its  passage. 
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An  Act  to  Provide  Money  to  Pay  the  I^oating  Indebtedness  op 
THE  State.     [March  4,  1874;  14  Leg.  p.  14.] 

§  1.  Be  it  enacted  by  the  legislature  of  the  State  of  Texas,  that  the  gov- 
ernor of  the  state  is  hereby  authorized  to  have  engraved  the  bonds  of  the 
State  of  Texas,  of  the  denomination  of  one  thousand  dollars  each,  to  the 
amount  of  one  million  of  dollars. 

§  2.  That  said  bonds  shall  be  payable  thirty  years  from  the  first  day  of 
January,  a.  d.  1874,  to  bearer,  and  shall  bear  interest  at  the  rate  of  seven  per 
cent,  per  annum,  payable  semi-annually,  to-wit:  On  the  first  day  of  January 
and  the  first  day  of  July  of  each  year,  and  to  have  coui)ons  attached  for  each 
installment  of  interest  which  may  become  due.  The  principal  and  interest  of 
said  bonds  shall  be  payable  in  the  city  of  New  York,  through  such  agent  or 
agents  as  the  governor  of  the  state  may  select. 

§  3.  That  said  bonds  shall  be  signed  by  the  governor  and  the  treasurer  of 
the  state  of  Texas,  and  countersigned  and  registered  by  the  comptroller  with 
the  seal  of  the  state  affixed  thereto. 

§  4.  The  governor  may  appoint  an  agent  or  agents  in  the  city  of  New  York, 
who  shall  sell  the  bonds  provided  for  in  this  act,  at  such  times  and  in  such 
numbers  as  the  governor  may  direct,  and  shall  cause  the  proceeds  arising  from 
such  sales  to  be  placed  in  the  state  treasury;  and  he  is  hereby  authorized  to 
allow  the  said  agent  or  agents  such  per  centage  on  the  bonds  sold  as  he  may 
find  necessaiy  to  secure  the  sale  of  said  bonds  to  the  best  advantage  to  the 
state;  ^rovi^el,  nothing  contained  in  this  act  shall  prevent  the  governor  of 
the  state  himself  from  selling  the  bonds  herein  provided  for. 

§  5.  And  it  shall  be  the  duty  of  the  governor,  at  any  time  when  the  legis- 
lature shall  be  in  session,  to  inform  it  by  message  of  the  number  of  bonds 
sold,  the  amount  realized  therefrom,  the  name  of  the  agent  or  agents  through 
whom  the  same  were  sold,  and  the  percentage  allowed,  and  to  whom  sold. 

§  6.  That  the  proceeds  arising  from  the  sale  of  said  bonds  shall  be  applied 
exclusively  to  the  payment  of  warrants  drawn  by  the  comptroller  of  public 
accounts  upon  the  treasurer  of  the  state  dated  since  first  day  of  January, 
A.  D.  1866,  and  prior  to  the  fifteenth  day  of  January,  a.  d.  1874,  and  upon  all 
warrants  drawn  since  that  date,  based  upon  any  indebtedness  of  the  state 
which  had  accrued  prior  to  that  date.  After  the  payment  of  the  indebtedness 
aforesaid,  the  balance,  if  any  be  left  in  the  treasury,  shall  belong  to  the  gen-, 
eral  revenue  of  the  state. 

§  7.  That  the  treasurer  of  the  state  is  hereby  authorized  and  required,  on 
the  first  days  of  April  and  October  of  each  year,  to  reserve  and  set  apart,  out 
of  the  money  received  in  the  treasury  from  taxes  for  the  support  of  the  state 
government,  an  amount  of  money  sufficient  to  pay  the  semi-annual  interest, 
which  may  next  become  due,  upon  the  bonds  sold  under  the  provisions  of  this 
act,  and  also  to  create  a  sinking  fund  of  two  per  centum  for  the  redemption 
of  the  princip^il  of  the  bonds  so  sold. 

§  8.  At  the  end  of  each  year  it  shall  be  the  duty  of  the  treasurer  of  the 
state  to  give  thirty  days'  notice  in  some  daily  newspaper  published  in  the  city 
of  New  York,  having  a  large  circulation,  and  in  one  published  at  the  capital 
of  the  state,  that  he  will  receive  sealed  proposals  for  the  purchase,  from  the 
lowest  bidder,  of  such  an  amount  of  the  bonds  provided  for  in  this  act  as  the 
sinking  fund  in  the  treasury  shall  enable  him  to  purchase.  The  sealed  pro- 
posals herein  provided  for  shall  be  opened  by  the  treasurer,  in  the  presence  of 
the  governor  and  comptroller,  and  the  sinking  fund  shall  be  applied  to  the 
redemption  of  the  bonds  offered  at  the  lowest  rate.  The  bonds  so  purchased 
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shall  be  burned  at  once,  in  tlie  pi*esence  of  the  governor,  comptroller  and 
treasurer  of  the  state,  ivho  shall  together  sign  a  certificate  certifying  to  the 
destruction  of  said  bonds,  in  accordance  with  the  requirements  of  this  section, 
and  setting  forth  the  registered  numbers  and  the  value  of  each  of  the  bonds  so 
destroyed,  and  said  certificate  shall  be  filed  in  the  ofiice  of  the  comptroller  of 
public  accounts. 

§  9.  The  State  of  Texas  hereby  pledges  her  faith  for  the  payment  of  the 
principal  and  interest  of  the  bonds  authorized  by  this  act  to  be  issued,  and  in 
accordance  with  section  twenty-three  of  article  twelve  of  the  constitutiou  of 
the  state,  all  the  provisions  of  section  seven  of  this  act  shall  forever  be  irre- 
pealable,  until  the  principal  and  interest  of  the  bonds  provided  for  in  this  act 
shall  have  been  fully  paid. 

§  10.  That  the  sum  of  one  thousand  dollars,  or  so  much  of  the  same  as  may 
be  necessary,  is  hereby  appropriated,  ont  of  any  moneys  in  the  treasury  not 
otherwise  appropriated,  to  pay  the  expenses  of  engraving,  and  printing  the 
bonds  provided  for  in  this  act ;  and  the  plates  used  in  the  printing  of  the  bonds 
mentioned  in  this  act  shall  be  cancelled  or  destroyed  under  the  direction  of  the 
governor  and  a  cei-tificate  to  that  effect  shall  be  filed  in  the  ofiice  of  comp- 
troller of  public  accounts. 

§  11.  That  this  act  shall  take  effect  and  be  in  force  from  and  after  it§ 
passage. 

An  Act  to  Further  Provide  for  the  Sale  of  Bonds  to  Pay  the  Pubuc 
Debt.     [April  13,  1874;   14  Leg.  p.  90.] 

§  1.  Be  it  enacted  by  the  legislature  of  the  State  of  Texas,  that  the  second 
section  of  *^An  act  to  provide  money  to  pay  the  floating  indebtedness  of  the 
state,''  approved  March  4,  1874,  be  and  is  hereby  amended  so  as  to  read  as 
follows:  That  said  bonds  shall  be  payable  thirty  years  from  the  first  day  of 
January,  a.  d.  1874,  to  l>earer,  and  shall  bear  interest  at  the  rate  of  seven  per 
cent,  per  annum,  payable  semi-annually  in  gold,  to-wit :  On  the  fii*st  day  of 
January,  and  the  first  day  of  July  of  each  year,  and  to  have  coupons  attached 
for  each  installment  of  interest  which  may  become  due.  The  principal  and 
interest  of  said  bonds  shall  be  payable  in  the  city  of  New  York,  or  iu  the  city 
London,  at  the  option  of  the  governor  of  the  state,  through  such  agent  or 
agents  as  the  governor  of  the  state  may  select. 

§  2.  That  the  principal  and  interest  of  all  bonds  heretofore  executed  and 
issued,  and  now  unsold,  but  authorized  to  be  sold  for  the  payment  of  any  por- 
tion of  the  public  debt,  may,  at  the  option  of  the  governor  of  the  state,  be 
made  payable  iu  the  city  of  New  York,  or  in  the  city  of  London,  through  such 
agent  or  agents  as  the  governor  of  the  state  may  select. 

§  3.  That  five  hundred  dollars,  out  of  any  money  in  the  treasury  not  otb- 
erwise  appropriated,  or  so  much  thereof  as  may  be  necessary,  is  hereby 
appropriated  to  defray  the  additional  expense  of  engraving  bonds  under  this 
act. 

§  4.  That  all  laws  and  parts  of  laws  in  conflict  with  this  act  be  and  the 
same  are  hereby  repealed,  and  that  this  act  shall  take  effect  and  be  in  foroe 
from  and  after  its  passage. 

An  Act  Supplemental  to  **An  Act  to  Further  Provtdb  roR  the  Sale  of 
Bonds  to  Pay  the  Public  Debt,"  Approved  April  13,  18874.  [April  27, 
1874;  14  Leg.  p.  152.] 

§  1.  Be  it  enacted  by  the  legislature  of  the  State  of  Texas,  that  the  first 
section  of  the  act,  to  which  this  is  a  supplement,  shall  be  and  is  hereby 
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^amended  SO  as  hereafter  to  read  as  follows,  to-wit:  **Section  1.  That  said 
'  bonds  shall  be  payable  thirty  years  from  the  first  day  of  January,  a.  d.  1874, 
to  bearer  in  gold  coin,  and  shall  bear  interest  at  the  rate  of  seven  per  cent,  per 
annum,  payable  semi-annually  in  gold  coin,  to-wit:  On  the  first  day  of 
January  and  the  first  day  of  July  of  each  year,  and  to  have  coupons  attached 
for  each  installment  of  interest  which  may  become  due.  The  principal  and 
interest  of  said  bonds  shall  he  payable  in  the  city  of  New  York,  or  in  the  city 
of  London,  at  the  option  of  the  governor  of  the  state,  through  such  agent  or 
^euts  as  the  governor  of  the  state  may  select. 

§  2.  That  all  laws  and  pails  of  laws  in  conflict  herewith  be  and  the  same  are 
hereby  repealed,  and  that  this  act  take  effect  and  be  in  force  from  and  after 
its  passage. 

An  Act  Granting  Pensions  to  the  Surviving  Veterans  of  the  Revolu- 
T?ioN  WHICH  Separated  Texas  from  Mexico,  Including  the  Santa  Fe  and 
MiER  Prisoners;  the  Survivors  of  the  Company  of  Captain  Dawson, 
WHO  was  Massacred  Near  San  Antonio  in  the  Year  1842 ;  the  Survtvors 
of  Those  who  were  Captured  at  the  Citt  of  San  Antonio  in  the  Fall 
OF  THE  Year  1842,  and  Taken  to  the  Castle  of  Perote  and  Confined 
Therein;  and  the  Survivors  of  Deaf  Smith's  Spy  Company;  and  to  Pro- 
vide FOR  THE  Liquidation  and  Settlement  of  All  Arrears  Due  Said 
Teterans  Under  an  Act  of  Thirteenth  of  August,  1870,  Previous  to  the 
First  of  July,  1874.     [April  21,  1874;  14  Leg.  p.  114.] 

§  1.  Be  it  enacted  by  the  legislature  of  the  State  of  Texas,  that  there  be 
and  there  is  hereby  granted  to  each  survivor  of  the  revolution  which  separated 
Texas  from  Mexico  (including  the  Santa  Fe  and  Mier  prisoners ;  the  survivors 
■of  the  company  of  Captain  Dawson,  who  was  massacred  near  San  Antonio  in 
the  year  1842 ;  the  sui-vivoi*s  of  those  who  were  captured  at  the  city  of  San  An- 
tonio in  the  year  1842,  and  taken  to  the  castle  of  Perote  and  confined  therein, 
and  the  suiTivors  of  Deaf  Smith's  spy  company)  an  annual  pension  of  one  hun- 
dred and  fifty  dollars,  from  and  after  the  first  day  of  July,  1874,  for  and  dur- 
ing their  natural  lives,  payable  semi-annually  on  the  first  day  of  January  and 
the  first  day  of  July  of  each  year;  and  in  all  cases  where  any  such  person  shall 
have  been  permanently  disabled  by  reason  of  wounds  received  in  actual  service, 
or  who  may  now  be  disabled  by  loss  of  sight,  or  limb,  from  any  cause,  there 
shall  be  and  is  hereby  granted  to  him  an  additional  pension  of  one  hundred 
and  fifty  dollars  for  the  same  time  and  upon  the  same  terms. 

§  2.  That  to  any  one,  to  whom  a  certificate  shall  have  been  issued  by  the 
comptroller  of  public  accounts,  showing  that  he  is  entitled  to  a  pension  under 
the  provisions  of  *«An  Act  granting  pensions  to  the  surviving  veterans  of  the 
Revolution  which  separated  Texas  frona  Mexico,"  approved  August  13,  1870, 
shall  be  evidence  of  the  right  of  such  person  to  all  arreat*ages  up  to  the  first 
<]ay  of  July,  1874,  and  to  a  penn^ion  under  this  act ;  provided^  that  the  provi- 
sions of  section  eleven  of  this  act  shall  apply  to  the  same. 

§  3.  In  all  cases  where  pension  certificates  have  not  heretofore  been  issued 
under  said  Act  of  August  13,  1870,  it  shall  be  the  duty  of  the  comptroller  of 
public  accounts  to  issue  pension  certificates  to  every  person  still  living  who 
may  have  served  as  a  volunteer,  or  as  a  regular  soldier,  in  the  militaiy  service 
of  Texas  at  any  time  between  the  first  day  of  January,  1832,  and  the  fifteenth 
day  of  October,  1836,  and  to  every  person  still  living  who  was  made  a  prisoner 
in  the  Sante  Fe  or  in  the  Mier  expedition,  and  the  survivors  of  the  company 
of  Captain  Dawson,  who  was  massacred  near  San  Antonio  in  the  year  1842, 
and  the  survivors  of  those  who  were  captured  at  the  city  of  San  Antonio  in 
•the  fall  of  the  year  1842,  and  taken  to  the  castle  of  Perote  and  confined 
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therein,  and  the  survivors  of  Deaf  Smith's  spy  company,  upon  the  evidence 
prescribed  in  the  next  succeeding  section  of  this  act ;  provided^  hotoever^  that 
but  one  pension  ceilificate  shall  be  issued  to  any  person. 

§  4.  When  it  shall  be  made  to  appear  from  the  published  archives  and 
records  of  the  state  that  the  applicant  has  received  un  bonoi*able  discharge 
from  the  military  service  of  Texas,  signed  by  the  commanding  officer  of  bis 
company  or  regiment,  for  seiTiccs  rendered  between  the  first  day  of  January, 
1832,  and  the  fifteenth  day  of  October,  1836,  the  proof  shall  be  sufficient  to 
authorize  the  issue  of  a  pension  certificate  under  this  act;  provided^  that  said 
bounty  or  donation  warrant  was  not  illegally  issued.  When  it  shall  appear 
from  the  public  ai-chives  or  records  of  the  state  that  any  pei*8on  has  been  paid 
for  his  services  while  a  prisoner  in  the  Sanie  Fe,  or  in  the  Mier  expedition,  or 
while  in  prison  as  one  of  the  persons  captured  at  the  city  of  San  Antonio  in 
the  fall  of  1842,  it  shall  be  sufficient  to  authorize  the  issue  of  a  pensiou  cer- 
tificate. When  the  foregoing  proof  cannot  be  made,  the  applicant  shall  prove 
by  his  own  affidavit,  the  place  of  his  birth,  his  age,  the  time  of  bis  immigra- 
tion to  Texas,  the  company  in  which  he  served  and  participated  in  some  one 
or  more  of  the  battles  fought  in  behalf  'of  the  people  of  Texas,  between  the 
first  day  of  January,  1832,  and  the  fifteenth  day  of  October,  1836,  or  that  he 
was  made  a  prisoner  }n  the  Sante  Fe  or  in  the  Mier  expedition,  or  that  he  is 
one  of  the  survivors  of  the  company  commanded  by  Captain  Dawson,  who 
was  massacred  near  San  Antonio  in  the  year  1842,  or  that  he  is  a  survivor  of 
those  who  were  captured  at  the  city  of  San  Antonio  in  the  fall  of  the  year 
1842,  and  taken  to  Perote  and  confined  therein  ;  or  that  he  is  a  sai*vivor  of 
Deaf  Smith's  spy  company;  and  the  fact  of  service  and  participation  in  any 
of  said  battles  shall  also  be  proved  by  the  affidavits  of  two  credible  persons  who 
were  in  the  same  battle,  or  were  in  the  same  expedition ;  and  the  fact  of  hav- 
ing been  made  a  prisoner  shall  also  be  proved  by  the  affidavits  of  two  credible 
persons  who  served  in  the  same  expedition,  or  who  were  made  prisoners  at 
the  same  time. 

§  5.  In  all  cases  where  an  applicaiion  for  a  pension  and  the  evidence  in  sap- 
port  thereof,  was  filed  in  the  comptroller's  office  before  the  fii*st  day  of  July, 
1874,  under  said  act  of  the  thirteenth  of  August,  1870,  and  such  applicatioa 
and  evidence  would  be  sufficient,  under  this  act,  to  authorize  the  issuance  of  t 
pension  certificate,  the  comptroller  shall  issue  to  the  applicant,  if  still  living, 
a  pension  certificate,  which  shall  entitle  him  to  all  arrearages  of  pension  under 
said  act  or  thirteentn  of  August,  1870,  up  to  the  first  day  of  July,  1874,  and 
also  to  a  pension  under  this  act ;  but  if  the  applicant  be  not  living,  and  left 
at  bis  death  a  surviving  wife,  or  descendants,  the  comptroller  upon  proof  to 
his  satisfaction  of  the  time  of  death,  and  Ihat  the  applicant  left  a  sumving 
wife  or  descendants,  shall  issue  a  certificate,  stating  the  amount  of  arreai'ages 
of  pension  under  said  act  of  thirteenfh  of  August,  1870,  due  said  applicant 
at  his  death,  or  before  the  first  of  July,  1874,  and  the  amount,  if  any,  due 
him  under  this  act,  which  shall  be  payable  to  the  surviving  wife,  if  living,  but 
if  not,  then  to  his  descendants. 

§  6.  In  cases  where  the  evidence  filed  with  an  application  in  the  comptrol- 
ler's office  before  the  fii-st  day  of  July,  1874,  for  a  pension  under  said  Act  of 
thirteenth  of  August,  1870,  was  not  deemed  sufficient  to  authorize  the  issuance 
of  a  pension  ceitificate,  or  when  no  application  has  been  made  prior  to  the 
first  day  of  July,  a.  d.  1874,  by  any  person  entitled  to  receive  the  same  under 
this  act,  the  applicant  shall  have  the  right  to  supply  or  furnish  the  evidence 
required  to  obtain  a  certificate  under  this  act,  and  upon  doing  so,  he  shall  have 
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the  same  rights  under  this  act  as  he  would  have  had  if  said  evidence  had  been 
filed  with  his  original  application. 

§  7.  All  arrearages  of  pension  due  under  said  Act  of  thirteenth  of  August, 
1870,  up  to  the  first  day  of  July,  1874,  shall  be  payable  in  bonds  of  the  State 
of  Texas  of  the  denomination  of  one  hundred  dollars,  and  transferable,  draw- 
ing interest  at  the  rate  of  ten  per  centum  per  annum,  interest  payable  semi- 
annually,  on  the  first  day  of  January  and  the  first  day  of  July  of  each  year; 
which  bonds  shall  be  payable  twenty  years  after  date,  but  redeemable  at  the 
pleasure  of  the  state  after  five  yean*  from  date.  They  shall  be  signed  by  the 
governor  and  treasurer,  and  shall  be  countersigned  and  registered  by  the  comp- 
troller; and  the  governor  shall  cause  to  be  printed  a  sufficient  amount  of  bonds 
to  pay  said  arrearages,  and  to  pay  all  fractional  sums  less  than  one  hundred 
dollars. 

§  8.  When  any  person  has  died,  or  may  hereafter  die  before  the  receipt  of 
any  pension  due  him  under  this  act,  the  amount  due  at  the  time  of  the  death 
of  the  pensioner  shall  be  paid  to  his  surviving  wife,  if  he  left  one,  but  if  not, 
then  to  his  surviving  descendants,  if  any  there  be. 

§  9.  Before  the  payment  of  any  arrearages  of  pensions  that  accrued  prior 
to  the  first  of  July,  1874,  the  pei-son  claiming  the  san\e  shall  give  credit  for 
all  sums  he  may  have  received  under  the  appropriation  heretofore  made  for 
the  payment  of  pensions  under  said  Act  of  the  thirteenth  of  August,  1870.  * 

§  10.  The  identity  of  all  applicants  for  pension  certificates  shall  be  proved 
by  the  affidavits  of  the  applicant,  and  of  two  credible  witnesses. 

§  14.  The  proof  of  having  received  a  wound  while  in  actual  service  shall 
he  made  by  the  affidavits  of  the  applicants  and  of  two  other  persons  who 
^ere  in  the  engagement  or  in  the  expedition  at  the  time  when  the  wound  wad 
received ;  and  the  proof  of  permanent  disability  shall  be  made  by  the  affi- 
davits of  two  physicians  of  good  reputation ;  and  the  provisions  of  this  sec- 
tion shall  apply  to  all  persons  claiming  a  pension  and  having  received 
wounds. 

§  12.  The  production  of  a  pension  certificate  recognized  by  this  act,  and 
proof  by  the  affidavits  of  two  credible  witnesses,  of  the  identity  of  the  party 
to  whom  it  was  issued,  will  be  a  sufficient  authority  for  the  comptroller  of 
public  accounts  to  draw  a  treasury  warrant  in  favor  of  the  party  entitled  to 
payment  under  this  act. 

§  13.  An  act  entitled  <^An  act  granting  pensions  to  the  surviving  veterans 
of  the  Revolution  which  separated  Texas  from  Mexico,*' approved  August  13, 
1870,  be  and  is  hereby  repealed;  but  this  repeal  does  not  effect  the  right  of 
any  person  entitled  to  a  pension  under  said  act,  with  the  eleventh  section  of 
this  act  applying  thereto,  to  receive  the  arrearages  of  a  pension  due  under  the 
«ame,  in  accordance  with  the  provisions  of  this  act. 

§  14.  No  person  for  a  period  of  time  later  than  the  first  day  of  July,  1874, 
shall  be  paid  under  the  provisions  of  this  act,  unless  the  holder  of  a  pension 
oertificate, shall  prove  to  the  satisfaction  of  the  county  court  of  the  county  iu 
which  he  resides,  that  he  has  not  sufficient  property,  without  the  aid  of  such 
pension ;  which  proof  shall  be  forwarded  to  the  comptroller ;  and  the  State  of 
Texas,  in  recognition  of  the  gallant  deeds  and  services  rendered  by  the 
patriots  that  fought  for  the  independence  of  Texas,  dedicates  a  silver  medal 
to  each  and  every  soldier  who  participated  in  the  battles  for  independence ; 
Hud  the  comptroller  is  hereby  directed  to  cause  the  mnnufachiring  of  said 
silver  medals..  The  medal  on  one  side  to  have  the  name  of  the  veteran,  com* 
pauy  and  regiment,  and  on  the  other  side  a  lone  star  of  Texas. 
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5  15.  That  the  sum  of  five  hundred  dollars,  or  so  much  thereof  as  may  be 
necessary,  be  and  is  hereby  appropriated  out  of  any  money  in  the  treasury, 
not  otherwise  appropriated,  to  pay  the  expense  of  preparing  said  bonds. 
That  the  bonds  herein  provided  for  shall  be  exempt  from  attachment,  garnish* 
ment  and  forced  sale  so  long  as  they  remain  in  the  hands  of  the  original 
owners. 

§  IG.  This  act  shall  take  effect  from  and  after  its  passage. 

An  Act  to  Bepeal  an  Act  Entitled  **An'Act  Gbanting  Pensions  to 
THE  Surviving  Veterans  op  the  Revolution  which  Separated  Texas 
FROM  Mexico,"  Approved  April  21,  1874.  [March  18,  1875;  14  L^.  S.  S* 
p.  112.] 

§  1.  Be  it  enacted  by  the  legislature  of  the  State  of  Texas,  that  an  act  en- 
titled, <*An  act  granting  pensions  to  the  surviving  veterans  of  the  Bevolutioa 
which  separated  Texas  from  Mexico,''  approved  April  21,  1874,  be  and  the 
same  is  hereby  repealed ;  provided^  this  act  shall  not  impair  the  rights  of  those 
applicants  whose  claims  were  recognized  by  the  comptroller  at  the  date  of  its 
passage. 

§  2.  That  this  act  take  effect  and  be  in  force  from  and  after  its  passage. 

An  Act  to  Amend  an  Act  Entitled  <*An  Act  to  Authorize  the  Hold* 
ers  of  State  Warrants  to  Surrender  the  Same  to  the  State  Treasures^ 
and  to  Beceive  State  Bonds  in  Liev  Thereof,"  Approved  May  30,.  1873. 
[May  2,  1874;  14  Leg.  p.  207.] 

§  1.  Be  it  enacted  by  the  legislature  of  the  State  of  Texas,  that  section  one 
of  the  above  recited  act  be  amended,  so  as,  hereafter,  to  read  as  follows: 
Section  1.  •'That  the  governor  be  and  is  hereby  authorized  to  have  printed 
coupon  bonds  of  said  state,  of  the  denomination  of  one  hundred  dollars  each» 
to  the  amount  of  one  hundred  thousand  dollars ;  of  the  denomination  of  fi?e 
hundred  dollara,  to  the  amount  of  one  hundred  and  fifty  thousand  dollars ;  of 
the  denomination  of  one  thousand  dollars,  to  the  amount  of  two  hundred  and 
fifty  thousand  dollars;  payable  ten  years  from  first  day  of  January,  1874, but 
redeemable  at  the  pleasure  of  the  state,  at  any  time  after  three  years  from 
their  date,  drawing  interest  at  the  rate  of  ten  per  cent,  per  annum,  payable 
semi-annually  in  the  city  of  New  York,  on  the  first  days  of  January  and  July, 
of  each  year,  which  bonds  shall  be  numbered  consecutively  from  one  upwards, 
to  begin  with  one  hundred  dollar  bonds,  and  to  end  with  one  thousand  dollar 
bonds,  and  shall  be  signed  by  the  governor  and  treasurer  of  the  state,  and 
countersigned  and  registered  by  the  comptroller  of  public  accounts." 

§  2.  That  section  two  of  the  above  recited  act  be  so  amended  as  to  read  as 
follows:  **Section  2.  Any  holder  of  state  warrants  shall  have  the  right 
to  surrender  them  (them)  to  the  state  treasurer,  in  sums  of  one  or  more  hun* 
dred  of  dollars,  and  to  receive  in  lieu  thereof  an  equal  amount  of  the  forego* 
ing  bonds,  in  the  following  manner,  viz:  Upon  application  to  the  comp* 
troUer  of  public  accounts  be  shall  receive  a  deposit  warrant  requiring  the 
treasurer  of  the  state  to  receive  the  amount  of  the  state  waiTants,  with  the 
amount  of  interest  thereon,  proposed  to  be  surrendered,  and  to  issue  in  lieu 
thereof  the  corresponding  amount  in  the  said  state  bonds.  When  such  de- 
posit warrant  shall  be  presented  to  the  state  treasurer,  with  a  corresponding 
amount  in  state  warrants,  it  shall  he  his  duty  to  receive  said  state  wan-ants, 
and  countersign  the  deposit  warrant,  and  issue  in  lieu  thereof  the  above  named 
state  bond  for  an  equal  amount,  and  the  treasurer  shall  alter  in  writing  the 
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amonnt  of  the  interest  coapons  to  correspond  with  the  date  of  delivery  of  said 
bonds,  and  he  shall  also  write  on  all  state  bonds  so  surrendered,  the  word 
^cancelled'  and  sign  his  n^me  thereto." 

§  3.  The  state  treasurer  shall,  on  the  first  day  of  each  and  every  month, 
make  a  written  return  to  the  compti*oller,  containing  description  of  all  deposit 
warrants,  and  state  warrants  that  he  has  received,  and  all  state  bonds  that  he 
has  issued  under  the  provisions  of  this  act ;  thereupon  it  shall  be  the  duty  of 
the  comptroller  and  secretary  of  state  immediately  to  examine  and  compare 
said  report  with  the  original  deposit  warrants  and  state  warrants,  and  if  found 
to  be  correct,  they  shall  endorse  the  said  report  ^^approved"  and  sign  the 
same,  and  cause  the  state  warrants  described  in  said  report  to  be  destroyed 
by  fire.  All  such  reports,  when  approved,  shall  be  recorded  in  the  comp- 
troller's ofiice. 

§  4.  That  section  four  of  the  above  recited  act,  shall  be  so  amended  as 
hereafter  to  read  as  follows:  <* Section  4.  When  any  of  the  said  state  bonds 
shall  be  issued  by  the  treasurer,  he  shall  immediately  thereafter  set  apart  and 
retain  in  the  treasury,  from  the  first  money  paid  in  on  account  of  state  rev- 
enue of  any  description,  an  amount  sufficient  to  make  the  next  semi-annual 
payment  of  interest  on  all  of  said  bonds  then  outstanding ;  and  also  on  the 
first  day  of  January,  annually,  after  the  issuance  of  any  of  the  said  bonds,  set 
apart  the  two  per  cent,  as  a  sinking  fund  for  the  redemption  of  the  principal, 
as  required  by  the  twenty-third  section  of  article  twelve,  of  the  state  consti- 
tution. .  All  moneys  so  set  apart  and  retained  in  the  treasury  are  hereby 
appropriated  for  the  payment  of  the  semi-annual  interest  on  said  bonds,  as 
the  same  shall  accrue  and  become  payable ;  and  it  shall  be  the  duty  of  the 
state  treasurer,  in^due  and  proper  time,  to  have  remitted  to  New  York  city, 
the  necessary  amounts  to  pay  the  semi-annual  interest  accruing  on  said  bonds, 
on  and  after  each  first  days  of  January  and  July,  in  each  year;  the  money  so 
set  apart  and  retained  in  the  treasury  shall  be  used  for  no  other  object,  and 
this  section  shall  continue  in  force,  and  be  irrepealable  until  all  the  bonds 
issued  under  this  act  shall  have  been  paid  and  discharged  by  the  state." 

§  5.  That  section  five  of  the  above  recited  act  be  amended  as  hereafter  to 
read:  *'Sec.  5.  Any  bonds  now  outstanding  against  the  state,  under  the 
above  recited  act,  may  be  exchanged  at  par  for  the  bonds  authorized  by  this 
act,  and  nothing  in  this  act  shall  be  so  construed  as  to  invalidate  the  bonds 
now  outstanding  against  the  state  under  the  act  above  recited." 

§  6.  That  section  six  of  the  above  recited  act  be  amended  as  hereafter  to 
read:  <<Sec.  6.  That  the  additional  sum  of  one  thousand  dollars,  or  so  much 
thereof  as  may  be  necessary,  is  hereby  appropriated  to  pay  for  the  printing 
of  the  bonds  hereby  authorized  to  be  issued." 

§  7.  That  this  act  shall  take  effect  and  be  in  force  from  and  after  its  passage. 

An  Act  to  Provide  pop  the  Payment  of  the  Bonds  op  the  State  op 
Texas,  that  Will  Become  Due,  and  that  are  Betirable  in  the  Years 
1876  AND  1877,  AND  TO  Make  Adequate  Provisions  for  the  Floating 
Indebtedness  of  the  State,  and  to  Supply  Deficiencies  in  the  Rev- 
enue BY  THE  Sale  op  the  Bonds  op  the  State,  and  to  Make  an  Appro- 
priation TO  Carry  Into  Effect  the  Provisions  of  the  Same.  [July  6, 
1876;  15  Leg.  p.  40.] 

Whereas,  portions  of  the  bonded  debt  of  the  State  of  Texas  will  become 
due  in  the  years  1876  and  1877,  and  it  is  a  case  of  imperative  necessity  and 
emergency  that  the  same  shall  be  provided  for  and  paid  at  maturity,  and  at 
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the  same  time  that  adequate  provisions  should  be  made  for  the  floating  indebt- 
edness of  the  state;  therefore,  four-fifths  of  each  house  concurring  by  yeas 
and  nays  in  the  suspension  of  the  rules  requiring  this  act  to  be  read  on  three 
several  days  therein,  and  two-thirds  of  all  the  members  elected  to  each  house 
concurring  by  yeas  and  nays  in  enacting  that  this  act  shall  take  effect  from 
its  passage,  all  of  which  is  duly  entered  upon  the  journals. 

§  1.  Be  it  enacted  by  the  legislature  of  the  State  of  Texas,  that  this  act 
shall  take  effect  from  and  after  its  passage. 

§  2.  That  the  governor  of  the  state  is  hereby  authorized  to  have  engraved 
the  bonds  of  the  State  of  Texas,  of  the  denomination  of  one  thousand  dollars 
each,  to  the  amount  of  eight  hundred  thousand  dollars  ($800,000),  and  also 
to  have  prepared,  either  in  manuscript  or  from  engraved  plates,  bonds  of  such 
denomination  as  the  interest  of  the  state  and  the  parties  purchasing  may  re- 
quire, to  the  extent  of  eight  hundred  and  seventy-five  thousand  dollars,  to  be 
known  as  registered  bonds. 

§  3.  That  said  bonds  shall  be  payable  thirty  years  from  the  first  day  of 
July,  A.  D.  1876,  to  bearer,  in  gold  coin  of  the  United  States,  and  shall  bear 
interest  at  the  rate  of  six  per  cent,  per  annum,  payable  semi-annually  in  goltl 
coin  of  the  United  States,  to-wit,  on  the  first  day  of  January  and  the  first  day 
of  July  of  each  year,  and  have  coupons  attached  for  each  installment  of  inter- 
est which  may  become  due,  except  the  registered  bonds  herein  provided  for, 
which  may  be  prepared  without  coupons.  The  principal  and  interest  of  the 
eight  hundred  one  thousand  dollar  coupon  bonds  shall  be  payable  in  the  city 
of  New  York,  through  such  agent  or  agents  as  the  governor  of  the  state  may 
select,  but  no  agent  shall  receive  more  than  one-fourth  of  one  per  cent,  for 
paying  said  bonds  or  interest  under  this  act;  but  the  principal  and  interest  of 
the  registered  bonds  shall  be  payable  in  the  city  of  Austin,  at  the  office  of  the 
state  treasurer. 

§  4.  That  said  bonds  shall  be  signed  by  the  governor  and  treasurer  of  the 
State  of  Texas,  and  countersigned  and  registered  by  the  comptroller,  with  the 
seal  of  the  state  thereto  afiSxed. 

§  5.  The  comptroller  of  public  accounts  shall  sell  the  bonds  provided  for 
in  this  act,  at  such  times  and  places,  and  in  such  amounts,  as  the  governor 
may  direct;  provided^  the  same  shall  not  be  sold  for  less  than  one  hundred 
cents  on  the  dollar,  and  shall  cause  the  net  proceeds  arising  from  such  sales 
to  be  deposited  in  the  state  treasury. 

§  6.  And  it  shall  be  the  duty  of  the  governor  to  report  to  the  legislature 
the  amount  of  bonds  sold,  to  whom  sold,  the  amount  realized  therefrom,  the 
name  of  the  agent  or  agents  through  whom  sold,  and  the  commission,  if  any, 
allowed  the  aorent  or  accents  on  such  sales. 

§  7.  That  the  proceeds  arising  from  the  sales  of  bonds  sold  under  the  pro- 
visions of  this  act,  shall  be  applied  exclusively  to  the  following  purposes,  using 
the  money  first  realized  to  the  payment  of  the  debts  now  due,  and  so  on  to 
th.e  other  debts  according  to  the  respective  dates  at  which  they  severally 
mature  and  are  retirable,  excepting  that  the  two  hundred  and  seventy-nine 
thousand  dollars  ($279,000),  maturing  July  1,  1876,  are  to  be  first  provided 
for:  First,  for  the  redemption  and  payment  of  **revenue  deficiency  (ten  per 
cent.)  bonds,"  issued  under  Act  of  May  9, 1871,  maturing  July  1,  1876,  two 
hundred  and  seventy-nine  thousand  dollars  ($279,000);  second,  for  the  re- 
demption and  payment  of  the  balance  outstanding  of  (six  per  cent.)  "bonds 
for  funding  state  debt,"  issued  under  Act  of  November  9,  1866,  maturing 
January  1,  1877,  one  hundred  and  twenty-five  thousand  dollars  ($125,000); 
third,  for  the  redemption  and  retiring  of  the  balance  of  outstanding  (ten  per 
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cent.)  **bond8  for  funding  state  warrants,"  issued  under  Act  of  May  30, 1873, 
retirable  at  the  option  of  tlie  government  at  any  time  three  years  after  the 
date  of  issue;  py^ovided^  the  governor  deem  it  advisable  to  retire  the  same, 
four  thousand  four  hundred  dollars  ($4,400) ;  fourth,  for  the  redemption  and 
retiring  of  (ten  per  cent.)  **bonds  for  funding  state  warrants,"  issued  under 
Act  of  May  2,  1874,  retirable  at  the  option  of  the  government  at  any  time 
after  July  1,1877;  provided^  the  governor  deem  it  advisable  to  retire  the 
same,  four  hundred  and  ninety-nine  thousand  dollars  ($499,000);  fifth,  for 
the  payment  of  ^'outstanding  warrants  on  general  revenue,"  forty-two  thou- 
sand seven  hundred  and  twenty -one  dollars  and  twenty-nine  cents  ($42,- 
721.29),  or  as  much  thereof  as  may  be  necessary;  sixth,  for  the  payment  of 
outstanding  Warrants  on  ^'school  fund"  account,  and  for  claims  yet  to  be 
audited,  with  interest  due  thereon,  four  hundred  thousand  dollars  ($400,000), 
or  as  much  tliei*eof  as  maybe  necessary;  seventh,  for  the  payment  of  **ap- 
proved  certificates  of  debt,"  outstanding,  with  interest  thereon  until  paid,  sixty 
thousand  dollars  ($60,000),  or  as  much  thereof  as  may  be  necessary;  eighth, 
for  thepaynuent  of  *' interest  due  the  agricultural  and  mechanical  college  fund," 
to  February  1,  1876,  forty-five  thousand  two  hundred  and  eighty  dollars 
($45,280);  ninth,  for  the  payment  of  outstanding  (ten  per  cent.)  interest 
treasury  warrants,  issued  prior  to  the  28th  day  of  January,  1861,  and  for 
eight  per  cent,  bonds  that  should  have  been  issued  therefor,  twenty  thousand 
dollars  (  $20,000),  or  as  much  thereof  as  may  be  necessary ;  tenth,  <*to  supply 
casual  deficiencies  of  revenue"  for  the  support  of  the  state  government  (if 
necessary),  as  provided  for  by  section  49,  article  3,  state  constitution,  two 
hundred  thousand  dollars  ($200,000.)  Total,  one  million  six  hundred  and 
seventy-five  thousand  four  hundred  and  one  dollars  and  twenty-nine  cents 
($1,675,401.29.)  After  the  payment  of  the  several  classes  of  indebtedness 
above  enumerated,  the  balance,  if  any,  shall  be  used  for  the  retirement  of  the 
bonded  indebtedness  of  the  state  in  the  same  manner  as  the  sinking  fund  is 
provided  for  by  section  nine  of  this  act. 

§  8.  That  the  treasurer  of  the  state  be  and  is  hereby  authorized  and  re- 
quired immediately  after  the  payment  of  the  last  preceding  semi-annual  in- 
stallment of  interest,  to  reserve  and  set  apart  out  of  the  first  money  received 
in  the  treasury,  whether  from  taxes  collected  for  the  support  of  the  govern- 
ment, or  from  a  special  interest  tax,  an  amount  of  funds  sufiicient  to  pay  the 
next  succeeding  semi-annual  installment  of  interest,  which  may  become  due 
upon  the  bonds  sold  under  the  provisions  of  this  act;  and  in  the  same  manner 
he  shall  provide  for  the  first  semi-annual  installment  of  interest  due  after  the 
sale  of  any  of  the  bonds  sold  under  the  provisions  of  this  act,  and  also  reserve 
and  set  apart  from  either  of  the  same  sources  an  amount  sufficient  to  create  a 
sinking  fund  of  two  per  centum  per  annum  for  the  ultimate  redemption  of 
the  principal  of  the  bonds  so  sold. 

§  9.  That  whenever  there  is  an  amount  of  ten  thousand  dollars  or  more  in 
the  treasury  of  the  state  to  the  credit  of  the  sinking  fund,  it  shall  be  the  duty 
of  the  treasurer  of  the  state  to  give  thirty  days*  notice  in  some  daily  news- 
paper of  general  circulation,  published  in  the  city  of  New  York,  and  in  one 
published  at  the  capital  of  the  state,  that  be  will  receive  sealed  proposals  for 
the  purchase  from  the  lowest  bidder,  of  such  amount  of  the  bonds  provided 
for  in  this  act  as  the  sinking  fund  in  the  treasury  shall  enable  him  to  pui-chase. 
The  sealed  proposals  herein  provided  for  shall  be  opened  by  the  treasurer  in 
the  presence  of  the  governor  and  comptroller,  and  the  sinking  fund  may  be 
applied  to  the  redemption  of  the  bonds  offered  at  the  lowest  rate.  The  bonds 
so  purchased,  if  any,  shall  be  burned  at  once,  in  the  presence  of  the  governor, 
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comptroller  and  treasarer  of  the  state,  who  shall  together  sign  a  certificate 
certifying  to  the  destruction  of  said  bonds,  in  accordance  with  the  re- 
quirements of  this  section,  setting  foi*th  the  numbers,  dates  and  amount  of 
each  of  said  bonds  so  destroyed;  said  certificate  shall  be  filed  in  the  ofiice  of 
the  comptroller  of  public  accounts. 

§  10.  The  State  of  Texas  hereby  pledges  her  faith  for  the  payment  of  the 
principal  and  interest  of  the  bonds  authorized  by  this  act  to  be  issued.  All 
the  provisions  of  section  eight  of  this  act  shall  forever  be  irrepealable  until  the 
principal  and  interest  of  the  bonds  provided  for  in  this  act  shall  have  been 
fully  paid  and  satisfied. 

§  11.  That  the  treasurer  of  the  state  is  hereby  requii*ed  to  give  notice  in  a 
newspaper  of  general  circulation,  published  in  the  city  of  New  York,  and  in  a 
newspaper  published  at  the  state  capital,  for  at  least  thirty  days  prior  to  the 
maturity  and  the  time  fixed  for  the  i*etiring  of  such  bonds  as  are  by  law  re- 
tirable,  and  are  contemplated  to  be  redeemed  and  retired  by  this  act,  that  the 
same  will  be  redeemed  and  retired  by  such  agent  or  agents  of  the  state  as  the 
governor  may  appoint  at  the  city  of  New  York,  for  such  bonds  as  are  made 
redeemable  there ;  and  for  those  bonds  made  redeemable  at  the  state  treasury, 
or  where  no  place  of  redemption  is  specially  named,  that  such  bonds  will  be 
redeemed  at  the  state  treasury;  and  all  bonds  not  presented  at  the  time  spec- 
ified in  said  notices,  interest  thereon  shall  cease.  The  bonds  so  redeemed  and 
retired  shall  be  destroyed  in  the  same  manner  as  bonds  redeemed  through  the 
sinking  fund,  as  provided  by  section  nine  of  this  act. 

§  12.  Should  the  legal  holder  of  any  of  the  claims  a^inst  the  state 
for  the  payment  of  which  this  act  provides,  desire  to  take  the  bonds  author- 
ized to  be  issued  by  this  act  in  payment  or  exchange  for  such  claims,  be  may 
be  permitted  to  do  so;  provided^  he  will  allow  the  current  market  value  of 
said  bonds,  should  that  be  raoi*e  than  par;  but  in  no  instance  shall  said  bonds 
be  paid  in  redemption  of  any  class  of  debt  for  whose  payment  this  act  provides 
at  less  than  one  hundred  cents  on  the  dollar,  except  herein  otherwise  provided. 
When  parties  holding  claims  for  fractional  amounts  so  as  to  be  unable  to  pur- 
chase one  entire  bond  or  more,  such  paities  shall  have  the  privilege  to  pay  the 
difference  in  money,  so  as  topurchase  one  or  more  bonds,  as  the  case  maybe; 
provided^  application  for  such  purchase  or  exchange  shall  be  made  to  the  state 
treasurer  within  sixty  days  after  the  passage  of  this  act. 

§  13.  That  the  sum  of  two  thousand  dollars,  or  so  much  of  the  same  as 
may  be  necessary,  is  hereby  appropriated  out  of  any  money  in  the  treasury 
not  otherwise  appropriated  to  pay  the  expenses  of  engraving  and  printing  the 
bonds  provided  for  in  this  act. 
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A]fSia>M£NT8  AND  LAW8  EnACTED  SiNCE  THE  ADOPTION  OF  THE  REVISED  OlYIL  STATUTES 

ABB  Noted  in  Small  Ttpb  at  the  End  op  Each  Title. 


THE  REVISED  CIVIL  STATUTES. 
Style. 

The  first  section  provides  for  the  manner  in  which  the  Revised  Statutes  shall 
be  cited. 

TiTLB  1. —  Adoption. 

There  has  been  no  change  made  in  this  law. 
No  change  has  been  made  In  this  titie. 

Title  2. — Affidavits ^  etc. 

Art.  4  corresponds  with  Constitution^  Bill  of  Rights^  Art.  1,  Sec.  5. 

Art.  5  authorizes  oaths  and  affirmations  made  in  the  course  of  any  judicial 
proceeding  to  be  made  before  the  judge  or  clerk  of  the  court  or  justice  or 
the  peace. 

Alt.  6  requires  all  affidavits  to  be  in  writing  and  signed  by  the  affiant. 

Art.  7  prescribes  the  several  officers  within  the  State,  without  the  State  and 
in  the  United  States  and  without  the  United  States,  who  are  authorized  to  ad- 
minister oaths  and  affidavits,  and  to  give  certificates  thereof.  These  provi- 
sions will  be  found  to  harmonize  with  Art.  2226,  prescribing  the  officers- 
authorized  to  take  depositions;  and  Arts.  4305,  6,  7,  concerning  acknowledg- 
ment and  proof  of  instruments  for  record. 

Art.  8  provides  for  oaths,  etc.,  in  such  other  cases  as  may  be  authorized  by 

law. 

Article  4  was  substituted  by  the  Act  adopting  Bevised  CivU  Statutes;  the  title  has  since 
been  amended  by  the  Acts  ol  the  19  Leg.  p.  78,  and  20  Leg.  p.  6. 

Title  ^a.—Agrieulture^  Inatarance,  Statistics  and  Eistory—Department  of. 
This  title  is  based  upon  the  Act  of  the  20  Leg.  p.  28. 

Titles  3  and  4. — Aliens — Apportionment. 

No  changes  have  been  made  under  these  titles.  In  fact,  under  the  provi- 
sions of  the  Constitution  (Art.  iii.  Sec.  2)  and  of  the  Apportionment  Ordi- 
nance (Section  1),  it  is  doubtful  whether  any  change  in  the  present  apportion- 
ment can  lawfully  be  made  before  the  next  census  is  taken.  Ait.  44  of 
Paschal's  Digest,  under  the  head  of  **Aliens,"  will  be  found  in  the  Revised 
Statutes  under  Art.  658,  where  it  properly  belongs. 

Title  8.    There  has  been  no  change  made  in  this  title. 

Title  4.  Art.  10,  See.  5,  ol  the  R.  S.  was  amended  by  an  Act  of  the  16  Leg.  p.  107.  A 
new  senatorial  and  representative  apportionment  was  made  by  the  Act  of  the  1/ Leg.  S.  S.  p. 
9.  A  new  congressional  apportionment  was  made  bv  the  Act  of  the  17  Leg.  S.  S.  p.  38.  New 
judicial  districts  as  now  organized  were  created  by  the  Acts  of  the  17  Leg.  S.  S.  p.  56;  18  Leg., 
pp.  50,  66;  18  Leg.  S.  S.  pp.  12, 14,  32,  56;  19  Leg.  pp.  5,  19,  20,  23,  38,  55,  84, 108;  20  Leg.  pp*^ 
23,  33,  35,  43,  46,  62,  63,  69,  73,  79, 106, 108, 129. 
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Title  5. — Apprentices. 

This  title  has  been  supplied.  The  relation  of  master  and  apprentice  as  ex- 
isting at  common  law  ( 1  Black.  Com. »  p.  426,)  is  recognized  in  this  State,  and 
the  present  Constitution  (Art.  v,  Section  16)  gives  jurisdiction  to  the  county 
courts  to  apprentice  minors  in  such  manner  as  may  be  provided  by  law. 

The  necessity  for  the  passage  of  some  act  for  the  benefit  of  orphan  minors 
and  for  such  minors  as  their  parents  or  guardians  may  desire  to  apprentice, 
and  to  regulate  by  statute  the  relation  between  the  master  and  apprentice, 
49eems  apparent. 

To  meet  this  want  this  title  has  been  prepared. 

The  apprentice  laws  of  other  states  were  carefully  examined,  especially 

those  of  California,  Iowa,  New  York,  Virginia,  Georgia  and  Alabama,  and 

this  title  will  not  be  found  to  differ  materially  from  like  laws  adopted  by 

other  states. 

Art.  23  was  amended  by  the  Act  adopting  the  Bevised  Oiyil  Statutes.  There  has  been  no 
other  change  made  in  the  title. 

Title  6. — Arbitration. 

There  has  been  no  material  change  made  in  the  law  under  this  head.     A 
few  articles  which  experience  has  shown  were  necessary  have  been  added. 
There  has  been  no  change  made  in  this  title. 

Title  7. — Archives. 

This  chapter  has  been  prepared  with  great  care,  and  has  grouped  under  ap- 
propriate articles  the  substance  of  the  legislation  on  that  subject  from  1836  to 
the  present  time. 

Some  change  has  been  made  in  the  language,  but  none  has  been  made  in  the 
law  itself. 

The  date  of  April  18,  1876,  in  Art.  57,  w^  fixed  with  reference  to  the 
provisions  of  Art.  xui  of  the  present  Constitution,  which  prohibits  after  its 
4idoption,  the  deposit  in  the  general  land  office  of  any  title  issued  prior  to 
Nov.  13,  1835,  except  upon  certain  conditions. 

Amended  by  the  Act  of  20  Leg.  p.  47. 

Title  7a. — Assignment  for  Ben^  of  Creditors. 

This  title  is  based  upon  the  Act  ol  the  16  Leg.  p.  57;  amended  by  the  Act  ol  the  IS  Leg. 
p.  46. 

Title  8. — Asylums. 

The  laws  relative  to  the  different  asylums  have  been  collected  and  arranged 
without  substantial  change,  except  that  greater  restrictions  have  been  thrown 
4iround  their  financial  management. 

The  rules  of  procedure  de  lunatico  inquirendo  have  also  been  amplified  in 
detail. 

Certain  amendments  are  suggested  by  which  the  State  will  be  able  to  enforce 

reimbursement  from  lunatics  not  indigent.     (Arts.  106  to  120.) 

Amended  by  Acts  of  the  16  Leg.  p.  103,  and  18  Leg.  pp.  9,  103, 109;  19  Leg.  p.  9;  20  Leg. 
pp.  129, 150. 

Title  9. — Attachment  and  Garnishment. 

Much  care  and  attention  has  been  given  to  these  titles. 

Art.  152  corresponds  with  Article  142,  P.  D.  The  amendments  authorize 
an  attachment  against  Foreign  Corporations;  limit  an  attachment  against  a 
person  about  to  vemoye  permanently  from  the  State;  to  such  as  refuse  to  pay 
or  secure  the  debt  of  plaintiff;  authorize  an  attachment  where  defendant  \s 
about  to  remove  a  part  of  his  property  out  of  the  county ;  when  he  is  about  to 
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convert  his  property^  or  a  part  thereof ^  into  money  ^  for  the  purpose  of  placing 
it  beyond  the  reach  of  his  creditors;  and  when  the  debt  is  due  for  property  ob- 
tained  under  false  pretences. 

Art.  161  authorizes  the  issuance  of  several  writs  to  different  coanties. 

Art.  163  authorizes  the  delivery  of  the  writ  to  the  officer  or  to  the  party  or 
his  attorney. 

Arts.  166-7  authorize  the  writ  to  be  levied  in  the  same  manner  as  an  ex- 
ecution. 

Art.  170  provides  for  the  replevin  of  attached  property  by  the  defendant. 

Art.  172  prescribes  the  mode  of  procedure  for  the  sale  of  perishable 
property. 

Art.  175  permits  the  judge  or  justice  to  make  necessary  orders  for  the  pre- 
servation or  use  of  attached  property. 

Arts.  176-7-8  prescribes  the  form  of  returns  on  the  writ  of  attachment. 

Art.  179  creates  and  defines  the  attachment  lien. 

Art.  180  provides  for  the  judgment  foreclosing  the  lien. 

Art.  181  prescribes  the  form  of  the  judgment  when  the  property  has  beeo 
replevied. 

Art.  182  prescribes  the  form  of  the  judgment  in  favor  of  the  defendant. 

Art.  183  brings  together  the  provisions  of  the  Act  regulating  attachments 
(P.  D.  157);  of  the  Act  concerning  executions  (P.  D.  3785);  of  the  Act 
concerning  garnishments,  April  20,  1874,  page  113. 

Art.  185  prescribes  the  form  of  the  application  for  the  writ. 

Arts.  188-9  gives  the  form  of  the  writ  of  garnishment. 

Art.  190  prescribes  the  manner  of  serving  and  returning  the  writ. 

Art.  191  declares  the  effect  of  service  of  the  writ. 

Art.  192  prescribes  the  form  of  the  answer  of  the  garnishee. 

Art.  193  declares  the  effect  of  the  answer  of  the  garnishee. 

Art.  196  gives  the  form  of  a  commission  to  take  the  answer  of  the 
garnishee. 

Art.  199  gives  form  of  writ  issued  by  commissioner  for  garnishee  to  appear 
and  answer. 

Arts.  200  and  201  provide  for  issuance  and  service  of  writ. 

Art.  207  prescribes  the  remedy  when  garnishee  refuses  to  deliver  the  effects 
found  to  be  in  his  possession. 

Art.  219  prescribes  the  rule  as  to  costs. 

Art.  220  discharges  the  garnishee  from  liability  to  defendant. 

Amendments  of  the  attachment  law  are  made  in  Ai*t.  152,  R.  S.,  amending 
Art.  142,  P.  D.,  and  in  Art.  170,  R.  S.,  amending  Art.  150,  P.  D.,  by  limit- 
ing the  right  of  replevying  attached  property  to  the  defendant  in  execution. 

The  following  articles  are  supplied  to  cover  omissions  of  the  existing  laws: 

Arts.  161,  163,  166,  167,  172,  175, 176,  177,  178,  179,  180,  181, 182,185, 
188,  189,  190,  191,  192,  193,  196,  199,  200,  201,  207,  219,  220. 

Amended  by  an  Act  of  the  19  Leg.  p.  73. 

Tftlb  10. — Attorneys  at  Law. 

The  laws  relating  to  attorneys  have  been  retained  with  very  little  change 
beyond  the  following  amendments  and  additions,  viz : 

1.  In  Arts.  229,  230,  231,  232  and  233  the  mode  of  proceeding  against, 
and  the  trial  of,  an  attorney  for  the  purpose  of  revoking  or  suspending  his 
license,  is  plainly  and  fully  defined. 

2.  A  defendant  may  require  an  attorney  to  show  his  authority  for  prosecut- 
ing a  suit;  and  proceedings  in  case  he  fails  to  show  authority,  etc.,  are  pre- 
scribed.    (Arts.  237,  238  and  239,  Revised  Statutes,  p.  43.)    It  is  believed 
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that  these  three  articles  will  serve  a  good  purpose  in  preventing,  in  some  if  not 
all  parts  of  the  State,  unauthorized  litigation. 
There  has  been  no  change  made  in  this  title. 

Title  11. — Attorneys^  District  and  Courdy. 

No  substantial  changes  have  been  made  in  the  law.  The  different  provi- 
sions have  been  gathered  and  arranged  under  what  seemed  to  be  appropriate 
heads. 

Amended  by  Acts  of  the  18  Leg.  S.  S.  p.  12;  20  Leg.  pp.  12,  26. 

Tttlb  U.—Bxlls,  Notes,  etc. 
The  old  act  of  Jan.  25, 1840,  as  amended  by  the  Act  of  March  20,  1848  (P. 
D.  220,  et  seq.),  has  been  re-arranged  and  reported  with  only  verbal  changes, 
•except  in  the  following  particulars: 

1.  The  proviso  to  P.  D.  223,  forbidding  joint  action  against  two  or  more 
several  assignors  has  been  omitted  as  not  being  in  harmony  with  the  settled 
policy  of  our  laws  to  avoid  a  multiplicity  of  actions,  in  accordance  with  the 
suggestion  of  our  supreme  court  in  Rhine  v.  Hart,  27  Tex.,  95. 

2.  The  exceptions  to  the  prohibition  against  suing  indorsers,  assignors,  etc., 
without  joining  the  drawers,  makers,  etc.,  (P.  D.  225,)  have  been  enlai^ged 
so  as  to  include  cases  where  the  drawer  or  maker,  is  dead  (Scott  v.  Dewees, 
2  Tex.,  154),  and  where  his  residence  is  unknown  and  cannot  be  ascertained 
upon  reasonable  inquiry. 

3.  P.  D.  228,  prescribing  the  mode  of  impeaching  sealed  instruments,  has 
been  omitted  as  unnecessary,  since  the  abolition  of  all  distinction  between 
sealed  and  unsealed  instruments  by  the  Act  of  April  28,  1873,  p.  51. 

There  has  been  no  change  made  in  this  title. 

Title  13. — Carriers. 

No  material  changes  have  been  made  in  the  law  under  this  title. 
There  has  been  no  change  made  in  this  title. 

Title  14. — Certiorari. 

Art.  299  excepts  cases  of  forcible  entry  and  detainer  from  the  operation  of 
the  writ  of  certiorari. 

Art.  309  requires  citation  for  defendant  in  the  writ  as  in  other  cases. 

Art.  310  provides  for  docketing  the  cause. 

Art.  311  authorizes  a  motion  to  dismiss  the  certiorari  at  the  first  term. 

Art.  312  forbids  the  amendment  of  the  oath  or  bond. 

Art.  313  directs  a,  procedendo  when  the  certiorari  is  dismissed. 

Art.  314  provides  that  no  pleadings  other  than  those  required  in  the  justice's 
court  shall  be  necessary,  except  in  cases  of  amendment. 

Art.  315  requires  issues  to  be  made  up  under  the  direction  of  the  court. 

Art.  316  authorizes  the  amendment  of  pleadings  in  the  court  below,  under 
certain  limitations. 

Art.  317  authorizes  a  trial  de  novo,  and  judgment  as  on  appeals. 

Art.  318  authorizes  appeals  and  writs  of  error  from  the  judgment  of  the 
county  court  as  in  cases  of  appeal. 

The  following  articles  are  designed  to  supply  omissions  in  existing  laws: 
298,  299,  300,  306,  309,  310,  311,  312,  313,  314,  315,  316,  817,  818. 

Amended  by  the  Act  of  16  Leg.  p.  25. 

Tftle  15. — Cession  of  Lands  to  the  United  States. 
The  various  acts  on  this  subject  have  been  merely  condensed  and  re-arrangedf 
and  all  clerical  mistakes  corrected. 
There  has  been  no  change  made  in  this  title. 
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Title  16. — Change  of  Name. 

No  change  is  made  in  the  old  law  beyond  the  addition  of  Art.  339. 
There  has  t>een  no  change  made  in  this  title. 

Title  17. — Cities  and  Towns, 

The  substance  of  the  old  law  is  retained,  although  the  whole  subject  has 
been  subdivided  and  re-arranged. 

Amended  by  Acts  of  17  Leg.  pp.  18,  63,  83,  99, 114;  18  Leg.  pp.  38,  48,  99;  19  Leg.  pp.  57, 
^;  20Leg.  pp.  37, 115. 

Title  18. — Commissioners  of  Deeds. 

The  old  law  has  been  retained  with  a  few  additions. 

The  term  of  office  is  limited  (Art.  542),  and  no  one  can  be  appointed  com- 
missioner without  the  recommendation  to  the  executive  of  this  state  of  the 
executive  of  the  state  where  the  party  resides  and  desires  to  act. 

These  provisions  are  intended  to  guard  against  certain  abuses  which  have 
been  recently  disclosed,  and  to  prevent  the  appointment  of  unknown  or  im- 
proper persons. 

Amended  hy  the  Act  of  19  Leg.  p.  98. 

Title  19. — Conveyances. 

The  present  laws  upon  the  subject  of  conveyancing,  as  construed  by  our 
courts,  are  retained  in  substance.  The  form  of  conveyancing  has  not  been 
changed  in  any  material  respect.  The  following  articles  have  been  supplied, 
viz:  Art.  554,  557,  558  and  561.  The  two  articles  relating  to  implied  cov- 
enants are  taken  from  the  California  Code,  now  in  force  in  California.  They 
are  believed  to  be  useful  provisions,  calculated  to  serve  a  good  purpose  in  con- 
veyancing in  this  state. 

Amended  by  Act  of  20  Leg.  p.  38. 

Title  20. — Corporations. 

This  title  is  a  re-arrangement,  and  subdivision  of  the  old  law  into  conven- 
ient chapters  and  articles. 

A  few  additions  have  been  made. 

Sees.  72  to  79  of  the  corporation  law  of  April  27,  1874,  concerning  the 
chartering  of  certain  banks  have  been  omitted,  as  the  present  Constitution 
(Art.  XVI,  Sec.  16)  prohibits  the  creation  of  any  banking  institutions. 

Amended  hy  Acts  of  18  Leg.  p.  98;  20  Leg.  pp.  41,  91, 103, 116. 

Title  21. — Counter  Claim. 

The  substance  of  this  chapter  is  found  in  the  Act  of  1840,  concerning  dis- 
counts and  set-off  (P.  D.  3443,  e^  ^e^.),  and  the  decisions  made  thereon. 
No  changes  except  in  arrangement  and  occasional  changes  in  the  language. 

There  has  been  no  change  made  in  this  title. 

TriLE  22. — Counties  and  County  Seats. 

This  title  is  a  re-arrangement  of  the  old  law  without  any  material  changes, 
beyond  those  suggested  by  the  case  of  exparte  Towles,  48  Texas,  413. 

Amended  by  Acts  of  16  l^eg.  pp.  84,  89, 137;  17  Leg.  p.  67;  18  Leg.  p.  82;  19  Leg.  p.  88. 

Title  23. — County  Boundaries. 

This  title  is  carefully  prepared,  and  every  effort  has  been  made  to  have  it 

accurate.     The  old  law  has  not  been  changed.     This  work  has  been  prepared 

%vith  the  assistance  of  the  authorities  of  the  general  land  office. 

Amended  by  Acts  of  16  Leg.  S.  S.  p.  42;  17  Leg.  p.  38;  18  Leg.  pp.  27,  90, 105;  19  Leg. 
pp.  24,  43,  47;  20  Leg.  pp.  4,  5,  8,  12,  26,  28,  95. 
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Title  24. — County  Finances. 

This  title  has  been  supplied.  There  has  long  existed  a  necessity  for  some 
law  on  the  subject. 

Before  suggesting  this  title  the  commissioners  availed  themselves  by  cor- 
respondence and  otherwise  of  all  the  aid  that  they  could  obtain  from  those 
best  qualified  by  long  experience  to  know  the  best  remedy. 

At  the  last  session  of  the  legislature  a  bill  containiug  substantially  the  same 
provisions  as  those  of  this  title  passed  the  senate  by  a  large  vote,  after  full 
discussion^  but  was  never  reached  in  the  bouse. 

We  submit  this  title  for  consideration.     The  checks  provided  for  in  it,  or 

some  such  remedy,  are  certainly  needed,  and  in  some  form  should  be  applied. 

Amended  by  Acts  of  16  Leg.  pp.  42,  43,  61,  lOS;  17  Leg.  pp.  5, 17;  IS  Leg.  S.  S.  pp.  28,  29; 
19  Leg.  p.  56;  20  Leg.  pp.  36,  60,  77,  29, 134, 135. 

Title  25. — County  Treasurer. 

The  only  changes  upon  the  old  law  will  be  found  in  Arts.  990,  991,  intended 
to  compel  this  officer  to  give  all  the  bonds  required  by  law. 
There  has  been  no  change  in  this  title. 

Title  26. — Courts  ^  Supreme  and  of  Appeals. 

This  title  presents  no  material  change.  The  whole  subject  has  been  re- 
aiTanged. 

The  Act  of  August  21,  1876,  authorizing  the  coui*t  of  appeals  to  appoint  a 
special  bailiff  for  that  court  was  deemed  unnecessary  in  view  of  Art.  4524, 
post^  requiring  the  sheriffs  of  the  counties  where  the  appellate  courts  sit  to 
discharge  these  duties. 

A  provision  has  been  added  in  Art.  1051  on  the  subject  of  i*ehearing8. 

Art.  V,  Sec.  25,  of  the  present  Constitution  clothes  the  supreme  court  with 
ample  power  to  make  all  the  rules  necessary  to  regulate  proceedings  in  it  and 
to  expedite  the  dispatch  of  business  there,  and  we  believe,  that  no  further  leg- 
islation in  this  direction  is  necessary.  If  any  vital  change  is  desirable,  to 
effect  it  fully  a  change  in  Art.  v,  of  the  Constitution,  would  seem  to  be  better 
calculated  to  attain  the  object  desired  than  any  mere  alteration  in  the  present 
law,  which  has  long  been  in  force  and  is  well  understood. 

Amended  by  Acts  of  16  Leg.  S.  S.  p.  30;  17  Leg.  S.  S.  pp.  4,  7;  18  Leg.  p.  53;  19  Leg. 
p.  50;  20  Leg.  pp.  45,  74. 

Titles  27,  28,  29. — Courts,  District  and  County. 
District  Court. 

The  principal  changes  in  the  existing  laws  relating  to  the  district  and  county 
courts  are  the  systematic  arrangement  of  the  several  provisions  of  the  stat- 
utes relating  to  their  organization,  jurisdiction  and  practice,  and  supplying 
omissions  which  render  the  statutory  provisions  defective.  Whenever  there 
has  been  a  judicial  construction  it  has  been  followed  when  a  change  of  words 
has  become  necessary  to  make  its  meaning  clear,  or  when  a  defect  has  to  be 
supplied. 

Title  27  relates  to  the  district  court,  and  therein  are  found  the  constitutional 
and  statutory  provisions  relating  to — 

1.  The  judge. 

2.  The  clerk. 

3.  The  powers  and  jurisdiction  of  the  court  and  judge  thereof. 

4.  The  term  of  court. 

5.  Miscellaneous  provisions  relating  to  the  court. 

Amended  by  Acts  of  16  Leg.  pp.  1,  34,  42;  17  Leg.  S.  S.  p.  4;  20  Leg.  p.  103. 
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Title  28  relates  to  the  county  court,  and  therein  are  found  the  constitutional 
and  statutory  provisions  relating  to--^ 

1.  The  judge. 

2.  The  clerk. 

3.  The  powers  and  jurisdiction  of  the  county  court  and  judge  thereof. 

4.  The  term  of  the  court. 

5.  Miscellaneous  provisions  relating  to  the  county  court. 

Amended  by  Acts  of  16  Leg.  pp.  6,  Q8, 77 ;  16  Leg.  S.  S.  pp.  7, 21 ;  17  Leg.  pp.  3, 14,  28,  33,  64, 
74;  18  Leg.pp.6, 14,  24,66,g4,91;18Leg.S.S.p.  36;  19  Leg.  pp.  11, 4:^63,  60,69,  77,  94;  20 
Leg.  pp.  22,  47,  56. 

Title  29  relates  to  the  pi*actice  in  the  .district  and  county  courts,  and  therein 

are  found  the  rules  relating  to — 

1.  The  institution  of  suits. 

2.  Pleading  in  general. 

3.  Pleadings  of  the  plaintiff. 

4.  Venue  of  suits. 

5.  Parties  to  suits. 

6.  Process  and  returns. 

7.  Abatement  and  discontinuance  of  suits. 

8.  Pleadings  of  the  defendant. 

9.  Change  of  venue. 

10.  Continuance. 

11.  Trial  of  causes. 

12.  Charges  and  instructions  to  the  jury. 
18.  The  verdict. 

14.  Judgment. 

15.  Remittitur  and  amendment  of  judgment. 

16.  Bill  of  exceptions. 

17.  New  trials  and  arrest  of  judgment.  ^ 

18.  Statement  of  facts. 

19.  Appeal  and  writ  of  error. 

20.  Costs  and  security  therefor. 

21.  General  provisions  relating  to  process,  motions,  deposit  of  money  in 
court,  appointment  of  receivers  and  auditors  and  substitution  of  lost  records 
and  papers. 

The  ^atutes  relating  to  the  subject  matter  of  the  above  titles  have  been  ar- 
ranged under  their  appropriate  beads,  without  change  of  verbiage,  unless 
absolutely  necessary  to  render  the  meaning  clear.  In  some  cases  a  section  of 
the  statute  has  been  divided  into  several  ai*ticles,  and  the  arrangement  changed 
when  required  by  the  logical  sequence  of  the  matters  embraced  therein.  An 
illustration  of  this  re-arrangement  of  the  statute  is  found  in  Arts.  1093  to 
1100,  embracing  the  provisions  of  the  Act  of  August  15,  1876,  page  141, 
Sees.  1-2. 

Art.  1104  requires  district  court  deputy  clerks  to  take  the  oath  of  office,  and 
defines  their  powers.  This  act  is  a  substitute  for  Art.  503,  P.  D.,  which  only 
authorized  deputies  to  administer  oaths. 

Art.  1105  requires  district  court  clerks  to  keep  their  offices  at  the  county 
seats.  . 

Art.  1109  requires  district  court  clerks  to  pay  over  to  the  county  treasurer 
all  jury  fees  and  fines. 

Art.  1116  prescribes  the  seal  to  be  used  by  the  district  clerk  when  there  is 
but  a  single  clerk  in  the  county. 

Ai-t.  1117  defines  the  original  jurisdiction  of  the  district  court  as  prescribed 
by  the  Constitution. 
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Art.  1118  defines  the  jurisdiction  of  the  district  court  as  prescribed  by  the 
Constitution. 

Art.  1121  gives  effect  to  the  constitutional  provisions  relating  to  the  trans- 
fer of  cases  from  the  county  court. 

Art.  1130  requires  a  special  judge  to  sign  the  minutes  of  proceedings  before 
him. 

County  Courts. 

Art.  1160  prescribes  the  seal  to  be  used  by  the  county  clerk  when  there  is 
but  a  single  clerk  in  the  county. 

Art.  1173  prescribes  the  time  for  holding  the  terms  of  the  county  court  for 
civil  or  probate  business,  but  omits  the  provisions  of  the  Act  of  June  16, 1876, 
authorizing  the  county  commissioners'  court  to  change  the  time  of  holding  the 
court,  as  they  were  deemed  to  be  in  conflict  with  Art.  v.,  Sec.  17,  of  the  Con- 
stitution. 

Art.  1176  requires  the  special  judge  to  sign  the  minutes  of  the  proceeding 
had  before  him. 

Title  29. — Courts^  District f  County — Practice  in. 

Alt.  1184  amends  Art.  1424,  P.  D.,  by  prohibiting  suits,  etc.,  on  a  legal 
holiday,  as  well  as  on  Sunday. 

Art.  1186  requires  pleadings  to  be  signed. 

Art.  1188  defines  the  pleadings  of  an  intervenor. 

Art.  1191  prescribed  the  mode  of  pleading  a  special  act  of  the  legislature. 

Art.  1196  prescribes  the  pleadings  of  the  plaintiff  in  reply  to  a  counter- 
claim set  up  by  the  defendant. 

Art.  1197  renders  a  denial  of  special  defenses  unnecessary. 

Art.  1198,  Sec.  12,  prescribes  the  venue  of  suits  for  the  partition  of  land. 

Sec.  14  prescribes  the  venue  of  suits  for  divorce. 

Sec.  20  prescribes  the  venue  of  suits  to  set  aside  the  fraudulent  alienatioa 
of  lands  by  railroads. 

Art.  1209  provides  for  making  additional  parties. 

Art.  1214  authorizes  the  issuance  of  one  citation  to  each  county  where  there 
is  a  defendant. 

Art.  1215  amends  Arts.  1430  and  1431,  P.  D.,  by  requiring  the  citation  to 
state  the  date  of  filing  plaintiff's  petition,  the  file  number  of  the  suit,  the 
names  of  all  the  parties  and  the  nature  of  the  plaintiff's  demand,  and  by  re- 
quiring a  copy  of  the  plaintiff's  petition  to  accompany  the  citation  only  when 
the  defendant  resides  out  of  the  county  in  which  suit  is  pending. 

Arts.  1219  and  1220  amend  Art.  1433,  P.  D.,  by  requiring  a  defendant  to 
be  served  with  a  copy  of  the  petition  only  when  he  resides  without  the  county 
in  which  suit  is  pending. 

Art.  1221  amends  Art.  1848,  P.  D.,  so  as  not  to  require  a  citation  against 
a  county  to  be  served  during  a  term  of  the  county  court  or  so  as  a  term  of 
said  court  will  intervene  between  the  day  of  service  and  the  return  day  thereof. 

Arts.  1230  to  1234  amend  the  second  section  of  the  Act  of  March  15,  1875, 
page  170,  prescribing  the  mode  of  service  in  certain  cases,  by  prescribing  full 
and  definite  rules  in  regard  to  such  service. 

Art.  1243  makes  a  motion  to  quash  a  citation  or  the  service  thereof  wheu 
sustained,  an  appearance  to  the  succeeding  term  of  the  court. 

Art.  1244  declares  that  on  the  reversal  of  a  judgment  on  error  for  want  of 
service  of  process,  etc.,  the  defendant  will  be  presumed  to  have  entered  his 
appearance  to  the  writ  at  the  term  of  the  court  at  which  the  noiandate  shall  be 
tiled.     See  Thompson  v.  Bishop,  39  Tex.,  154. 
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Art*  1260  prohibits  the  discootinuance  of  a  suit  when  a  defendant  has  filed 
a  counter-claim  to  the  prejudice  of  the  right  of  defendant  to  be  heard  on  such 
<M>unter-claim. 

Art.  1261  prescribes  the  requisites  of  the  writ  of  scire  facias. 

Art.  1267  declares  the  effect  to  be  given  to  a  general  denial  in  pleading. 

Art.  1275  prescribes  the  duty  of  the  clerk  when  a  change  of  venue  has 
been  granted. 

Art.  1280  defines  the  appearance  day. 

Arts.  1295-6  authorize  the  employment  of  a  stenographer. 

Art.  1297  prescribes  the  order  of  proceeding  on  trial  by  jury. 

Art.  1298  authorizes  the  introduction  of  additional  testimony. 

Art.  1299  prescribes  the  order  of  argument. 

Art.  1302  authoi-izes  the  appointment  of  a  foreman  of  a  jury. 

Arts.  1322  to  1334  relate  to  the  rendition  of  a  verdict,  etc. 

Art.  1341  provides  that  the  judgment  on  appeal  or  certiorari  from  any 
<x>unty  court  sitting  in  probate  shall  be  certified  to  such  cowt  for  observance. 

Art.  1342  provides  that  judgments  on  appeal  or  certiorari  from  any  justice's 
-court  shall  be  enforced  by  the  county  couit. 

Arts.  1340-1343  amend  Art.  1479,  P.  D.,  so  as  to  require  judgment  against 
executors,  administrators  and  guardians,  in  all  cases  to  be  certified  to  the 
<X)unty  court  for  enforcement. 

Art.  1344  prescribes  the  form  of  judgment  against  executors  acting  inde- 
X>endently  of  the  probate  court. 

Arts.  1347-8  amend  Art.  1477,  P.  D.,  so  as  to  require  judgments  by  con- 
fession of  an  attorney,  to  recite  the  contents  of  the  power  of  attorney. 

Arts.  1359-1360  prescribe  the  requisites  of  a  bill  of  exceptions. 

Arts.  1377-8  prescribe  the  rules  for  making  a  statement  of  facts;  amend- 
ing Art.  1490,  P.  D. 

Art.  1379  permits  a  statement  of  facts  to  be  made  up  and  signed  in  vacation 
by  an  order  to  that  effect  entered  of  record. 

Arts.  1380  to  1383  give  effect  to  the  constitutional  provisions  in  regard  to 
^ippeals  and  writs  of  error. 

Arts.  1384  to  1386  define  terms  used. 

Arts.  1461  to  1470  authorize  the  appointment  of  a  receiver  and  define  his 
powers  and  duties. 

Arts.  1471  to  1474,  amending  Art.  3760,  P.  D.,  require  the  report  of  an 
auditor  to  be  verified  and  permits  it  to  be  contradicted  when  exceptions  have 
been  filed. 

Amendments  of  existing  statutes  are  made  in  Art.  1104,  substitute  for  Art. 
503,  P.  D.;  Art.  1173,  amending  the  Act  of  June  1&,  1876,  page  23;  Art. 
1184,  amending  Art.  1424,  P.  D.;  Art.  1186,  amending  Art.  1427,  P.  D.; 
Art.  1198,  amending  Art.  1423,  P.  D. ;  Ait.  1215,  amending  Arts.  1430-1431, 
P.  D.;  Arts.  1219-1220,  amending  Art.  1433,  P.  D.;  Art.  1221,  amending 
Art.  1048,  P.  D.;  Arts.  1230  to  1234,  amending  the  second  section  of  the 
Act  of  March  15,  1875,  page  170;  Arts.  1340  and  1343,  amending  Art.  1479, 
P.  D.;  Arts.  1347-8,  amending  Art.  1477,  P.  D.;  Arts.  1377-8,  amending 
Art.  1490,  P.  D.;  Arts.  1471,  1472,  1473,  amending  Art.  3760,  P.  D. 

The  following  articles  are  supplied  to  cover  omissions  in  existing  laws: 
Arts.  1105,  1109,  1116,  1117,  1118,  1121,  1130,  1160,  1176,  1188,  1191, 
1196,  1197,  1209,  1214,  1243,  ^244,  1260,  1261,  1267,  1275,  1280,  1295, 
1296,  1297,  1298,  1299,  1302,  1304,  1305,  1306,  1307,  1308,  1309,  1310, 
1311,  1312,  1313,  1314,  1315,  1322,  1324,  1325,  1326,  1327,  1328,  1329, 
1331,  1333,  1341,  1342,  -1359,  1360,  1379,  1380,  1381,  1382,  1383,  1384, 
1385,  1386,  1461,  1462,  1463,  1464,  1465,  1466,  1467,  1468,  1469,  1470. 

Articles  1251  and  1265  were  amended  by  the  act  adopting  the  Reyised  Civil  Statutes. 

The  title  was  amended  by  Acts  of  16  1jq%.  pp.  9,  38, 90;  17  Leg.  p.  5;  18  Leg.  pp.  4, 103; 
19  Leg.  pp.  10,  79;  20  Leg.  pp.  17,  49,  69, 102, 119,  131.  C c^r\ci\( 
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Title  30. — Courts — Criminal  District. 
There  has  been  no  change  in  this  title. 

Title  31. — Courts — Commissioners*. 

No  material  change  of  the  existing  law  has  been  deemed  necessary  under 
these  titles. 

Amended  by  Acts  of  16  Leg.  p.  44;  16  Leg.  S.  S.  p.  9;  20  Leg.  p.  58. 

Title  32. — Courts — Justices*^ 

Chapt.  1  (Arts.  1533-1538,)  provides  for  the  election  and  qualifications  of 
justices  of  the  peace.  The  basis  of  these  artices  is  found  in  the  Constitution^ 
Art.  V,  Sec.  18 ;  Art.  rv,  Sec.  28;  and  in  the  Act  of  August  17,  1876,  page 
154,  et  seq, 

Chapt.  2  (Alts.  1539  to  1545,)  relates  to  the  powers  and  jurisdiction  of  the 
justices'  courts  in  civil  cases.  They  are  taken  from  the  provisions  of  the  Act 
of  1876,  ubi  supra. 

Chapt.  3  (Alts.  1546  to  1549,)  relates  to  the  terms  of  the  justices'  courts 
under  Art.  1547.  The  justices  residing  at  the  county  seats  are  required  to 
hold  their  courts  on  the  last  Monday  of  each  month ;  the  other  justices  at  such 
times  and  places  as  the  commissioners'  court  may  prescribe.  No  other 
change. 

Chapt.  4  (Arts.  1550  to  1555,)  relates  to  dockets,  books  and  papers,  and 
conform  to  the  law  of  1876. 

Chapt.  5  (Arts.  1556  to  1565,)  relates  to  venue,  and  applies  the  rales  pre- 
scribed for  district  and  county  courts.  It  also  provides  for  changes  of  venue 
and  prescribes  the  duty  of  the  justice  upon  such  change. 

Cbapts.  6  and  7  apply  the  rules  of  district  courts,  etc.,  relating  to  parties 
and  to  security  for  costs. . 

Chapt.  8  (Arts.  1568  to  1572,)  concerning  process  and  service,  preserves 
the  existing  law  of  1876. 

Chapt.  9  (Arts.  1573  to  1575)  relating  to  pleadings,  preserves  the  existing 
law,  conforming  to  the  rules  of  the  district  and  county  courts. 

Chapt.  10,  relating  to  continuances,  no  change. 

Chapt.  11,  appearance  and  trial,  no  change. 

Amended  by  Acte  of  16  Leg.  pp.  S9, 125;  17  Leg.  pp.  10, 154;  18  Leg.  pp.  91,  113;  19  Leg. 
p.  90;  20  Leg.  pp.  10, 113. 

Title  33. — Descent  and  Distribution. 

This  statute  has  been  carefully  re-arranged,  but  no  change  whatever  in  the 
well  known  rules  of  descent  and  distribution  has  been  made. 
Amended  by  AcU  of  20  Leg.  pp.  49,  76. 

Title  34. — Elections. 

The  existing  law  under  this  title  has  been  re-arranged  without  any  material 
change. 

Since,  however,  this  portion  of  the  work  has  been  completed,  experience 
has  demonstrated  that  the  law  needs  improvement  in  some  few  respects. 

The  law  should  be  still  more  imperative,  if  possible,  than  it  now  is  as  to  the 
duty  of  the  returning  officers  to  forward  their  returns  to  the  secretary  of  state. 

An  amendment  should  also  be  provided  fgrbidding,  under  heavy  penalties, 
the  establishing  of  more  than  one  voting  place  in  each  election  precinct. 

There  should  also  be  some  express  provision  with  reference  to  the  Constitu- 
tion (Art.  ni.  Sec.  20,)  which  provides  that  no  person  who  has  ever  been  en- 
trusted in  any  capacity  with  public  money  shall  be  eligible  to  any  office  of 
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profit  or  trust  until  he  shall  have  obtained  a  complete  discharge  from  the  state. 

The  Constitution  intends  by  this  provision  not  only  that  such  a  person  shall 
not  hold  an  office,  but  that  he  shall  not  be  voted  for — he  is  declared  to  be  not 
eligible. 

While  the  Constitution  remains  as  it  is  on  this  subject,  the  law  should  ex- 
pressly declare  that  such  a  person  is  not  eligible,  and  prohibit  any  certificate  of 
election  from  being  issued  to  him,  even  if  be  settles  his  accounts  between  the 
day  of  his  election  and  the  day  of  his  qualification. 

If  this  rule  is  enforced,  all  persons  entrusted  with  public  moneys  would  ob- 
tain their  discharges  before  the  day  of  election,  or  would  not  present  themselves 
as  candidates. 

If,  however,  this  rule  is  deemed  too  harsh,  then  at  least  some  legislation 
should  be  had  defining  what  constitutes  a  default  or  failure  to  pay  over  public 
moneys. 

Whatever  provision  may  be  made,  it  should  be  distinctly  announced  and  its 
rigid  enforcement  provided  for.  The  case  of  a  person  dying  after  election  and 
before  qualication,  should  also  be  pi*ovided  for. 

Amended  by  Acta  of  16  Leg.  p.  119;  17  Leg.  pp.  97,  91;  IS  Leg.  pp.  39,  60;  20  Leg.  p.  21. 

TiTLB  35. — Election  of  President  and  Vice-President. 

'  This  title  makes  no  change  in  the  pre-existing  law. 
There  has  been  no  change  made  in  this  title. 

Title  36. — Escheat 4 

The  old  Act  of  1848  and  the  subsequent  legislation  have  been  grouped 
together. 

These  laws  have  been  the  subject  of  more  than  one  criticism  by  our  courts 
«s  being  obscure  and  contradictory  in  their  provisions. 

We  have  endeavored  to  remove  these  objections  by  remodeling  the  clauses 
which  have  been  justly  criticized.  We  have  not  deemed  it  proper  to  go 
beyond  this. 

Our  supreme  court  has  intimated  that  the  escheat  act  of  March  20,  1848, 
was  probably  repealed  by  the  Constitution  of  1869  (Hughes  v.  the  State,  41 
Texas,  18). 

The  fact  that  the  Constitution  has  itself  been  superseded  by  our  present  or- 
ganic law  would  not  work  a  revival  of  the  laws  repealed  by  it.  [P.  D., 
Art.  4577.] 

We  have,  therefore,  inserted  the  provisions  of  the  act  of  1848  as  a  law  now 
necessary  under  the  provisions  of  the  present  Constitution  (Art.xiu,  Sec.  1), 

Amended  by  Act  of  19  Leg.  p.  35. 

Title  37. — Estates  of  Decedents. 

This  title  has  been  prepared  with  as  much  care  as  we  were  capable  of 
bestowing  upon  it. 

Owing,  however,  to  the  fact  that  this  whole  subject  was  fully  considered  by 
the  last  legislature  which  passed  the  Act  of  August  9,  1876,  which  contains 
the  hiw  on  this  subject,  we  did  not  deem  it  proper  to  depart  in  any  great 
measure  from  the  system  adopted  by  that  act. 

We  have,  however,  entirely  rechanged  the  order  in  which  this  subject  is 
treated  in  that  act,  and  have  re-arranged  it  almost  completely. 

A  large  number  of  changes  and  alterations  have  also  been  made,  the 
enumeration  of  which  would  too  greatly  increase  the  length  of  this  report. 

None  of  these  changes  are  radical,  and  they  have  generally  been  designed  to 
obviate  defects  in  the  practical  working  of  the  law  which  experience  has 
disclosed. 
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These  changes  can  easily  be  noted  by  observing  the  absence  of  side 
references  to  the  existing  law. 

Amended  by  Acts  of  17  Leg.  p.  31 ;  20  Leg.  pp.  17,  73. 

Tttlb  3S.— Evidence. 

No  material  change  is  made  under  this  head.  Art.  2263n  is  suggests  as 
necessary  and  proper. 

Amended  by  Acts  of  16  Leg.  p.  126;  18  Leg.  p.  110;  20  Leg.  p.  27. 

Title  39. — Execution. 

The  law  under  this  title  has  not  been  materially  departed  from,  nor  has  any 
change  been  made  In  the  present  mode  of  issuing,  levying  and  retaming 
executions. 

The  whole  law,  as  we  understand  it  now  to  be,  has  been  carefully  gathered 
together  and  arranged  in  what  we  thought  its  most  natural  order. 

Quite  a  number  of  new  articles  have  been  added,  each  having  for  its  object 
to  make  the  law  more  simple  and  more  effectual.  These  proposed  changes 
have  been  found  useful  in  practice.  A  more  minute  reference  to  them  is  not 
deemed  necessary. 

Amended  by  Acts  16  Leg.  p.  152;  16  Leg.  S.  S.  pp.  9, 10. 

Title  40. — Exemptions. 

In  the  first  of  the  two  chapters  of  this  title  no  departure  has  been  made  from 
the  laws  now  in  force ;  they  have  merely  been  re-arranged  and  subdivided  into 
cpnvenient  articles. 

Chapt.  2,  Arts.  2344  and  2345,  provide  for  the  manner  in  which  a  home- 
stead may  be  designated  and  set  apart,  and  for  the  regbtration  of  such 
designation. 

The  remainder  of  this  title  is  substantially  the  same  as  the  Act  of  May  1, 1873. 

There  has  been  no  change  made  in  this  title. 

Title  41. — Factors  and  Commission  Merchants. 

We  have  no  changes  to  suggest  in  the  law  under  this  title.  In  Art.  2371  we 
reproduce  the  clause  in  the  Constitution  (Art.  xvi.  Sec.  25)  concerning 
drawbacks,  rebates,  etc. 

There  has  been  no  change  made  in  this  title. 

Title  ^2.— Fees  of  Office. 

This  title  has  been  carefully  prepared  and  arranged,  with  a  view  to  easy  ref- 
erence. The  changes  made  in  the  old  law  will  easily  be  seen  without  further 
special  reference.  In  some  instances  the  fees  will  be  found  to  have  been 
reduced. 

Amended  by  Acts  of  17  Leg.  p.  99;  18  Leg.  pp.  16, 49,  72,  83. 

Title  43. — Fences. 
Amended  by  Acts  of  18  Leg.  S.  S.  p.  37;  20  Leg.  p.  30. 

Tftle  44. — Fiscal  Tear. 

These  titles  present  no  changes. 
There  has  been  no  change  made  in  this  title. 

Title  45. — Forcible  Entry  and  Detainer. 

The  provisions  of  our  present  law  authorizing  the  action  of  forcible  entry 
and  detainer  are  retained,  and  other  grounds  for  the  action  have  been  supplied. 
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The  provisioa  of  the  present  law  autboriziDg  five  dollars  per  day  damages 
appears  to  be  oppressive  and  is  omitted. 

Instead  of  certiorayn  we  have  substituted  the  appeal,  believing  an  appeal 
ought  to  be  allowed,  and  that  it  was  contemplated  by  the  Constitution ;  pro- 
viding ^  however^  that  the  appellee  may  prove  damages,  etc.,  for  possession 
and  expenses  of  prosecution  and  defending  the  case  in  the  county  court — a 
provision  taken  from  the  Kentucky  Code,  and  believed  to  be  just. 

There  has  been  no  change  made  in  this  title. 

Title  46. — Frauds  and  Fraudulent  Conveyances. 

A  careful  examination  of  our  present  statute  upon  the  subject  of  frauds  and 
fraudulent  conveyances  will  show  that  Sec.  2  (Art.  3876,  Pasch.  Dig. )  and  Sec. 
3  (Art.  3877,  ib.)  are  objectionable.  What  does  Sec.  3  mean?  Does  it  mean 
that  Sec.  2  shall  not  apply  to  a  gift?  Why  also  treat  of  four  or  five  distinct  sub- 
jects in  one  sentence,  as  in  Sec.  2?  Why  such  a  confused  statement  of  words 
and  synonyms,  as  in  the  first  two  paragraphs  of  Sec.  2?  It  is  true  that  our 
courts  have  been  called  on  to  construe  this  statute  very  often,  and  that  we 
should  touch  it  carefully  and  knowingly.  We  have  examined  the  Codes  of 
many  other  States,  and  find  that  their  statutes  of  frauds  are  much  better  de- 
fined and  more  easily  understood  than  ours.  We  have,  therefore,  ventured  to 
put  our  statute  of  frauds  into  a  new  form,  using  the  forms  of  expression 
adopted  by  the  Virginia  Code  whenever  we  depart  from  the  wording  of  our 
own  statute.  In  fact  our  present  law,  in  substance  and  meaning,  is  re- 
tained. 

We  call  attention,  however,  to  one  chance  which  does  not  appear  in  any 
statute  of  frauds  we  have  examined,  but  which  is  held  to  be  the  law  by  the 
courts.  In  Art.  2466  (page  370,  Revised  Statutes)  after  the  word  '^credit- 
ors,''  in  third  line,  we  have  inserted  the  words — **unless  it  appears  that  such 
debtor  vKts  then  possessed  of  property  tvithin  this  State  subject  to  execution 
sufficient  to  pay  his  existing  debts.' ^ 

There  has  been  no  change  made  in  this  title. 

Tftlb  47, — Guardian  an4   Ward. 

The  statute  of  1876  has  been  subsUntially  followed.  The  law  has  been  re- 
arranged and  many  minor  alternations  have  been  made.  Owing  to  the  recent 
passage  of  the  act  we  did  not  deem  it  proper  to  make  any  very  material  de- 
parture from  the  system  adopted  in  it. 

Amended  by  Act  of  19  Leg.  p.  81. 

Title  48. — Heads  of  Department. 

The  various  statutes  relating  to  the  duties  of  secretary  of  state,  comptroller 
of  public  accounts,  treasurer,  commissioner  of  the  general  land  office,  attorney- 
general,  and  superintendent  of  insurance,  statistics  and  history,  and  the  organ- 
ization of  their  respective  departments,  have  been  collected  and  airanged 
under  the  above  title,  with  only  such  verbal  corrections  in  the  texts  as  were 
deemed  essential,  without  varying  the  sabstance  of  present  laws. 

Amended  by  Acts  of  16  Leg.  pp.  32,  79, 161 ;  19  Leg.  pp.  68,  85;  20  Leg.  pp.  114, 138. 

Title  49. — Holidays — Legal. 

The  joint  resolution  of  March  2,  1874,  providing  for  the  observance  of  cer- 
tain  legal  holidays,  has  been  enlarged,  and  as  produced  in  this  title,  the  law 
will  be  found  in  the  main  identical  with  the  acts  of  other  States  on  this  sub- 
ject, and  more  especially  of  Kentucky  and  California. 


There  has  been  no  change  made  in  this  title. 
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Title  50. — Husband  and  Wife. 

This  title  is  substantially  a  reproduction  of  the  old  law. 
There  has  been  no  change  made  in  this  title. 

Title  51. — Injunction. 

Our  former  statfitory  provisions  upon  this  subject  were  found  so  defective, 
especially  iu  matter.s  of  detail  and  practice,  that  it  was  deemed  essential  to 
prepare  an  entire  new  title,  carefully  preserving  the  substance  of  former  laws, 
but  adding  such  other  provisions  by  way  of  suggestion  as  seemed  to  us  essen- 
tial to  secure  uniformity  of  practice  throughout  the  courts  of  the  State  in  the 
application  for,  issuance  of,  and  effect  of  this  common  remedy.  An  inspec- 
tion of  the  title  will  reveal  only  a  statutory  embodiment  of  judicial  decisions 
as  to  what  is  the  best  practice  in  this  particular. 

There  has  been  no  change  made  in  this  title. 

Title  52. — Injuries  Resulting  in  Death — Actions  for. 

This  title  has  been  carefully  re-aiTanged  with  reference  to  existing  laws  and 
decisions. 
No  changes  have  been  made  except  in  the  phraseology  of  the  law. 
Amended  by  Act  of  20  Leg.  p.  44. 

Title  53. — Insurance. 

In  this  title  a  few  changes  have  been  inserted,  but  in  the  main  the  present 
law  has  been  retained. 

Art.  2971  is  an  addition  to  the  old  law. 

Amended  by  AcU  of  16  Leg.  p.  83;  16  Leg.  S.  S.  p.  32;  19  Leg.  p.  62. 

Title  54. — Interest. 

This  title  presents  no  change  in  the  pre-existing  law. 
There  has  been  no  change  made  in  this  title. 

Title  55 — Irrigation. 
No  change  is  made  under  tt^is  title. 
Amended  by  Act  of  17  Leg.  p.  3. 

Title  56. — Jails. 

No  change  is  made  under  this  head. 
There  has  been  no  change  made  in  this  title. 

Title  57. — Juries  in  Civil  Oases. 

The  Act  of  August  1,  1876,  on  this  subject  has  been  followed  in  its  main 
provisions.  A  few  articles  have  been  added.  The  compensation  of  jurors  as 
fixed  by  the  Act  of  November  12,  1866,  has  been  reported. 

Amended  by  Act  of  18  Leg.  S.  S.  p.  27. 

Title  58. — Landlord  and  Tenant. 

The  present  law  is  retained,  except  sd  far  as  became  necessary  to  make  it 
conform  to  the  jurisdiction  of  the  courts  us  now  organized,  and  harmonize  it 
with  like  proceedings  in  other  parts  of  the  work. 

Amended  by  Acts  of  17  Leg.  p.  98 ;  16  Leg.  p.  128. 

Title  59. — Laws. 

No  changes  have  been  made  in  existing  statutes,  but  chapter  4,  treating  of 
the  construction  of  laws,  is  an  addition  which  is  believed  to  be  necessary. 

Amended  by  Act  of  18  Leg.  p.  33. 
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Title  60. — Legislature. 

There  is  nothing  new  in  this  title. 
There  has  been  no  change  made  in  this  title. 

Title  61. — Liens. 

This  title  has  been  prepared  with  a  view  of  grouping  together,  if  possible, 
the  ordinary  statutory  liens. 

No  change  has  been  made  in  the  law  on  this  subject  except  as  to  judgment 
liens. 

The  present  acts  on  that  subject  are  very  obscure  and  perplexing,  and  ques- 
tions, as  to  their  true  meaning,  are  constantly  arising. 

Chnpt.  1  of  the  present  title  embodies  the  greater  part  of  the  present  law, 
and  ali^o  introduces  a  number  of  changes  that  speak  for  themselves. 

We  believe  this  chapter  to  be  an  improvement  in  some  respects  over  the 
old  law. 

In  Chapt  4  some  changes  are  suggested  as  to  the  disposition  of  the  property 
sold  to  pay  charges. 

Amended  by  Acts  of  16  Leg.  pp.  8, 134;  19  Leg.  pp.  63,  76;  20  Leg.  p.  17. 

Title  62. — Limitation. 

The  periods  of  limitation  have  not  l>een  changed.  Two  distinct  articles  fix- 
ing ten  years  as  a  bar,  as  in  Arts.  4621  and  4624,  Paschal's  Digest,  are  deemed 
unnecessary,  and  calculated  to  produce  confusion.  It  is  believed  that  Art. 
3194,  Revised  Statutes,  covers  the  ground,  with4;he  aid  of  the  article  follow- 
ing it.  ' 

Art.  4624,  P.  D.,  gives  to  the  naked  possessor  for  ten  years  full  title  to 
640  acres.  This  is  reduced  by  us  to  160  acres,  to  correspond  with  the  home- 
stead donation  of  160  acres  by  the  State,  and  is  put  in  the  form  of  a  statutory 
construction  as  how  much  the  possession  shall  embrace.  (Art.  3195,  Revised 
Statutes. ) 

Avt.  3196,  Revised  Statutes,  gives  full  title  to  the  possessor  when  any  ac- 
tion for  the  recovery  of  real  estate  is  barred.  It  seems  proper  that  this  provi- 
sion should  be  general  in  all  actions  for  land,  and  not  limited. 

The  articles  supplied  give  the  definition  and  rules  applicable  to  the  Statute 
of  Limitations,  as  defined  by  our  supreme  court. 

Amended  by  Act  of  20  Leg.  p.  28. 

Title  62a.— Ltgtcors,  Sale  of  BeguUxted. 
This  title  is  based  on  the  Acts  of  17  Leg.  pp.  21, 112 ;  19  Leg.  pp.  27, 105 ;  20  Leg.  pp.  58, 132. 

Title  63. — Local  Option. 

This  title  makes  no  material  changes  in  the  law.  Some  changes  have  been 
made  m  the  arrangement  of  the  aiticles. 

Amended  by  Acts  16  Leg.  p.  41 ;  18  Leg.  p.  110;  20  Leg.  p.  96. 

Title  Qi.— Militia. 

The  absence  from  our  statute  book  of  any  appropriate  regulations  for  the 
organization  and  discipline  of  the  militia  made  it  incumbent  upon  us  to  devise 
and  suggest  such  a  system  as  would  prove  efficient  in  cases  of  emergency,  and 
at  the  same  time  be  of  little  or  no  expense  to  the  tax-payer. 

With  this  object  in  view,  we  suggest  a  division  of  the  militia  of  the  state 
into  two  classes,  to-wit:  1.  ReseiTe  militia;  2.  Volunteer  guards;  consti- 
tuting the  latter  the  active  division,  charging  them  with  certain  important 
duties,  and  granting  them  cei*tain  exemptions  from  the  ordinary  duties  of  the 
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citizen  as  a  compensation.  Provision  is  made  for  each  citizen  liable  to  mil- 
itary duty  to  secure  his  annual  exemption  by  the  payment  of  a  yery  small 
commutation,  which  19  to  be  applied  to  the  organization  and  equipment  and 
discipline  of  the  active  forces  exclusively,  and  the  system  suggested  is  left 
under  the  direction  and  control  of  the  governor  as  commander-in-chief,  by 
whom  details  anil  omissions  can  be  supplied  and  the  organization  perfected  in 
accordance  with  the  intention  of  the  suggestions. 

We  believe  that,  if  enacted  and  properly  enforced,  the  system  suggested 
will  give  to  the  state  an  efficient  organization  of  citizen  soldiers,  the  mainte- 
nance of  which  will  be  a  merely  nominal  expense  to  the  state,  and  that  it  will 
save  many  thousands  of  dollars  in  the  matter  of  guards,  jails,  transportation 
of  prisoners,  etc.,  to  say  nothing  of  the  preservation  of  public  peace  and  the 
secnrity  of  life  and  property. 

The  Constitution  of  the  United  States  (Art.  1,  Sees.  8,  17,  18)  and  that  of 
this  State  (Art.  xvi,  Sec.  46)  alike  seem  to  contemplate  the  enactment  of  some 
law  on  this  important  subject. 

Amended  by  Acts  of  16  Leg.  p.  130;  16  Leg.  S.  S.  p.  11 ;  18  Leg.  p.  54. 

TiTLB  6^.— JfZiiors,  DUabOmes  of  Bemaved, 
This  title  is  based  on  the  Act  of  17  Leg.  p.  16. 

Title  65.— Notaries  Public. 

The  present  law  has  not  been  materially  changed. 

Amended  by  Acts  of  16  Leg.  p.  108;  17  Leg.  pp.  50,  d4;  19  Leg.  p.  17;  20  Leg.  p.  114. 

TiiLE  66. — Removal  of  Officers. 

Under  this  title  are  grouped  the  different  clauses  of  the  Constitution  and 
the  various  provisions  of  the  present  statutes  in  relation  to  the  removal  of 
officers. 

The  larger  part  of  chapter  2,  treating  of  the  mode  of  procedure  on  the  tnsi 
of  officers,  is  supplied. 

Heretofore,  on  such  trials,  it  has  been  usual  to  proceed  to  a  great  extent 
without  regard  to  form  and  in  an  almost  summary  manner.  Many  difficult 
and  embarassing  questions  growing  out  of  the  subject  itself  and  out  of  the 
practice  to  be  observed  on  the  trial  have  arisen  from  time  to  time  and  per- 
plexed the  courts. 

Our  supreme  court  has  itself  on  more  than  one  occasion  adverted  to  the 
want  of  a  uniform  rule  of  practice  in  such  cases.  Davis  v.  The  State,  35 
Texas,  121;  ex  parte  King,  35  Texas,  651 ;  ex  parte  Field,  37  Texas,  576; 
Keenan  v.  Perry,  24  Texas,  260;  ex  parte  Hogg,  36  Texas,  15;  Collins  y. 
Tracey,  36  Texas,  546;  Gordon  v.  The  State,  43  Texas,  338;  Gordon  v.  The 
State,  47  Texas,  208;  Trigg  v.  The  State,  "Texas  Law  Journal,"  June  26, 
1878;  Smith  v.  Brannin,  •'Texas  Law  Journal,''  July  24,  1878.  Other  cases 
could  be  cited. 

We  have  endeavored  to  regulate  the  matter  so  as  hereafter  to  introdace 
uniformity  in  the  practice  in  such  cases. 

Chapter  4  contains  the  substance  of  the  Act  of  March  6,  1875,  providing  in 
certain  cases  for  the  removal  of  mayors  and  aldermen. 

We  have  re-written  and  re-arranged  this  act  without  making  any  substantial 
changes  in  it. 

There  has  been  no  change  made  in  this  title. 

Title  ^^.-^Offloers^Bighu,  Povoers  and  Duties  of. 
This  title  is  based  on  the  Act  of  17  Leg.  p.  7. 
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Title  ^1.— Official  Bonds. 

Under  this  title  we  have  in  two  chapters  re-arrauged  the  existing  laws  on 
this  subject. 

No  change  has  been  made  except  in  Art.  3441.  The  present  law  gives  a 
right  of  appeaU  We  suggest  that  this  right  be  taken  away  because  it  is  un- 
necessary in  such  cases  and  involves  delay,  and  for  the  further  reason  that 
there  is  very  grave  doubt  of  the  existence  of  this  right ;  and  if  it  does  exist. 
we  are  at  a  loss  to  determine  what  tribunal  would  have  appellate  jurisdiction^ 

There  has  been  no  change  made  in  this  title. 

Title  68. — Partnership — Limited. 

This  title  introduces  no  change  in  the  law. 
Amended  by  Act  of  16  Leg.  p.  46. 

Title  69.— Partition. 

Under  this  head  the  old  Act  of  March  16,  1840,  (Pasch.  Dig.,  Art.  4707,) 
concerning  partition,  has  been  entirely  re-written,  and,  we  believe,  improved 
in  many  respects.  A  plain  and  simple  mode  of  obtaining  partition  is  pro- 
vided. At  tiie  same  time  it  expressly  provides  that  this  mode  shall  not  be  ex- 
clusive, and  those  preferring  to  obtain  partition  in  accordance  with  the 
practice  governing  such  cases  in  courts  of  law  or  equity  have  the  right  to.  sa 
proceed.     (Art.  3490.) 

Some  statute  of  this  kind  is,  we  believe,  needed,  and  we  have  endeavored 
to  so  shape  it  as  to  attain  the  end  desired. 

There  has  been  no  change  made  in  this  title. 

Title  70. — Pavmbrokers. 

This  title  makes  no  material  change  in  the  law. 
There  has  been  no  change  made  in  this  title. 

Title  71. — Penitentiary  and  Convicts. 

The  present  laws  relating  to  the  management,  discipline  and  operation  of 
the  penitentiary  have  been  retained,  but  in  view  of  the  completion  of  the  new 
penitentiary,  and  the  probable  erection  at  no  distant  day  of  still  another,  we 
suggest  a  system  of  penitentiary  management  applicable  not  only  to  the  pres- 
ent mstitution,  but  to  any  others  that  may  hereafter  be  put  in  operation.  No 
radical  changes  are  suggested,  but  the  system  is  based  upon  the  present  man- 
agement, and  contemplates,  in  some  measure,  a  continuance  of  the  present 
system  of  leases,  that  being  the  idea  conveyed  by  the  legislature  of  1876. 

We  also  surest  some  amendments  to  the  law  of  1876,  as  to  county  con- 
victs, by  whicbi  the  system  of  hiring  and  general  utilization  of  that  class  may 
be  better  effected. 

Amended  by  Acts  of  17  Leg.  pp.  38, 103;  18  Leg.  p.  116;  19  Leg.  p.  87;  30  Leg.  pp.  11^ 
25,64. 

Titles  72,  73,  74  and  75. 

In  these  titles  no  changes  have  been  made. 

Title  72.  Amended  by  Acts  of  16  Leg.  p.  34;  18  Leg.  p.  36;  19  Leg.  p.  04. 

liTLE  73.  Amended  by  Act  of  20  Leg.  p.  35. 

TiTUC  74.  Amended  by  Act  of  16  Leg.  p.  99. 

Title  75.  There  has  been  no  chaoge  in  this  title. 

Title  76. — Public  Buildings  and  Grounds. 
No  change  of  importance  is  made  under  this  head. 
Amended  by  Act  of  18  Leg.  S.  S.  p.  60. 
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Title  77.— Public  Debt. 

This  title  makes  no  change  in  the  existing  law. 
Ameaded  by  Acts  of  16  Leg.  p.  120;  17  Leg.  p.  51 ;  19  Leg.  p.  12. 

Title  78. — Public  Education. 

Under  this  title  no  serious  changes  have  been  introduced.     The  laws  on  this 

subject  have  been  re-arranged  and  divided  into  appropriate  chapters  and  aili- 

eies  for  the  sake  of  convenience. 

Amended  by  Acts  of  16  Leg.  pp.  76, 181, 182;  16  Leg.  S.  S.  pp.  2, 16,  49;  17  Leg.  pp.  75,  79, 
94;  18  Leg.  pp.  15, 112;  18  Leg.  S.  S.  pp.  38,  72;  19  Leg.  p.  37;  20  Leg.  p.  122. 

Title  79.— Public  Lands. 

The  object  being  to  collect  under  one  general  head  all  the  laws  now  in  force 
relating  to  the  disposition  and  sale  of  the  public  domain,  and  which  provide 
the  mode  and  manner  of  acquiring  titles  to  land  from  the  state,  as  distin- 
guished from  lands  belonging  to  individuals,  it  seems  more  appropriate  that 
the  title  should  be  ♦^The  Public  Lands.'* 

The  university,  asylum  and  free  school  lands,  after  being  set  apart  for  the 
purposes  designated,  are  surveyed,  sold  and  titled  under  separate  and  distin^^ 
regulations ;  the  laws  peitaining  to  them  are  therefore  placed  under  a  separate 
title. 

The  commission  have  left  out  all  land  laws,  which  are  now  inoperative  and 
which  do  not  furnish  a  rule  of  action  for  the  future,  and  also  such  as  in  their 
judgment  ought  to  be  repealed  or  superseded ;  and  after  revising  and  digesting 
the  laws  in  force,  have  arranged  the  different  subjects  into  twelve  chapters, 
and,  as  near  as  may  be,  in  their  natui*al  order. 

The  material  changes  are  very  few,  and  the  more  important  are  here  noted 
.as  follows: 

1.  The  different  land  certificates,  which  for  the  most  part  form  the  founda- 
tion of  Texas  land  titles,  are- defined  and  classified,  referring  in  the  mai^nto 
the  laws  under  which  they  were  issued.  It  furnishes  in  a  condensed  form  the 
tiecessary  information,  and  serves  to  explain  what  are  the  different  land  cer- 
tificates which  are  required  to  be  located  within  five  years  after  April,  1876, 
iind  for  which  duplicates  may  issue  in  certain  cas^s. 

2.  It  regulates  the  mode  and  manner  of  making  entries  and  locations,  and 
provides  that  no  survey  shall  hereafter  be  made  until  after  entry,  etc.  This 
will  protect  the  bona  fide  locator  against  locations  and  surveys  made  in  the 
field  of  which  he  could  have  no  notice.  It  also  provides  for  entries  where 
part  of  the  land  lies  in  another  land  district.    Revised  Statutes,  pages  571*8. 

3.  A  pre-emption  is  a  preference  right  to  buy.  A  donation  on  condition  of 
three  years'  residence,  etc.,  is  not  a  pre-emption.  Chap.  8  provides  for  pre- 
emptions, and  f urjiishes  the  mode  by  which  a  settler  may  enter  160  aci*es  of 
iand,  and  may  have  twelve  months'  time  in  which  to  pay  for  it,  etc.  We  have 
followed  in  some  respects  the  provisions  of  the  United  States  statutes  relating 
to  the  same  subject,  and  also  relating  to  homestead  donations  treated  of  in 
another  chapter*. 

4.  We  have  also  furnished  more  definite  rules  bj'  which  the  settler  may 
make  entry  upon  the  public  domain,  and  after  three  years'  residence  obtain 
title  to  a  homestead  donation.     Revised  Statutes,  pages  577-8. 

5.  The  provisions  of  Chap.  11,  page  582,  relating  to  land  reservations  seem 
to  be  all  that  is  necessary  to  retain  on  that  subject. 

The  work  of  the  commission  under  this  title  was  submitted  to  the  commis- 
sioner of  the  general  land  office  for  his  examination  and  criticism,  and  we 
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acknowledge  oar  indebtedness  to  him  for  suggestions  as  to  some  of  the  amend* 
inents  adopted. 

Amended  by  Acts  of  16  Leg.  pp.  61, 115,139, 160, 175, 185;  16  Leg.  S.  S.  pp.  20,  23 ;  17  Leg. 

Sp.  6,  24,  36,  37,  71, 104, 106;  17  Le^f.  S.  S.  p.  5;  18  Leg.  pp.  13,  38,  40,52,82, 100, 113;  18  Leg. 
.  S.  p.  65;  19  Leg.  pp.  22,  39,  50,  92;  20  Leg.  pp.  6, 100. 

Title  80. — Public  Printing. 

This  subject  has  been  re-arranged  and  a  few  changes  and  alterations  are  sug* 
gested.    They  are  not  sufficiently  material  to  require  extended  reference. 

They  are  mostly  such  changes  as  experience  has  demonstrated  were  neces- 
8ary.  They  are  suggested  after  full  consultation  with  the  board  of  public 
printing,  who  are  familiar  with  the  working  of  the  present  law. 

The  public  printing  has  been  divided  into  four  instead  of  five  classes  (Art. 
3994)_the  fifth  class  has  been  provided  for  elsewhere.     (Arts.  3995,  3996. > 

Amended  by  Acts  of  18  Leg.  p.  5;  19  Leg.  p.  100. 

TrrLB  81. — Public  School^  Asylum  and  University  Lands. 

The  several  enactments  of  1874,  providing  for  a  sale  of  these  lands,  have 
been  combined  and  reduced  into  one  system,  in  accordance  with  the  suggestions 
of  the  land  office  authorities  and  our  own  views.  Th^  several  laws  aforesaid, while 
based  upon  the  sanie  idea,  and  generally  conforming  to  each  other  in  essential 
chai*acteristics,  yet  contained  repugnant  provisions,  rendering  it  requisite  in 
the  land  office  to  adopt  separate  regulations  for  each,  and  entailing  much  ad- 
ditional labor  and  an  increased  expense  to  the  State.  The  amendment  proposed 
will  obviate  these  difficulties,  while  it  corrects  many  latent  and  patent  ambigu* 
ities  in  the  original  statutes. 

Amended  by  Acts  of  16  Leg.  pp.  16,  4S,  1S7;  17  Leg.  pp.  65, 76;  18  Leg.  pp.  45,  71 ;  20  Leg. 
pp.  61,  83, 101, 107. 

Title  ^i.— Public  Weighers. 

No  changes  are  made  by  this  title. 
Amended  by  Acts  ol  16  Leg.  p.  116;  18  Leg.  p.  83.| 

Title  i^. -^Quarantine. 

The  different  acts  on  this  subject  have  been  collated  and  arranged  without 
change. 

The  penal  enactments  on  this  subject  will  be  found  in  the  Penal  Code  (Arts* 
400,  403)  as  reported  by  us. 

The  powers  now  granted  on  this  subject  seem  ample,  and  a  large  discretion 
is  vested  in  town,  city  and  county  authorities.  (Art.  4098.)  ^e  Constitu- 
tion (Art.  lu..  Sec.  48)  authorizes  the  expenditure  of  public  money  for  the 
purpose  of  enforcing  quarantine  regulations  on  the  coast  of  Texas. 

Amended  by  Acts  of  16  Leg.  p.  86;  18  Leg.  pp.  17,  92. 

Title  84. — Railroads. 

This  article  has  been  re-arranged,  and  some  of  the  sections  of  the  present 
law  are  re-written. 

In  some  cases  new  articles  have  been  added. 

No  material  change,  however,  has  been  made  in  the  existing  law. 

The  changes  can  be  easily  seen  by  a  comparison  of  the  new  and  the  present 

laws  without  calling  more  special  attention  to  them. 

Amended  by  Acts  of  16  Leg.  S.  S.  p.  47;  17  Leg.  S.  S.  pp.  3,  35;  18  Leg.  pp.  28,  67;  19 
Leg.  pp.  27,  45,  54,  65,  67;  20  Leg.  pp.  6,  20,  39,  57,  72,  110,  113, 116, 133, 137. 

Title  85. — Lost  Records. 

The  Act  of  July  13, 1876,  page  47,  providing  an  additional  mode  for  sup- 
plying lost  records' was  evidently  made  to  serve  a  particular  purpose  in  certain 

733 


Digitized  by 


GoogI( 


REPORT  OF  COMMISSIONERS  RELATINO  TO  REVISED  CIVIL  STATUTES. 

counties  suflEering  on  account  of  lost  records ;  and  has  probably  served  the 
purposes,  in  the  main,  for  which  it  was  made.  It  involves  a  question  as  to  the 
jurisdiction  of  the  district  couit  under  the  Constitution.  The  commissioners, 
after  a  full  discussion  of  the  questions  involved  and  the  policy  of  the  different 
provisions,  have  retained,  under  chapter  2,  on  supplying  lost  records,  the  main 
provisions  of  the  law,  providing,  however,  for  the  county  court  to  supply  its 
own  lost  records. 

Amended  by  AcU  of  16  Leg.  pp.  35, 105. 

Title  86. — Registration. 

We  have  retained  the  main  features  of  our  registration  laws  now  in  force, 
making  such  alterations  and  additions  as,  in  our  judgment,  will  make  it  more 
perfect. 

Art.  4311,  page  663,  Bevised  Statutes,  requires  the  certificate  of  acknowl- 
edgment or  proof  to  be  placed  on  the  deed  or  other  instrument.  The  object 
of  this  provision  is  to  prevent  affixing  the  certificate  with  mucilage^  etc.,  io 
which  case  the  ceitificate  could  be  easily  removed  and  affixed  to  a  forged  in- 
strument. It  may  be  objected  that  there  would  not  be  room  left  on  many 
deeds  for  the  certificate  to  be  placed  on  it ;  and  that  deeds  made  and  proved 
up  out  of  the  state  would  come  for  record  with  the  certificate  affixed  as  is  cus- 
tomary, etc.  Should  such  objection  be  held  tenable  by  the  legislature,  and 
should  the  article  be  amended  so  as  to  permit  the  certificate  to  be  '^affixed'" 
also,  we  then  recommend  that  the  several  forms  of  acknowledgment  and  proof 
given  ill  chapter  2  be  also  amended  so  as  to  show  the  date  of  and  the  names  of 
the  parties  to  the  deed  or  instrument  to  which  the  certificate  is  affixed^  whioji 
would  be  a  protection  against  removing  such  certificate  and  affixing  it  to  a 
fraudulent  instrument. 

The  form  adopted  by  us,  requiring  that  the  officer  shall  certify  that  the 
party  is  known  to  him,  or  is  proved  by  a  witness  (naming  him)  to  be  the 
person,  etc.,  will  evidently  be  a  great  protection  against  forgery  and  fraud. 

The  following  articles  have  been  supplied :  Arts.  4312,  4316,  4317,  4318. 
4321,  4323,  4329,  4333,  4342,  4351,  4352,  4353,  4354,  4355  and  4358,  also 
4304,  and  are  believed  to  be  necessary  improvements  to  the  present  laws. 

Amended  by  Acts  of  17  Leg.  p.  72 ;  20  Leg.  p.  d4. 

Title  87. — Roads^  Bridges  and  Ferries. 

All  the  subjects  treated  of  in  this  title  have  been  re-arranged  and  placed 
together  in  separate  chapters  in  the  order  that  seemed  most  natural  and  most 
easy  of  reference. 

No  material  changes  have  been  made. 

Amended  by  Acts  of  18  Leg.  pp.  18, 22, 80 ;  18  Leg.  S.  S.  pp.  20, 63, 68 ;  19  Leg.  pp.  25, 43, 91 

Title  %%.— Salaries. 

The  substance  of  the  present  law  has  not  been  changed. 
The  arrangement,  it  is  hoped,  will  be  considered  an  improvement  on  the 
present  statutes. 

Amended  by  Act  of  20  Leg.  pp.  26, 14x. 

Title  %9.— Seals  and  ScroUs. 

The  old  law  is  preserved. 

There  has  been  no  change  made  in  this  title. 

Title  90. — Sequestration. 

No  material  change  has  been  made  in  the  law  under  this  head. 
Amended  by  Act  of  20  Leg.  p.  30. 
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Title  91. — Sheriffs  and  Constables. 

No  material  changes  have  been  made  under  these  heads. 
'  Amended  by  Acts  of  19  Leg.  pp.  17,  89,  90;  20  Leg.  p.  44. 

TriLB  92. — Statistics  and  History. 

The  present  law  has  been  substantially  preserved. 
There  has  been  no  change  made  in  this  title. 

Tffle  93. — Stock  Laws. 

No  material  changes  have  been  made,  bat  the  existing  laws  on  this  subject 
have  been  re-arranged,  with  a  view  of  rendering  a  reference  to  them  easier 
than  it  now  is. 

Amended  bj  Acts  of  16  L^.  p.  107;  17  Leg.  pp.  82, 105, 110;  18  Leg.  pp.  39,  76;  19  Leg. 
pp.  26,  93;  20  Leg.  pp.  34, 156. 

Title  94. — Stolen  Property. 

No  changes  are  made. 

There  has  been  no  change  made  in  this  title. 

Tftlb  95. — Taxation. 

The  system  of  taxation  inaugurated  by  the  Fifteenth  Legislature  under  the 
present  Constitution  being  as  yet  an  experiment  not  fully  tested,  we  have 
deemed  it  fit  to  preserve  it  in  its  essentials,  with  only  such  suggestions  in  the 
shape  of  amendments  in  verbiage  and  detail  as  were  demonstrated  to  be  neces- 
sary by  the  practical  operation  of  the  law. 

The  act  commonly  known  as  the  <*Dog  Tax  Law"  we  have  omitted  alto- 
gether from  the  revision,  as  impolitic  in  its  provisions  and  harrassing  in  its 
operation,  without  being  productive  of  good  either  to  the  people  or  the  State. 

In  the  revision  of  the  tax  laws  the  comptroller  and  his  chief  tax  clerk  kindly 
lent  us  their  assistance,  and  most  of  their  valuable  suggestions  are  incorpo- 
rated in  the  work  we  present. 

Amended  by  Acts  of  16  Leg.  pp.  24,  41,  46,  79, 130, 141, 143, 160, 161 ;  16  Leg.  S.  S.  pp.  5, 12, 
29,  36,  46;  17  Leg.  pp.  51, 107;  17  Leg.  S.  S.  pp.  3,  IS;  IS  Leg.  pp.  7,  35,  67, 101,  111;  18  L^. 
8.  S.  pp.  31,  35,  67;  19  Leg.  pp.  27,  30,  61, 106, 107;  20  Leg.  pp.  IS,  67^  109, 127. 

Title  95a.— lYmfter  and  Lumber^  Protection  of. 
This  title  is  based  on  the  Act  of  April  7, 1879. 

Title  %&.— Trespass  to  Try  Title. 
The  main  features  of  our  action  of  trespass  to  try  title,  as  understood  and 
expounded  by  the  bench  and  bar  of  this  State,  as  well  as  the  name,  has  been 
retained.  The  amendments  made  and  articles  supplied  are  believed  to  be  im- 
provements upon  the  statute  as  it  now  stands,  and  not  materially  at  variance 
with  the  practice.     The  more  important  changes  maybe  noted  as  follows: 

1.  The  provisions  for  a  second  suit  by  the  plaintiff  (P.  D.,  Arts.  5298, 
5299)  are  abolished,  and  the  plaintiff  and  defendant  are  placed  on  the  same 
footing,  making  the  final  judgment  decisive,  etc.  (Art.  4811)  Revised 
Statutes.) 

2.  Plaintiff  may  recover  for  use  and  occupation  and  for  damages  where  the 
right  of  action  to  recover  such  rents  and  damages  accrued  within  two  years 
prior  to  the  suit. 

3.  The  provisions  relating  to  the  payment  of  taxes  and  the  proof  thereof 
(Art.  5306,  P.  D.)  are  abolished,  as  the  question  of  the  payment  and  collec- 
tion of  taxes  should  be  left  alone  to  tax  laws. 

4.  The  assessment  of  the  value  of  the  use  and  occupation  is  required  to  be 
exclusive  of  the  improvements  made  by  defendant.  (Art.  4814,  Revised 
Statutes.) 
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5.  The  articles  supplied  aathorizing  either  party  to  require  the  oliier  to  file 
an  abstract  of  the  title  relied  upon. 

The  provisions  requiring  an  abstract  of  title  to  be  filed  on  motion  of  either 
party,  similar  to  those  adopted  by  us,  have  been  in  operation  in  the  States  of 
Alabama,  New  Jersey  and  perhaps  others.  They  may  be  found  in  the  Codes 
of  those  States,  and  are  said  to  work  well  in  practice.  It  is  believed  they  will 
prove  beneficial  in  the  practice  here  by  placing  the  means  in  the  hands  of 
either  party  to  ascertain  what  chain  of  title  will  be  introduced  against  him  on 
the  trial,  so  that  he  may  come  prepared  to  meet  it.  Some  provision  of  this 
kind  seems  the  more  necessary  when  we  propose  to  abolish  the  second  trial, 
as  we  now  do. 

It  will  be  seen  at  once  that  parties  may  waive  the  filing  of  such  abstract; 
and  that  either  party  may  file  with  his  pleadings  an  abstract  of  his  title,  if  be 
wishes  to  avoid  any  delay  which  his  adversary  may  bring  about  by  the  service 
of  a  motion. 

The  abstract  of  title,  however,  relates  only  to  documentary  evidence,  or  a 
legal  title.  It  would  seem  that  where  an  equitable  title  is  relied  upon  by 
either  party  the  facts  which  constitute  such  title  should  be  set  forth  in  the 
pleadings  as  required  in  courts  of  equity.  It  was  considered  best  by  the 
commissionere  to  leave  this  question  where  our  present  statute  has  left  it,  for 
construction  by  the  courts.  An  amendment  to  that  effect  can  be  easily  added 
settling  the  question,  should  the  legislature  think  it  advisable. 

There  has  been  no  change  made  in  this  title. 

Title  97.— Trial  of  the  Bight  of  Property. 

There  have  been  a  number  of  changes  suggested  under  this  title.  Most  of 
them  grow  out  of  the  changes  effected  in  the  jurisdiction  of  the  oourts  by  the 
present  Constitution. 

The  present  law  has  been  re-arranged  and  so  altered  as  to  allow  of  its  ex- 
ecution in  the  district,  county  and  justices'  courts. 

.  Under  the  original  act  (Pasch.  Art.  5310)  the  claimant  could  make  oath 
only  before  a  justice  of  the  peace  of  the  county  where  the  levy  was  made. 

We  have  suggested  that  this  be  corrected  and  the  claimant  be  allowed  to 
make  the  oath  before  any  officer  authorized  by  law  to  administer  oaths  instead 
of  before  a  justice  of  the  peace  alone.  Art.  4834,  as  to  the  requirements  of 
the  issue,  has  been  added. 

Amended  by  Act  of  20  Leg.  p.  104. 

Title  98. —  Weights  and  Measures. 

No  changes  have  been  made  under  this  head. 
Amended  by  Act  of  IS  Leg.  p.  73 

Title  99  .—  TFiTZs. 

This  old  statute  has  been  re-arranged  and  its  different  sections  have  been  sub- 
divided into  a  number  of  articles  so  as  to  make  it  more  easy  of  reference.  Be- 
yond this  we  have  not  felt  authorized  to  change  a  law  that  h&s  so  long  been  in 
force  and  whose  provisions  have  so  often  been  the  subject  of  judicial  inter- 
pretation. 

We  suggest  in  Art.  4876  a  provision  for  the  recording  of  a  probated  will  in 
counties  other  than  that  in  which  it  may  have  been  probated. 

There  has  been  no  change  made  in  this  title. 

Title  99a.  Woolgrowing  Interests. 

This  title  is  based  on  the  Acts  of  16  Leg.  p.  63;  17  Leg.  pp.  19,  42;  18  Leg.  S.  S.  p.  42;  19 
Jjeg.  p.  16. 
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Title  100.— Wrecks. 
Kg  change  is  suggested  in  the  law  under  this  subject. 
There  has  been  no  change  made  in  this  title. 

Laws  Omitted. 

Before  proceeding  to  a  consideration  of  the  <^Final  Title"  of  the  Revised 
Statutes,  we  deem  it  proper  to  call  your  attention  in  a  general  manner  and 
without  particularly  specifying  each  law  to  a  number  of  acts  that  have  been 
omitted  from  the  Bevised  Statutes  as  now  presented. 

Some  of  these  laws  have  been  omitted  because  substitutes  for  them  have 
been  suggested. 

Among  those  so  omitted  are  the  acts  concerning  partition,  those  as  to  judg- 
ment liens  and  some  others. 

Othera  were  not  retained  because  they  seemed  temporary  in  their  nature 
and  appear  now  to  be  fundus  officio. 

Others  appear  upon  their  face  and  from  their  subject  matter  to  have  ex- 
pired by  their  own  limitation,  or  by  reason  of  the  necessity  of  the  case. 

Some  seemed  to  be  repealed  by,  or  at  least  inconsistent  with,  subsequent 
legislation  on  the  same  subject  or  to  be  supei*seded  by  such  legislation. 

Others  appeared  to  be  repealed  by  Art.  xvi.  Sec.  48,  of  the  present  Consti- 
tution, to  which  they  are  repugnant. 

To  enumerate  in  detail  and  furnish  a  complete  list  of  all  the  acts  and  parts 
of  acts  that  have  been  thus  pretermitted  would  make  this  report  of  unnecessary 
length  without  any  corresponding  benefit.  Many  of  them  have  louff  since 
become  inoperative  and  are  generally  so  considered  by  the  courts  and  by  the 
officers  charged  with  the  administration  of  the  laws. 

Others  have  been  omitted  because  though  perhaps  still  in  force,  in  part  as 
constituting  parts  of  such  contracts  as  may  have  been  entered  into  under  them, 
are  of  no  practical  forpe  or  importance  for  any  other  purpose. 

Of  this  latter  class  are  the  laws  providing  for  the  investment  of  various  pub- 
lic funds,  acts  concerning  the  pubUc  debt,  the  school  fund,  certahi  local  laws, 
legalizing  acts,  ^tc.  Still  others  will  be  found  enumerated  from  sections  7  to 
19,  on  page  727,  of  the  Bevised  Statutes. 

These  laws  are  still  continued  in  force  by  these  sections  for  the  purpose  for 
which  they  were  enacted,  but  it  was  not  deemed  necessary  to  embrace  them  in 
the  body  o^  the  statutes  now  in  force.  They  have,  however,  been  preserved 
so  that  no  injury  may  result  to  the  public  or  any  interested  party  by  reason  of 
their  omission. 

Among  the  acts  considered  by  us  repealed,  or  obsolete,  or  of  doubtful  con- 
stitutionality, or  of  no  practical  use  or  importance,  may  be  named: 

1.  The  act  concerning  alien  passengers,  passed  October  11, 1866,  page  29, 1 
P.  D.,  Arts.  5799-5801.  This  law  was  deemed  no  longer  necessary  nor  even 
iu  force,  and  after  full  consideration  and  inquiry  it  was  omitted. 

2.  The  old  Act  of  May  15, 1838,  P.  D.,  Arts.  4674-4677,  concerning  the 
foreclosure  of  mortgages  on  real  and  personal  estate,  has  been  omitted. 

Owing  to  the  changes  that  have  been  effected  in  the  jurisdiction  and  powers 
ot  the  different  courts  and  in  the  mode  of  civil  procedure,  this  act  has  become 
inoperative: 

The  district  and  county  courts,  as  now  organized,  have  full  power  and  juris- 
diction for  the  foreclosure  of  mortgages  on  both  real  and  personal  property, 
and  we  have  deemed  it  best  to  leave  the  matter  to  the  courts. 

The  mode  of  procedure  in  foreclofc»ing  mortgages,  the  practice  as  to  the 
equity  of  redemption,  parties,  etc.,  are  all  matters  well  understood,  and  there 
would  seem  to  be  no  need  of  further  legislation. 
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3.  The  Act  of  October  24,  1866,  (page  40,  2  P.  D.,  Arts.  7103-9)  creatiog 
the  office  of  state  librariau  is  believed  to  be  no  longer  in  force.  The  duties  of 
this  office  are  now  discharged  by  the  commissioner  of  statistics  and  history 
(Art.  2820). 

4.  The  Act  of  April  29, 1873,(page  58)  providing  for  an  additional  groond 
of  continuance,  is  omitted.  There  seems  to  be  no  pressing  necessity  for  such 
an  act. 

5.  The  Act  of  August  21,  1876,(page  233)  r^ulating  procedure  in  relatiott 
to  coinmou  uses  of  certain  enclosed  lands,  has  been  omitted. 

We  did  not  reach  this  conclusion  without  mature  deliberation,  for  the  ne- 
cessity for  some  uniform  rule  in  this  State  to  regulate  the  common  use  of  en- 
closed lands  for  pasturage  between  different  owners  who  have  their  di^iact 
and  separate  tracts  of  land  enclosed  by  one  common  fence,  is  apparent. 

But  upon  a  careful  examinaticm  of  this  act  we  cannot  believe  it  will  aoocNn- 
plish  the  purpose  designed.  The  proceedings  it  provides  for  are  to  be  insti- 
tuted in  the  district  court;  the  jurisdiction  of  this  court  is  fixed  and  limited  by 
the  Constitution,  and  it  did  not  seem  clear  to  us  that  the  district  court  had  the 
power  to  carry  out  the  provisions  of  this  act,  nor  that  the  legislature  could 
clothe  this  court  with  such  jurisdiction. 

Even  if  there  were  no  serious  doubts  as  to  the  constitutionality  of  the  act, 
the  remedy  pi-oposed  will,  we  feel  sure,  be  found  in  practice  expense,  bur- 
densome and  tardy. 

For  these  reasons  we  respectfully  recommend  its  omission ;  nor  are  we  pre- 
pared to  suggest  a  substitute  for  it,  bey(md  the  usual  remedies  applied  hl 
courts  of  law  and  equity.  We  believe  these  to  be  ample  and  better  adapted 
to  secure  the  ends  desired  than  the  act  under  consideration. 

6.  The  old  Act  of  January  30,  1845,  (Pasch.  Dig.,  Art.  483,  et  seq.,)  cod- 
oerning  the  appointment  of  trustees  for  the  purpose  of  holding  land  for  the 
benefit  of  churches  and  schools,  is  familiar  to  the  profession  and  the  people, 
and  though  it  appears  to  be  omitted,  its  provisions  relating  to  church  propertj 
will  be  found  substantially  retained  under  the  title  <<Corporations."(  Art.  637, 
et.  seq. )  The  provisions  relating  to  school  houses  will  aJso  befound  under  the 
title  ''Public  Education."     (Chapter  3,  Arts.  8771,  3780.) 

Without  further  reference  to  other  unimportant  acts  which  have  been  omit- 
ted, and  in  addition  to  what  we  have  already  stated  in  this  report,  we  will  call 
attention  again  to  our  omission  of  the  Act  of  August  17,  1876,  to  punish 
drunkenness. 

The  Constitution  (Art.  v.,  Sec.  16)  gives  the  county  court  sitting  as  a  court 
of  probate,  jui*isdiction  and  central  over  the  estates  of  common  drunkards,  aad 
in  furtherance  of  that  grant  of  power  this  Act  of  August  19,  1876,  was  passed 
providing  for  administration  of  their  estates,  and  they  are  there  treated  as 
lunatics  or  peraons  non  compos  menUa. 

The  Constitution  (Art.  v..  Sec.  25)  has  provided  for  the  removal  of  balHt- 
ual  drunkards  from  office;  and  by  the  Act  of  July  31,  1876,  drunfcennees, 
whether  habitual  or  not,  and  whether  in  public  or  private,  is  made  a  good  gitmnd 
for  removal  from  office. 

The  ordinances  of  most,  if  not  all  incorporated  cities,  provide  for  the 
punishment  of  persons  found  drunk  in  public  places. 

In  view  of  these  different  provisions  we  have  regarded  this  Act  of  August  17, 
1876,  punishing  a  person  for  being  drunk  in  any  public  place  whatsoever,  as 
unnecessary.   * 

We  think  also  that  it  is  a  law  which,  when  not  a  dead  letter,  is  liable  to 
nbuse  in  the  liands  of  incompetent  or  corrupt  officials. 

7S8 


Digitized  by 


GoogI( 


BEFOBT  OF  GOMMI88IOKBRS  BBLATIKa  TO  BBVISED  CTVlIi  8TA1?0TBS« 

Farihermorey  while  we  know  very  well  the  legal  signification  of  the  words, 
'^<commoQ  drunkard/'  or  <«habitual  drunkard,"  it  has  been  found  in  fact  in 
praotice  no  easy  thing  to  define  what  is  meant  by  the  words,  <<being  drunk," 
or  <*found  in  a  state  of  intoxicatibn,"  as  used  in  this  statute.  The  act  itself 
does  not  pretend  to  define  the  offense. 

We  do  not,  therefore,  believe  that  the  praiseworthy  object  of  the  law  can  be 
accomplished  by  its  enforcement,  while  the  opportunities  for  the  exercise  of 
malice  or  corruption  under  it  are  numerous.  The  subordinate  officer  who 
makes  the  arrest  is  generally  the  witness  on  whose  evidence  the  case  is  tried, 
and  the  magistrate  who  tries  it  has  in  his  own  breast  what  be  supposes  to  be 
the  defined  offense  framed  according  to  his  own  idea  of  what  he  thinks  consti- 
tutes the  misdemeanor,  and  the  unfortunate  victim  is  mulcted  in  fine  and  costs, 
the  latter,  generally  the  largest  item,  being  divided  among  the  witnesses,  judge 
and  officers. 

FiKAii  Title. — ChnercU  Provisions. 

This  title  embraces  twenty-one  sections  of  the  bill  containing  the  Civil  Stat- 
utes, and  commences  with  Section  2  of  said  bill  and  ends  with  Section  22. 

The  second  section  provides  for  the  nmnner  in  which  these  statutes  shall  be 
cited. 

Section  3  lays  down  the  general  rules  of  construction  applicable  to  these 
statutes.  , 

Section  4  contains  the  repealing  clause. 
.  Sections  5  and  6  provide  that  the  repealing  clause  shall  not  affect  pending 
suits  or  prosecutions. 

Section  7  saves  from  the  effect  of  the  repealing  clause  all  yalidating  and 
legalizing  acts  referring  to  them. 

Section  8  provides  that  laws  as  to  the  public  debt  or  affecting  the  public 
credit  shall  not  be  affected  by  the  repealing  clause. 

Section  9  preserves  in  force  the  laws  provided  for  the  inyestment  of  the 
school,  university  and  college  funds. 

Section  10  continues  the  act  concerning  the  organization  of  counties  and  the 
establishment  of  county  seats. 

Section  11  leaves  the  acts  fixing  the  time  of  holding  courts  and  organifflug 
the  judicial  districts  untouched. 

Section  12  provides  that  the  repealing  clause  shall  not  release  any  person  or 
•corporation  from  any  duty  enjoined,  or  condition  or  limitation  imposed  on 
them  by  any  existing  law. 

Section  13  leaves  in  force  laws  that  now  have  reference  to  land  reeenrations, 
or  that  set  apart  parts  of  the  public  domain  for  the  benefit  of  actual  settlers ; 
and  also  laws  as  to  the  construction  and  repairs  of  buildings  except  where 
expressly  altered  in  the  bill. 

Section  14  provides  for  the  payment  of  unpaid  school  teachers  under  existing 
laws. 

•Section  15  leaves  the  laws  as  to  the  penitentiary  and  convicts  in  force, 
•except  as  remodeled  in  the  bill  submitted. 

Section  16  retains  in  force  all  laws  of  a  purely  local  nature  or  operating  on 
particular  persons. 

Section  17  saves  the  rights  of  pre-emption  settlers. 

Section  18  leaves  in  force  the  laws  authorizing  a  force  for  frontier  defense 
and  to  suppress  crime. 

Section  19  provides  that  the  Bevised  Statutes,  where  substantially  the  same 
as  the  laws  now  in  force,  shall  not  be  construed  as  repealing  the  latter  or  a» 
4iew  enactments  thereof,  but  merely  as  a  continuance  of  them. 
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Section  20  provides  that  no  general  or  special  law  passed  by  the  present 
(Sixteenth)  Legislature  shall  in  any  way  be  affected  bv  the  repealing  clause. 

The  object  of  this  provision  is  to  obviate  the  difficulties  encountered  in  Caii^ 
V.  The  State,  20  Texas,  355,  growing  out  of  the  passage  of  the  old  Penal  Code 
of  1856.  Nothing  in  these  bills  is  to  affect  the  legislation  of  the  Sixteenth 
Legislature  so  that  these  bills  and  such  other  laws  as  it  may  pass  can  be  kept 
distinct. 

Section  21  provides  for  the  printing  of  these  statutes  separately  from  the 
pamphlet  laws  of  the  Sixteenth  Legislature,  and  gives  it  power,  outside  of  the 
public  printing  law,  if  they*  see  fit,  to  contract  for  their  publication  au^) 
distribution. 

Section  22  provides  for  the  taking  effect  of  the  Revised  Statutes. 

Section  4  (as  reported  by  us)  of  the  bill  establishing  the  Penal  Code  and 
Code  of  Criminal  Procedure  should  be  changed  so  as  to  conform  to  Section  22 
of  the  Bevised  Statutes. 

There  bat  been  no  change  made  in  this  title. 


We  have  .thus  passed  in  review  hurriedly  and  imperfectly  the  main  features 
of  the  two  bills  presented  with  this  report. 

A  careful  reading  of  them  will  disclose  the  fact  that  throughout  both  bills 
there  is  a  great  similarity  of  style  and  a  uniformity  in  the  mode  of  presenting 
and  arranging  all  the  different  subjects  treated  of. 

This  results  from  the  fact  that  the  whole  work  is  the  work  of  the  entire  com- 
mission, and  that  no  portion  of  it  is  the  work  of  any  one  or  two  persons.  We 
deemed  it  our  duty  as  a  body  to  pass  upon  and  prepare  all  the  work,  and  we 
have  endeavored  to  discharge  that  duty  by  passing  the  entire  body  of  the  work 
under  the  review  of  the  entire  commission. 

The  task  has  been  a  laborious  and  difficult  one,  but  it  has  been  to  all  of  ns  a 
labor  of  love,  and  we  have  discharged  as  best  we  could  the  duty  assigned  us  in 
the  hope  that  the  public  interests  would  thereby  be  subserved,  and  that  the 
existing  statute  laws  of  the  State  might  not  remain  in  the  future  what  they 
have  in  a  great  measure  be^n  in  the  past,  almost  a  sealed  bogk  for  the 
people. 

We  have  availed  ourselves  during  the  progress  of  the  work  of  the  labors  of 
Messrs.  Hartley,  Oldham  &  White,  and  Paschal,  and  have  also  examined  the 
Codes  and  Bevised  Statutes  of  other  States.  We  have  thus  been  greatly  aided 
in  our  labors.  We  did  not,  however,  confine  our  work  to  the  assistance  thos 
rendered,  but  have  sought  the  law  in  the  original  statute  books  themselves^ 
and  have  endeavored  to  be  accurate  in  our  statement  of  the  laws. 

That  a  great  many  errors  and  omissions  will  be  detected  there  is  no  doubt 
whatever. 

To  have  accomplished  the  arduous  task  assigned  to  us  fully  and  in  every 
respect  in  accordance  with  the  spirit  and  letter  of  the  act  providing  for  our 
appointment  would  have  consumed  five  or  ten  years  and  involved  a  full 
and  exhaustive  examination  of  all  the  reported  cases  in  our  courts  bearing 
upon  the  construction  of  existing  statutes. 

Our  thanks  are  due  to  yourself  and  all  the  heads  of  departments  for  their 
aid  and  assistance  given  us  in  our  work.  We  are  under  special  obligations  to 
the  Hon.  I.  G.  Searcy,  secretary  of  state,  and  to  his  chief  clerk,  Mr.  Bow- 
man ;  also  to  the  late  Commissioner  Groos,  as  well  as  his  successor,  Mr.  Walsh» 
and  to  his  efficient  clerk,  Mr.  Fisher;  also  to  the  draftsman  and  other  subor- 
dinates of  the  general  land  office.  Without  their  aid  it  would  have  been  al- 
most impossible  to  have  prepared  in  so  short  a  time  the  titles  ^^ArchiveSy" 
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^•County  Botindaries/'  "Public  Lands,"  "University,  School  and  Asylum 
Lands." 

Mr.  Comptroller  Darden,  his  chief  clerk,  Mr.  Pitts,  Mr.  Attorney-General 
Boone,  Mr.  Commissioner  King,  General  Steele,  Mr.  HoUingsworth  and  oth- 
ers, have  also  greatly  aided  us  in  our  work. 

Such  as  it  is,  we  now  submit  the  work  to  you  to  be  laid  before  the  Legisla- 
ture, whose  duty  it  will  be  to  examine  and  pass  upon  it.  It  will  be  their  duty 
because,  under  the  Constitution,  they  will  become  responsible  for  it  and  be- 
come its  authors  if  it  goes  into  force. 

Still,  while  the  Constitution  and  laws  make  them  ^responsible  for  the  work, 
and  require  them  to  pass  upon  it,  it  must  be  borne  in  mind  that  in  the  nature 
of  things,  the  time  to  be  devoted  by  them  to  that  examination,  must  necessa- 
rily be  short,  and  the  examination  itself,  however  carefully  conducted,  unavoid- 
ably very  imperfect. 

The  entire  time  of  a  session  of  the  usual  length  would  not  suffice  for  the 
purpose.  And  when  it  is  remembered  that  a  great  portion  of  the  session  must 
necessarily  be  consumed  in  carefully  preparing  the  different  and  necessary 
appropriation  bills  and  in  providing  the  ways  and  means  for  supplying  defi- 
ciencies, and  supplying  funds  necessary  to  meet  the  actual  expenses  of  the 
government  for  the  next  ensuing  two  years,  it  will  at  once  be  seen  that  the 
examination  of  these  bills  cannot  possibly  be  as  complete  as  it  ought  to  be. 

Recognizing  this  to  be  the  fact,  we  have  endeavored  to  adhere,  as  nearly  as 
possible,  to  the  old  law  so  as  to  render  less  arduous  the  labor  of  examination. 
No  great  or  radical  changes,  therefore,  have  been  made,  and  no  startling  or 
strange  innovations  in  our  system  have  been  introduced. 

The  two  bills,  as  required  by  the  law  under  which  we  acted,  have  been  oare^ 
fully  and  fully  indexed,  and  it  is  hoped  that,  with  the  aid  of  Uie  copious  index 
attached  to  each  bill,  together  with  this  report,  the  labor  of  the  investiffatiou 
4md  examination  of  these  two  accompanying  bUIs  will  be  greatly  lessenecL 

BespectfuUy  submitted, 

J.  W.  FERRIS, 
C.  S.  WEST, 
B.  H.  BASSETT, 
S.  A.  WILLSON, 
GEO.  CLARE, 
Jaonarr  It  1879.  CommissionerSr 
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TABLE  OP  ACTS  OF  THE  16TH  TO  20TH  LEGKLATUEES, 
1879  TO  1887  INCLUSnm. 


nvwlBf  irh6r«  EMkUirffefll^i  GteptoP  «r  Seelloa  Is  Plmee4  Is  this  €#MpllstloB. 

JJmj'bMMkhMm  to DealgMto  Chapters Oaitte^ Beeusa  They  are  l»pMf»«iallonst  or 
Ofhar  Tsples  fiat  are  set  loeHided  Im  this  Worh. 


EXPLANATION. 


The  legisUtiure  U  desigDated  by  its  number  and  date  of  ooAveniDg  and 
a^vnmiiig* 

The  first  and  seoond  colnmns  indicate  the  chapter  and  page  where  each  act 
is  to  be  foand  in  the  session  laws. 

The  third  colnmn  indicates  the  subjects  of  the  laws  by  the  number  of  the 
paragraph  in  the  list  of  .titles  to  some  of  the  act?,  given  at  the  end  of  each 
table  of  acts,  or  by  the  below  abbreviations;  and  the  numbei*s  in  the  fourth 
cohimQ  show  wbei*e  they  are  placed  in  this  work. 

O. — Obsolete. 
P.  C— Penal  Code. 
P.  D.— Public  Debt. 
P.  L.— Public  Lands. 


Am. — ^Amendment. 

Ap. — ^Appropriation. 

App^ — ^Appendix  placed  at    end    of 

Vol.  2. 

C.  P. — Code  of  Criminal  Procedure. 
C— Counties  and  County  Boundaries. 
J. — Jurisdiction  of  County  Court  Di- 

nrinished  or  Increased. 
J.  D.^^udicial  District. 
L.  D. — Land  Distdct.    * 


Q. — Quarantine. 
Bw. — ^Railway. 
R. — ^Repealed. 
S.  L. — School  Lands. 
S. — Stockraising. 
T.— Taxation. 


When  the  full  title  of  an  act  is  necessary  to  indicate  its  purpose  or  con- 
stmetion,  it  is  given  at  length  at  the  end  of  Uie  table  and  is  refenred  to  by  the 
figures  1,  3,  etc. 

tin  article  where  a  law  now  in  force  is  found  in  this  work,  is  indicated  by 
the  number  in  the  fourth  column. 

The  citation  of  an  act  in  the  text  by  the  number  of  the  legislature,  and 
page  of  the  session  laws,  will  give  a  reference  to  the  title  in  this  table. 

KoTB^'-Seo.  85,  Art.  111»  of  the  Constitution,  reads  as  foUows :  No  bin  (except  general 
appropriation  bills,  which  may  embrace  the  various  subjects  and  acooonts  for  and  on  accoant 
of  which  moneys. are  appropriated),  shall  contain  more  than  one  snbjeot,  which  shall  be  ex- 
pressed in  its  title.  '  But  if  any  sublect  shall  be  embraced  in  an  act  which  skiall  not  be  ex- 
pressed in  the  title,  such  act  shall  be  void  only  as  to  so  much,  ttiereof  as  shaU  not  be  so 
expressed. 

This  table  of  titles  of  the  several  acts  of  ttie  legislatnre  embraced  in  this  work  has  been 
arranged  for  the  purpose  of  giving  a  ready  reference  thereto,  whenever  necessary  to  deter- 
mine the  constitntionality  of  an  act  or  of  any  of  iu  provisions,  as  welt  as  to  explain  its 
meaning,  wiiich  otherwise  might  not  be  apparent. 

As  to  the  rule  of  construction,  see  R.  8.  Art  3124  and  note,  and  the  following  cases:  Old- 
dings  V.  San  Antonio.  47  T.  548;  Stone  v.  Brown.  54  T.  880;  Slate  v.  McCraclcen,  42  T.  883; 
Breen  v.  T.  A  P.  R.  W.  Co.,  44  T.  802;  I.  d;  G.  N.  R.  R.  Co.  v.  Smith  County,  54  T.  1 ;  State  v. 
Hhadle,  41  T.  404;  Ex^Hirte  Mabry,  5  Ct.  App.  98;  Johnson  v.  State,  0  CU  App.  248;  Albrecht 
V.  Sute,  8  Ct.  App.  216;  Cox  v.  State,  8  Ct.  App.  254. 
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TABLE  OF  ACTS  OF  lera  LEGI8IJLTURE,  CONVENED  JANUABY  14,  1879, 
ADJOURNED  APRIL  24,  1879. 


SESSION 

SESSION 

SESSION 

ACTS. 

• 

STATUTE. 

ACTS. 

STATUTE. 

ACTS. 

STATUTE. 

Ch. 

Paice. 

Article. 

Ch. 

Page. 

Article. 

Ch. 

Page. 

Article. 

1 

1 

1 

1092a. 

67 

63 

R. 

4876a. 

109 

117 

Am. 

4257. 

2 
8 

2 
2 

J.D. 
Ap. 

B.17. 
0. 

58 
59 

65 
66 

P.C. 
17 

^. 

110 

118 

T. 

R.  4^68, 
4753a. 

4 

8 

J.D. 

B.17. 

60 

67 

P.O. 

806-396. 

5 

4 

J.D. 

R.17. 

61 

67 

C. 

768. 

111 

119 

Am. 

1338. 

6 

4 

Ap. 

0. 

62 

68 

J. 

1172c. 

112 

119 

Am. 

1694. 

7 

6 

Ap. 

0. 

63 

69 

J.D. 

B.  17. 

113 

120 

31 

3678a. 

8 

5 

R. 

11726. 

64 

70 

C.P. 

794. 

114 

125 

32 

299a.  1638r. 

9 

6 

0. 

65 

71 

C.P. 

436. 

16  L.  8.  s>. 
p.  80. 

10 

7 

J.D. 

'BVi7."  * 

66 

71 

R. 

3226a. 

116 

126 

B. 

11 

7 

J.D. 

R.  17. 

67 

76 

18 

3782. 

116 

126 

33 

2218. 

3179a. 
1198,  §  21a. 

68 

77 

J. 

,1172d. 

117i  127 

Am. 

38029. 

12 

8 

2 

69 

79 

Am. 

2405. 

118,  127 

Am. 

1173. 

70 

79 

T. 

4777e. 

119  128 

Am. 

3122a.  31226. 

13 

9 

8 

3968a. 

71 

81 

19 

4783a. 

120 

129 

C.P. 

680a. 

14 

11 

Ap. 

O. 

72 

82 

20 

3935a. 

121 

129 

Api. 

8965,3868. 

15 

12 

4 

2374a. 

73 

83 

Am. 

2931. 

122 

130 

Am. 

See  4767. 

16 

12 

J.D. 

R.17. 

74 

83 

J.D. 

B.  17. 

12:^ 

130 

34 

3289. 

17 

16 

J.D. 

R.17. 

Bepealing 
Ch.  8.  B.S. 

124 

182 

Am. 

4759. 

18 

16 

J.D. 

R.17. 

75 

84 

R. 

125 

132 

Am. 

3193. 

19 

16 

6 

4037c. 

126 

133 

C.P. 

1054-10S6, 

20 

17 

Ap. 

0. 

76 

84 

21 

696. 

1112. 

21 

20 

J.D. 

R.17. 

77 

86 

Q. 

4090.   . 

^27 

134 

35 

3190a. 

22 

21 

J.D. 

R.17. 

78 

88 

J.D. 

B.  17. 

128  135 

O. 

3776  (I). 

23 

21 

J.D. 

R.17. 

1533a, 
8862  (1). 

129 

137 

C. 

686.' 

24 

22 

J.D. 

R.17. 

79 

89 

22 

130 

138 

S. 

4659. 

25 

22 

J.D. 

R.17. 

181 

139 

c. 

8828a. 

26 

28 

O. 

80 

89 

J  D 

B  17 

VA9 

139 

B. 
T. 

3615. 
4728a. 

27 

29 

T. 

"*47i0a!*** 

Ov 

V.  M^m 

M».     Xf • 

1401.  1420a. 
14206,  1420c. 

<w4 

133 

141 

28 
29 

29 
30 

P.C. 
0. 

[A] 

81 

90 

Am. 

134 
135 

143 
150 

B. 
36 

4662. 
87Q8ft 

80 

33 

J.D. 

*"RVi7."** 

82 

94 

C.P. 

560,561. 

136 

150 

B. 

Of  vov. 

17. 

31 

33 

6 

1615a. 

83 

94 

R. 

241. 

137 

151 

37 

2833a. 

82 

84 

J.D. 

R.  17. 

84 

96 

o 

138 

151 

J  D 

B.  17. 
3809a. 

33 

84 

.7 

1116a. 

86 

96 

J.D. 

*  B.U.*  ■ 

189 

152 

38 

34 

34 

R. 

''^'}- 

86 

96 

J.D. 

B.  17. 

140 

152 

J.D. 

B.  17. 

85 

86 

Am. 

87 

97 

J.D. 

B.  17. 

141 

158 

T. 

4676a. 

86 

36 

J.D. 

R.  17. 

88 

98 

J.D. 

B.  17. 

142 

153 

P.C. 

482a.  4886. 

87 

37 

0. 

89 

99 

Am. 

8649. 

143 

\n 

Ap. 
Am. 

O. 

29tta. 

88 

38 

Am. 

'  i668a."'" 

90 

99 

Am. 

8227. 

144 

89 

89 

8 

4064. 

91 

100 

23 

146 

146 

160 

89 

39480. 
4732a. 

40 

89 

T. 

R.  4671. 

92 

101 

voiVip.esi 

160 

40 

41 

40 

P.L. 

3989a. 

93 

102 

J.D. 

B.  n. 

147,  161 

T. 

4777a. 

42 

41 

Am. 

8239c. 

94 

102 

Am. 

B.  130. 

148!  104 

B. 

4761. 

48 

41 
42 

T. 
9 

4745a. 
98V.. 

95 
96 

108 
108 

R. 
Am. 

42586.  (28). 
.1336. 

149:  164 
150i.l65 

0. 
P.O. 

44 

..••.^...•.. 

46 

42 

10 

1128^»* 

97 

104 

B. 

1289. 

161 

106 

0. 

46 

48 

11 

986e. 

98 

105 

Am. 

75-79. 

152 

168 

Am. 

'*BV'827i" 

47 

44 

12 

1617a. 

99 

105 

24 

4285a. 

168 

169 

B. 

'%!*■ 

48 

46 

J.D. 

R.  17. 

100 

106 

J.D. 

B.  17. 

164 

169 

Am. 

49 

46 

T. 

4759a. 

101 

107 

26 

4609a. 

156 

176 

Bw. 

8970a. 

60 

46 

T. 

4746a. 

102 

107 

Am. 

B.  16, 

166 

176 

B. 

3880a. 

61 

46 

18 

8467a. 

103 

108 

26 

3867. 

• 

Final  Titte, 
J  10. 

52 

47 

R. 

8511, 

104 

108 

'iP- 

B.  17. 

167 

177 

Am. 

63 

67 

14 

65a. 

105 

109 

986A. 

< 

64 

61 

16 

986^. 

106 

111 

28 

3968a  §17(1) 

168 

178 

Ap. 

O. 

66 

61 

16 

3962a. 

107 

116 

29 

8898a. 

169 

181 

^ 

87mi. 

66 

62 

Ap. 

0. 

108 

116 

80 

4094. 

160 

182 

^ 

8708s. 

[A]  See  Will8on*8  Or.  Stet.  {  736,  p.  146. 

[B]  See  WUlson*8  Or.  Stet.  Art.  480a. 
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A0T8  OF  SIXTEENTH  TO  TWENTIETH  LEGISLATURES. 

TITLES  TO  CERTAIN  ACTS  OF  SIXTEENTH  liEOISLATUKB. 

REGULAR  SESSION,  1879. 


Chafteb  1,  !Page  1. 

( 1 )  An  Act  to  amend  section  three  of  an  Act  entitled  ** An  Act  to  proyide  foe 
tbe  holding  of  district  courts  when  the  jndge  thereof  is  absent  or  is  from  any 
cause  disabled  or  disqualified  from  presiding/'  approved  August  15,  1876. 
Approved  January  17,  a.  d.  1879. 

Chapter  12,  Page  8. 

( 2)  An  Act  to  protect  mechanics,  laborers  and  operatives  on  railroads  against 
the  failure  of  owners,  contractors  and  sub-contractors  or  agents,  to  pay  their 
wages  when  due,  and  to  provide  a  lien  for  such  wages. 

Chapter  13,  Page  9. 
(8)  An  Act  to  provide  for  designating,  surveying  and  sale  of  three  million 
and  fifty  thousand  acres  of  the  unappropriated  public  domain  tpr  the  erection 
of  a  new  state  capitol  and  other  necessary  public  buildings  at  the  seat  of 
government,  and  to  provide  a  fund  to  pay  for  surveying  said  lands. 

Chapter  15,  Page  12. 

(4)  An  Act  to  fix  the  fees  of  the  department  of  state  in  certain  cases. 

Chapter  19,  Page  16. 

(5)  An  Act  to  set  aside  the  public  lands  embraced  within  territorial 
limits  of  the  county  of  Greer  to  educational  purposes,  and  for  the  payment  of 
the  public  debt. 

Chapter  81,  Page  88. 

(6)  An  Act  to  authorize  the  levy  and  collection  of  a  special  tax  in  counties 
where  it  may  be  necessary  to  construct  or  to  complete,  or  to  complete  payment 
for  court  houses  and  jails. 

Chapter  33,  Page  34. 
(  7  )  An  Act  regubiting  the  election  of  clerks  of  the  district  and  county  ooorta 
in  counties  having  less  than  eight  thousand  inhabitants,  and  to  validate  the  acts 
of  petsons  heretofore  or  now  holding  both  of  said  offices. 

Chapter  39,  Page  89. 

(8)  An  Act  requiring  the.  commissioner  of  the  general  land  office  to  issue 
patents  to  parties  pur^sing  university  lands  in  accordance  with  the  original 
subdivisions  made  under  the  Act  approved  August  80,  1856. 

Chapter  44,  Page  42. 

(9)  An  Act  to  ratify  and  declare  valid  a  compromise  by  the  commissioners' 
court  of  Brafloria  county  and,  the  issuance  of  county  bonds,  and  levy  a  tax 
therefor  in  settlement  of  bonds  of  said  county,  issued  undlsr  an  Act  of  the 
Ic^slatnre  passed  September  1,  1856,  entitled  '« An  Act  to  permit  the  county 
of  Brasoria  to  levy  a  special  tax  tor  purposes  of  internal  improvements,''  and 
tlie  judgments  in  the  federal  court  recovered  thereon. 

Chapter  45,  Page  42. 

(10)  An  Act  to  provide  for  the  holding  of  special  terms  of  the  district  courts 
when  and  where  the  same  may  be  necessary. 
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CHikFTBB  46,  l?age  43. 
( 11)  An  Act  to  aothorize  counties  to  take  up  tbeir  oatetandiog  bonds  and 
to  issue  others  in  lien  thereof,  and  to  provide  by  speeial  tax  for  the  paynent 
of  interest  and  principal  of  tiie  same. 

Chapter  47,  Page  44« 
(IS)  An  Act  to  define  the  duties  of  commissioners'  courts,  when  sitting  as 
a  board  ot  equalization. 

CHAPnE  51,  Page  46. 
(1?)  An  Act  supplemental  to  and  amendatory  of  *«An  Act  to  enable  put 
ownera  of  land  to  obtain  partition  thereof,  and  for  other  purposes,''  passed 
March  5,  1840. 

Chaptbr  58,  Page  57. 

(14)  An  Act  in  relation  to  assigments  for  the  benefit  of  creditors,  and  Uy 
regulate  the  same  and  the  proceedings  thereunder. 

C^iAPm  54,  Page  €L 

(15)  An  Act  to  authorise  counties,  cities  and  towns  to  scale  and  fond  their 
ifldebtoesey  aMl  for  rabing  means  to  pay  the  same. 

Gbafter  55,  Page  61. 

(16)  An  act  to  regulate  the  issuance  and  delivery  of  land  patents,  and  t^ 
secure  the  payment  of  fees  due  thereon. 

CHAPnB  59,  Page  66. 

(17)  An  Act  to  amend  seeUons  6  and  9  of  <*Ab  Act  to  define  a  lawful  fence 
and  to  carry  into  effect  sections  22  and  23,  aiticle  16  of  the  constitution  of  the 
State  of  Texas,  authorizing  the  passage  of  stock  and  fence  laws,"  api^rored 
August  15,  1876. 

Cbatter  67,  Page  76. 
^18)  An  Act  to  further  regulate  and  render  more  efficient  the  maintenance 
and  management  of  the  public  free  schools  and  institutions  of  learning  in  cities 
or  towns  of  this  state. 

Cbafter  71,  Page  81. 

(19)  An  Act  for  the  better  protection  of  timber  and  lumber. 

Chapter  72,  Page  82. 

(20)  An  Act  to  protect  the  rights  of  pre-emption  settlers  who  luive  ber^e* 
fore  or  who  may  hereafter  enlist  in  the  frontier  battalion  or  other  miKtaiy 
forces  of  tbe  state. 

Chapter  76,  Page  84.       • 
(SI)   An  Act  to  give  effect  to  section  2,  article  9  of  the  constitntioii 
regulating  the  manner  of  removing  and  locating  county  seats. 

Chapter  79,  P^  89. 
(22)  An  Act  to  provide  for  the  appointment  of  notaries  puUie,  eaMe  and 
hide  inspectors,  justices  of  the  peace  and  constables  in  the  unorganized 
counties  of  the  State  of  Texas. 

Chapter  92,  Page  101. 
(  23 )  An  Act  to  require  persons  enclosing  public  free  school  lands  to  pay  an 
annual  rent  therefor. 

Chapter  99,  Page  105. 
"    (24)  An  Act  to  provide  for  transcribing  county  records  in  certain 
Approved  April  18,  a.  d.  1879. 
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Chaftbb  101,  Page  107. 
(S5¥  An  Act  to  amend  section  1  of  an  Act  to  amend  sections  6  and  9  of 
^*An  Act  to  define  a  lawful  fence  and  to  carry  into  effect  sections  22  and  23, 
article  16  of  the  constitution  of  the  State  of  Texas,  authoiizing  the  passage  of 
a  stock  and  fence  law/'  approved  August  15,  1876,  passed  at  the  present 
iessi^n  of  the  legislature. 

Chapteb  103,  Page  108. 
(26)  An  Act  to  validate  certain  acts  of  notaries  public  who  have  used  seala 
with  the  words  ^*Texas^'  engraved  between  the  points  of  the  star  thereon^ 
Instead  of  around  the  margin  thereof. 

Chafi%b  105,  Page  108. 
(i7)  An  Act  to  authorize  anv  county,  city  or  town  in  this  statd  t<>  compro- 
aiise  existing  bonded  indebtedness,  and  to  issue  neW  bonds  to  be  sold  or  ex- 
changed for  this  purpose,  and  to  provide  for  the  eflcient  ooHection  &(  the  taxes 
to  pay  tiie  principal  and  interest  of  such  new  bonds. 

Chapteb  106,  Page  111. 

(28)  An  Act  to  provide  ^or  building  a  new  state  capttol. 

Chaftw  107,  P^e  115. 

(29)  An  Act  to  require  the  governor  of  the  state  to  eounter^gn  cortificiites^ 
for  land  hereafter  issued  from  the  general  land  office  in  certain  cases. 

Chapteb  108,  Page  116. 
^30)  An  Act  to  amend  an  Act  entitled  <'An  Act  creating  the  office  of  public 
weigher  and  regulating  the  appointment,  and  defining  the  duties  and  liabilities 
thereof." 

Chapteb  113,  Page  120. 

(31)  An  Act  to  provide  for  the  issuance  and  sale  of  bonds  for  the  purpose 
of  retiring  the  outstanding  bonds  of  the  state,  and  to  supply  deficiencies  in  the" 
revenue,  and  to  provide  the  mode  and  manner  of  the  sale  of  said  bonds. 

Chapteb  114,  Page  125. 

(32)  An  Act  to  provide  for  appeals  and  writs  of  certiorari  from  judgments^ 
of  juices'  courts  in  counties  in  which  the  civil  and  criminal  jurisdiction,  or 
either,  of  the  county  courts  has  been  transferred  to  the  district  courts. 

Chapteb  116,  Page  126. 

(33)  An  Act  to  define  in  what  civil  cases  depositions  of  witnesses  may  be 
taken. 

Chapteb  123,  Page  130. 

(34)  Aq  Act  to  suppress  lawlessness  and  crime,  and  to  organize  a  force  for 
that  purpose, 

Chapteb  127,  Page  134. 

(35)  An  Act  in  relation  to  chattel  mortgages  and  other  instruments  in- 
tended to  operate  as  mortgages  of  or  liens  upon  personal  property,  and  the 
record  thereof, 

Chapteb  135,  Page  150. 

(36)  An  Act  requiring  the  proceeds  arising  from  the  leasing  or  renting  of 
county  school  lands  from  sales  of  timber  thereon  to  be  applied  exclusively  U> 
educational  purposes. 
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Chapter  137,  Page  151. 

(37)  An  Act  prescribing  the  Dumber  of  hoars  per  day  in  which  employ^ 
in  the  department  of  the  state  government  shall  labor. 

Chapter  139,  Page  152. 

(38)  An  Act  to  provide  for  the  publication  of  notices  of  jndicial  sales  in 
<^ertain  eases. 

Chapter  145,  Page  160. 

(39)  An  Act  for  the  relief  of  actual  occupation  of  the  public  lands. 

Chapter  146,  Page  160. 

(40)  An  Actio  compel  collectors  of  taxes  in  counties  wherein  subsidies 
liave  been  granted  to  railroads  or  other  works  of  internal  improvements,  to 
receive  the  state  and  county  taxes  from  persons  who  refuse  to  pay  the  taxes 
levied  for  such  purpose. 

Chapter  159,  Page  181. 

(41)  An  Act  to  provide  for  the  organization  and  support  of  a  normal 
school  at  Prairie  View,  formerly  called  Alta  Vista,  in  Waller  county,  for  the 
preparation  and  training  of  oolored  children. 

Chapter  160,  Page  182. 

(42)  An  Act  to  establish  a  state  normal  school. 
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[A]  The  court  decided  this  Act  to  he  unconstitational. 
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TITIiES  OF  CERTAIN  ACTS  OF  SIXTEENTH  liEOXSIiATURE. 

SPECIAL  SESSION,  1879. 


Chapter  8,  Page  5. 

(1)  An  Act  to  better  provitle  for  the  prompt  accounting  for  and  payment 
of  public  moneys,  by  tax  collectors,  to  the  proper  receiving  officers. 

Chapter  12,  Page  9. 

(2)  An  Act  to  enable  tbe  mnnicipal  authorities  of  town,  cities,  audthecom- 
fuissioners'  courts  of  the  counties  wherein  such  tqwns  and  cities  are  sUnatod, 
to  co-operate  with  each  other  in  improvements  connected  with  the  town  or 
city  and  county,  necessary  to  promote  tbe  sanitary  regulations  thereof. 

Chapter  13,  Page  9. 

( 3)  An  Act  to  better  provide  for  and  faciliate  the  collection  of  all  judgments 
in  favor  of  tbe  state  or  any  county  thereof. 

Chapter  14,  Page  10. 

(4)  An  Act  to  provide  for  the  transfer  of  judgments  rendered  in  the  county 
courts  where  the  civil  and  criminal  jurisdiction  (or  either)  has  been  trans- 
ferred to  the  district  courts,  and  to  authorize  the  enforcement  thereof. 

Chapter  15,  Page  11. 

(5)  An  Act  to  equalize  and  regulate  the  pay  and  arming  of  all  mititaijr  or 
police  companies,  organized  and  operated  under  any  law  of  this  state,  except 
thoseorganized  under  the  militia  law. 

Chapter  18,  Page  16. 

(6)  An  Act  to  change  the  form  of  certain  securities  therein  named. 

Chapter  24,  Page  20. 

(7)  An  Act  to  validate  the  titles  to  land  reserved  from  location  or  patent  at 
the  time  titles  issued  thereto. 

Chapter  35,  Page  32. 

(8)  An  Act  making  provision  for  the  return  to  the  comptroller's  office  be- 
fore the  meeting  of  each  regular  session  of  the  legislature,  of  all  sheriffs', 
attorneys'  or  other  valid  claims  agaiust  the  state,  for  which  warrants  may  not 
have  been  issued,  so  that  correct  estimates  may  be  made  of  any  deficiencies  in 
the  appropriations,  and  to  provide  against  ««0  E"  certificates. 

Chapter  36,  Page  32. 

(9)  An  Act  to  define  who  are  agents  of  insurance  companies  and  to  fix  their 
liability  for  acting  without  authority  of  law. 

Chapter  39,  Page  36. 

(10)  An  Act  to  provide  for  the. sale,  exchange  or  destruction  of  useless  or 
injured  property  belonging  to  the  state. 

Chapter  48,  Page  43. 

(11)  An  Act  to  prescribe  the  remedy  and  regulate  the  proceedings  by  quo 
warraniOj  and  confer  the  jurisdiction  in  certain  cases  upon  the  district  court 
of  Travis  county. 
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TITIiES  TO  CERTAIN  ACTS ;  SEVENTEENTH  LEGISIiATUBE. 

REGULAR  SESSION,  1881. 


Chafter  9,  Page  5. 
(1)  An  Act  aathorizing  the  county  commissioDers'  coart  of  the  several 
counties  of  this  state  to  issue  bonds  for  the  erectioD  of  a  court  liouse  and  to 
levy  a  tax  to  pay  for  the  same. 

Chafteh  12»  Page  7. 
(  2 )  An  Act  defining  who  are  officers  of  this  state  and  prescribing  their  rights, 
powers,  duties  and  privileges. 

Chapter  20,  Page  14. 

(3)  An  Act  validdting  the  proceedings  of  the  county  court  of  Jackson 
county. 

Chapter  23,  Page  16. 

(4)  An  Act  regulating  the  removal  of  the  disabilities  of  minors.     . 

Chapter  31,  Page  21. 

(5)  An  Act  to  regulate  the  sale  of  spirituous,  vinous  or  malt  liquors,  or 
medicated  bitters ;  to  fix  the  rate  of  occupation  tax  upon  all  persons,  firms  or 
associations  of  persons  engaged  in  the  sale  of  spirituous,  vinous  or  malt  liquors 
or  medicated  bittera;  to  d^fiuethe  manner  and  time  of  collecting  such  tax,  and 
to  afiix  penalties  for  failure  to  pay  the  same;  and  to  repeal  all  laws  and  parts 
of  laws  in  conflict  with  the  provisions  of  this  act. 

Chapter  45,  Page  36. 

(6)  An  Act  granting  a  land  certificate  of  twelve  hundred  and  eighty  (1280) 
Jtcres  to  each  of  the  surviving  soldiers  of  the  Texas  revolution,  and  the  surviv- 
ing signers  of  the  declaration  of  Texas  independence,  and  to  the  surviving 
widows  of  such  soldiers  and  signers,  and  to  the  widows  of  those  who  fell  at 
the  Dawson  massacre;  and  to  repeal  an  Act  approved  April  26,  1879,  entitled 
^<An  Act  granting  a  land  certificate  of  six  hundred  and  forty  acres  to  each  of 
the  indigent  veterans  who  was  engaged  in  the  stru^le  for  Texas  independence 
prior  to  and  at  the  battle  of  San  Jacinto,  enrolled  under  the  Act  approved 
July  28,  1876." 

Chapter  46,  Page  37. 

(7)  An  Act  authorizing  and  requiring  owners  of  lands  between  the  Nueces 
und  Rio  Grande  rivers,  under  grants  or  titles  thereto  from  the  former  govern- 
ments, which  were  recorded  in  the  respective  counties  before  the  adoption  of 
the  present  constitution,  to  deposit  and  archive  the  same  in  the  general  land 
office. 

Chapter  49,  Page  38. 

(8)  An  Act  to  provide  for  the  organization  of  the  state  peinitentiariea,  aod 
for  the  more  efficient  management  of  the  same. 

Chapter  50,  Page  50. 

(9)  An  Act  to  validate  certain  notarial  acts  in  the  State  of  Texas.    . 

Chapter  51,  Page  51. 

(10)  An  Act  to  authorize  and  empower  the  treasurer,  with  t^e  advice  and 
consent  of  the  governor  and  comptroller,  to  use  surplus  moneys  that  may  be 
at  any  time  in  state  treasury  belonging  to  the  general  fnnd  for  the  purchase 
and  retirement  of  outstanding  bonds  of  the  state. 
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Chafteb  56,  Page  59 

(11)  An  Act  to  authorize  the  refunding  of  moneys  paid  into  the  general 
land  office  under  the  provittions  of  an  Act  to  authcirize  the  location,  sale  and 
settlement  of  the  Mississippi  and  Pacific  Baih*oad  Reserve,  passed  August  26, 
1856,  and  the  provisions  of  a  supplemental  Act  entitled  *'Au  Act  supplemental 
to  an  Act  to  authorize  the  location,  sale  and  settlement  of  the  Mississippi  and 
Pacific  Railroad  Reserve,'*  approved  November  28,  1857,  in  all  cases  wherein 
the  state  failed  to  patent  the  lands  on  account  of  same  being  covered  bj  previous 
grant,  for  which  such  moneys  were  paid,  and  to  make  an  appropriation  tiierefor*. 

Chapter  61,  Page  65. 

(12)  An  Act  to  provide  for  designating  and  setting  apart  three  hundred 
leagues  of  land  out  of  uuappropriat^  public  domain  for  the  benefit  of  the  un- 
organized counties  of  the  state,  and  to  provide  for  the  siurey  and  location  of 
the  same.  « 

Chapter  66,  Page  71, 

(13)  An  Act  making  the  office  of  county  surveyor  an  office  of  record. 

Chapter  68,  Page  72. 

(14)  An  Act  authorizing  district  courts  to  transfer  cases  of  administration 
of  estates  of  deceased  persons  and  guardianship  of  minors,  persons  of  unsound 
mind  and  habitual  drunkards,  pending  before  them,  to  the  county  courts. 

Chapter  75,  Page  79. 

( 15 )  An  Act  to  establish  the  Univejrsity  of  Texas. 

Chapter  82,  Page  94. 

(16)  An  Act  to  regulate  the  appointment  and  define  the  duties  of  notaries 
public,  and  to  require  them  to  procure  and  use  legal  seals,  and  to  punish  them 
for  failing  to  do  so. 

Chapter  86,  Page  99. 

(17)  An  Act  to  legalize  and  validate  the  ordinances  of  cities  and  towns, 
where  said  ordinances  impose  a  penalty  for  theii'  violation,  and  have  not  been 
published  in  the  official  journals  as  required  by  law,  and  to  give  force  and 
effect  to  the  same. 

Chapter  91,  Page  104. 

(18)  An  Act  to  validate  certain  locations  and  surveys  upon  lands  situated  in 
the  counties  of  Hardeman,  Cottle,  Archer, ^Baylor,  Wilbarger  and  Knox. 

Chapter  92,  Page  105. 

(19)  An  Act  to  authorize  and  require  the  issue  of  patents  to  lands  situated 
between  the  Rio  Orande  and  Nueces  rivers,  the  titles  to  which  have  been  con- 
firmed tinder  the  Act  of  February  11,  1860. 

Chapter  97,  Page  108. 

(20)  An  Act  to  authorize  the  governor,  state  treasurer  and  superintendent  of 
the  penitentiary,  to  contract  for  conveying  convicts  from  the  counties  where 
sentenced  to  the  penitentiaries. 

Chapter  104,  Page  117. 

(21)  An  Act  to  authorize  counties  to  fund  their  bonded  indebtedness,  and 
to  provide  means  to  pay  the  same. 

Chapter  106,  Page  122. 

(22)  An  Act  granting  to  persons  who  have  been  permanently  disabled  by 
reason  of  wounds  received  while  in  the  service  of  this  state,  or  of  the  Con- 
federate States,  a  land  certificate  for  twelve  hundred  and  eight  acres  of  land. 
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ACTS  OF  SIXTEENTH  TO  TWENTIETH  LEGISLATUHES. 

TITLES  TO  CERTAIN  ACTS  ;  SEVENTEENTH  liEGISIiATURE. 

SPECIAL   SESSION,  1882. 


Chapter  6,  Page  3. 

( 1 )  An  Act  to  repeal  all  laws  granting  lands  or  land  certificates  to  any  per- 
son, firm,  corporation  or  company  for  the  construction  of  railroads,  canals  aud 
ditches. 

Chapter  8,  Page  4. 

(2)  An  Act  to  authorize  district  judges  to  fix  times  for  holding  courts  in 
newly  organized  counties. 

Chapter  11,  Page  5. 

(3)  An  Act  to  provide  for  running  and  marking  the  boundary  line  between 
the  State  of  Texas  and  the  territory  of  the  United  States,  from  the  northeast 
east  corner  of  said  state  to  the  degree  of  longitude  one  hundred  west  from 
London  and  twenty-three  degrees  west  from  Washington,  as  said  line  is  de- 
scribed in  the  treaty  between  the  United  States  and  Spain,  of  February  22, 
1819,  and  for  the  payment  of  the  expenses  of  such  survey. 

Chapter  13,  Page  9. 

(4)  An  Act  to  amend  title  4  of  the  Revised  Civil  Statutes  of  the  State  of 
Texas  and  to  reappoition  the  state  into  senatorial  and  representative  dis- 
tricts. 

Chapter  26,  Page  35. 

(5)  An  Act  to  prohibit  railroad  companies,  their  officers,  agents  and 
employes  from  making  excessive  charges  for  carrying  and  transporting 
freight,  goods,  wares  and  merchandise,  and  to  require  said  companies,  their 
officers,  agents  and  employes  to  deliver  freight,  goods,  wares  and  merchandise 
on  the  payment  of  the  freight  charges  due  as  shown  by  the  bill  of  lading,  and 
to  provide  penalties  for  the  violation  of  this  Act. 

Chapter  30,  Page  38. 

(6)  An  Act  to  apportion  the  State  of  Texas  into  congressional  districts. 
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ACTS  OF  SIXTEENTH  TO  TWENTIETH  LEGISLATURES. 

TITIiES  TO  CERTAIN  ACTS ;  EIGHTEENTH  liEGISIiATUBE. 

EEGULAR  SESSION,  1883. 


Chapter  3,  Page  2. 

(1)  An  Act  entitled  <<An  Act  to  withdraw  the  public  lands  of  the  State  of 
Texas  from  sale.*' 

Chapter  6,  Page  3. 

(2)  An  Act  to  withdraw  from  sale  all  the  school,  university  and  asylum 
lands  heretofore  by  any  law  of  this  state  authorized  to  be  sold. 

Chapter  7,  Page  4. 

(3)  An  Act  concerning  public  lands  heretofore  surveyed  by  railroads  or 
coiporations,  or  any  company  or  person,  for  the  benefit  of  public  free  schools 
of  this  state. 

Chapter  18,  Page  9. 

(4)  An  Act  to  provide  for  the  purchase  of  a  site  for,  and  the  establishment, 
location  and  construction  of  a  branch  asylum  in  North  Texas,  for  the  care  and 
treatment  of  the  insane,  and  to  make  an  appropriation  therefor. 

Chapter  40,  Page  28. 

(5)  An  Act  to  validate  certain  surveys  heretofore  informally  or  defectively 
made,  in  locating  the  county  school  lands  of  this  state. 

Chapter  47,  Page  36. 

(6)  An  Act  to  regulate  the  condemnation  of  property  in  cities  and  towns 
for  the  purpose  of  opening,  widening  or  changing  public  streets,  avenues  or 
alleys,  or  for  water  mains,  or  sewers. 

Chapter  49,  Page  38. 

(7)  An  Act  confirming  patents  and  surveys  by  virtue  of  headright  and 
bounty  warrants  issued  under  special  laws  enacted  after  March  31st,  1870,  and 
prior  to  April  17th,  1876. 

Chapter  54,  Page  42. 

( 8 )  An  Act  for  the  protection  of  the  wool  growing  interests  of  the  State  of 
Texas. 

Chapter  55,  Page  45. 

(9)  An  Act  to  reserve  and  set  apart  three  hundred  and  twenty-five  leagues 
of  land  heretofore  surveyed,  for  the  benefit  of  the  unorganized  counties  of  the 
state  and  such  organized  counties  as  may  have  located  their  four  leagues  of 
school  land,  or  any  part  thereof  in  conflict  with  valid  prior  locations  or  surveys, 
or  which  may  from  any  cause  fail  to  get  title  to  the  four  leagues  of  land  they 
are  entitled  to  under  the  law. 

Chapter  57,  Page  48. 

(10)  An  Act  authorizing  cities  on  the  coast  of  Texas  to  appropriate  money 
and  to  issue  bonds  for  improvement  of  their  harbors,  and  of  the  bars  at  the 
entrance  thereof,  and  to  levy  a  tax  to  pay  for  the  same. 

Chapter  65,  Page  54. 

(11)  An  Act  to  repeal  an  Act  entitled  "An  Act  prescribing  the  place  for 
the  sale  of  property  under  legal  process,  and  deeds  of  trust,  in  Marion 
county,"  approved  January  25th,  1875. 
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ACTS  OF  SIXTEENTH  TO  TWENTIETH  LEOISLATUBES. 

Chafteb  70,  Page  67. 

(12)  An  Act  to  further  provide  for  the  regulation  of  railroad  and  transpor* 
tation  lines  in  the  State  of  Texas,  and  to  provide  for  the  creation  of  the  office 
of,  and  appointment  of  a  state  engineer  and  his  secretary,  and  their  salaries 
and  duties ;  to  prevent  unjust  discrimination  and  extortion  in  the  rates  charged 
for  transportation  of  freight  and  passengers  in  this  state,  and  to  provide  a 
mode  of  procedure  in  relation  thereto. 

Chapter  72,  Page  71. 

(13)  An  Act  to  provide  for  the  permanent  endowment,  in  laud  or  its  pro- 
ceeds, of  the  University  of  Texas,  and  its  branches,  including  the  branch  for 
the  instruction  of  colored  youths ;  and  also,  to  provide  for  an  equal  endow- 
ment for  the  benefit  of  the  permanent  common  free  schools  of  this  state. 

Chafteb  73,  Page  72. 

(14)  An  Act  to  fix  the  fees  of  the  department  of  state,  and  require  the  col- 
lection of  the  same. 

Chafteb  74,  Page  73. 

(15)  An  Act  to  establish  uniform  weights  per  bushel  of  wheat,  com  and 
other  products  of  the  state. 

Chafteb  77,  Page  76. 

(16)  An  Act  to  establish  a  county  brand  for  the  several  counties  in  this 
state,  and  to  provide  for  the  advertising  of  all  estrays,  branded  with  the  county 
brand  in  the  counties  to  which  the  county  brand  may  belong. 

Chafteb  83,  Page  82. 

(17)  An  Act  to  authorize  the  commissioner  of  the  general  land  office  to 
issue  patents  now  suspended  for  want  of  reports  of  county  clerks. 

Chafteb  109,  Page  112. 

(18)  An  Act  to  authorize  the  council  of  certain  cities  and  towns  to  appoint 
a  board  of  school  trustees. 
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ACTS  or  SIXTEENTH  TO  TWENTIETH  LEGISLATURES. 

TABLE  OF  ACTS  OF  THE  SPECIAL  SESSION  OF  THE  18th  LEGISLATURE,  gON- 
VENED  JANUARY  8,  1884,  AND  ADJOURNED  FEBRUARY  6,  1884. 
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14 
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804. 

TABLE  OF  ACTS  OF  19th  LEGISLATURE,  CONVENED  JANUARY  13,  1886,  AND 

ADJOURNED  MARCH  31,  1885. 
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(•)  See  Article  3546,  of  P.  0. 
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ACTS  OF  8IXTEEKTH  TO  TWENTIETH  LEOISLATUBES. 

TITIiES  TO  CERTAIN  ACTS ;  EIGHTEENTH  liEGISIiATUBE. 

SPECIAL  SESSION,  1884. 


Chapter  5,  Page  12. 

(1)  An  Act  to  amend  section  40  of  an  Act  entitled  <<An  Act  to  redistrict 
the  state  into  judicial  districts  and  fix  the  times  for  holding  court  therein,  and 
to  provide  for  the  election  of  jndges  and  district  attorneys  in  said  districts  at 
the  next  general  election  to  be  held  on  the  first  Tuesday  after  the  first  Monday 
in  November,  1884/*    Approved  April  9,  1883. 

Chapter  23,  Page  36. 

(2)  An  Act  to  authorize  the  several  county  commissioners'  courts  of  the 
State  of  Texas  to  provide  for  more  than  four  terms  of  the  county  court 
annually,  for  the  transaction  of  civil  and  criminal  business. 

Chapter  24,  Page  37. 

(3)  An  Act  requiring  a  gateway  in  every  three  miles  of  fencing  and 
punishing  the  building  or  maintaining  any  fence  without  such  gateway. 

Chapter  29,  Page  63. 

(4)  An  Act  to  require  the  commissioners'  courts  to  lay  out  and  open  certain 
first-class  roads. 

Chapter  30,  Page  65. 

(5)  An  Act  making  certain  reservations  for  public  roads  out  of  lands 
hereafter  disposed  of  by  the  state. 


TITIiES  TO  CERTAIN  ACTS  OF  NINETEENTH  liEGISIiATUBE. 

KEGULAR  SESSION,  1885. 


Chapter  8,  Page  10. 

(1)  An  Act  to  give  orders  of  sale  foreclosing  liens  upon  land  the  force  and 
effect  of  writs  of  possession. 

Chapter  11,  Page  12. 

(2)  An  Act  to  provide  for  the  issuance  and  Sale  of  the  bonds  of  the  state  to 
supply  deficiencies  in  the  revenue,  and  to  provide  the  manner  of  the  sale  of 
said  bonds. 

Chapter  24,  Page  25. 

(3)  An  Act  to  authorize  the  county  commissioners'  courts  to  assnme  con- 
trol of  the  streets  and  alleys  of  any  city  or  incorporated  town  within  their 
jurisdiction  in  which  there  is  no  de  facto  municipal  government,  and  to  have 
the  same  worked  as  public  roads. 
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ACTS  OF  SIXTEENTH  TO  TWENTIETH  LEGISLATURES  • 

Chapter  42,  Page  40. 

(4)  An  Act  relating  to  and  regulating  the  investment  of  the  permanent 
public  free  schools  and  other  funds;  to  guard  against  any  loss  of  such  funds  in 
making  investments  thereof,  and  to  provide  further  evidence  of  the  validity  of 
bonds  and  securities  purchased  therewith,  making  the  certificate  of  the 
attorney-general  or  other  specified  acts  evidence  of  the  validity  of  such  bonds 
and  securities,  and  to  fix  the  jurisdiction  and  venue  of  suits  thereon. 

Chapter  55,  Page  53. 

(5)  An  Act  to  authorize  the  several  county  commissioners'  courts  of  the 
State  of  Texas  to  provide  for  more  than  four  terms  of  the  cotmty  court  an- 
nually for  the  transaction  of  civil,  criminal  and  probate  business,  and  fix  the 
times  at  which  all  the  terms  of  said  courts  may  be  held. 

Chapter  75,  Page  73. 

(6)  An  Act  to  further  regulate  attachments  in  county  and  justices'  courts. 

Chapter  78,  Page  76. 

(7)  An  Act  to  regulate  reservations  in  sales  of  personal  property. 

Chapter  80,  Page  77. 

(8)  An  Act  to  confer  upon  certain  county  courts  whose  civil  juris* 
diction  has  been  heretofore,  or  may  hereafter  be  diminished,  jurisdiction  in  all 
matters  of  domain. 

Chapter  96,  Page  88. 

(9)  An  Act  to  authorize  the  commissioners'  courts  of  the  organized  coun- 
ties of  the  State  of  Texas,  to  which  unorganized  counties  are  attached  for 
judicial  purposes,  to  lay  off  and  designate  justices'  precincts  in  such  unorgan- 
ized counties  and  to  constitute  such  precincts  election  precincts,  and  to  provide 
for  voting  in  such  unorganized  counties  to  which  they  are  so  attached. 

Chapter  99,  Page  90. 

( 10)  An  Act  authorizing  the  sheriff,  constables  or  their  deputies,  of  this 
state,  to  make  persons  who  are  principals  or  sureties  on  indemnifying  bonds 
paities  to  suits,  and  giving  such  sheriffs,  constables  or  their  deputies  time  to 
secure  service  on  such  principals  and  sureties. 

Chapter  105,  Page  94. 

(11)  An  Act  to  provide  annual  pensions  for  the  surviving  indigent  soldiers 
or  indigent  volunteers  of  the  Texas  revolution,  and  the  indigent  surviving 
signers  of  the  declaration  of  independence,  and  the  indigent  surviving  widows 
of  such  soldiers,  volunteers  or  signers,  and  to  repeal  all  laws  and  parts  of  laws* 
in  conflict  therewith. 

Chapter  107,  Page  99. 

(12)  An  Act  to  authorize  cities  and  towns  lo  levy  and  collect  taxes  for  the 
erection,  construction  or  purchase  of  public  buildings,  streets,  sewers,  and 
other  permanent  improvements. 
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ACTS   OF  SIXTEENTH  TO  TWENTIETH  LEGISLATURE. 
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'  ACTS  OF  SIXTEENTH  TO  TWENTIETH  LEGISLATURES. 

TITLES  TO  CERTAIN  ACTS;  TWENTIETH  LEGlSIiATURE, 

REGULAR  SESSION,  1887. 


Chapter  16,  Page  12. 

( 1 )  An  Act  to  create  the  office  of  district  attorney  for  the  sixth  judicial 
district  of  the  State  of  Texas,  and  to  regulate  the  respective  duties  of  such  dis- 
trict attorney  and  of  the  county  attorney  in  said  district. 

Chapter  26,  Page  17. 

(2)  An  Act  to  provide  for  the  charging  of  the  estate  of  a  deceased  person 
by  virtue  of  the  joint  obligation  of  such  deceased  person  with  another. 

Chapter  30,  Page  20. 

(3)  An  Act  to  require  railway  companies  to  give  their  employes  thirty  days* 
notice  before  reducing  their  wages,  and  provide  a  remedy  for  the  violation 
thereof. 

Chapter  31,  Page  21. 

(4)  An  Act  to  provide  for  a  more  speedy  counting  of  the  vote  at  special 
and  general  elections,  and  to  pay  the  judges  and  cler^  for  the  same. 

Chapter  35,  Page  25. 

(5)  An  Act  to  provide  for  the  election  of  a  district  attorney  in  the  eight- 
eenth judicial  district  of  the  State  of  Texas. 

Chapter  42,  Page  29. 

(6)  An  Act  to  authorize  counties,  cities  and  towns,  in  this  state,  which  have 
issued  bonds  to  aid  in  the  construction  of  railroads  and  other  internal  improve- 
ments, to  adjust  their  rate  of  taxation  so  as  to  provide  for  the  payment  of  the 
interest  and  sinking  fund  upon  the  same. 

Chapter  43,  Page  30. 

(7)  An  Act  to  provide  for  the  separation  or  partition  of  adjoining  fences, 
and  to  prescribe  a  penalty  for  a  violation  of  the  provisions  of  this  Act. 

Chapter  55,  Page  37. 

(8)  An  Act  to  authorize  cities  and  towns  to  levy  and  collect  taxes  for  the 
construction  or  purchase  of  public  buildings,  water  works,  sewers,  improve- 
ments of  streets  and  other  permanent  improvements,  and  to  issue  bonds  there- 
for, and  to  repeal  all  laws  in  conflict  therewith. 

Chapter  56,  Page  38. 

(9)  An  Act  authorizing  wills  and  testaments,  and  testamentary  instruments 
of  any  character,  which  have  been  probated  in  any  other  state  or  territoiy  of 
the  United  States,  to  be  recorded  as  muniments  of  title  to  real  property  in  this 
state  conveyed  thereby. 

Chapter  63,  Page  44. 

(10)  An  Act  requiring  sheriffs  to  report  to  the  adjutant-genei*al,  upon  ad- 
journment of  the  district  courts  in  the  several  counties  of  this  state,  certified 
lists  of  all  fugitives  under  indictment  for  felony  in  said  counties,  to  provide 
the  means  and  mode  of  securing  such  lists,  and  to  prescribe  the  punishment 
for  a  failure  or  refusal  to  forward  them. 
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ACTS  OF  SIXTEENTH  TO  TWENTIETH  LEGISLATUBES. 

Chafteb  69,  Page  49. 

(11)  An  Act  to  provide  for  the  venae  of  salts  for  damages  growing  oat  of 
attachment  and  sequestration  saits. 

Chapter  72,  Page  50. 

(12)  An  Act  to  authorize  any  city  or  town  in  this  state  to  compromise  ex- 
isting indebtedness,  and  to  issue  new  bonds  to  be  sold  or  exchanged  for  this 
purpose,  and  to  provide  for  the  efficient  collection  of  taxes  to  pay  the  princi- 
pal and  interest  of  such  new  bonds,  and  to  provide  for  the  appointment  of 
receivers  for  said  municipal  corporations  during  the  pendency  of  negotiations 
for  such  compromise. 

Chapter  84,  Page  64. 

(13)  An  Act  to  establish  a  house  of  correction  and  reformatory,  and  to 
provide  for  its  government  and  maintenance,  and  to  make  an  appropriation 
therefor. 

Chapter  95,  Page  74. 

(14)  An  Act  to  create  a  commission  of  arbitration  and  award  and  define  the 
powera  and  duties  thereof,  and  to  make  an  appropriation  to  pay  the  salaries  of 
the  judges  thereof. 

Chatter  97,  Page  77. 

(15)  An  Act  authorizing  counties,  cities  and  towns  to  compromise  imd  ad* 
just  certain  bonded  Indebtedness,  and  to  pi-ovide  for  the  levy  and  collection  of 
taxes  to  pay  the  interest  and  sinking  fund. 

Chapter  105,  Page  98. 

(16)  An  Act  to  create  a  bureau  of  agriculture  for  the  State  of  Texas,  aud 
to  add  it  to  the  department  of  insurance,  statistics  and  history;  to  properly 
designate  said  department  and  its  head,  and  to  prescribe  the  duties  belonging 
to  it  relating  to  agriculture. 

Chapter  i09,  Page  102. 

(17)  An  Act  to  provide  for  the  appointment  of  district  and  county  clerks 
pi'o  tern,  in  certain  cases. 

Chapter  121,  Page  112. 

(18)  An  Act  to  give  the  assent  of  the  State  of  Texas  to  the  purposes  of  a 
grant  of  money,  authorized  and  appropriated  by  an  Act  of  the  congress  of  the 
United  States,  approved  March  2,  a.  d.  1887,  and  entitled  <^An  Act  to  estab- 
lish agricultural  experiment  stations  in  connection  with  the  colleges  established 
in  the  several  states  under  the  provisions  of  an  Act  approved  July  2,  a.  n. 
1862,  and  of  the  Acts  supplementary  thereto. 

Chapter  125,  Page  114. 

(19)  An  Act  to  validate  the  official  acts  of  Wm.  Veal,  notary  public  of 
Stephens  county,  Texas,  and  to  permit  him  to  file  the  bond  and  oath  reqoired 
by  law  of  notaries  public. 

Chapter  126,  Page  115. 

(20)  An  Act  to  legalize  and  validate  the  ordinances  of  cities  and  towns  in- 
corporated under  the  provisions  of  title  17,  of  the  Bevised  Civil  Statutes  of 
the  State  of  Texas,  wherein  any  ordinance  imposing  a  penalty,  fine,  imprison- 
ment, or  foi*feiture,  for  violation  of  its  provisions,  has  not  been  published  in 
the  official  paper  for  ten  days,  as  required  by  law. 
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Chapter  128,  Page  116. 

(21)  An  Act  to  require  foreign  corporations  to  file  their  articles  of  incor* 
poralion  with  the  secretary  of  state,  and  imposing  certain  conditions  upon  such 
corporations  transacting  business  in  the  state,  and  providing  penalties  for  a 
violation  of  the  same. 

Chapter  130,  Page  118. 

(22)  An  Act  to  authorize  an  election  for  the  removal  of  the  county  seat  of 
Hardin  county* 

Chapter  131,  Page  119. 

(23)  An  Act  to  provide  for  the  appointment  of  receivers,  and  to  define  their 
powers  and  duties,  and  to  regulate  proceedings  under  such  appointment  of 
receivers. 

Chapter  135,  Page  129. 

(24)  An  Act  to  provide  for  the  purchase  of  a  site  and  the  establishment^ 
location,  construction,  and  maintenance  of  a  state  orphan  asylum,  and  to  make 
an  appropriation  therefor. 

Chapter  138,  Page  132. 

(25)  An  Act  to  require  occupation  license  to  be  posted  by  persons,  firms» 
and  corporations  upon  whom  an  occupation  tax  as  a  retail  liquor  dealer  is 
levied,  in  their  places  of  business,  and  to  punish  violations  of  the  same. 

Chapter  140,  Page  134. 

(26)  An  Act  to  provide  for  the  sale  of  a  certain  class  of  bonds  and  the 
reinvestment  of  their  proceeds. 

Chapter  141,  Page  135. 

(27)  An  Act  to  authorize  counties  to  buy,  construct  or  contract  for  the  use 
of  bridges,  and  to  issue  bonds  and  levy  taxes  to  pay  for  the  same,  and 
to  repeal  all  laws  in  conflict  herewith. 

Chapter  145,  Page  158. 

(28)  An  Act  to  authorize  the  governor  to  order  through  the  proper 
officials  the  institution,  prosecution,  or  defense  of  any  civil  action  or  suit 
whenever  he  deems  such  course  proper  for  the  assertion  or  defense  of  any 
right  of  the  state,  and  to  render  to  said  officials  such  assistance  as  to  him  may 
seem  necessary  or  expedient. 

Chapter  147,  Page  150. 

(29)  An  Act  to  establish  an  asylum  for  the  deaf,  and  dumb,  and  the  blind 
of  the  youth  of  the  people  of  color  of  the  State  of  Texas,  and  to  provide  for 
its  government  and  maintenance,  and  making  an  appropriation  therefor. 

Chapter  149,  Page  152. 

(30)  An  Act  creating  boards  of  equalization  for  cities  and  towns  and 
defining  their  duties. 
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AMENDED  RULE  OF  THE  SUPREME  COURT. 

ADOPTED  AT  JANUAKY  TERM,  1888.-OALVESTON. 


Ordered,  that  Bale  29  of  Rules  of  the  Supreme  Couii  be  so  amended  as  to 
read  as  follows: 

29.  The  appellant  or  plaintiff  in  error,  in  order  to  prepare  properly  a  case 
for  submission,  when  called,  shall  have  filed  a  brief  of  the  points  relied  on,  in 
accordauce  with,  and  confined  to,  the  distinct  specifications  of  error  contained 
in  his  assignments  of  error  (which  assignments  shall  be  copied  in  the  brief) 
and  to  such  fundamental  errors  of  law  as  are  apparent  upon  the  record,  each 
gi*ound  of  error  being  separately  presented  under  the  proper  assignment ;  and 
each  assignment  not  so  copied  and  accompanied  with  its  appropriate  proposi- 
tions and  statements  shall  be  regarded  as  abandoned. 

This  rule  will  be  enforced  in  cases  returnable  to  the  next  term  at  Tyler  and 

thereafter. 
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INDEX  TO  SATLES'  TEXAS  CTVIL  STATUTES- 


[As  nearly  all  the  titles  have  special  indexes  arranged  through  both  volamesi  this  final  index 
is  much  shorter  than  it  otherwise  woold  have  been.] 


ABANDONMENT,  how   shown  in  snit  for  di- 
vorce, 2861  (9). 
temporary,  does  not  forfeit  right  to  home- 
stead donation,  8950. 
ABATEMENT, 
of  nuisance,  by  city  conncili  408-8. 

by  town  or  village,  521. 
of  salt,  see  Death  of  Forty,  Index,  pp.  478 

et  seq.f  vol.  I. 
ol  action,  results  from  death  of  sole  plaint- 
iff, when,  2907. 
of  action,  not  caused  by  death  of  party, 

1044,  2606. 
of  action  for  or  against  railroads,  4265. 
of  attachment,  when,  159,  and  note, 
of  suit  by  attachment,  when,  159  (6). 
plea  of,  requisites  of,  1262  (18). 
order  of  filing,  1262  (1). 
must  be  verified,  1265. 
determined,  when,  1269, 1289,  1291. 
waived  by  failure  to  present,  1291  (1). 
in  justice's  court  must  be  in  writing  and 
sworn  to,  1574. 
ABSENCE,  not  to  be  computed  as  a  part  of 
the  period  of  limitatioui  when,  8216,  and 
notes. 
ABSENT  DEFENDANT, 
may  be  cited  by  publication,  1285. 
court  shall  appoint  an  attorney  to  defend, 

when,  1212. 
may  be  served  with  citation,  etc.,  in  person, 
how,  1280.  . 
ABSTBACT,  of  patented  lands,  when  and  how 

made  out,  8988-8989. 
ABSTBACT  OF  CENSUS. 

to  be  made,  etc.,  by  assessor,  8788. 
ABSTBACT  OF  JUDGMENT.    See  Jvdgm^iU. 
by  whom  made,  8154,  8156,  8168. 
how  made,  8155. 
by  Justice  of  the  peace,  8156. 
record  of,  bow  made,  8157,  8158. 

from  United  States  courts,  8168. 
record  of,  creates  lien,  when,  8159. 
lien  exists  how  long,  8160. 
ABSTBACT  OF  TITLE,  in  action  of  trespass 
to  try  title,  see  Index,  pp.  648-644,  vol.  IL 
ACCEPTANCE.    See  Acceptance  of  Service, 
of  bill,  refusal,  effect  of,  264. 
waiver,  effect  of,  278. 
presentation  for,  made  when,  278. 
ACCEPTANCE    OF    SEBVICE,  of   citation, 
1240. 
genuineness   of    signature  of  party,   pre- 
sumed, 1240  (1). 
by  minor,  void,  1240  (1) . 
by  a  partnership,  1240  (2). 
nojudgment  without,  1245. 
ACCEPTING  CEEDITOES,   assignment   for 
benefit  of,  how  made,  65a,  65c. 


ACCEPTING  CBEDITORS— Continued. 

discharge  of  debtor,  granted  when,  65c 

consent  of,  when  and  how  given,  650. 

statement  of  claims,  filed  when,  65^. 

claims  allowed  and  contested,  how,  65m. 

payment  to,  made  when,  65p. 

may  apply  for  relief  in  equity,  65/  (2). 
ACCEPTOB, 

of  bill,  may  be  sued,  how,  1207. 

remedy  of,  against  drawer,  8205  (6). 

suit  against,  to  fix  liabili^  of  drawer,  262, 
268. 
ACCIDENT,  jury  may  be  discharged  by  reason 

of,  1812. 
ACCOMMODATION  ACCEPTOB,  to   be  re- 

garded  as  a  surety,  8662  (2). 
ACCOBD  AND  SATISFACTION, 

must  be  specially  pleaded,  1262  (25). 
ACCOUNT.    See  Booke  of  Aocountt    Vmifted 
Account. 

verified,  admissible  in  evidence,  when  and 
how,  2266;  defined,  2266  (1). 

affidavit  to,  requisites  of,  2286  (2). 

counter  may  be  filed  in  county  court,  2266  (8) . 

effect  of,  in  evidence,  2266  (4). 

books  of,  admissible  in  evidence,  when, 
2266  (5). 

transcript  of,  from  comptroller's  office,  evi- 
dence when,  2255. 

cannot  be  sold  under  execution,  2288  (1). 

actions  upon,  commenced  when,  8208-18205. 

**  open  account,"  «  stated  account,"  defined, 
8208  (4). 

dates  of  delivery,  etc.,  specified  in,  when, 
8204. 

within  the  limitation  of  two  years,  when, 
8204  (1). 

plea  impeaching  must  be  verified,  1265. 

of  asylum,  how  kept,  82. 

itemized,  to  be  filed  with  comptroller, 

127. 
to  be  presented  to  trustees,  185. 

of  sale  by  factor,  2869. 

between  guardian  and  ward,  see  Index,  pp. 
850-858,  vol.  I. 

of  heads  of  departments,  see  Index,  pp.  874- 
875,  vol.  I. 

duty  of  county  derk  to  keep  with  officers, 
985. 

account  with  tax  collector,  987,  948. 

account  with  the  sheriff,  949. 

estray  account,  958-9. 

accouDts  with  county  treasurer,  960,  971-7. 

commissioner's  court  shall  examine  all  re- 
lating to  county  finances,  978. 

district  judge  may  appoint  committee  to  ex- 
amine, etc,  980. 

county  treasurer  shall  keep  true  accounts, 
995. 
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ACCOUNT — Conttnned. 

county  treasurer  shall  ezamine  oertaiiL  etc.. 
999. 

plea  ol  counter  claim,  payment  or  set-off, 
shall  be  accompanied  by  an  account,  1266. 

comptroller  shall  keep,  of  escheats,  1782. 

twenty  days*  notice  of,  filed  In  estates  by 
executor  or  administrator  shall  be  given 
before  action  upon,  1828. 

of  temporary  administrator  shall  be  filed, 
etc.,  1888-4. 

xeslgnation  of  executor  or  administrator 
must  be  accompanied  by  an  account  of  ad- 
ministration, 1977. 

same  shall  be  examined,  etc.,  by  court,  1980. 

order  of  court  approving  same,  1981. 

executor,  etc,  shall  file,  etc.,  ia  case  of  par- 
tition of  estate,  2102. 

final  settlement  account  of  executor  or  ad- 
ministrator, 2185^5. 

district  and  county  attorneys  shall  file  in 
writing,  when,  255-6. 

carrier  shall  keep  of  sales  of  property, 
287-9. 

may  be  pleaded  as  counter  claim  in  a  suit, 
645-50. 

surviving  husband  or  wife,  administering 
community  estate,  shall  keep  an  account, 
etc.,  2178. 

executor  or  administrators,  for  expenses, 
2198. 

adjutant-general  shall  keep,  of  moneys  re- 
ceived, etc.,  8254. 

partners  shall  account  to  each  other,  8459. 

of  mechanic,  etc,  for  work,  material,  etc., 
8176. 

contractor  to  be  furnished  with  such,  8178. 

annual,  of  guardians,  2601-8. 
ACKNOWLEDGMENTS.    See  BeffittratUm. 

fees  of  officers  for  taking,  2414. 

must  be  in  writing,  when,  8219,  and  notes. 

of  instruments,  in  writing  may  be  taken  by 
notaries,  8871. 

of  deed  by  married  woman,  see  Index,  pp. 
495-497,  vol.  U. 

by  commissioner  of  deeds,  646. 

deed  or  conveyance  to  real  estate,  must  be 
aclmowledged,  or,  etc,  554. 

of  the  wife,  to  conveyance  of  her  separate 
property,  559. 

of  the  wife,  to  the  conveyance  of  the  home- 
stead, 560. 

clerks  of  the  county  court  have  power  to 
take,  1148. 

bond  of  married  woman  as  executrix,  shall 
be  acknowledged,  1891. 

bond  of  married  woman,  as  guardian,  shall 
be  acknowledged,  2528. 

of  designation  of  homestead,  2845. 

notary  public  has  authority  to  take,  2870. 

certificate  of  limited  partnership  to  be  ac- 
knowledged, 8446. 

of  instruments  for  record,  4805-8. 

of  charter  of  corporation,  568. 

defective  certificate  of,  how  corrected,  4868. 
ACKNOWLEDGMENT    OR    PBOOF   OF  IN- 
STRUMENT FOR  RECORD, 

see  Index,  pp.495-497  vol.  II. 
ACROBATS,  occupation  tax  on,  4665. 
ACTION  survive,  when,  1246  (1). 

must  be  brought  on  notice  by  surety,  8660. 

on  failure  to  bring,  surety  discharged, 
8661. 

questlou  ol  sure^ship  tried  In,  how,  8662. 


ACTION  ^  Continued, 
on  contractor's  bond,  ol  public  printing 

4011. 
entered   upon  Jury   docket,   when,    3068, 

8069. 
lor  injuries  resulting  in  death,  see  Index,  p. 

28,  vol.  II. 
lor  lorcible  entry  and  detainer,  see  Index,  p. 

804,  vol.  L 
limitations  ol,  see  Index,  pp.  122,  123,  vol 

n. 

relating  to  counties,  see  Index,  pp.  827-329, 

vol.  I. 
by  and  against  partnership,  brought  how, 

8455. 
may  be  brought  by  attorney-general,  280Sa. 
may  be  ordered  by  the  governor,  2811a. 
practice   as  to,  see  Index,  pp.  478  et  $eq., 

vol.  I. 
of  trespass  to  try  title  to  land,  4784-4812. 
ACTS, 
of  incorporation,  manner  of  pleading,  1190. 
special  of  the  legislature,  manner  of  plead- 
ing, 1191. 
evidence,  when,  2250. 
certified  copies  of,  evidence  when,  2251. 
ADDITIONAL  INSURANCE,  restriction  as  to, 

valid,  2970  (20). 
ADDRESS,    certain  officers   removable   on, 

8878. 
cause  for  removal  to  be  set  out,  8879. 
notice  to  be  given,  8880. 
vote,  how  taken,  etc,  8881. 
ADJOURNMENT, 
when  judge  is  absent,  1128. 
court  cannot  be  reopened  after,  1128  (1). 
when  there  is  no  judge,  1174. 
of  supreme  court,  1010. 

when  there  is  no  quorum,  1010. 
of  court  of  appeals,  1066. 
of  justices*  courts,  1548, 1549. 
of  arbitrators,  allowed,  when,  47,  and  notes, 
of  the  district  court,  1128. 
of  the  county  court,  1174. 
final,  of  court  discharges  jury  before  ver- 
dict, 1818. 
from  time  to  time  during  trial,  1815. 
execution  from  district  or  county  court  to 

issue  after,  2267. 
ADJUTANT-QENERAL,  may  give  copies  of 

records,  etc..  2258,  and  notes, 
certificates  of  facts,  2258,  and  notes, 
fees  of,  2872-2875. 
salary  of,  4467. 

archives  of,  kept  where,  65  (2). 
of  militia,  see  Index,  pp.  156,  157,  vol.  II. 
ADMINISTRATION.    /See  Exeeutan  and  Jd- 

nUniatrators. 
of  estates  of  decedents,  see  Index,  pp.  655- 

668,  vol.  I. 
may  be  transferred  to  county  court,  when, 

1126a. 
ADMINISTRATOR,  ike  Executors  and  Admtn^ 

Utratars, 
ADMISSIONS, 
of  a  party  or  his  agent  evidence  when,  2245 

(167). 
of  parties  not  evidence  in  divorce  suit,  2863 

(2),  (8). 

made  by  district  or  county  attorney  shall 
not  prejudice  the  state,  261. 

made  by  attorney-general  shall  not  preju- 
dice the  stete,  2807. 

in  divorce  suit,  not  to  be  received,  2863. 
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ADOPTION, 
heir,  adopted  how,  1,  and  notes, 
rlschts  of  adopted  heir,  2,  and  notes. 
ADULTERY, 
is  a  caase  for  divorce,  2861. 
when  it  is  not  cause  for  divorce,  2866. 
ADULTERATION, 
of  food,  drags,  etc.,  regulations  to  prevent, 

4098A,  §§  1-9. 
AD  VALOREM  TAX.    See  Taxation. 
amoant  of,  4662. 

incorporated  city,  may  levy  and  collect,  425. 
incorporated  town  or  village,  may  levy  and 

collect,  522. 
for  the  state,  levied,  etc.,  4662. 
of  coanty,  payable  in  county  scrip,  4667. 
ADVANCEMENTS,  brought  Into  hotch-potch, 

1651. 
defined,  1651  (1). 
from  community  estate,  chargeable  to,  1651- 

1655. 
shall  be  ascertained,  etc.,  on  partition  of  an 

estate,  2105. 
ADVERSE  POSSESSION.    See  Limitationa. 

generally,  see  8191-3201. 
ADVERTISEMENT,  for  public  printing,  see 

Public  Printing, 
requisite  of,  in  sale  of  pawned  goods  8501. 
for  supplies  to  asylums,  148. 

requisites  of,  148. 
of  terms    of    agreement  of  railroad  com- 
panies for  drawing  cars,  etc.,  4254. 
of  estrays,  4579. 
of  wrecked  cotton,  4886. 
secretary  of  state  shall  advertise  for  supplies 

of  fuel  for  executive  and  other  depart- 
ments, 2826. 
ADVERTISING. 

occupation  tax  for,  4666. 
ADVISEMENT,  cause  may  be  taken  under, 

1045. 
supreme  court  and  court  of  appeals  may 

take  causes  under,  1045. 
AFFIDAVIT.    See  Oath. 
may  be  by  agent  or  attorney,  5  (1). 
must  be  In  writing  and  signed,  6. 
before  officers  made,  7,  §§1-8,  (1) 
in  place  of  appeal  bond,  requisites  of,  1401. 

of  inability,  sufficient,  when,  1401    (1) . 

must  identify  judgment,  1401  (2). 

before  whom  made,  1401  (8). 

defective,  will  not   perfect    an    appeal, 
1401  (4). 
vrlll  not  suspend  execution,  1408. 
in  lieu  of  cost  bond,  1488. 
admissible  to  show  matters  of  jurisdiction, 

1018,  1070,  and  note, 
to  an  account,  requisites  of,  2266  (2). 
to  admit   secondary  evidence  of  recorded 

instrument,  2251  (6),  (8),  (9). 
on  claim  against  estates,  requisites  of,  2018, 

and  notes, 
where  lost  or  destroyed,  2019. 
before  whom  made,  2020. 
ior   certiorari^    requisites  of,   to  justice's 

court,  801. 
Jurat  may  be  amended,  802  (6). 
must  be  filed,  806. 
cannot  be  amended,  812. 
of  guardian,  2588. 
for  writ  of  sequestration,  4490. 
quarterly,  of  pensioner,  8616. 
ior  distress  warrant  against  tenant,  8118 

.  (1-4;. 


AFFIDAVIT  —  Continued, 
for  attachment,  see  Index,  pp.  109-111,  vol.  I. 
for  garnishment.  Ibid. 
in  trial,  of  right  of  property,  see  Index,  p. 

651,  vol.  IL 
may  be  taken  by  such  other  officers  as  may 

be  provided  by  law,  8. 
certain  pleadings  must  be  verified  by,  1265. 
certain  pleadings  In  justices'  courts  must  be 

verified  by,  1574. 
application  for  change  of  venue  must  be 

supported  by,  1271. 
change  of  venue  In  justices'  courts,  support- 
ed by,  1561. 
application  for  continuance  must  be  sup- 
ported by,  1276. 
application  for  continuance,  etc.,  In  justices' 

courts,  supported  by,  1276. 
bill  of  re  view  for  new  trial  must  be  supported 

by,  1878. 
motion  for  new  trial    In  justices'  courts 

supported  by,  when,  1628. 
report  of  auditor,  to  be  verified  by,  1472. 
motion  to  substitute  lost  records,  etc.,  shall 

be  supported  by,  1476. 
In  the  case  of  controverted  bill  of  exceptions, 

1867. 
In  the  case  of  service  of  citation  without  the 

state,  1288. 
in  the  case  of  citation  by  publication,  1285 

to  1286. 
supreme  court  to  ascertain  facts,   upon, 

1018. 
court  of  appeals  to  ascertain  facts,  upon, 

1070. 
affidavit  in  case  parly  is  unable  to  give  cost 

bond,  etc.,  1488. 
claim  against  ward's  estate  must  be  verified 

by,  2622. 
where  such  claim  is  not  founded  on  written, 

instrument^  2628. 
where  such  claim  belongs  to  a  corporation, 

who  shall  make,  8624. 
when,  by  officer  of  corporation,  executori 

etc,  shall  stote  what,  etc.,  2625. 
may  be  made  before  what  officers,  2626. 
inventory  and  list  of  claims  of  a  decedent's 

estate  must  have  affidavit  attached,  1915. 
exhibit  and  account  of  executor,  etc.,  to  be 
*      verified  by,  1977. 
account  for  final  settlement,  etc.,  to  be  veri- 
fied by,  2185. 
on  appeal  from  county  court  in  estates  of 

decedents,  when  party  Is  too  poor  to  give 

bond,  2208. 
in  case  of  notice  ol  interrogatories  by  pub- 
lication, 2220. 
in  case  of  depositions  to  perpetuate  testi- 
mony, 2222. 
when  depositions  are  returned  otherwise 

than  by  mall,  party  returning  them  must 

make  affidavit,  2281. 
execution  to  be  issued  on  affidavit,  when, 

2271-8. 
account  of  guardian  on  resignation  to  be 

verified  by,  2610. 
annual  account  of  guardian  to  be  verified  by, 

2601-2. 
certain  claims  against  the  state  to  be  verified 

by,  2742. 
petition  for  injunction  must  be  verified  by, 

2876. 
In  case  of  disobedience  of  an  injunction, 

2896. 
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AFFIDAVIT— Ck>atinned. 

of  pablication  of  notice  of  special  law,  8186 
to  8187. 

of  general  partner  to  file  to  certificate,  etc, 
8448. 

of  poblication  of  partnership  notice,  8461. 

of  compliance  with  reqoirementsfor  a  home- 
stead donation,  8945. 

in  case  of  cancellation  of  a  patent,  8965. 

for  writ  of  sequestration,  4490. 

for  warrant  to  seize  wrecked  cotton,  when, 
4891. 

accoQDt  supported  by,  evidence,  etc.,  2266 
and  notes. 
AFFINITY. 

defined,  1090  (4) ;  1188  (2). 
AFFIRMATIONS.    See  JffidaviU;  Oathi. 

administered  by  clerk,  1106. 

attested  by  clerk  of  county  court,  1149. 

commissioner  of  deeds  may  administer,  ef- 
fect of,  544. 
AFFIRMANCE. 

of  judgments  by  supreme  court  and  court  of 
appeals,  1049. 

of  judgments  on  certificates,  1035-6. 

in  case  of,  court  may  make  all  necessary 
orders,  etc.,  1419. 
AFFRAY,  may  be  suppressed  in  cities,  etc., 

897. 
AFRICANS,  marriage  of,  with  certain  peAons 

prohibited,  2848. 
AGBNT.     See  Principal  and  Agent. 

authority  of,  how  proven,  2245  (49)-(51). 

admissions  of,  evidence,  when,  2245  (167). 
not  sufficient  to  prove  agency,  2245  (167). 

authority  of,  to  execute  a  deed,  etc.,  put  in 
issue  how,  2245  (167). 

notice  may  be   served  on  railroad  agent, 
2219  (2). 

insurance  company,  see  Index,  pp.  48,  49, 
vol.  II. 

may   make   an  assignment  for    benefit  of 
creditors,  65a  (7). 

affidavits  may  be  made  by,  5. 

commissioners*  court  may  appoint  one  to 
contract,  684. 

may  accept  service  of  process  for  principal, 
1240. 

railroad  station  agents  exempt  from  jury 
service,  8014.  < 

patent  for  land  shall  not  be  delivered  to, 
until,  etc.,  8967. 
AGGRAVATION,    matter  of,  alleged  when, 

1187  (18). 
AGREED  CASE,  may  be  submitted  to  court 
for  decision,  etc.,  1298. 

in  lieu  of  transcript  of  proceedings  on  ap- 
peal, etc.,  1414. 
AGREEMENT.    See  Written  Agreement. 

to  arbitrate.    See  Arbitration, 

not  in  writing,  void  when,  2464   (11-18), 
(84-38). 

in  action  on,  not  necessary  to  allege  writ- 
ing, 2464. 
AGRICULTURE,  DEPARTMENT  OF,  provi- 
sions  as  to  title,  8a,  §§  1-7. 

see  Index,  p.  20,  vol.  I. 
AGRICULTURAL  AND  MECHANICAL  COL- 
LEGE, 

see  Index,  pp.  290-294,  vol.  II. 
AIDES-DE-CAMP.     See  MUitia. 
ALCALDES,  documents  of,  archives  of  gen- 
eral land  office,  57. 

operations  of,  suspended,  57  (1). 


ALCALDES  —  Continued, 
required  to  deliver  documents  to  commis- 
sioner of  general  land  office,  57  (8). 
copies  of  writings  filed  in  office  of,  evidence, 

2256,  and  note. 
ALDERMEN,  of  vlUages  and  towns,  518-526. 
removal  from  office,  see  Index,  pp.  178, 174, 

voLn. 
ALIEN,  rights  of,  9. 
in  the  Republic  of  Texas,  9  (1). 
in  the  State  of  Texas  prior  to  1854,  9  (2). 
defeasible  fee  to  land,  vested  in,  9  (8). 
residents  of  the  United  States,  made  dti- 

sens,  when,  9  (4). 
British  subjects,  rights  of,  9  (5). 
dtizensliip  conferred  on,  how,  10. 
residents,  w1k>  are,  10  (1). 
heir  of,  could  not  inherit  under  laws  ol 

Mexico,  1658  (1). 
provision  of  constitution  as  to,  construed 

how,  1658  (2). 
having  declared  his  intention,  can  acquire 

real  estate,  etc.,  1658  (8). 
acquires  a  defeasible  estate  by  descent,  1658 

deposiUons  and  aflirmations  of ,  how  kept, 

2721. 
depositions  of,  as  authority  to  hold  real  es- 
tate, kept  where,  61  (1). 
ALIENAGE,  no  bar  in  descent,  1658. 
ALIENATION, 
lands  donated  to  railroad  corporations,  ex« 

cept,  etc.,  shall  be  alienated,  etc.,  4248. 
lands  granted  to  railroad  corporations  by 
state,ishall  be  alienated  within  wliat  time, 
4277. 
venue  of  suits  to  set  aside  fraudulent  aUena- 
tions  of  lands  granted  railroads,  1198. 
ALIMONY.    See  Divwroe;   Husband  and  Wffe. 
allowed  in  suits  for  divorce,  when,  2870. 
order  for,  annulled  when,  2870  (1) . 
ALLEGATA   AND    PROBATA    See  Bargain 
and  Sale;   Quantum  Meruit, 
must  correspond,  2245  (18-20),  (22). 
must  correspond,  1187  (6),  (7),  (8). 
ALLEY,  of  city  or  town,  alteration  and  vaca- 
tion of,  875,  474-478. 
ALLOWANCE,  to  widow  and  minor  children, 
see  Index,  pp.  655-668,  vol.  I. 
claim  against  county  must  be  presented  to 
commissioner's  court  for,  before  bringing 
suit,  677. 
of  claims  against  estate  of  a  ward,  2622-2681. 
ALTERATION,  in    business  of  partnership, 

effect  of,  8458. 
ALTERATION  OF  CONTRACT,    surety  dis- 
charged by,  8660  (7),  (8), (9). 
ALTERNATE, 
judges  of  the  district  may,  with  each  other, 

1124. 
judge  of  criminal  district  court  may,  with 
district  judge,  1487. 
AMBIGUITY,  in  writings,  may  be  explained 
by  parol  evidence,  2245  (120). 
explanation  not  permitted  in  a  suit  on  aeon- 
tract,  2245  (19). 
AMENDMENT.     See  Attachment;  Band. 
of  certificate  of  officer,  2229  (4). 
of  attachment  bond,  156  (7). 
of  writ  for  attachment,  160  (1). 
of  corporation  charter,  571-578, 644e. 
of  city  charter,  by  extending  limits,  848. 
of  railroad  charter,  etc.,  4108-4114. 
of  pleadings,  see  Index,  pp.  478,  et  seq.,  vol.  I. 


768 


Digitized  by 


GoogI( 


AHENDMENT. 


A. 


ApF£ABANC£. 


AMENDMENT  —  Continued, 
bond  and  oatb  in  certiorari  to  justice's  court, 

cannot  be  amended,  812. 
of  city  ordinances,  418. 
of  charter  of  private^corporations,  671. 
mistake  in  the  return  of  citation   may  be 

amended,  1289. 
Judgment  may  be  amended,  when  and  how, 

1854. 
judgment  amended  in  vacation,  when  and 

how,  1856. 
pleadings   in    a    justice's   court,    may  be 

amended,  1575. 
of  abstract  of  title,  in  trespass  to  try  title, 

4799. 
AMICUS  CUBUB,  motion  may  be  made  by, 

1462(1). 
attorney  may  be  heard  as,  when,  1210  (1). 
AMMUNITION,  see  Index,  pp.  166, 157,  vol.  II. 
ANCIENT  DEEDS    AND    WILLS,    admitted 

without  proof,  2245  (95). 
copies  of  deeds  filed  in  office  of  alcalde,  etc., 

eridence,  2256,  and  note, 
if  lost,  2257,  and  notes. 
ANDERSON  COUNTY,  boundaries  of,  708. 
apportionment,  judicial,  etc.,  see  pp;  40-48, 

v.l. 
excepted  from  operation  certain  stock  laws, 

4659. 
ANDREWS  COUNTY,  boundaries  of ,  709. 
apportionment,  judicial,  etc.,  see  pp.  40-48, 

v.l. 
ANGELINA  COUNTY, 
apportionment,  judicial,  etc.,  see  pp.  40-48, 

v.l. 
boundaries  of,  710. 
excepted  from  operation  of   certain  stock 

laws,  4659. 
ANIMALS.    8eeE$trays;  Stock'Laios;  Mark$ 

and  Brands. 
levy  on,  when  running  at  large,  how  made, 

2298. 
sale  of,  how  made,  2814. 
city  council  may  prevent  abuse  of,  898. 
may  prevent,  etc.,  the  driving  of,  into  or 

through  the  city,  417. 
sale,  slaughter  and  shipment  of,  4562. 
ANNUAL  ACCOUNT,  between  guardian  and 

ward,  2601-2608. 
ANNUAL  ENCAMPMENT,  shaU  be  held  when, 

3815. 
officer  to  command,  how  designated,  8816. 
governor  shall  appear  at,  8815. 
powers  of  commanding  officer,  8817. 
ANNUAL  STATEMENT, 
insurance  companies  shall  make  to  commis- 
sioner, 2965. 
shall  contain  what,  2966. 
ANSWERS, 
to  interrogatories,  may  embrace  what,  2242, 

and  notes. 

taken  as  confessed,  when,  2248. 
in  pleading,  see  Index,  pp.  478  et  seq,,  vdl.  I. 
•      in  action  of  trespass  to  try  title,  4794,  and 

note  (1). 
in  injunction  proceedings,  2890  (1)  (2). 
in  removal  of  officer,  when  may  be  ffied, 

8407. 
in  justice^s  court,  to  be  verified  by  affidavit, 

when,  1574.* 
where   some  of    defendants    answer  and 

others  do  not,  1283. 
defendant   not  compelled  to  answer  under 

oath  in  a  divorce  suit,  2868. 


ANSWERS  —  Continued. 

in  an  injunction  suit,  2890. 

surety  may  set  up  suretyship,  in,  8662. 

constitutes  appearance,  when,  1242. 
ANSWER  IN  GARNISHMENT.    JSee  Oamish- 

.    metU. 

how  made,  192,  202-204. 

judgment  upon,  of  garnishee,  205,  206,  208. 

plaintiff  or  defendant  may  traverse,  of  gar- 
nishee, 211-12. 

sufficient  to  claim  of  defendant  against  gar- 
nishee, 220. 

defense  of  debtor  may  be  set  up,  when,  192 

0)  (8). 

rignts  of  garnishee  not  prejudiced,  192  (2). 

controverted  by  plaintia,  when,  211. 
burden  of  proof  rests  where,  211  (1). 

good  faith  of  title  set  up  by  may  be  put  in 
issue,  211  (2). 

no,  to  assignment  of  errors,  1088. 
APPARATUS,  of  trade  or  profession  exempt 

from  forced  sale,  2885. 
APPEALS,  to  superintendent  of  public  instruc- 
tion, taken  when,  8715. 

to  state  board  of  education,  taken  when,  8714. 

in  forcible  entry  and  detainer,  bond  for,  re- 
quisites, 2456. 
when  prefected,  duly  of  justice,  2457. 

in  case  of  escheat,  1781. 

from  award,  right  of,  how  reserved,  51,  and 
notes. 

procedure  on,  52. 

proceedings  on,  in  quo  warrcmiOf  4098i,  §  4. 

practice  as  to,  see  Index,  pp.  478  et  seq,, 
vol.  I. 

from  judgment  allowed  in  probate  cases,  298. 

from  justice,  see  Index,  pp.  527-529,  vol.  I. 

in  administration  of  estates  of  decedent,  see 
Index,  pp.  655-668,  vol  I. 

in  matters  of  guardianship,  see  Index,  pp. 
850-858,  vol.  I. 

from  criminal  district  court,  etc.,  1508. 

to  supreme  court,  returnable  where,  1006-9. 

from  action  of  county  court  on  a  claim  pre- 
sented against  the  estate  of  a  decedent, 
2081. 

from  action  of  county  court  on  a  claim  pre- 
sented against  the  estate  of  a  ward,  2686. 

supersedeas  judgment  removing  officer  from 
office,  etc.,  8889. 

to  supreme  court  from  judgment  removing 
officer,  8410. 

when  returnable  In  such  case,  and  has  prece- 
dence, etc.,  8416. 

no  appeal  allowed  from  decision  of  commis- 
sioner's court  on  official  bond,  8441. 

« commission,"  created,  164,  note. 
APPEALS,  COURT  OF, 

see  Index,  pp.  853,  854,  vol.  I. 

rules  of  practice  in,  see  Ludex,  pp.  XXV.-^ 
XXXII.,  vol.  I. 
APPEARANCE, 

may  be  entered  on  the  docket,  1241. 

answer  operates  as,  1242. 
withdrawal  of,  will  not  defeat,  1242  (1) . 

effected  by  motion  to  quash  citation,  1248. 
reversal  of  judgment  for  want  of  service, 
1244. 

in  supreme  court  or  court  of  appeals,  may 
be  by  brief,  1089. 

parties  may  appear  by  attorney,  1210. 

failure  to  appear  and  answer  in  district  or 
county  court,  judgment  by  default,  when, 
1282. 
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Appearance. 


A. 


Apprenticeship. 


APPEARANCE  —  Continued, 
when  some  defendants  appear  and  others  do 

not,  1288. 
no  judgment  except  npon  an,  or,  etc.,  1245. 
proceedings  in  justice's  court  when  defend- 

aut  falls  to  appear,  1578. 
of   defendant,    to    be    noted   on    justice's 

docket,  1579. 
plaintiff  failing  to  appear,  may  be  non-suit- 
ed, 1583. 
APPEARANCE  DAY,  defined,  1280. 
docket  called  on,  1281. 
judgment  by  default,  taken  on,  1282. 

in  suit  against  independent  executor,  when, 
1282   (8). 

in  suit  by  publication,  when,  1282  (4). 
in  justice's  court,  defined,  1577. 

proceedings  where  defendant  fails  to  ap- 
pear, 1578. 

where  defendant  appears,  1579. 
APPEARANCE  DOCKET, 
when  to  be  called,  1281. 
judgment  by  default,  when,  1282. 
APPELLANT  AND  APPELLEE,  defined,  1384. 
judgment  affirmed  on  certificate  for  appellee, 

when,  1035. 
damages  against  appellant  in  supreme  court, 

when    1049 
APPELLATE  COURTS,  defined,  1386. 
rules  of  practice  for,  see  Index,  pp.  XXX.- 

XXXII.  vol.  I,  Appendix  No.  2. 
APPLICATION,  for  pension,  8611  et  seq, 
for  new  road,  when  and  how  made,  4365, 

4366. 
for   neighborhood   road,  how  made,   4380- 

4388. 
to  have  private  patient  admitted' to  lunatic 

asylum,  92. 
for  a  garnishment,  185. 
for  license  to  practice  law,  221-2. 
for  certiorari  to  the  county  court,  291. 
tor  certiorari  to  justice's  court,  302. 
for  change  of  name,  836. 
for  an  election  to  detach  a  t>ortion  of  one 

county  to  add  to  another  county,  660-1. 
for  change  of  venue  in  district  or  county 

court,  1271. 
for  a  continuance  In  district  or  county  court. 

1276-8. 
for  the  appointment  of  a  receiver,  1462. 
for  the  probate  of  a  will  and  for  letters, 

1827-1846. 
to  revoke  letters  testamentary,  etc.,  1867. 
to  have  executor,  etc.,  give  a  now  bond. 

1898. 
of   executors,  etc.,  to  purchase   property, 

compromise  debts,  etc.,  1934. 
to  annul  or  suspend  provisions  in  a  will,  1939. 
for  the  partition  of  an  estate,  withdrawn 

from  administration,  1967. 
by   executor   or  administrator,   to   resiim. 

1977.  ^*^" 

for  sale  of  property  of  estate,  to  pay  allow- 
ance to  widow  and  children,  1999. 
of  executor,  etc.,  to  hire  out  or  rent  proper- 
ty of  estate,  2051. 
for  order  to  sell  perishable  property  of  es- 

Ute,  2063. 
for  order  to  sell  the  crops  of  an  estate,  2064. 
by  creditor  of  an  estate  to  sell  mortgaged 

property,  etc.,  2067. 
by  executor,  etc.,  to  sell  real  estate,  2069. 
by  any  person  interested  in  the  estate,  when, 

2081. 


APPLICATION — Continued. 

for  the  partition  and  distribution  of  an  es- 
Ute,  2099. 

of  a  joint  owner  with  an  estate,  for  parti- 
tion, 2132. 

for  an  administration  of  community  prop- 
erty, 2167. 

for  the  transfer  of  an  administration,  2184. 

costs  of,  in  estates  of  decedents,  how  ad- 
judged, 2198. 

for  the  appointment  of  a  guardian,  2487-3. 

of  guardian,  to  invest  money,  etc.,  of  ward, 
2560. 

of  guardian  to  sell  perishable  property  of 
ward,  2570. 

to  sell  real  estate  of  ward,  2572-3. 

of  a  guardian  to  resign,  2610. 

to  remove  guardianship  to  another  county, 
2676. 

to  do  insurance  business — duty  of  commis- 
sioner of  insurance,  etc.,  2980. 

for  license  to  irrigate  lands,  2985. 

to  organize  a  school  community,  3747-9. 

for  certificate  of  competency  as  a  teacher, 
3766. 

by   trustees,  for  appropriation   of   school 
fund,  etc,  3772. 

for  a  homestead  donation  from  the  state, 
3939. 

of  actual  settler   on  school  land,  to  pur- 
chase, 4053. 

to  establish  lost  records,  etc.,  4287. 

for  jury  not  to  be  withdrawn,  unless,  etc., 
3072-3. 

for  citation  to  remove  officer  in  vacaUoo, 
3405. 
APPLES,  dried  28  lbs.  in  legal  boshel,  4848a, 

APPOINTMENT,  of  guardian,  2506-2516. 
of  overseer  of  public  roads,  etc.,  see  Index, 

pp.  517,  518,  vol.  II. 
of  public  weigher,  4082. 
APPORTIONMENT,  of  senatorial,  represent- 
ative congressional  and  judicial  districts, 

provisions  as  to,  11  ei  »eq. 
see  Index,  pp.  40-43,  voL  I. 
'  of  available  school  funds,  see  Index,  pp.  290- 

294,  vol.  II. 
APPRAISEMENT,  by  city  of  property,  for  tax- 

ation,  439. 
in    matters    of    guardianship,  2581,   2538, 

2539. 
of   a  decedent's  estate,  1912,  1913,    1925- 

1928. 
in  administration   of  a  pommuni^  estate, 

2169. 
new  may  be  required  in  such  case,  2174. 
preliminary,   when  penitentiary  is   leased, 

3579. 
shall  also  be  made  at  the  termination  of 

lease,  etc.,  3580. 
of  public  free  school  lands,  when,  4048. 
of  estrays,  4571. 

of  proper^  in  divorce  suits,  2868. 
APPRAISERS,  appointment  of,  etc,  in  matters 

of  guardianship,  2531-2536,2701. 
of   estates  of   decedent,  compensation  d, 

2194. 
of  estates  of  decedents,  I91p,  1911,   1912, 

1925. 
in  administration  of  community  {proper^, 

2168-2169. 
APPRENTICESHIP.    8ee  Matter;  Mbwr. 
of  minor,  see  Index,  p.  47,  voL  L 
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APPROVAL. 

of  obligation  of  person  to  whom  a  minor  Is 
apprenticed,  28. 

of  bond  of  superintendent  of  lunatic  asy- 
lum, 77. 

of  bonds  of  superintendents   of  other  asy- 
lums. 131. 

of  bond  for  an  attachment,  157. 

of  replevy  bond  In  attachment,  170. 

of  bond  for  garnishment,  184. 

of  bond  of  district  attorney,  242. 

of  bond  of  county  attorney,  248. 

of  certiorari  bond,  805. 

of  bond  of  city  treasurer,  865. 

of  bond  of  city  assessor  and  collector,  866. 

of  bonds  of  county  treasurer,  988-9. 

of  bond  of  cleric  of  supreme  court,  1017. 

of  bond  of  clerk  of  the  court  of  appeals, 
1072. 

of  bond  of  clerk  of  the  district  court,  1102. 

of  bond  of  clerk  of  the  county  court,  1144. 

of  appeal  or  error  bond  in  district  or  county 
court,  1400. 

of  supersedeas  bond,  1404. 

of  bond  of  a  receiver,  1466, 

of  bond  of   clerk  of  the  criminal  district 
court,  1489. 

of  appeal  bond  in  Justice's  court,  1689. 

of  lK>nd  of  contestee  In  contested  election 
case,  1735. 

of  bond  of  contestant  in  such  ca«e,  1786. 

of  bond  to  prevent  administration  upon  a 
decedent's  estate,  1848. 

of  bond  of  executor  or  administrator,  1889. 

of  inventory,  etc.,  of  decedent's  estate,  2917- 
18. 

of  bond  to  withdraw  estate  from  administra- 
tion, l9Bo, 
>  of  exhibit,  etc.,  of  executor,  etc.,  upon  res- 
ignation, 1981. 

of    claims    against   a   decedent's     estate, 
2024-7. 

of  report  of  hiring  or.  renting  by  executor, 
etc.,  2056. 

of  report  of  commissioners  of  partition  of 
an  esute,  2114. 

of  inventory,  etc.,  in  administration  of  com- 
munity estate,  2171. 

of  bond  of  administrator    of    community 
esUte,  21 70. 

of  exhibit  of  community  administrator,  2177. 

of  appeal  bond  in  estate  of  a  decedent,  2201. 

of  delivery  bond  in  execution,  2300. 

of  appeal  bond  in  forcible  entry  and  detain- 
er, 2455. 

of  bond  of  guardian  of  person  of  ward,  2518. 

of  bond  of  guardian  of  estate  of  ward,  2519. 

of  contract,  investing  money  of  ward,  2568. 

of  annual  account  of  guardian,  2606. 

of  claims  against  estate  of  a  ward,  2682-6. 

of  guardian's  account  for  final  settlement, 
2688. 

of  bond  of  comptroller  of  public  accounts, 
2787. 

of  accounts  of  comptroller,  2755. 

of  bond  of  state  treasurer,  27B3. 

of  bond  of  commissioner  of  general  land 
office, 2778. 

of  bond  of  chief  clerk  of  land  office,  2782. 

of  bond  of  Spanish  translator  of  land  office, 
9784. 

of  bond  of  receiving  clerk  of  land  office,  2786. 

of  bond  of  commissioner  of  insurance,  etc, 
2815. 


APPROVAL  —  Continued. 

of  bond  for  an  injunction,  2881. 

of  refunding  bond,  in  injunction,  2892. 

of  public  weigher,  4083. 

of  sequestration  bond,  4492. 

of  sherifTs  bond,  4516. 

of  constable's  bond,  4588. 

of  bonds  of  assessor  of  taxes,  4695-8. 

of  claimant's  bond,  in  trial  of  right  of  prop- 
erty, 4823. 

of  bond  of  wreck-master,  4878. 
ARANSAS  COUNTY. 

apportionment  of,  see  pp.  40-43,  v.  1. 

boundaries  of,  see  pp.  252,  258,  v.  1. 

land  district  of,  see  Index  pp.  859,  360,  v.  2. 
ARBITRATION,  see  Index,  p.  52,  vol.  I.,  pro- 
visions as  to,  42-56. 

to  ascertain  value  of  land  wanted  by  U.  S., 
824. 
ABBITRATION    AND  AWARD,   commUslon 

of,  see  Index,  pp.  853,  854,  vol.  I. 
ARCHER  COUNTY. 

apportionment  of,  see  pp.  40-48,  v.  1. 

boundaries  of,  see  pp.  252,  253,  v.  1. 

land  district  of,  see  Index,  p^.  859,860,  v.  2. 
ARCHITECT,  of  penitentiary,  8518. 
ARCHIVES,  provisions  as  to,  57-65. 

see  Index,  pp.  59,  60,  vol.  I. 

recording,  etc.,  see  Index,  pp.,  495-497,  vol. 

ARCHIVES  OF  THE   GENERAL  LAND  OF 

FICE,  defined,  3802. 
ABEA,  of  new  counties,  651. 
in  exterior  territory,  652. 
of  county  created  out  of  another  county, 

654. 
of  old  county  shall  not  be  reduced  to  less 
than  700  square  miles,  654. 
ARGUMENT  TO  THE  JURY,  order  of,  1299. 
erroneous  ruling  in  regard  to,  effect   of, 

1299  (1). 
should  be  confined  to  issues,  1299  (2). 

to  evidence,  1299  (3). 
authorities  may  be  read  on,  when,  1299  (4). 
facts  not  in  evidence  should  not  be  stated, 

1299  (5). 
improper  language  should  not  be  used,  1299 
(6). 
ARMS,   provisions   regulating  military,  see 
Index,  pp.  156,  157,  vol.  11. 
city  council  may  regulate  the  carrying  of, 

881. 
city  council  may  prohibit  the  firing  of,  etc., 
402. 
ARMY    REGULATIONS,   volunteer    guards 
subject  to,  when,  8846. 
frontier  companies  subject  to,  when,  8274. 
police  force  subject  to,  when,  82916. 
ARMSTRONG  COUNTY, 
apportionment  of,  see  pp.  40-48,  v.  1. 
boundaries  of,  see  pp.  252,  253,  v.  1. 
land  district  of,  see  Index,  pp.  859, 860,  v.  2. 
exempt  from  stock  law,  art  4659. 
ARREST, 
voter  privileged  from,  except,  etc.,  1756. 
witness  privilesred  from,  except,  etc.,  2215. 
ARREST    OF  JUDGMENT,  costs   on,    how 
taxed,  1481. 
for  good  cause,  etc.,  1868. 
requisites  of  motion  for,  1369. 
time  of  making  motion  for,  1371 
motion  to  be  determined,  when,  1372. 
pleadings  may  be  determined,   after,  etc., 
1194. 
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Attorneys, 


ARTICLES  OP  INCORPORATION,   See  Cor- 

parcUwns. 
of  railroads,  fee  Index,  pp.  460-464,  vol.  II. 
of  insurance  company,  see  Ludex,  pp.  4S-i9, 

vol.  II. 
ARTILLERY  COMPANIES,  how  organized, 

8803. 
ARTISAN'S  LIEN.    See  Meehank's  Lien. 
ASHES,  place  of  deposit  in  city  or  town,  455. 
ASSAULT  AND  BATTERY,  costs,  how  taxed, 

1429. 
ASSESSMENT.     See  **  TaxatUm;'*    ^'AMsee- 

ear,'' 
of  property  for  taxation,  see  Index,  pp.  624- 

626,  vol.  II. 
of  cit^  property,  440-444. 
of  property  for  taxes,  may  be  proven,  how, 

2260. 
illegal,  of  taxes,  may  be  remitted  by  comp- 
troller, 2754. 
ASSESSOR, 
shall  take  scholastic  censns,  3777. 
fees   for,  allowed  and  paid  when,  37S0  to 

8780e. 

penalty  for  failure  to  take,  8780e. 
shall  make  district  school  tax-roils,  8783ft. 

fees  for,  8788A. 
to  assess  property  for  taxation,  see  Index, 

pp.  624-626,  vol.  II. 
duties  of,  in  collecting  agricultural   data, 

8a,  J  6. 
of  city,  bond  of,  866. 

duties  of,  866-445. 
not  necessary  to  prove  official  character  of, 

2245  (88).  '  » 

ASSESSOR  OP  TAXES,  how  removed  from 

office,  8890. 
shall  keep  office  at  county  seat,  706. 
of  city  or  town,  duty  of,  442-52. 
ASSIGNEE,  of   bills,  notes,  etc.,  see  Index, 
pp.  129-180,  vol.  I. 
for  benefit  of  creditors,  see  Index,  p.  69, 

vol.  I. 
patent  for  homestead  donation  may  issue  to, 

8944. 
patent  for   land   to  issue    to,  when,  etc, 

8959-60. 
ASSIGNEE  OP  LIEN  NOTE,  not  entiUed  to 

priority  over  assignor,  81906  (16). 
not  entitled  to  priority  over  other  assignees, 

31905  (17). 
necessary  parties  to  suit  by,  81905  (18). 
ASSIGNMENT,  of  written  instrument,  see  In- 
dex, pp.  129,  180,  vol.  I. 
of  judgment,  effect  of,  2824. 
occupation  license  may  be  assigned,  8226a, 

$8(1). 
for  benefit  of  creditors,  provisions  as  to,  65a- 

65<.,  see  Index,  pp.  69,  70,  vol.  I. 
record  of,  4881  (4). 
of  accounts,  not  admissible  to  record,  4881 

(2). 
of  ]ud^nnent|   not   admissible   to    record, 

4881  (8). 
of  donation  right  must  be  in  writing,  8947. 
non-negotiable  instruments    may   be      as- 
signed, 266. 
of  written  instrument,  how  put  in  issue,  271. 
of   property,  to   hinder,  delay  or  defraud 

creditors,  void,  etc.,  2465. 
by  partnership  void,  when,  8460. 
in  contemplation  of  Insolvency,  by  partners, 

void,  8461. 
of  homestead  dotation,  how  made,  8947. 


ASSIGNMENT  OF  ERROR,  too  general,  when^ 
1037  (8). 
in  absence  of,  errors  apparent  of  record  only 
will  be  considered,  1087  (4). 
'   need  not  be  answered,  1088. 
ASSIGNMENT   OF    LAND     CERTIFICATE, 

archives  of  general  land  office,  57  (20). 
ASSIGNOR,  may  be  sued,  when,  270,  1208. 
for  benefit  of  creditors,  see  Index,  p.  €9, 

vol.  I. 
of  bills,  notes,  etc,  see  Index,  pp.  129, 130,^ 

vol.  I. 
assignee  may  recover  of,  and  to  what  extent, 

269. 
assignee  shall  use  due  diligence  to  fix  lia- 
bility of,  267. 
waiver  of  such  diligence  cannot  be  shown 
by  parol  testimony,  26S. 
ASSISTANT  ATTORNEY-GENERAL, 
duties  of,  2810  and  2811. 
appointment  and  term  of  office,  2809. 
ASSISTANT  SUPERINTENDENT, 
of   penitentiary,  see   Index,   pp.  221,  222^ 
vol.  II. 
ASSISTANT  TEACHERS  in  district  schoola, 
employed  when,  8747. 
in  other  schools,  8775. 
ASSOCIATE  JUSTICES, 
supreme  court  shall  consist  of  one  diief 

justice  and  two,  1001. 
election  of,  1002. 
qualifications  of,  1008. 
vacancy  in  office  of,  how  filled,  1004. 
contested  election  for  the  office  of,  shall  be 

tried,  when,  1721. 
salary  of,  4468. 

removable  from  ofllce,  how,  8877. 
ASSOCIATIONS,  , 

venue  of  suit  against,  1198,  §§21,  28. 
ASYLUMS,  see  Index,  pp.  88,  89,  YoU  I. 

provisions  as  to,  66-151. 
ASYLUM  LANDS,  see  Index,   pp.  895,  896^ 

vol.  II. 
ATASCOSA  COUNTY, 
apportionment  of,  see  pp.  40-48,  v.  1 
boundaries  of,  see  pp.  252,  258,.  v.  1. 
land  district  of,  see  Index,  pp.  859,  860,  v.  2. 
ATTACHMENT,  original,  provisions   as  to, 
152-182. 

see  Index,  pp.  109-111,  voL  I. 
writ  of,  may  be  issued  by  iustloe,  1542. 
for  property  of  estate  of  decedent,  wbeot 
.      1822. 
granted  by  district  judge,  1128. 
granted  by  county  judge,  1170. 
suit  by,  may  be  commenced  on  Sunday  or 
holiday,  1,184. 
venue  of,  1198  (8a). 
evidence  in  suit  for  damages,  when  wrong- 
ful and  malicious,  2245  (59). 
for  witness,  issued  when,  2228. 
cannot  be  levied  on  property  In  handi>  of 

assignee,  65/  (2),  65A  (1). 
for  a  witness,  issued  when,  4823. 
court  may  enforce  Its  judgments  by,  132$, 

1616. 
orders  In  probate    matters    enforced  hjt 
1806-7. 
ATTENDANCE,  at  school,  dally  record  oU 

kept,  8741. 
ATTORNEYS.    See  Counsa. 
fees  of,  for  procuring  pension,  8618. 
powers  of  may  be  recorded,  4836. 
jurisdiction  of  motions  against,  1119. 
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ATTORNEYS  —  Continued. 

may  execute  deed  lor  another,  554  (1) . 
power  of,  construed  how,  554  (2). 
as  conveyancer,  occupation  tax  on,  4665. 
provisions  regulating  district  and  county, 

240-261,  see  Index,  p.  138,  vol.  I. 

fee  of,  2430a. 

bond  of,  where  deposited,  65  Ql). 
contest  for  office  of,  1719. 
proceedings  to  remove  from  office,  3413. 
«alary  of  district,  4476. 
duty  of  county  in  case  of  lunacy,  116. 
office  to  be  kept  at  county  seat,  706. 
«hall  report  moneys  collected, -954-5. 
•hall  be  contestee  in  contesting  certain  elec- 
tions, 1758. 
duty  of,  in  regard  to  escheats,  1771. 
may  prosecute  an  appeal  or  writ  of  error  in 

escheat,  1781. 
duty  of,  in  relation  to  escheated  estates  of 

decedents,  2168. 
attoruey-general  shall  counsel  and  advise, 

etc.,  2798. 
removable  from  office,  by  whom,  etc.,  3390* 
joint  duties  of  and  fees,  247. 
to  purchase  property  for  county,  2816a. 
duty  in  quo  warranto^  260. 
Injunctions  restrained,  2888. 
may  make  an  affidavit  for  a  party  in  a  suit, 

etc.,  6. 
may  make  affidavit  for  his  client,  5. 
judgment  may  be  confessed  by,  1847. 
warrant  of,  to  confess  judgment  must  be 

tiled,  1619. 
m&y  accept  or  waive  service,  etc.,  of  process, 

for  a  party,  1240. 
ATTORNEY  AT  LAW,  provisions  as  to,  221- 

289,  see  Index,  p.  118,  vol.  I. 
where  service  in  suit  i.s  by  publication  court 

shall  appoint,  etc.,  1845. 
judgment  may  be  confessed  by,  1847. 
judges  of  supreme  court  must  have  been 

practicing  lawyers,  etc.,  1008. 
price  of  reports  of  supreme  court,  etc.,  1080. 
price  of  reports  of  court  of  appeals,  to, 

1080. 
notice  of  motion  for  rehearing  in  supreme 

court,  etc.,  may  be  served  upon,  etc.,  1062. 
judge  of  court  of  appeals  must  have  been 

practicing  lawyer,  etc.,  1062. 
district  judge  must  have  been  a  practicing 

lawyer,  etc.,  1086. 
jurisdiction  of  district  court  to  hear,  etc., 

motions  against,  1119. 
district  judge   may  appoint,   to  represent 

person  too  poor  to  employ,  1125. 
county  judge  shall  not  practice  as,  in  county 

or  justices'  courts,  1186. 
<:ounty  judge  may   appoint,   to   represent 

person  too  poor  to  employ,  1171. 
parties  to  any  suit  may  appear  by,  1210. 
where  citation  is  by  publication,  etc.,  court 

shall  appoint,  etc.,  when,  1212. 
In  a  suit,  shall  not  be  appointed  a  receiver 

therein,  1465. 
judge  of  criminal  district  court  must  have 

been  practicing  attorney  or,  etc.,  1484. 
county  court  stiall  appoint.  In  partition  of 

decedent's  estate,  when,  2106. 
may  appoint  another,  when,  2134. 
reasonable  fees  of,  shall  be   allowed   ex- 
ecutor, etc.,  2192. 
leasonable  fees  of,  shall  be  allowed  a  guard- 
ian, 2700. 


ATTORNEY  AT  LAW  — Continued, 
governor  may  employ,ln  escheats, when,  1787. 
fee  for  license  of,  In  supreme  court  or  court 

of  appeals,  2880. 
fee  for  license  of.  In  district  court,  2391. 
may  appear  In  supreme  court  or  court  of 

appeals  by  brief,  1089. 
citation  in  error  may  be  served  upon,  when, 

1398. 
exempt  from  jury  service,  3014. 
occapatlon  tax  of,  4665. 
ATTORNEY  GENERAL,  provisions  regulating, 
see  Index,  pp.  874,  875,voI.  I. 
removable  by  Impeachment,  8377. 
duties  of,  in  regard  to  sale  and  lease  of  school 

lands,  etc.,  4089,  4057. 
shall  preside  at  organization  of  legislature, 

when,  8152. 
shall  briuff  suits  against  railway  corpora- 
tions, when,  4115a,  §  7. 
fees  of,  2372-2875. 
salary  bf,  4461,  and  note, 
assistant,  4474,  and  note, 
to  sue  for  patent  fees,  when,  3967. 
shall  keep  fee  book,  etc,  2379. 
is  a  member  of  board  of  public  printing,  3990. 
articles  to  Incorporate  railroad  shall  be  sub- 
mitted to,  etc.,  4102. 
shall  institute  proceedings  to  forfeit  lands 
granted  to  railroad  companies,  when,  8799. 
AUCTIONEERS,  occupation  tax  on,  4665. 
AUDITOR,  compensation  of,  1474. 
appointment  of,  1471. 

should  be  made,  when,  1471  (1). 
report  by^  how  made,  1472. 
admissible  in  evidence,  when,  1478. 
cause  of  action  not  admitted  by  consent 

to  appointment,  1478  (1). 
exceptions  to  report,  how  made,  1473  (2). 
confined  to  the  issues,  1478  (3). 
cannot  be  referred  to,  in  support  of  a  ver- 
dict, 1478  (4). 
AUDITOR'S     OFFICE,    archives     of,    kept 
where,  64,  and  notes, 
delivered  to  comptroller,  64  (4). 
AUSTIN,  supreme  court,  counties  returnable 
to,  1008. 
a  term  of  the  supreme  court  shall  be  held  at 

each  year,  1005. 
a  term  of  the  court  of  appeals  shall  be  held 
at  each  year,  1066. 
AUSTIN  COUNTY, 
apportionment  of,  see  pp.  40-48,  v.  1. 
boundaries  of,  see  pp.  252,  258,  v.  1. 
land  district  of,  see  Index,  pp.  859,  860,  v.  2. 
exempt  from  stock  law  and  hide  inspection, 
art.  4659. 
AUTHORITY, 
of  attorney,  limited  by  employment,  289  (1). 
must  be  shown,  when,  237,  and  note. 
AVAILABLE  SCHOOL  FUND. 

see  Index,  pp.  290-294,  vol.  IL 
AWARD.     See  ArbUration. 
to  be  in  writing,  etc.,  filed  and  entered  as 

judgment,  49. 
may  be  appealed  from,  when,  51. 
AYUNTAMIENTOS,  proceediuflrs  of,  archives 
of  general  land  office,  57  (17). 
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B. 

BACK  TAXES,  see  index,  pp.  624-626,  toL  II. 
BADGE,  shall  be  worn  by  every  railroad  officer, 

4229. 
BAGGAGE,  defined,  277  (9). 

responslbllUy  of  carrier  for,  277  (9). 
released  by  concealment  of  valnc,  277  (10.) 

carrier   estopped  from   denying   responsi- 
bility for,  when,  277  (12). 

•check  for,  constitutes  contract,  277  (11). 

demand  for,  made  when,  277  (18). 

responsibility  of  carrier  ends, when,  277  (14). 

expenses  Incurred  in  searching  for,  not  re- 
coverable, 227  (15).        .% 

may  be  sold,  when  and  how,  285. 

notice  of  sale,  how  given,  286. 

account  of  sale,  how  kept,  287. 

shall  be  checked,  4280. 

shall  be  carried  vritliout  additional  charge, 
when,  42585,  $  9. 

when  deposited  at  usual  place,  company  re- 
sponsible, 42686  (16). 

care  of  by  sleeping-car  company,  4280  (1). 

checks  shall  be  affixed  to,  on  rallroad9,  4280. 
BAIL-BONDS,  jurisdiction  of  justice,  1540. 
BAILEY  COUNTY, 

apportionment  of,  see  pp.  40-48,  v.  1. 

boundaries  of,  see  pp.  252,  258,  v.  1. 

land  district  of,  see  Index,  pp.  859,  860,  v.  2. 
BALLOT,  see  index,  pp.  556,  557,  vol.  I. 

form  of,  In  local  option,  8281 . 
BALLOT  BOX.     See  BaUoi;  Electione. 

ballots  shall  be  placed  in,  etc.,  1702. 

may  be  opened  when,  1782. 

notice  of  opening  of,  to  be  served,  etc.,  1788. 

duty  of  clerk  upun  opening,  1784. 
BANDERA  COUNTY, 

apportionment  of,  see  pp.  40-48,  v.  1. 

boundaries  of,  see  pp.  252,  258,  v.  1. 

land  district  of,  see  Index,  pp.  859,  860,  v.  2. 
BANKING    CORPORATIONS,  property     of, 

taxed  how,  4668«. 
BANKING  FIRM,  desiring  to  incorporate  must 

give  notice,  608. 
BANKRUPTCY.    See  AMeignment. 

corporation  not  dissolved  by,  604  (1) . 

must  be  specially  pleaded,  1262  (25). 
BANKRUPT  SALE,  title  acquired  at,  defined, 

4884(7).. 
BARGAIN  AND  SALE.    See  Allegata  and  Pro- 
bata. 

evidence  of  not  admissible  to  prove  sale  and 
delivery,  2245  f20). 
BARLEY,  forty-eiipbt  pounds  in  legal  bushel, 

4848a,  §  1. 
BASTARDS,  inherit,  how,  1657. 

legitimated  in  certain  cases,  2844-6. 

a  divorce  does  not  make  children  illegiti- 
mate, 2868. 
BASTROP  COUNTY, 

apportionment  of,  see  pp.  40-48,  v.  1. 

boundaries  of,  see  pp.  252,  258,  v.  1. 

land  district  of,  see  Index,  pp.  859,  860,  v.  2. 

exempt  from  stock  law,  art.  4669. 
BATTALION,  organization  of,  8804. 
BAWDY  HOUSE,  may  be  prohibited,  887. 
BAYLOR  COUNTY, 

apportionment  of,  see  pp.  40-48,  v.  1. 

boundaries  of,  see  pp  252,  258,  v.  1. 

land  district  of,  see  Index,  pp.  859,  860,  v.  2. 
BEE  COUNTY. 

apportionment  of,  see  pp.  40-48,  v.  1. 

boundaries  of,  see  pp.  252,  258,  v.  1. 


BEE  COUNTY— Continued, 
land  district  of,  see  Inaex,  pp.  859, 860,  v.  2. 
exempt  from  stock  law,  art.  4659. 
BEGGARS,  in  city,  may  be  punished,  899. 
BELIEF,  want  of   religions,  does    not  dis- 

qualifv  witness,  2249. 
BELL  COUNTY, 
apportionment  of,  see  pp.  40-48,  v.  1. 
boundaries  of,  see  pp.  252, 258,  v.  1. 
land  district  of,  see  Index,  pp.  859, 860,  v.  2. 
exempt  from  stock  law  and  hide  inspection,, 
art.  4659. 
BELLS,  ringing  of,  may  be  prohibited,  406. 
BEQUESTS,  of  property  for  benefit  of  pubUe 

school)*,  bow  made,  8711. 
BEXAR  COUNTY, 
apportionment  of,  see  pp.  40-48,  v.  1. 
boundaries  of,  see  pp.  252,  258,  v.  I. 
land  district  of,  see  Index  pp.  859,  860,  v.  2. 
BIDDERS, 
failing  to  comply  with  bid  at  executor's  or 

administrator's  sale,  2084. 
failing  to  comply  with  bid  at  execution  sale, 

2821. 
failing  to  comply  with  bid  at  guardian's  sale, 

2588. 
to  supply  fuel  to  executive  and  other  de* 

partments,  2827-8a 
for  public  printing,  shall  give  bond,  etc, 
4005. 
BIDS  FOR  SUPPLIES  TO  ASYLUMS, 
shall  be  secured  by  bond,  144. 
opening  of,  145. 
for  what  term  made,  146. 
made  separately,  how,  148. 
BILLS  AND  JOINT  RESOLUTIONS,  bow  kept 

and  certified,  2722. 
BILLS  AND  NOTES,  provisions  as  to,  262-276. 
see  Index,  pp.  129,  180,  vol.  I. 
acceptor  of  bill  of  exchange,  suit  may  be 

brought  against,  1207. 
holder  may  sue  when  equity  is  in  another, 

1200  (10). 
holder  of  indorsed  draft  may  sue,  1200  (11). 
parties  to  suit  on,  1200  (21). 
BILLS  OF  EXCHANGE,  provisions  as  to,  262- 
276,  see  Index,  pp.  129,  180,  vol.  I. 
may  be  protested  on  legal  holiday,  2885-2887. 
BILL  OF  DISCOVERY, 
not  recognized  as  an  independent  remedy, 

2216  (3). 

superseded  by  provisions  of  statute,  2289,  (4) . 

BILL  OF  Exceptions,  requisites  of,  and 

practice  as  to,  see  Index,  pp.  478  sCssq., 

vol.  L 

charge   of  court  regarded  as  excepted  to» 

1818,  1861. 
instructions  refused  are  part  of,  1820. 
BILL  OF  LADING,  must  be  delivered  to  ship- 
per, when,  280. 
penalty  for  failure  to  deliver,  280. 
liability  of  carrier  attaches  without,  when, 

288  (1). 
prima  fade  evidence,  when,  283  (11). 
mu<4t  be  produced  in  evidence,  wlien,  288 
(12);  2245  (51). 
BILL  OF  RE  VIE  W^,  in  matters  of  guardian* 
ship,  2481,  2717  (1). 
in  suits  by  publication,  1878. 
petition,  etc.,  necessary  in  such  cases,  1874. 
process  on  judgment  not  suspended,  unless, 

etc,  1875. 
sale  under  execution  not  avoided,  but,  etc*. 
1376. 
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Bond  in  Gabnishment. 


BILL  OF  REVIEW  ^Contlnoed. 
of  decree  of  probate  court  in  esse  of  es- 
cheat, 1786. 
BILL  OF  SALE,  shall  be  taken  for  animals  and 
hides,  wlien,  4628. 
to   accompany   delivery   of   animals  sold, 

4562. 
most  be  recorded,  4566. 
BILLIARDS,  PIGEON-HOLE,  etc.,  occnpaUon 

tax  on,  4665. 
BLANCO  COUNTY, 
apportionment  of,  see  pp.  40-48,  v.  1. 
boundaries  of,  see  pp.  253,  258,  v.  1. 
land  district  of,  see  Index,  pp.  859,  860,  v.  2. 
BLANK,  may  be  left  in  deed  for  name,  552  (2). 
power  to  fill,  how  exercised,  552  (2). 
in  deeds,  may  be  filled,  2245  (121). 
BLIND  ASYLUM,  provisions  as  to,  I21-142a. 

see  Index,  pp.  88,  89,  vol.  I. 
BOARDING  HOUSES,  lien  In  favor  of,  8182. 
BOARD    OF    APPRAISEMENT,  powers  and 

duties  of,  in  cities  and  towns,  441. 
BOARD  OF    CONTRACTORS,  attorney  gen- 
eral, treasurer  and  secretaiy  of  state  con- 
stitute, for  fuel,  2824. 
duties  as  such,  2825-84. 
BOARD  OF  DIRECTORS,  of  railroads,  see  In- 
dex, pp.  46<M64,  vol.  II. 
BOARD  OF  EDUCATION,  how  constituted, 
powers  of,  8708,  §  8;  8718. 
governor  ex  officio  president  of,  8718. 
quorum,  how  constituted,  8718. 
shall  apportion  available  school  fund,  when 
and  how,  8724. 

certificate  of,  how  made,  8724. 
duty  of  as  to  university  funds,  8698. 
BOARD  OF  EQUALIZATION,  of  taxes,  see 
Index,  pp.  624-626,  vol.  II. 
of  cities  and  towns,  see  Index^  pp.  199-202, 

VOL  L 
county  commissioner's  court  as,  1517a,  §§  1-7 

(1). 
see  Index,  p.  508,  vol.  I. 
BOARD  OF   EXAMINERS,  of  public  school 

teachers,  8749. 
BOARD  OF  LIQUIDATION,  appointment  and 

duties  of,  986j,  §  9. 
BOARD  OF  MEDICAL  EXAMINERS, 
fees  of,  for  examination,  8686. 
persons  not  affected  by  title,  8687. 
no  person  shall  practice  medicine,  without 

certificate  from,  8688,  and  n.  .(1). 
shall  issue  certificates  to  applicants  to  prac- 
tice medicine,  when,  8688. 
two  members  may  issue ;  temporary  certifi- 
cate, 8684. 
certificate  shall  be  recorded,  8685. 
seal  of,  8680. 

vacancy  in,  filled  by  district  judge,  8681. 
examination  of  applicants  by,  8682. 
appointment  of,  8625. 
how  composed,  8626. 
duration  of  appointment,  8627. 
organization  of,  8628. 

meetings  of  hoard  and  notice  thereof,  8629. 
BOARD  OF  PUBLIC  PRINTING.     See  Public 

Printing,  8990-4021. 
BOND.     See  R^levy  Bond. 
of  notary,  8868. 
of  officers,  where  kept,  61   (2),  65  (1)   (2) 

(8). 
of  officers,  record  of,  4836. 
of  afisfsnee,  how  given  and  approved,  65/. 
conditions  of,  65/. 


BOND  —  Continued, 
suit  may  be  broui;ht  on,  65/. 

limitation  to,  65^. 
requisites  of  for  eupersedeas  in  probate  caces, 

298. 
requisites  of,  on  certiorari  to  justice's  court, 

805  and  notes. 

amendment  of  not  permissible,  812. 

must  be  filed  with  clerk  of  county  cotfart, 
806. 

no  judgment  against  sureties  when  writ 
dismissed,  818  (2). 
to  sell  liquor,  etc.,  B22ea,  $  4. 
suit  on  bond,  8226a,  §  4  (1). 
new  bond  may  be  required,  8226a,  §  4  (1). 
of  district  attorney,  244. 
of  county  attorney,  248. 
of  county  superintendent,  8786. 
of  county  treasurer,  8740. 
of  district  clerk,  1102. 
of  county  judge,  1184,  8787. 
of  coun^  clerk,  1144. 
of  sheriff,  4516. 
of  constable,  4588. 

of  superintendent  of  lunatic  asylum,  77,  78. 
of  deaf,  dumb  and  blind  asvlum,  181. 
of  comptroller,  requisites  of,  2787. 
of  state  treasurer,  requisites,  of,  etc.,  2768. 

new  one  may  be  required,  when,  2764. 

failure  to  give,  effect  of,  2765. 
of  commissioner  of    the  general  land  office, 

requisites  of,  2778. 
of  chief  clerk  of  general  land  office,  requi- 
sites of,  2782. 
of  Spanish  translator,  requisites  of,  2784. 
of  receiving  clerk,  requisites  of,  2786. 
of  commissioner  of  insurance,  2815. 
for  money  due  the  state,  kept  where,  2756. 
of  counties,  see  Index,  pp.  827-829,  vol.  I. 
of  cities  and  towns,  419-425d. 
of  state,  provisions  concerning,  8678a-8678e 
for  writ  of  sequestration,  see  Index,  p.  528, 

vol.  II. 
of  administrator  and  executor,  see  Index, 

pp.  655-668,  vol.  I. 
of  guardian,  see  Index,  pp.  850-858,  vol  I. 
on  appeal  and  writ  of  error,  see  Index,  pp. 

478  etaeq.,  vol.  I. 
in  attachment,  see  Index,  pp.  109-111,  vol.  I. 
official  provisions,  regulaUng,  see  Index,  pp. 

178,  174,  vol.  II. 
in    injunction   proceeding,  see  Index,  p. 

25,  vol.  II. 
in  trial  of  right  of  property,  see  Index,  p. 

651,  vol.  II. 
of  public  weigher,  4083. 
of  pawnbroker,  requisites  of,  8495. 
shall  be  recorded,  8496. 
to  be   renewed  eyory   twelve  months. 

8497. 
action  on,  8507. 
of  inspector  of  sheep,  4876a,  §  2. 
of  wreclc-master,  4878. 
for  distress  warrant,  8118  (4)  (5). 
of  master  to  apprentice,  28,  25,  85,  89. 
BOND  FOR  TITLE,  effect  of,  548  (2). 
when  lien  is  retained,  548  (8). 
for  specific  performance,  8209. 
actions  for  penalty,  etc.,  in,  brought  when, 

8205. 
execution  of,  how  put  Inis^ue,  2262  (4). 
BOND  IN  GARNISHMENT  PROCEEDINGS. 

See  Oamiehment* 
requisites  of,  184* 
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Burden  of  Proof. 


BOOK     OF     ACKNOWXEDQMENTS     AND 

PROOFS,  a  public  record,  4827. 
BOOKS,  of  railroads,  kept  where  and  how, 
4117-4122,  4115a. 
shall  be  open  to  inspection  of  stockhold- 
ers, 4115a,  §4. 
may  be  examined  by  legislatore,  4115a,  §  5. 
belonglns!  to  trade  or   profession   exempti 

2335-2337. 
clerks  of  the  district  court  are  the  keepers 

of  certain,  1112. 
clerks  of  the  county  court  are  keepers   of 

certain,  1151. 
record    books  for  probate  business,  1794- 

1800. 
exchange  of  by  the  state,  2723. 
disposition  of  by  secretary  of  state,  2724. 
reports  of  supreme  court  and  court  of   ap- 
peals, 2725. 
laws  of  the  state,  2726. 
legislative  journals,  2726. 
digest  or  revision  of  law^,  2727. 
commissioner  of  insurance,  to  have  charge 

of,  in  state  library,  2820. 
text  books,  which  shall  be  used  in  the  pub- 
lic schools,  3760. 
justice  to  keep,  etc.,  1552-5. 
BOOKS  OF  ACCOUNT,  admissible  in  evidence, 
when,  2262  (5). 
shall  be  produced,  when,  2245  (84),  (48). 
entries  in,  not  best  evidence  of  payment, 
2245(34). 
BOOKS,  MAPS,  ETC.,  shall  be  kept  in  state 

library,  when,  2724. 
BORDEN  COUNTY, 
anportlonment  of,  see  pp.  40-48,  v.  1. 
boundaries  of,  see  pp.  252,  258,  v.  1. 
land  district  of,  see  Index,  pp.  859,  860,  v.  2. 
BOSQUE  COUNTY, 
apportionment  of,  see  pp.  40-48,  v.  1. 
boundaries  of,  see  pp.  252,  258,  v.  1. 
land  district  of,  see  Index,  pp.  859,  860,  v.  2. 
exempt  from  hide  inspection,  art.  4659. 
BOUNDARY,  of  the  state,  defined,  8794. 
between  the  state  and  the  United  States, 
and   between   Mexico    and    the   United 
Sutes,  established  how,  8794a,  §§  2-5. 
of  counties,  see  Index,  pp.  827-329,  vol.  I. 
action  of  trespass  to  try  may  be  brought  to 

determine,  when,  4785  (7) . 
misdescription  in,  may  be  corrected  by  con- 
text, 2245  (25). 
proof  of,  how  made,  2245  (50). 
BOUNTY  WARRANT,  will  support  action  of 
trenpass  to  try  title,  4795. 
not  exempt  property,  to  widow,  1998  (6). 
BOWIE  COUNTY, 
apportionment  of,  see  pp.  40-43,  v.  1. 
boundaries  of,  see  pp.  252,  253,  v.  1. 
land  district  of,  see  Index,  pp.  359,  360,  v.  2. 
exempt  from  stock  law,  art.  4659. 
BRAN,  twenty  pounds  in  legal  bushel,  4848a, 

§1. 
BRANCH  LINE,  of  railroad,  to  be  completed, 
when,  4114. 

may    be    established   by  amendment  of 
charter,  41 1 3. 
BRANDS,  of  logs,  4783a,  §§1,2,  4,  5. 

of  stock,  see  Index,  pp.  560,  561,  vol.  II. 
BRAZORIA  COUNTY, 
apportionment  of,  see  pp.  40-48,  v.  1. 
boundaries  of,  see  pp.  252,  253,  v.  1. 
•    land  district  of,  see  Index,  pp.  359,  360,  v.  2. 
exempt  from  stock  law,  art.  4659. 


BRAZOS  COUNTY, 
apportionment  of,  see  pp.  40-43,  v.  1. 
boundaries  of,  see  pp.  252,  258,  v.  1. 
land  district  of,  se^  Index,  pp.  359, 860,  v.  2. 
exempt  from  stock  law,  art.  4659. 
BRAZOS  RIVER,  rules  applicable  to  pUots, 
8658. 
penalty  for  unlicensed  pilot,  3659. 
BREACH    OF   PROMISE    OF    MARRIAGE. 
action  for  must  be  commenced  when,  3202. 
BREACHES  OF  PEACE,  in  cities  and  towns, 
BREAD,  weight  and  quality  of,  may  be  regu- 
lated, 395. 
punishment  of,  411. 
BREWSTER  COUNTY, 
apportionment  of,  see  pp.  40-48,  v.  1. 
boundaries  of,  see  pp.  252,  258,  v.  1. 
land  district  of,  see  Index,  pp.  859,  860,  v.  S. 
BRIDGES,  of  city,  under  control  of  council, 
876. 
when  and  how  constructed,  4419. 
shall  be  built  by  overseers,  when,  4480. 

by  commissioner's  court,  4481. 
built  by  contract,  when,  4432. 
care  of,  provided  for,  4438. 
on  division  IIuq  of  counties,  how  paid  for, 

4484. 
bonds  for,  how  paid,  4485. 
BRIDGE  CORPORATION,  toll  bridge,  estab- 
lished where,  642. 
tolls  for,  how  regulated,  648. 
damages  recoverable  against,  when,  644. 
BRIDLES,  exempt  from  forced    sale,  when, 

2335. 
BRIEF,  must  be  filed  by  parties,   on  appeal, 
1038. 
proceeding^  when   not  filed  by   appellant, 

1038. 
equivalent  .to  personal  appearance,  1089. 
BRIGADE,  organized  when,  8804. 
organlxation  of,  8807. 
may  be  assembled  for  drill  and  discipline, 

8814. 
commanders  of,  shall   report  to   adjutant- 
general,  3847^ 
BRISCOE  COUNTY, 
apportionment  of,  see  pp.  40-48,  v.  1. 
boundarie;*  of,  see  pp.  252,  258,  v.  1. 
land  district  of,  see  Index,  pp.  859, 860,  v.  2. 
exempt  from  stock  law,  art.  4659. 
BROWN  COUNTY, 
apportionment  of,  see  pp.  40-48,  v.  1. 
boundaries  of,  see  pp.  252,  253,  v.  1. 
land  district  of,  see  Index,  pp.  359,  860,  v.  2. 
BRITISH  SUBJECTS,  rights  of,  as  to  property 

in  Texas,  9  (5). 
BUCHEL  COUNTY, 
apportionment  of,  see  pp.  40-43,  v.  1. 
boundaries  of,  see  pp.  252,  258,  v.  1. 
land  district  of,  see  Index,  pp.  359, 860,  v.  2. 
BUCK-WHEAT,   forty-two    pounds  in   legal 

bushel,  4848a,  §  1. 
BUILDERS.     8€€  Mechanics^  Lien. 
BUILDINGS,    see     Public     Buildings     and 
Grounds  of  cities  and  towns,  see  Index, 
pp.  199-202,  vol.  I. 
commissioners'  court  may  provide,  at  county 

seat,  1521. 
city  council  may  cause  dangerous,  to  be  re- 
moved, 479. 
BULL  FIGHTS,  ETC.,    occupation  tax  on, 

4665. 
BURDEN  OP  PROOF, 
see  Index,  pp.  788-746,  vol.  I. 
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Cemetery  Corporation. 


BURDEN  OF  PROOF  — Continued, 
in  action  of  trespass  to  try  title,  rests  on 

plaintiff,  4785  (26). 
in  garuisbmeot  proceedings,  211  (1). 
in  proceeding  against  an  attorney  to  show 

his  authority,  etc.,  288. 
party  liaving,  shall  open  and  conclude  case, 

1299. 
in  trial  of  the  right  of  property  on  plaintiff, 

when,  4838. 
on  the  defendant,  when,  4889. 
BURLESON  COUNTY. 

apportionment  of,  see  pp.  40-48,  v.  1. 
«  boundaries' of ,  see  pp.  252,  258,  v.  1. 
land  district  of,  see  Index,  pp.  859,  860,  t.  2. 
exempt  from  stock  law,  art  4659. 
BURNET  COUNTY, 
apportionment  of,  see  pp.  40-43,  v.  1. 
boundaries  of,  see  pp.  252,  253,  v.  1. 
land  district  of,  see  Index,  pp.  359, 360,  ▼.  2. 
BUSINESS   FIRM,    desiring  to    incorporate 

must  give  notice,  608. 
BUTCHERS,  of  cities  and  towns,  regulations 
of,  893. 
to  report  to  commissioner's  court  animals 
slaughtered,  4565. 
BT-LAWS,  how  adopted  by  corporations,  581. 
of  railroad  company,  4185-4187. 
of  insurance  companies,  2925. 
BYSTANDERS,  may  sign  bill  of  exceptions, 
when,  1867  and  1867  (1). 

C. 

CALDWELL  COUNTY. 

apportionment  of,  see  pp.  4(M8,  v.  1 . 

boundaries  of,  see  pp.  252,  258,  v.  1. 

hind  district  of,  see  Index,  pp.  859,  860,  v.  2. 
CALHOUN  COUNTY. 

apportionment  of,  see  pp.  40-48,  v.  1. 

boundaries  of,  see  pp.  252,  258,  v.  1. 

land  district  of,  see  Index,  pp.  859,  860,  v.  2. 

exempt  from  stock  law,  and  hide  inspection, 
art.  4659. 
CALAMITY. 

lory  may  be  discharged  on  account  of,  1812. 
CALLAHAN  COUNTY. 

apportionment  of,  see  pp.  40-48,  t.  1. 

boundaries  of,  see  pp.  252,  258,  v.  l. 

land  district  of,  see  Index,  pp.  859,  860,  v.  2. 
CALVES,  double-decked  cars  to  be  furnished 
for  shipment  of,  42276. 

rates  of  freight  on,  42276,  §  2. 
CAMERON  COUNTY. 

apportionment  of,  see  pp.  40-48,  v.  1 

boundaries  of,  see  pp.  252,  258,  v.  1. 

land  district  of,  see  Index,  pp.  359, 360,  v.  2. 
CAMP  COUNTY. 

apportionment  of,  see  pp.  40-43,  v.  1. 

boundaries  of,  see  pp.  252,  253,  v.  1 . 

land  district  of,  see  Index,  pp.  859,  860,  v.  2. 

exempt  from  stock  hiw,  art.  4659. 
CANAL.     See  Irrigation,  2982-^001. 

corporations,  628. 
CANAL  COMPANIES,  powers  of,  628. 

suits  against,  where  brought.  In  justices' 
courts,  1556  (11). 
CANCELLED. 

claims  against  county  shall  be,  when  and 
how,  976. 

patent  to  land  may  be,  when,  etc.,  8965-6. 
CAPITAL,  amount  of  contributed  by  special 
partner,  stated,  3445. 

shall  not  be  withdrawn,  8456. 


CAPITAL  $TOCK,  of  insurance  companies, 

see  Index,  pp.  48,  49,  vol.  II. 
CAPITOL,  reservation  of  lands  for  building, 

8968a. 
CARPENTER.     See  Mechanic's  Lien, 
CARRIAGE  OR  BUGGY,  exempt  from  forced 

sale,  when,  2835. 
CARRIERS.     See  Burden  of  Proof }  Damages; 
Negligence;  Railroad. 
provisions  as  to,  277-289. 
See  Index,  pp.  188,  139,  vol.  I. 
evidence  in  action  against,  2245  (51). 
liability  of,  cannot  be  limited,  2245  (51). 
receipt  of,  evidence,  2245  (51). 
bill  of  lading,  must  be  produced  when,  2245 

(51). 
burden  of  proof  as  to  cause  of  loss,  2245  (51) . 
as  to  negligence,  2245  (51). 
insurance  company  paying  loss  has  no  right 
of  action  against,  2970  (28) . 
CARS,  provisions  reguUting,  see  Index,  pp. 

460-464,  vol.  II. 
CARSON  COUNTY, 
apportionment  of,  see  pp.  40-48,  v.  1. 
boundaries  of,  see  pp.  252, 258,  v.  1. 
land  district  of,  see  Index,  pp.  859,  860,  v.  2. 
exempt  from  stock  law,  art.  4659. 
CASS  COUNTY, 
apportionment  of,  see  pp.  40-48,  v.  1. 
boundaries  of,  see  pp.  252,  253,  v.  l. 
land  district  of,  see  Index,  pp.  359,  860,  ▼.  2. 
exempt  from  stock  law,  art.  4659. 
CASTRO  COUNTY, 
apportionment  of,  see  pp.  40-48,  t.  1. 
boundaries  of,  see  pp.  252,  258,  v.  1. 
land  district  of,  see  Index,  pp.  859,  860,  v.  2. 
exempt  from  stock  law,  art.  4659. 
CATTLE.    See  Stock;  Stock  Laws;  Sstrays; 
Marks  and  Brands. 
certain  exempt  from  forced  sale,  2885. 
CATTLE-GUARDS,  on  railroads,  provisions 
regulating,  4240-4244  (1-4). 
shall  be  provided  for  freighters  at  switches, 
4289. 
CATTLE  AND  HIDE  INSPECTOR,  removal 
of,  see  Index  pp.  178,  174,  vol.  II. 
may  l>e  appointed  for  unorganized  county, 

658a. 
certain  counties  exempt  from,  art.  4658. 
CAUSE  OF  ACTION.     See  Action. 
cannot  be  split,  to  bring  several  suits  before 

justice,  1589  (2). 
stated  In  petition  how,  1195  and  note  (9). 
CAUSES.    See  Action. 
removal  of,  to  federal  court,  see  Index,  p. 

XI,  vol.  I,  Appendix  No.  2. 
taken  under  advisement  from  one  term  to 

another  of  supreme  court,  1045. 
transferred  from  one  term  to  another  in 

same,  1046. 
to  be  remanded  to  court  below,  when,  1048. 
transfer  of,  from  supreme  court  to  court  of 
appeals,  1083. 
CAUSEWAYS,  when  and  how  constructed, 

4419,  4420. 
CAUTION,  to  jury  by  court,  1306. 
CAVALRY  COMPANIES,  how  organised,  8803. 
CAYOTE,  amount  payable  for  killing,  4561a. 
CEMETERIES,  of  cities  and  towns,  379,  407. 

lots  In,  exempt,  2335  and  2887. 
CEMETERY  CORPORATION,  powers  of,  639. 
lots  may  be  conveyed  by,  640. 
owners  of   lots  members   of   corporation, 
641. 
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Charitable  Corporatiok. 


CENSUS,  scbolastlc,  see  Index,  pp.  290-294, 

vol.  II. 
CERTAIN  DEMAND,  term  defined,  649  (1). 
unliqaidated    demand    cannot    be    set-off 

against,  649. 
CERTIFICATE.     See  License. 
to  practice  medicine,  see  Board  of  Medical 

Examiners, 
to  teach  school,  see  Teacher. 
on  appeal,  filed  when,  1085. 

afllrmance  on,  1085. 

transcript  may  be  filed  alter,  when,  1086. 

assignment     of     errors,    requisites    of, 
1087. 
of  officer  taUng  deposition,  requisites  of, 

2329,  2229  (8).  . 
amendment  of,  2229  (4). 
compliance  with  Insurance  law,  published 

when,  2968. 
in  lieu  of  lost  llosnse,  8226a. 
of  clerk,  to  transcript,  on  appeal  or  writ  of 

error,  1416. 
of  clerk,  to  appointment  of  a  receiver,  1467. 
of  county  judge  in  case  of  lunacy,  98. 
of  commissioner  of   deeds  to  aclmowledg- 

ment,  etc.,  545. 
certificates  of   election  to  officers  in  newly 

organised  county,  678. 
of  appointment  of  a  receiver,  1467. 
of  election,  to  county  and  precinct  officers, 

1707. 
of  election,  when  a  county  constitutes  a 

senatorial  or  representative  district  of  It- 
self, 1708. 
of  election,  governor  to  give,  in  what  case, 

1711. 
of  election,  to  district  officers,  1716. 
of   qualification  of  officers,  etc.,  by  county 

judge,  1718. 
of  clerk  to  governor,  in  contested  election, 

1787. 
of    clerk,  is   evidence  of   qualification    of 

executor,  etc.,  2264. 
certain  state   officers  shall  furnish,  when, 

2872. 
fees  of  such  officers,  for,  2378. 
shall  not  charge  state  officers,  for,  2874. 
for   land    grants,  for  irrigation   purposes, 

2994-5. 
for  jury  service  In  district  and  county  courts, 

8105-6. 
of  adjutant-general,  to  organization  of  mili- 
tary companies,  8800. 
is  evidence  of  what,  8801. 
of  offense  against  militia  law,  8319-21. 
of  right  to  pension,  8616. 
of  qualification  to  practice  medicine,  8688-5. 
teachers  of  public  schools  must  obtain,  of 

qualification,  8748. 
how     such    certificate    is    obtained,    etc., 

8766-7. 
of  inspection  of  cattle  under  stock  law,  4651. 
land  certificates,  8871-98. 
Insurance  company  to  publish  certificate  of 

commissioner,  2968. 
CERTIFICATE     OF    ACK1K)WLEDGME]*T 
.     AND  PROOF, 
see  Index,  pp.  496-497,  vol.  II. 
CERTIFICATE  OF  AUTHORITY  may  be  re- 
voked, when,  2942a. 
issued  to  insarance  companies,  when  and 

how,  2912.  2930,  2931. 
CERTIFICATE  OF  FACTS,  may  be  given  by 

heads  of  departments,  2253,  and  note. 


CERTIFICATE  FOR  LAND, 
for  provisions  as  to,  see  Index,  pp.  358-362, 

vol.  II. 
copy   of,   admissible    In    evidence    when, 

2253  (1). 
transfer  of,  how  shown,  2253  (8). 
will  support  action  of  trespass  to  try  title,^ 

4795. 
fees  for,  2876. 
CERTIFICATE    OF   PARTNERSHIP,  requi- 
sites  of,  8445. 

shall  be  acknowledged,  8446. 
filed  for  record,  8447. 
accompanied  by  affidavit,  8448.  , 

filing  of,  etc.,  pre-reqnisite  to  partnerslilfv 
8449,  and  note. 
CERTIORARI,  practice  as  to,  see  Index,  pp. 
478  et  seq.t  vol.  I. 
to  county  court,  provisions  as  to,  290-298, 

see  Index,  p.  145,  vol.  I. 
to  justices*  courts,  provisions  as  to,  299-818^ 

1641-1644,  see  Index,  p.  145,  vol.  I. 
in  administration  of  estate,  2200  (2). 
in  matters  of  guardianship,  2481, 2718. 
CESSION  OF  LANDS  TO  UNITED  STATES, 
provisions  concerning,  819-^5. 
see  Index,  p.  149,  vol.  I. 
CHALLENGE,  in  jury  trials,  see  Index,  pp. 
76,  77,  vol.  II. 

to  the  array  of  jurors  In  justioe^s  court,  1596. 
how  made  and  prooeediogs  therein,  1599. 
challenge  of  juror  for  cause  in  justice's 
court,  160& 
CHALLENGE  OF  VOTE. 

proceeding  upon,  1692. 
CHAMBERS  COUNTY, 
apportionment  of,  see  pp.  40-48,  v.  1. 
boandaries  of,  see  pp.  252,  258,  v.  I. 
land  district  of,  see  Index,  pp.  859,  860,  v.  2. 
exempt  from  stock  law,  art.  4659. 
CHANGE  OF  NAME,  appUcation,  886. 
minor  shall  apply  by  guardian,  887. 
shall  not  effect  any  right,  888. 
may  occur  in  divorce  suit,  889. 
CHANGE  OF  VENUE,   see  Index,  pp.  478» 
et  seq.f  vol.  I. 
in  justices*  courts,  1561-1565. 
upon  written  consent  of  parties,  1562. 
CHAPLAIN,  of  penitentiary,  see  Index,  pp. 

221,  222,  vol.  IL 
CHARACTER,  evidence  of,  admissible  when, 
2245  (63). 
malicious  prosecution,  or  injury  to,  etc., 
8202. 
CHARCOAL,  twenty-two    pounds    in   legal 

bushel,  4848a,  $1. 
CHARGE,  to  jury,  practice  as  to,  see  Index, 
pp.  478,  et  seq.f  vol.  I. 
allowed  to  factor,  when,  2870. 
CHARGE  OF  COVKT  TO  JURY,  judge  may 
deliver,  to  jury  in  open  court,  1300, 1816. 
requisites  of  the  charge,  1317. 
need  not  be  excepted  to,  1818. 
parties  may  ask  in  writing  such  instructions^ 

etc.,  1819. 
instructions  refused  constitute  bill  of  excep- 
tions, 1820. 
jury  may  carry  charge,  etc.,  with  them,  1821. 
reg^irded  as  exceptcKl  to  in  all  cases,  1861. 
justice  of  the  peace  shall  not  deliver  to  jury, 
1608. 
CHARITABLE  CORPORATION,  powers   of, 
687-638. 
requisites  of  charter,  638. 
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CHARTER,  of  railroads,   see  Index,  pp.  460- 

464,  Yol.  II. 
of   private   corporations,  see  Index,     pp. 

284,  235,  yoi.  I. 
of  a  private  corporation,  how  proven,  2246 

(90). 
of  private  corporations,  filed  where,  61  (1). 
insurance  companies,  61  (l),  68  (1). 
of  city,  amendment  of,  by  extending  limits, 

848. 

provisions  of  statute,  constitnte,  when, 
840-d40a. 
pleaded  how,  1190. 

venae  of  snit  for  forfeiture  of,  1198,  §  19. 
official  fees  for,  2874a. 
forfeiture  of,  enforced  when  and  how,  2805 

and  2806. 
fee  for,  of  corporation,  2878. 
manner  of  pleading,  1190. 
venue  of  suit  to  forfeit,  1198. 
attorney-general  shall  take  steps  to  forfieit, 

2805-6. 
CHATTEL  MORTGAGE.    Su  Mortgage, 
provisions    relating  to,  see  Index,  pp.  107, 

108,  voi.  II. 
how  recorded,  4804  (1),  4341. 
registry  of,  how  shown,  2245  (89). 
to  be  filed  with  county  clerk,  4297. 
void  nnless  so  filed,  4882. 
CHATTELS,  reservation  of  title  In  sale  of, 

must  be  recorded,  4881  (1). 
instruments  affecting  title  to,  must  be  re- 
corded, where,  4841. 
mortgages  and  liens  on,  must  l>e  recorded, 

when  and  how,  4841  (1). 

construction  of  statute,  4841  (1). 
loan  of,  must  be  recorded,  when,  4881  (1). 
gift  of,  void  when,  2467. 
loan  of,  void,  when,  2468. 
CHECK.     See  BOU  of  Exchange. 
CHEROKEE  COUNTY, 
apportionment  of,  see  pp.  40-48,  v.  1. 
boundaries  of,  see  pp.  252,258,  v.  1. 
land  district  of,  see  Index,  pp.  859, 860,  v.  2. 
exempt  from  stock  law,  art.  4659. 
CHIEF  CLERKS.     See  Clerks, 
in  departments,  see  Index,  pp.  874, 875,  vol. 

of  house  to  deliver  journals  to  printer,  4012. 
saUries  of,  4462. 
CHIEF  JUSTICE, 
supreme  court  to  consist  of  one  or  two  asso- 
ciate justices,  1001. 
election  of,  and  tenure  of  office,  1002. 
qualifications  of,  1008. 
vacancy  in  office  of,  how  filled,  1004. 
process  from  supreme  court  shall  be  tested 

by,  1056. 
contested  election  for  ofltee  of,  tried  where, 

1721. 
salary  of,  4468. 
CHILD,  term  defined,  1658  (1). 
CHILDREN.    See  Descent  and  DistribuUon, 
posthumous,  4867. 

term  defined  as  used  in  title  of  wills,  4870. 
born  after  making  will,  entitled  to  distribu- 
tive share  of  estate,  4868,  4869. 
bequests  to,  do  not  lapse,  4871. 
legitimacy  df,  not  aJffected   by  divorce  of 

parents,  2866. 
custody  of,  determined  how,  2871. 
entitled  to  school  privileges,  etc.,  when,  see 

Index,  pp.  290-294,  vol.  II. 
rule  of  descent,  as  to,  1645-8. 


CHILDREN  —  Continued, 
not  in  being,  inherit,  when,  1650. 
wtien,  take  per  stirpes  or  per  capita,  1652. 
illegitimate,  and  of  void  marriage,  shall  in- 
herit estate,  etc.,  when,  1656. 
cannot  be  disinherited  by  adoption,  2. 
allowance  to  minor,  1984-91. 
allowance  out  of  estate  to  widow  and  minor,. 

of  decedent,  1984-92. 
setting  apart,    homestead,  etc.,  to  wldow^ 

and,  out  of  decedent's  estate,  1993-2009. 
divorce  does  not  affect  legitimacy  of,  2866. 
custody  of,  in  case  of  divorce,  2871. 
white  and  colored  to  be  Uught  separately, 

8709. 
"colored,"  defined,  8710. 
CHILDRESS  COUNTY, 
apportionment  of,  see  pp.  40-48,  v.  1. 
boundaries  of,  see  pp.  252,  258,  v.  1. 
land  district  of,  see  Index,  pp.  859, 860,  ▼.  2. 
exempt  from  stock  law,  art.  4659.    . 
CHIMNET9,  In  cities  and  towns,  construction. 

of,  may  be  regulated,  466. . 
CIRCUMSTANTIAL  EVIDENCE,  charge  od 

weight  of,  2245  (44). 
CIRCUS,  occupation  tax  on,  4665. 
CITATION,  for  removal  of  officers.  8404-8406. 
practice  as  to,  see  Index,  pp.  478,  et  seq,, 

vol.  L 
of  Justices'  courts,  see  Index,  pp.  527-529,. 

vol.  I. 
in  guardianship  matters,  2489-2498. 
in  administration  of  estates  of  decedent,  see 

Index,  pp.  655-668,  vol.  I. 
in  case  of  escheat,  1772,  1778. 
in  partition  proceedings,  8467,  8467a. 
in  forcible  entry  and  detainer,  requisites^ 

2444. 

service  and  return  of,  2446. 
on   distress  warrant  against  tenant,  8114,. 

8119  (8). 
in  injunction  proceedings,  2889. 
in  quo  toarrantOj  4098»,  §  3. 
not  required  in  trial  of  right  of  property^ 

4882  (1). 
issued  on  filing  certiorari  to  county  courts 

296. 
to  justice's  court,  309. 
minor  shall  not  be  apprenticed  without,  21, 
for  garnishee  to  appear  and  answer  before 

commissioner,  198. 
for  attorney   to   appear  and  show  cause^ 

when,  229-81. 
for  attorney  to  show  his  authority  to  prose- 
cute, etc.,  287. 
against  party  for  violation  of  militia  law^ 

8822-8. 
in  proceedings  to  condenm  land  for  United 

States,  822,  829. 
upon  application  for  sale  of  land  of  vnurd, 

2574-5. 
upon  application   of   guardian   to   resign^ 

2611-12. 
to  issue  in  injunction,  when,  2889. 
CITATION  IN  ERROR,  practice  as  to,  see  In* 

dex,  pp.  478Vt  seq.f  vol.  I. 
CITIES,  powers  of,  with  reference  to  schools, 

see  index,  pp.  290-294,  voL  II. 
may  sue  and  be  sued,  1200. 
who  served  with  orders  in  suits  against, 

1222. 
sale  of  lands  in,  how  made,  4760  and  note, 
property  of,  exempt  from  taxation,  4678  and 

4678  (4). 
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CITIES  —  Continued, 
property  of,  exempt  when,  2889. 
limitation  does  not  ran  against,  when,  3200. 
may  establish  quarantine,  4098. 
municipal   authorities    of,  may  co-operate 

with  commissioners*  court,  4098a. 
may  compromise  debts,  986j. 
•    may  adjust  and  compromise  debts,  9864:. 
commissioners'  court  may  assume  control  of 

streets  in,  when,  4859a. 
CITIES,  TOWNS,  AND  VILLAGES. 

provisions  concerning,  840  et  aeq.f  see  Index, 

pp.  199-202,  vol.  I. 
CITY  BONDS.     See  CiUes,  Tavm»  and  VUlageB. 
CITIZEN,  in  petition  for  local  option,  equiva- 
lent to  "  voter,"  8227  (5).      . 
an  alien  has  the  rights  of  a,  when,  9, 10. 
judges  of  supreme  court  must  be,  of  the 

U.  S.  and  this  state,  1096. 
judges  of   the  court  of  appeals  must  be, 

also,  1062. 
judges  of  the  district  court  must  be,  also, 

1086. 
judges  of  the  criminal  district  court  must 

be,  also,  1484. 
is  a  qualitied  voter,  when,  1688. 
elector  for  president  and  vice-president  U. 

S.  must  be  a,  1760. 
commlSHioner  of   insurance,  statistics  and 

history,  shall  be  a,  2812. 
juror  must  be,  of   the  state  and  county, 

8010. 
jury  commissioner  must  be,  of  the  county, 

8017. 
of  the  state,  when  subject  to  militia  duty, 

3240. 
CIVIL  DOCKET,  how  kept  by  justice  of  the 

peace,  1560. 
call  of,  made  when,  1597. 
CLAIMANT,  property  delivered  to,  when,  169. 
subiect  to  other  attachment,  169  (1). 
in  trial  of  right  of  proper^,  see  Index,  p. 

651,  vol.  II. 
in  proceedings  to  escheat  an  estate,  1774-84. 
of  homestead  donation,  required  to  make 

proof,  etc.,  8945. 
property  to  be  delivered  to,  when,  5825. 
CLAIM   DOCKET,  to  be  kept  in  estates  of 

decedents,  etc.,  1796. 
claims  allowed  against  an  estate,  shall  be 

entered  on,  2024. 
action  of  the  court  on  claims  shall  be  entered 

on,  2026. 
county  judge  shall  call  the,  at  each  regular 

term,  etc.,  1819. 
for  estates  of  decedents  shall  also  be  used 

for  guardianship,  2647. 
CLAIMS. 

In  administration  of  estates  of  decedent,  see 

Index,  pp.  665-668,  vol.  L 
in  matters  of  guardianship,  see  Index,  pp. 

850-868,  vol.  I. 
.  against  counties,  see  Index,  pp.  827-829, 

vol.  I. 
comptroller  shall  audit   against  the  state, 

2744. 
AMsignment  for  Ben^t  of  Creditors, 

statement  of,  filed  when,  65^. 

allowed  and  contested,  how,  65m. 

not  due,  allowed  how,  65n. 

secured,  need  not  be  presented,  66ii  (1) . 

«nf creed,  how,  65n  (2) . 

secured  by  collaterals,  allowed  how,  65n. 

payment  of,  when  and  how  made,  G6o. 


CLAIBVOTANT,  occupation  tax  on,  4665. 
CLASSIFICATION, 
of  claims  against  a  county,  962. 
of  county  funds,  967. 

of  claims  against  a  decedent^s  estate,  2037. 
of  canals  and  ditches   for  irrigation,  re- 
pealed, 2991. 
of  the  public  printing,  3994. 
of  public  roads,  4861-4. 
CLAY  COUNTY, 
apportionment  of,  see  pp.  40-43,  v.  1. 
boundaries  of,  see  pp.  252, 253,  v  1. 
land  district  of,  see  Index,  pp.  359,  360,  v.  2. 
CLEANLINESS,  of  cities  and  towns,  how  reg- 
ulated, 413,  472. 
CLERKS,  prohibited  from  acting  as  oonvey- 

ancem,  etc.,  2415 
penalty  for  issuing  license  to  sell  liquor,  etc., 

without  bond,  8226a,  §  5. 
fee  for  issuing  license,  3226a,  §  5. 
in  departments,  see  Index,  pp.  874,  875,  vol. 

I. 
of  general  land  office,  purchase  of  school 

lands  validated,  4077. 
of  courts,  removal  of,  see  Index,   pp.  173, 

174,  vol.  II. 
of  courts,  when  may  be  recorder  of  instra- 

ments,  see  Index,  pp.  495-497,  vol.  11. 
of  supreme  court  and  court  of   appeals, 

see  Index,  pp.  354, 355,  vol.  I. 

lees  of  2380-2382. 

allowed  office  rent  and  stationery.'  2410. 
of  county  court,  see  Index,  pp.  478  et  seq.<, 

vol.  I. 
of  district  court.  Ibid. 

shall  file  papers  and  issue  notice  Ib  ad- 
ministration, 1804,  1805. 

shall  report  collections   of  money,   etc., 
961-962. 

archives  of,  what  are,  65  (8). 
of  district  court,  fees  of,  see  Index,  p.  796, 

vol.  I. 
of  county  court,  fees  of,  see  Index,  p.  796, 

vol.  I. 

shall  report  collections  of  money,  etc, 
961-962. 
of  criminal,  district  court,  see  Index,  p.  496, 

voL  L 
of  commissioner's  court,  dutiesof,  1530, 1531. 
of  a  court,  shall  not  appear  or  plead  as  an 

attorney,  etc.,  236. 
citation  in   suit  against  city,  etc.,  may  be 

served  on,  etc.,  1222. 
two  clerks  of  election  diall  be   appointed, 

etc.,  1673. 
oath   to   be   administered  to  such  clerks, 

1674. 
clerks  of  election  may  administer  oaths,  etc, 

1676. 
compensation  of  clerks  of  election,  1678. 
shall  keep  poll  lists  of  election,  1694. 
shall  keep  tally  lists  of  election,  1701. 
of  a  court,  not  allowed  to  charge  fee  for  ex- 
amination of  papers,  etc.,  2418. 
to  issue  letters  testamentary,  when,  1905. 
to  keep  execution  docket,  2832. 
to  keep  indexes  to  same,  2833. 
penalty  for  failing  to  keep,  2334. 
fees    of,    on    designation    of    homestead, 

2862-3. 
to  issue  writ  of  Injunction,  when,  2882. 
to  keep  jury  docket,  3070. 
of  house  of  representatives,  duty  in  organ- 
ization, 3144-7. 
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CLERKS  -^  Continued, 
may  demand  costs  up  to   adjoomment   of 

term,  1420a. 
may  pnt  bill  of  costs  in  hands  of  officer, 
14206. 
CLOTHING,  lunatic  to  be  famished  suitable, 

120. 
CLOVER  SEED,  sixty  pounds  in  legal  bushel, 

4848a,  §  1. 
COACHES,  stage  occupation  tax  on,  4665. 
COCHRAN  COUNTY, 
apportionment  of,  see  pp.  40-48,  ▼.  1. 
boundaries  of,  see  pp.  252,  258,  v.  1. 
land  district  of,  see  Index,  pp.  859,  860,  v.  2. 
COCKPIT,  occupation  tax  on,  4665. 
COHABITATION,   of    persons    formerly    in 

bondage,  oonsldered  as  marriage,  8846. 
COLEMAN  COUNTY, 
apportionment  of,  see  pp.  40-48,  v.  1. 
boundaries  of,  see  pp.  252,  258,  y.  1. 
land  district  of,  see  Index,  pp.  859, 860,  v.  2. 
COLLATERALS,  inherit,  when,  1645  (4). 

rule  us  to  whole  and  half  blood,  1648. 
COLLECTIONS,  constable  and  sureties  liable 

for  failure  to  pay  over,  4540. 
COLLECTOR, 
of  taxes,  see  Index,  pp.  624-626,  vol.  II. 
of  taxes,  for  counties,  see  Index,  pp.  827-829, 

vol.  I. 
of  taxes,  must  report  violations  of  liquor 
law,  8226a,  §  6. 

shall  pay  over  school  money,  etc.,  8740. 
fees  of,  for  collecting  district  school  tax, 
8788^ 
of  city,  bond  of,  866. 
duties  of,  866-445. 

in  cities  and  towns,  see  Index,  pp.  199- 
202,  vol.  I. 
COLLIN  COUNTY, 
apportionment  of,  see  pp.  40-48,  v.  1. 
boundaries  of,  see  pp.  252, 258,  v.  1. 
land  district  of,  see  Index,  pp.  859,  860, 
V.2. 
COLLINGSWORTH  COUNTY, 
apportionment  of,  see  pp.  40^,  v.  1. 
boundaries  of,  see  pp.  252,  258,  v.  1. 
land  district  of,  see  Index,  pp.  859, 860,  v»  2. 
exempt  from  stoclc  law,  art.  4659. 
COLONIAL  CONTRACTS,  archives  of  general 

land  office,  57  (16)  (18). 
COLORADO  COUNTY, 
apportionment  of,  see  pp.  40-48,  v.  1. 
boundaries  of,  see  pp.  252,  258,  v.  1. 
land  district  of,  see  Index,  pp.  859, 860,  v.  2. 
exempt  from  stock  law,  art.  4659. 
COLOR. 

does  not  disqualify  witness,  2246 
COLORED  CHILDREN,  defined,  8710. 

separate  schools  provided  for,  8708,  §§  7, 9. 
COLOR  OF  TITLE.    See  LimitaHan. 

defined,  8102. 
COLORED  RACE,  defined,  8710. 
COLORED  SCHOOLS,  may  be  consolidated, 
when,  8753. 
shall   be  established  for  colored  children, 

8709. 
colored  trustees  shall  be  elected  for,  8758. 
COLORED  YOUTH,  asylum  for  established, 
I42a,  §§  1-5. 
see  Index,  pp.  88,  89,  vol.  I. 
COMAL  COUNTY, 
apportionment  of,  see  pp.  40-48,  v.  1. 
boundaries  of,  see  pp.  252,  253,  v.  1. 
land  district  of,  see  Index,  pp.  859,  860,  v.  2. 


COMANCHE  COUNTY, 
apportionment  of,  see  pp.  40-48,  v.  1. 
boundaries  of,  see  pp.  252,  258,  v.  1. 
land  district  of,  see  Index,  pp.  859,  860,  v.  2. 
COMMANDE  R-IN-CHIEF, 

of  militia,  see  Index,  pp.  156,  157,  vol.  II. 
COMMERCE  AND  NAVIGATION,  aclcnowledg- 

ment  or  proof  of  instruments  relating  to» 

8872 
COMMERCIAL  TRAVELERS,  occupation  tax 

on,  4665. 
COMMISSARY.     See  MUiUa. 
COfiiMISSION.  See  Depositions;  Qarnishments. 
in  garnishment  to  take  answers  of  party, 

issued  how,  2241. 

to  talce  depositions,  issued  when,  2244,  and 
notes. 

requisites  of,  2225  and  note. 
^  by  what  officer  executed,  2226. 

how  executed  and   returned,   2229   and 
notes. 

to  take  answers  of  garnishee,  issued  when^ 
195. 

form  of,  196. 

dated  and  tested,  how,  197. 

executed,  how,  198. 

proceedings  on  failure  to  answer,  208. 

Judgment  against  garnishee  on,  204. 
of^noury,  8876a  and  88765. 
governor  shall,  all  officers  except,  etc.,  1758. 
contestant  of  an  election  shall  be  commis* 

sioned  when,  1788. 
contestee  shall  be  commissioned  when,  un* 

less,  etc.,  1789 
governor  shall  commission  officers  of  volun* 

teer  guards,  8810. 
sheriff  may  act  before  receiving,  when,  4517. 
constable  may  act  before  receiving,  when^ 

4584. 
may  issue,  to  take  answer  of  garnishee,  196. 
form  of,  196. 
tested,  how,  197. 
prooeedlnfss  under,  198-206. 
COMMISSION  OF  APPEALS, 
rules  of  practice  of,  see  Index,  pp.  XXX.^ 

XXXII,  vol.  I,  Appendix,  No.  2. 
COMMISSIONER  OF  DEEDS,  oath  of,  548.' 
appointment  of  and  term  of  office,  542. 
oaths  administered  by,  544. 
force  of  acknowledgments,  by,  545. 
may  take  depositions,  546. 
seal  of,  547. 
authorized    to    take    acknowledgment    or 

proof,  4806,  and  notes  4,  5. 
COMMISSIONER  FOR  EXTENDING  TITLES 

TO  LAND,  documents  of,  archives  of  gen* 

eral  land  office,  57. 
operations  of,  suspended,  57  (1). 
required  to  deliver  documents  to  commis- 
sioner of  general  land  office,  57  (8). 
titles  executed  by,  how,  57  (14). 
COMMISSIONER  OF  GENERAL   LAND  OF- 
FICE, 
see  Index,  pp.  874,  875,  vol.  I. 
see  Index,  pp.  858-862,  vol.  II. 
may  give  copies  of  records,  etc.,  2258,  and 

notes, 
certificate  of  facts,  2258,  and  notes, 
duties  of,  in  regard    to  sale  and  lease  of 

school  and  other  publie  lands,  4089,  4046, 

4047,  4049,  4061,  4052. 
fees  of,  2872-2876. 
salary  of,  4459. 
removable  by  impeachment,  8877. 
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COMMISSIONEB  OF  GENERAL  LAND   OF- 
FICE —  Contlmied. 

shall  keep  fee  book  and  render  qaarterly 
accoont,  etc.,  2879. 

shall  Issue  land  certificates  to  R.  R.  compa- 
nies, when,  4278. 
COMMISSIONER  OF   INSURANCE,  see   In- 
dex, pp.  48,  49,  vol.  II. 

certificate  of,  2258,  and  notes. 

may  give  copies  of  records,  2258  and  notes, 
certificate  of  facts,  2258,  and  notes. 

title  of,  changed  how,  8a,  §  2. 

fees  of,  2872-2878. 

archives  of,  what  are,  68,  and  note. 

to  keep  article  of  incorporation  of  insurance 
companies,  68  (1). 

to  give  certificate  of  authority,  68  (1). 

has  control  of  state  library,  68  (2). 

may   demand    historical    docaments   from 
other  officers,  68  (8). 

has  charge  of  Spanish  documents  transferred 
from  Bexar  county,  63  (4) . 

to  procure  documents  from  Mexico,  68  (5). 

may  give  copies  of  all  papers  in  his  office, 
68(6). 

salary  of,  4465. 

how  removed  from  office,  8877-8. 
COMMISSIONER     OF     PILOTS,    how    ap- 
pointed, 8689. 

duties  of,  8640. 

additional  *  powers  and  duties  of,  8642  and 
8648. 

provisional  appointment  of,  8644. 
COMMISSIONERS'  COURT.    . 

provisions  as  to,  see  Index,  p.  503,  vol.  I. 

to  regulate  irrigation,  etc.,  see  Index,  p.  57, 
vol.  II. 

may  build  and  repair  bridges,  4481. 

may  contract  for  toll  bridges,  4482-4485. 

may  assume  control  •of  streets  in  cities  or 
towns,  when,  4859a. 

power  and  duty  of  to  open  roads,  4860. 

shall   open  roads   between   county   seats, 
4860a. 

shall  classify  public  roads,  4861. 

may  grant  order  for  new  road,  when,  4365. 

may  discontinue  old  road,  when,  4865. 

may  alter  or  change  public  road,  when,  4875. 

may  declare  boundary  lines   roads,   4879, 
4884. 

commissioners     constituted     supervisors, 
4890a. 

may  designate  school  districts,  8781. 

shall  order  election  as  to  district  school, 
8783. 

may  appoint  county  superintendent,  8786. 

may  approve  sale  of  school  property,  8760. 

shall  examine  accounts  and  reports  relating 
to  finances,  978. 

power  of,  to  fix  terms  of  county  court, 
1178a,  b. 

tolls  of  macadam  and  plank-roads,  rega- 
hited  by,  617. 

to  fill  vacancy  in  surveyor's  office,  8886. 

duty  to  open  public  roads,  4860-5. 

duty  of,  as  to  election  precincts,  1662-6. 

to  appoint  officers  of  election,  1667. 

tolls  of   bridges  and  ferries,  regulated  by, 
643. 

shall  organize  new  county,  when,  677. 

claim  against  county  must  be  presented  to, 
before  suit,  etc^  667. 

duty  of,  when  judgment  is  rendered  against 
a  county,  679. 


COMMISSIONERS'  COURT— Continued. 

may  provide  for  sale  of  real  estate  of  comi- 
ty, 681. 

may  appoint  an  agent  to  contract  for  connty, 
684. 

duty  of,  as  to  county  line,  686. 

duty  of,  to   order  election  for  removal  of 
county  seat,  when,  697. 

terms  of  the,  shall  be  held  at  county  seat, 
704. 

duty  of,  to  provide  court-house,  jail,  etc, 
at  county  seat,  705. 

duty,  etc.,  of,  in  relation  to  county  finances, 
984-78. 

clerk  of  county  court,  is  ex  officio  clerk  of, 
1150. 

duty  of,  as  to  jails,  8020-5. 

shall  order  election  for  local  option,  when, 
8227. 

shall  require  new  bond  of  officer,  when,  etc., 

.  8439. 

duty,  etc.,  of,  in  regard  to  work-houses  and 
county  convicts,  3585. 

may  co-operate  with  city  authorities  In  sani- 
tary measures,  1520a. 
COMMISSIONER  OF  COURT  OF  CLAIMS. 

archives  and  papers  of,  where  kept,  64,  and 
note. 

organization  and  powers  of,  64  (1) 

books,  etc.,  of,  archives  of  general  land  of- 
fice, 57  (2). 
COMMISSION  MERCHANT,    see  Index,    p. 
779,  vol.  I. 

occupation  tax  on,  4665. 
COMMISSIONERS.    See  County  Offieen. 

cannot  be  appointed  to  sell  estate  of  de- 
cedent, 2058(8). 

may  make  partition  of  decedent's  estate,* 
2109. 
compensation  for,  2195. 

appointment  and  compensation  of  for  or- 
phan asylum,  120a,  §  2. 

appointment  for  asylum  for  colored  youth, 
142a,  §  1. 

jury,  see  Index,  pp.  76,  77,  vol.  11. 

in  partition  proceedings,  see  Index,  p.  191, 
vol.  II. 

of  agriculture.  Insurance,  statistics  and  his- 
tory, see  Index,  pp.  874,  875,  vol.  I. 

seal  of,  8a,  §  2. 

chief  of  bureau  of  agriculture,  8a,  $  1. 

correspondence  by,  8a,  $  4. 

salary  of,  4465. 

removable  by  Impeachment,  8877. 
COBiMISSIONS,  of  attomey-general,  2375. 

allowed  executors  and  administrators,  2190. 

not  allowed  on  certain  moneys,  2191. 

allowed  guardian  of  ward's  estate,  2898.. 

of  county  judge,  2384. 

of  sheriff,  2896. 

of  constable,  2400. 

of  county  treasurer,  2408-5. 
COMMITTEB    TO  EXAMINE  COUNTY  FI- 
.     NANCES,  appointed  how,  980. 

duty  of,  981. 

report  of,  982. 

pay  of,  988. 
COMMON  CARRIER.    See  Carrier,  p 
COMMON  KNOWLEDGE,  facts  within  need 

not  be  proved,  2245  (91). 
COMMON  LAW,  governs  business  of  pawn- 
brokerage,  8509. 

rule  of  action,  when,  1815. 

of  England  adopted,  8128. 
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COMMON  LAW— Continued. 

prescribe  rights,  powers  and  datles  of  ex- 
ecutors, etc.,  3129. 

«M  Evidence^  rules  of,  as  to  eTldence  fol- 
lowed, 2S  5. 

principles  of,  need  not  be  proven,  2245 
(90). 

shall  goyem  carriers,  when,  277. 

rights,  etc.,  of  executors,  etc.,  goTemed  by, 
when, 822. 

to  arbltrte  under,  preserved,  56. 
COMMON  SOURCE  OF  TITLE,  how  proved 
in  action  of  trespass  to  try  title,  4802,  and 
notes. 
COMMUNITY  ESTATE,  descends  and  vests, 
how  1658. 

passescharged  with  debts,  1654. 
COMMUNITY    PROPERTY,     administratiOD 
of,  see  Index,  pp.  655-668,  vol.  I. 

between  husband  and  wife,  see  Index,  pp. 
889,  890,  vol.  I. 

interest  of  survivor  cannot  be  disposed  of 
by  will  of  decedent,  4858  (8). 

bound  by  judgment  against  husband,  when, 
1204  (8). 

rule  of  descent,  of,  1658-4. 

in  relation  to  homestead,  rights  of  widow 
and  children,  etc.,  2006. 

husband  cannot  contract  debts  on   account 
of,  after  suit  instituted  against  him  for 
a  divorce,  2867. 
COMMUTATION,  of    time,  aUowed  convict, 
8554. 

of  labor,  allowed  county  convict,  8601. 
COMPANY,  how  clUtlon  served  on,  9ee  Cita- 
tion, 

military,  see  Index,  pp.  156,  157,  vol.  n. 
tK>MPENSATION.     See  Fees;  Salary. 

of  guardian,  see  Index,  pp.  850-858,  vol.  I. 

of  jurors  in  civil  cases,  8104-8106. 
COMPLAINT,    in  forcible  entry  and  detainer, 
2444,  2445,  and  notes. 

against  an  attorney  at  law,  for  dishonorable 
conduct,  etc.,  228-282. 

in  probate  matters  county  clerlE  shall  receive 
and  file,  etc.,  1804. 

against  person  having  a  will,  etc.,  and  re- 
fusing to  deliver  same,  1807. 

property  of  an  estate  may  be  attached  upon, 
when,  1822. 

requiring  executor  or  administrator  to  make 
additional  inventory,  etc.,  1922. 

of  exe^^utor,  etc.,  asking  to  correct  errone- 
ous Inventory,  etc.,  1928. 

of  any  person  Interested,  asking  for  new  ap- 
praisement of  estate,  1924. 

of  any  person  interested  asking  court  to 
control  action  ot  executor,  etc.,  In  regard 
to  plantation,  etc.,  of  estate,  1981. 

requiring  executor  without  bond  to  give 
bond,  1944. 

of  creditor,  requiring  heirs  of  an  estate  to 
give  bond,  when,  1949. 

to  withdraw  estate  from  administration, 
1964. 

removal  of  executors,  etc.,  on,  1974. 

of  creditor  for  executor,  etc.,  to  pay  claim, 
2041-2. 

requiring  executor,  etc.,  to  make  exhibit  of 
claims,  etc.,  2048-4. 

lequlrlng  executor,  etc.,  to  make  exhibit  of 
estate,  2048. 

against  executor,  etc.,  for  purchasing  claim 
against  estate,  2050. 


COMPLAINT  —  Continued. 

against  executor,  etc.,  to  have  property  of 
estate  hired  out,  etc.,  2057. 

against  executor,  etc.,  for  purchasing  prop- 
erty of  estate,  2088. 

to  enforce  specific  performance  against  an 
estate,  2096-7. 

for  executor,  etc.,  to  make  final  settlement, 
2188. 

costs  of.  In  estates,  how  adjudged,  2198. 

for  damages  done  by  cattle,  etc.,  to  culti- 
vated ground,  etc.,  2482. 

against  guardian  to  rent  farm,  etc.,  of  ward, 
2557. 

against  guardian,  to  invest  money  of  ward, 
2565. 

against  guardian,  for  purchasing  property 
of  ward,  2582. 

against  guardian  for  final  settlement,  2684. 

against  guardian  for  failure  to  deliver  prop- 
erty, etC;,  2695-6. 

against  a  party  for  disobeying  an  injunc- 
tion, 2896. 

to  remove  mayor  or  alderman  from  ofllce, 
3426-8. 
COMPROMISE,  offer  of,   as   evidence,    2245 

(170). 
COMPTROLLER,  archives  of,  65  CI). 

sureties  for  money  due  the  state,  deposited 
with,  65  (1). 

ofliclal  bonds,  deposited  with,  65  (1). 

may  give  copies  of  records,  etc.,  2258,  ard 
notes, 
certificate  of  facta,  2258,  and  notes. 

transcript  of  accounts,  given  by  evidence, 
2255. 

of  public  accounta,  see  Index,  pp.  874,  875, 
vol.  L 

duties,  powers,  eta.,  of,  respecting  schools, 
see  Index,  pp.  290-294,  vol.  II. 

shall   furnish   blank  form,  etc,  in  sale  of 
liquor,  8226a,  §  7. 

removable  by  impeachment,  8877. 

salary  of,  4459. 

fees  of,  2872-2877. 
COMPTROLLER,  OF   PUBLIC  ACCOUNTS. 
See  Heads  of  Department;  Taxation, 

bonds  of  cities,  ete.,  shall  be  registered  in 
his  oflice,  etc.,  423-24. 

shall  keep  accounta  of  escheats,  1782. 

shall  assess  lands  of  non-residenta  in  un- 
organized counties,  ete.,  4728. 

to  have  abstract  of  lands  printed,  8988. 

to  advertise  for  bids  for    supplies,    for 
asylums,  148-51. 

shall   see  interest  is  paid  on  city  bonds, 
424. 

to  furnish  collectors  blanks  for  occupation 
tax  receipts,  4668a,  i668c. 

transcript  from  oflice  of,  evidence  against 
delinquent  officers,  8255.  , 

COMPUTATION  OF  TIME,  rule  as  to,  8205 

(15). 
CONCBALBfENT,  of  property  by  assignor  a 

felony,  when,  65e. 
CONCERT,  occupation  tax  on,  4665. 
CONCHO  COUNTY, 

apportionment  of,  see  pp.  40-48,  v.  1. 

boundaries  of,  see  pp.  252,  258,  v.  1. 

land  district  of,  see  Index,  pp.  859,  860,  v.  2. 
CONCLUSION  OF  TRIAL. 

defined,  1864  (8). 
CONDEMNATION,  cession  of  lands  to  United 
States,  see  Index,  p.  149,  vol.  I. 
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CONDITIONAL  SALE,  constraction  of,  81906 
(22). 
made  bv  reservation  of  title,  3190a,  aodDOte. 
CONDITIONS,  in  a  wlU,  effect  of,  4867  (6). 

how  constraed,  4876  (16). 
CONDONATION,  effect  of  In  suit  for  diyorce, 

2865  (2). 
CONDUCTOR,  on  railroads,  shall  wear  badge, 

4228-4229. 
CONFESSION  OF  JIJDGliENT,  see  Index,  pp. 
478,  et  seq,,  vol.  I. 
in  jastice'sconrt,  1618-1619. 
CONGRESSIONAL    DISTRICTS,    apportion- 
ment of,  16. 
see  Index,  pp.  40-48,  vol.  I. 
CONNECTING  LINES,  of  railroad,  see  Index, 

pp.  460-464,  vol.  XL 
CONSENT,  of  creditors  in  assignment  for  bene- 
fit of,  how  g^ven,  65e,  and  note. 
CONSIDERATION.    See  Evidence. 
in  bills,  notes,  etc.,  see  Index,  pp.  129,  180, 

vol.  I. 
want  or  failure  of,  in   written  contract, 

shown  by  parol,  2245  (128). 
want  or  failure  of,  must  be  specially  pleaded, 
1262  (25). 

plea  must  be  verified,  1265. 
want,  or  failure  of,  a  defense  when,  272. 
plea  of,  want  or  failure  of,  must  be  verified 

by  affidavit,  1265. 
such  plea,  in  justices'  courts,  mst  be  iu 

writing,  etc.,  and  sworn  to,  1574u 
purchaser  of  property  for  a  valuable,  with- 
out notice,  etc,  2465. 
contract  in  writing  imports  a,  whether  under 
seal  or  not,  4488. 
CONSIGNEE,  prima  facie  owner  of  freight, 
282  (1). 
notice  of  receipt  of  freight,how  given  to, 
282  (2). 

must  be  within  business  hours,  282  ^8). 
may  demand  goods  at  place  of  delivery, 

282  (4). 

when  not  found,  carrier  discharged  from 
liability  as  such,  282  (5). 
CONSIGNOR,  may  stipulate  terms  of  trans- 
portation, 278  (10). 

deemed  owner  of  goods,  when,  282  (l). 

may  sue  for  non-delivery  or  loss  of  goods, 

283  (7). 

CONSOLIDATION,  of  railroads,  see  Index,  pp. 

460-464,  vol.  II. 
of  telegraph  corporations,  625 
of  insurance  corporations,  2968. 
CONSOLIDATION    OF    SUITS,    court    may 

order  In  its  discretion,  1450. 
CONSTABLE.    See  CowUy  Qfflcer; 
provisions  relating  to,  see  Index,  p.   535, 

vol.  II. 
fees  of,  2400. 

for  services  in  district  or  county  courts,  2401. 
shall  report  collections  of  money,  etc.,  951- 

952. 
may  be  appointed  for  unorganized  counties, 

6536. 
shall  execute  writ  of  attachment,  164. 
shall  execute  writ  of  garnishment,  190. 
shall  not  appear  or  practice  as  an  attorney 

at  law,  236. 
citation  shall  be  addressed  to,  when  sheriff 

is  party  to  suit,  1217. 
duty  on  receiving  such  citation,  1218. 
how  removed  from  office,  3390. 
shall  keep  a  fee  book,  2419. 


CONSTABLE  —  Continued, 
penalty  for  demanding  fees  unlawfully,  2421. 
shall  keep  list  of  fees  posted  in  his  office, 

2422. 
refusal  of,  to  act  in  election  of  special  judge, 

1097. 
return  of,  when  homestead  designated,  2360. 
fees  of,  in  snch  case,  2362^. 
CONSTITUTION,  laws  subordinate   to,  3138 

(2). 

of  the  United  States,  laws  in  conflict  wlth» 
void,  8188  (8). 

will  act  retrospectively,  when,  8188  (7). 

construed  with  reference  to  former  consti- 
tutions, 8138  (10). 
CONSTITUTIONAL  LAW,    provisions  as  to 
local  option,  8227  (I). 

legislature  cannot  prohibit  gift  of  liquor,  etc., 
8227  (2). 

relating  to  public  free  schools,  3703. 

constitutionality   of  assignment  laws,  sub* 
tained,  65a  (1). 
CONSTRUCTION,  rule  of,  as  to  conyeyances, 

551  (1-2). 
CONSTRUCTION  OF  LAWS,  general  rules, 

3138,  and  notes  8139,  8140. 
CONSTRUCTION  OF  WILL,  jurisdiction  of 
court  as  to,  4876  (4). 

rules  as  to,  4876  (5-7). 

in  particular  cases,  4876  (9-30). 
CONTAGIOUS  DISEASE,  in  cities  and  towns, 

report  of  cases  of,  471. 
CONTEMPT,  attorney   punished   for,    when, 
227,  and  note;  228. 

punishment  by  justice,  1541. 

power  of  coun^  and  dilstrict  court  to  punish, 
1120,  1168. 

may  be  punished  by  supreme  court,  1015. 

court  may  enforce  its  judgment  by  proceed- 
ings for,  when,  1889. 

officers  may  be  punished  for,  when,  1451. 

power  of  court  to  punish  executors,  etc.,  for, 
1806. 

witnesses  refusing  to  obey  subposna  may  be 
punished  for,  221^ 

witness  refusing  to  testify  may  be  punished 
for,  2214. 

witness  refusing  to  appear  and  answer  dep- 
ositions, etc.,  2228. 

disobedience  of  an  injunction  may  be  pun- 
ished as  a,  2895-7. 

commissioner  of  insurance,  etc,  may  pun- 
ish as  for,  when,  etc.,  2934. 
•  apprentices  may  be  punished,  as  for  a,  when, 
82. 

jury  commissioners  may  be  punished  as,  for 
a,  3020. 

defaulting  juror  may  be  punished  ns  for  a, 
3058. 

officer  authorized  to  tak&  acknowledgment, 
etc.,  of  deeds,  etc.,  may  punish  for,  4321. 
CONTEST,  in  matters  of  guardianship,  2595- 
2599. 

of  an  election,  1719-58.  , 

action  to  contest  a  will,  barred  by  limits- 1 
tion,  when,  8218. 
CONTEST  OF  ELECTIONS,  see  Index,  pp. 
556,  557,  vol.  I. 

election  on  local  option,  8239a. 
CONTINGENT  FEE,  of  attorney,  contract  for, 

legal,  225  (4). 
CONTINUANCE,  may  be  granted  by  justice, 
when,  1576. 

of  arbitration,  when  allowed,  47,  and  note. 
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(CONTINUANCE  —  Continued, 
absence  of  a  lemale  witneM,  not  ground  for, 

2218a  (1). 
witness  residing  in  another  coanty;  2218a 

(1). 

suppression  of  deposition  not  ground  lor, 
when,  222G  (6). 

not  to  be  granted,  except,  etc.,  1276. 

first  application  for,  requisites  of,  1277. 

second  and  subsequent  applications,  1278. 

business  not  disposed  of,  continued  by  opera- 
tion of  law,  1279. 

on  grant  of  new  trial,  unless,  etc.,  1625. 
CONTINUANCB,    application  for,    see 

Index,  pp.  478,  et  $eq,^  yol  1. 
contract.     See  Written  Agreement. 

Far  Publio  Printing^  see  Public  Printing. 

legality  of,  presumed,  2245  (98) . 

must  be  in  writing,  when,  2464. 

with  teachers,  approved  by  county  judges, 
8785. 

suit  on,  where  brought  In  justice's  courts 
1556  (4). 

with  a  county,  yalid,  682. 

suit  on,  brought  how,  688. 

agents  to  malce,  appointed  how,  684. 

conveyance  shall  be  valid  as,  when,  561 . 

commissioner  of  deeds  may  talce  acknowl- 
edgments to,  545. 

to  supply  fuel  to  executive  and  other  de- 
partments, 2824-84. 

marriage  contracts,  2847-50. 

of  investment  of  money  of  award,  2568. 

of  meclumic,  etc.,  to  secure  lien,  8165-75. 

officer  shall  not  be  interested  In  printing 
contract j  4006-10. 

enforcing  specific  performance  of,  with  ad- 
ministrator, etc.,  2096-8. 

by  executor,  etc.,  shall  recite,  what,  2098. 

actions  on,  oral  to  be  brought  in  two  years. 


on  written,  to  be  brought  in  four  years, 
8205. 

suits  for  specific  performance  of,  barred  in 
ten  years,  8209. 

Pleading, 

parties  to,  may  be  joined,  1207. 

suit  against  parties  to,  1207. 

assignor,  1208. 

illegality  of,   must  be    specially  pleaded, 
1262  ?25). 

venue  of  suit  in  action  on,  1198,  $  5. 
CONTRACTOR.     See  Mechanic'e  Lien. 

Of  Public  Printing^  eee  PyJblic  Printing. 

of  supplies  for  asylum,  how  paid,  149. 
CONTRIBUTION,  from  co-sureties  maybe  de- 
manded by  surety,  8664  (9-16). 
CONTRIBUTORY  NEGLIGENCE.    See  Negli- 
gence, 

evidence  of,  admissible  in  rebuttal  without 
allegation,  2245  (21). 
CONVEY.     See  Ctmveyancee. 

meaning  of,  when  used  in  a  deed,  etc.,  557. 
CONVEYANCES,  provisions  as  to,  548-561. 

see  Index,  p.  211,  vol.  I. 

in  administration  of  estates,  see  Index,  pp. 
655-668,  vol.  I. 

to  the  state,  where  kept,  2721. 

to  counties,  valid,  680. 

by  counties,  how  made,  681. 

by  corporation,  how  made,  598. 

probated  for  record,  how,  600. 

to  corporatlonsi  not  defeated  by  misnomer, 
598. 


CONVEYANCES—  Continued. 
of  property,  etc.,  for  benefit  of  schools,  bow 

made,  8711. 
of  property  sold  under  execution,  2316-17. 
when  deemed  fraudulent  and  void,  2464-68. 
of  property  sold  by  guardian,  2696-97. 
actions  for  specific  performance  of  contract 

for   conv^ance   of  real   estate,    barred, 

when,  3209. 
in  trust  for  free  schools,  8711. 
heretofore  made  to  be  governed  by  the  then 

existing  law,  4851-2. 
of  land  sold  for  taxes,  4756. 
CONVEYANCERS, 
clerks  and    their  deputies,  are  prohibited 

from  acting  as,  unless,  etc.,  2415. 
CONVEYANCE  OF  CONVICTS,  see  Index,  pp. 

221,  222,  vol.  II. 
CONVICT,  cities  may  compel  to  labor,  410, 

410a,  see  Index,  pp.  221,  222,  vol.  II. 
CONVICTION,  of  officers  for  certain  offenses 

removes  them  from  office,  8388. 
three  convictions  for  drunkenness  will  re* 

move  from  office,  8399. 
COOKE  COUNTY, 
apportionment  of,  see  pp.  40-48,  v.  1. 
boundaries  of,  see  pp.  252,  258,  v.  1. 
land  district  of,  see  Index,  pp.  859,  860,  v.  2. 
COPIES.    See  Heads  of  Departments. 
of  papers  In  public  offices,  evidence  when, 

2252, 2253,  and  notes, 
when  filed  in  a  suit,  admissible  when,  2258 

and  note. 

in  departmento  of  state,  2259. 
of  transcribed  record,  evidence  when,  2268. 
of  records  of  corporation  on  evidence,  when, 

601. 
of  petition,  shall  accompany  citation,  when, 

1216. 
of  petition,  shall  be  served  on  defendant  out 

of  the  state,  when,  1280. 
certified,  acts,  etc.,  of  legislature  are  evi- 
dence, 2251. 
ot  records  of  public  officers  and  courto  prima 

fade  evidence,  etc.,  2252. 
notarial  are  evidence,  2254. 
of  certain  instruments,  prior  to  1887,  are 

evidence,  2256. 
certain  state  officers  shall  furnish,  etc.,  2372. 
fees  of  such  officers  for,  2373. 
shall  not  charge  officers  of  state  for,  <2374. 
no  charge  shall  be  made  for,  in  a  suit,  when, 

2417. 
ot  bonds  filed  in  adjutant^eneral*s  office  are 

evidence,  3354. 
certified,  of  lost  or  destroyed  records,  may 

be  recorded,  etc.,  4291 . 
county  clerk  shall  give  attested,  of  records, 

etc.,  4303. 
of  land  office,  to  be  recorded,  43)7. 
CORN,  number  of  pounds  In   legal  bushel, 

4848a,  §  1. 
CORPORATIONS,  may  agree  to  arbitrate,  55. 
property  of,  how  assessed,  4688. 
suit  agkinst,  where   brought,  in  justice's 

court,  1556  (10). 
political,  may  be  sued,  1200. 
private,  may  be  sue'd,  1200  (1). 
foreign,  venue  of  suit  against,  1198,  §  33. 
private,  venue  of  suit  to  forfeit  charter,  1198, 

$19. 

venue  of  other  suite  against,  1198,  §  20. 
citation,  served  on,  how,  1228,  and  notes, 
charter  of,  filed  and  recorded  where,  61  (1). 
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CORPORATIONS  —  Continued, 
levy  on  shares  of  stock  of,  how  made,  2%H, 
sale  of,  how  made,  2297,  and  note, 
deed  by,  how  executed  and  acknowled|^, 

430,  \i). 
private,  see  Index,  pp.  284,  285,  vol.  I. 
foreign,  IMd. 

private,  charter  of,  how  proved,  2245  (90). 
CORPORATIONS.  RAILROAD, 
provisions  as  to,  see  Index,  pp.  460-464,  vol. 

II. 
CORRECTION,  of  errors  In  record,  etc.,  may 

be  made,  how  and  when,  1855. 
made  in  vacation,  to  be  certiUed  toby  clerk, 

1856. 
cares  errors,  1357. 
CORRECTION  OF  SURVEYS,  of  public  school, 

asylum  and  university  lands,  when  and 

how  made,  4080a. 
CORROBORATING  CIRCUMSTANCEa     See 

Evidence, 
pertinent  to  the  issue,  2262  (9) . 
CORRUPTION  OF  BLOOD,  not  caused  by  con- 
viction of  crime,  1649. 
CORYELL  COUNTY, 
apportionment  of,  see  pp.  40-48,  v.  1. 
l>oundaries  of,  see  pp.  252,  258,  v.  1. 
land  district  of,  see  Index,  pp.  859,  860,  v.  2. 
exempt  from  hide  inspection,  art.  4659. 
COSTS,  practice  as  to,  see  Index,  pp.  478  et 

seq.f  vol.  I. 
judgment  for,  when  counter-claim  is  pleaded, 

648. 
in  guardianship  matters,  see  Index,  pp.  850- 

853,  vol.  I. 
in  partition  proceedings,  8488  (1),  8498. 
in  arbitration,  how  awarded,  58. 
in  case  of  escheat,  1778. 
in  justices'  courts,  taxed  how,  1551,  1614, 

1680. 

security  for,  required,  1556. 
in  administration  of  estates,  see  Index,  pp. 

655-668,  vol.  I. 
how  taxed  in  garnishment  proceedings,  219. 
in  apprenticeship  proceedings,  taxed  how, 

40. 
in  suits  aoainst  county,  taxed  how,  685. 
in  suits  for  divorce,  awarded  how,  2871. 
rule  for,  effect  of  as  to  preparation  for  trial, 

2209  (2). 
taxed  when,  2267. 
execution  for,  issued  when,  2267  (5),  (6), 

2429. 
on  appeal,  execution  for,  issued  from  appel- 
late court,  2267  (6). 
of   transcript,  execution   for  issued   from 

court  a  quo,  2267  (6). 
execution  for,  pending  suit,  2267  (12). 
each  party  liable  for,  when,  2427-2428. 
executor:),  etc,  not  liable  for,  2428. 
clerk  of  supreme  court  or  court  of  appeals 

not  compelled  to  deliver  mandate  until, 

are  paid,  1058. 
but  may  issue  execution  for,  1059. 
such  execution  returnable  when,  1060. 
sheriff,  etc.,  failing  to  return,  etc.,  such  ex- 
ecution may  be  cited,  etc.,  1061. 
compensation  of  guardian  ad  litem  to   be 

taxed  as,  when,  1211. 
compensation  of  attorney  to  be  taxed  as, 

when,  1212. 
in  a  contested  election  case,  1745. 
to  be  paid  by  the  heirs,  etc.,  of  an  estate, 

when,  1958. 


COSTS  —  Continued. 
In  suit  to  establish  claim  against  an  estate, 

adjudged  how,  2080. 
in  suit  by  heir,  etc.,  to  recover  money  of  es- 
tate, paid  into  treasury,  2159. 
of  designating  a  homestead  taxed,  etc.,  how. 


none  allowed,  on  motions,  etc,  for  security 

for,  2412. 
In  suits,  to  be  taxed  against  any  party  cast, 

except,  etc.,  2416. 
fees   for  copies  of  papers  not  allowed,  as 

when,  2417. 
execution  for,  2424. 

bill  of,  shall  accompany  execution,  2425. 
execution  shall  issue  on  demand  of  person 

entitled  to,  2426. 
execution  for,  shall  not  issue  until,  etc, 

2480. 
of  exhibiting  claim  against  estate  of  a  ward, 

taxed,  how,  2646. 
of  guardianship,  2697-2706. 
in  divorce  suit,  2872. 
in  cases  of  violation  of  militia  law,  8326. 
bond  for,  in  proceeding  to  remove  oflioer, 

8411-8412. 
in  partition  suit,  how  adjudsced,  3498. 
paid  officers  in  case  of  county  convicts,  etc., 

8600. 
how  paid  when  convict  is  hired  out,  8609. 
shall  not  be  taxed  or  demanded  in  pension 

cases,  8618. 
of  proceeding  to  establish  a  neighborhood 

road,  4887. 
COTTLE  COUNTY, 
apportionment  of,  see  pp.  40-43,  v.  1. 
boundaries  of,  see  pp.  252,  258,  v.  1. 
land  district  of,  see  Index,  pp.  859,  360,  v.  2. 
COTTON,  provisions  reUtlug  to  wrecked  cot- 
ton, 4886-4891. 
may  be  sold  by  sample,  when,  2868  (4). 
COTTON  BROKERS,  occupation  tax  on,  4665. 
COTTON  BUYER,  occupation  tax  on,  4665. 
COTTON  SEED,  thirty-two  pounds  in  legal 

bushel,  4848a,  §  I. 
COUNCIL,  of  cities  and  towns,  see  Index,  pp. 

199-202,  vol.  I. 
"  COUNSEL."     See  Attomeye. 
defined  in    relation  to   disqualification  of 

judge,  1090  (2). 

may  be  appointed  for  poor  person,  1125-1171. 

COUNTER-CLAIM.     See  Setoff, 

COUNTS,  bad,  do  not  vitiate  judgment,  1449. 

COUNTY.     See  Boundary;   County  Bowtdary. 

as  land  district,  see  Index,  pp.  358-4162,  voL 

II. 
provisions  as  to,  651,  et  eeq, 
suits  against    in   justices'   courts,    where 

brought,  1556  (8). 
may  sue  or  be  sued,  1200. 
suit  for  use  of,  may  be  brought,  1200  (1). 
venue  of  suit  against,  1198,  §  17. 
limitation  does  not  run  against,  when,  8200. 
court  takes  judicial  notice  of,  when,  2245 

(91). 
boundaries  of,  ascertained  how,  4883  (2). 

may  take  and  dispose  of  property,  648  (1). 
exempt  from  the  district   school  system, 

8764. 
property  of,  exempt  when,  2839. 
to  what  execution  issues,  2278-80. 
property  of,  exempt  from  forced  sale,  2339. 
may  recover  expenses  paid  for  support  of 

lunatics,  etc.,  2667. 
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COUNTY  —  Continued, 
in  what,  minor  apprenticed,  23. 
apprentice  not  to  reside  oat  of,  80. 
if  iLept  oat  of,  over  thirty  days,  discharged, 

81. 
to  pay  expenses  of  lunatics,  103. 
transcribed  records  of  old  for  new  are  evi- 
dence, 2268.    . 
to  be  reimbursed  when,  lOB. 
may  co-operate  with  cities  in  measures  for 

public  health,  404. 
M>P«al8«  etc,  from,  to  Tyler,  1006. 
appeals,  etc.,  from,  to  Galveston,  1007. 
appeals,  etc.,  from,  to  Austin,  1008. 
appeal  from  new  county,  1009. 
appeals  from,  to  court  of  appeals,  1067. 
have  Jurisdiction  over  river,  etc.,  between, 

1198. 
COUNTT  BONDS,    see  Index,  pp.    827-829, 

vol.  I. 
investment  of  school  fund  in,  how   made, 

8708a. 
COUNTY  BOUNDARIES,  provisions  as   to, 

707,  et  seq, 
county  lines,  686-691e. 
COUNTY  BRAND.     See  Brand, 

to  be  used  on  stock,  when,  4658. 
COUNTY    CLERK,  see   Index,  pp.  827-329^ 

vol.  I. 
exoffleio  clerk  of  commissioner's  court,  1530. 

duUes  of,  1580, 1581. 
shall  give  assessor  certificate  as  to  census, 

8780a. 
COUNTY  COMMISSIONERS,  shaU   perform 

duties  at  election,  when,  1755. 
oath  and  bond  of,  1512. 
election  and  term  of  office  of,  1509. 
member  of  commissioners'  court,  1510. 
vacancy  In  office  of,  4lled  how^,  1518. 
per  dtem,  pay  of,  2402. 
COUNTY  CONVICTS,  provisions  as  to,  8585, 

eteeq. 
in  the  organization  of  counties  may  act  in 

place  of  county  judge,  when,  669. 
how  removed  from  office,  8890. 
to  order  election  when,  1680-1. 
COUNTY  COURT,  see  Index,  pp.  478,  et  seq, 

ifoL  I. 
proceedings  on  appeal  from  justice  In  action 

of  forcible  entry  and  detainer,  2458-2461 

and  notes. 
certiorari  to,  provisions  as  to,  290-298,  see 

Index,  p.  145,  voL  I. 
jurisdiction  In  apprenticeship  matters,  see 

Index,  p.  47,  vol.  I. 
jurisdiction  of  Injunctions,  2878  (5-8). 
lurlsdlctlon  of  as  to  guardians,  2469. 
jadgment  of,  transferred  to  district  court, 

when,  2267a. 
judgments  against  administrators  and  exec- 
utors to  be  certified  to,  1848. 
lurlsdlctlon  of,  In  probate  matters,  1789. 
•COUNTY  AND  DISTRICT  ATTORNEYS, 
provisions  as  to,  240-261,  see  Index,  p.  128, 

vol.  I. 
shall  report  collections  of  money,  951,  952, 

954. 
commissions  of,  2480a. 
COUNTY  JAILS.    SeeJaiU. 
.COUNTY  JUDGE.      See   Judge   of   County 

Court. 
duties,  powers  of,  respecting  schools,  see 

Index,  pp.  290-294,  vol.  II. 
fees  oft  see  Index,  p.  796,  vol.  I.» 


COUNTY  JUDGE  — Continued, 
powers  and  duties  relating  to  administra- 
tion of  estates,  1806,  1809,  1819,  1821. 
relations  to   commissioners'    court,    1510, 

1512,  1518. 
shall  report  collections  of  money,  951-952. 
may  practice  law,  when,  286,  and  note, 
may  Investigate   conduct  of  runaway  ap- 
prentice, 82. 
shall  Inquire  as  to  treatment  of  apprentice, 

86. 
to  certify  as  to  certificate  of  Insanity,  98. 
to  Issue  warrant  to  convey  to  asylum,  117. 
to  order  election  for  incorporating  town, 

508. 
to  order  elections  for  officers,  1680-1. 
to   certify  to  secretary   of   state,    officers 

elected,  1718. 
COUNTY  LANDS,  educational  purposes,  84. 
rent  of,  87086. 

sale  of 'timber.  Invested  how,  87086. 
COUNTY  LINES,  county  boundaries,  686-691e. 
COUNTY  OFFICERS.    See    Contested    JBlee- 

tionSf  and  Various  Titles  of  Officers. 
removal  of,  eta,  see  Index,  pp.  178,  174, 

vol.  II. 
contested  election  for,  tried  where,  1722. 
COUNTY  SEAT,  692  et  seq.,  see  Index,  pp. 

827-329.  vol.  I. 
new  county  shall  not  be  created,  with  line 

nearer  to  established  county  seats  than 

twelve  miles,  655. 
railroad  shall  pass  through,  when,  4228. 
COUNTY     SCHOOL     LANDS.    See    Public 

Lands;  School  Lands. 
COUNTY    SUPERINTENDENT,  of     schools, 

3786. 
COUNTY  SURVEYOR.     See  Surveyor. 
COUNTY  TREASURER,  see  Index,  pp.  827- 

829,  vol.  I. 
duties,  powers,  etc.,  as,  to  schools,  school 

funds,  etc.,  see  Index,  pp.  290-294,  vol.  II. 
shall  report  collections  of  money,  951-952. 
account  shall  be  kept  with,  960. 
shall  register  claims  against  a  ooun^,  961- 

967. 
commissions  allowed,  2403. 
on  what  money,  2404. 
shall  not  exceed  #2,000,  2405. 
shall  keep  office  at  county  seat,  706. 
shall  be  allowed  stationery,  etc.,  2411. 
how  removed  from  office,  8890. 
to  report  claims  registered  monthly,  970. 
to  keep  accounts  and  vouchers,  975. 
order  of  court  approving  report  of,  977. 
COUNTY   WARRANTS.    See  Claime  against 

County. 
issuance  and  attestation  of,  986. 
COURT  HOUSES,  nnder  control  of  sheriffs, 

8676. 
duty  of  commissioners*  court  to  provide,  etc., 

705. 
terms  of  district,  county  and  commissioners' 

court,  to  be  held  at,  704. 
public  sales  of  real  estate  by  executor  or  ad- 
ministrator, shall  be  at,  2078.       • 
sales  of  real  estate  nnder  execution,  to  be  at, 

2308. 
«  court-house  door,"  defined,  2810. 
notice  of  sales  under  execution  to  be  posted 

at  door  of,  2809-12. 
sale  of  personal  property  under  execution  to 

be  at,  when,  2811. 
court  may  levy  tax  to  erect,  repair,  etc.,  1515. 
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Damages. 


"COUBT-HOUSE  DOOR,"  defined,  2810. 
COURT.    See  County  CouH;  JusUce'$  CouH; 

Comimi$9UmeT*9  Court;  Court  of  Appeals; 

Judgments;  Becord;  Supreme  Court;  Term 

of  Court;  District  Court. 
COURT  BELOW,  defined,  1886. 
COURT  OF  RECORD,  how  shown  to  be,  4806 

(2). 
COURT  OF  APPEALS,  see  Index,  pp.  868, 8M, 
vol.  I. 
rnles  of  practice  for,  see  Index,  pp.  XXX.- 
XXXII.,  YoL  I,  Appendix  No.  2. 
COURTS-MARTIAL,  convened  when,  8827. 
finding  of,  carried  into  execution,  how,  8827. 
jurisdiction  of,  as  to  commissioned  offloers, 

8828. 
extent  of  punishment  by,  8829. 
COVENANTS,  not  impaired  by  decree  of  par- 
tition, 8482. 
implied  in  a  conveyance,  as  to  certain  mat- 
ters, 657. 
of  general  warranty  in  a  deed,  662. 
COWS,  exempt  from  forced  sale,  when,  2886. 
CRANE  COUNTY, 
apportionment  of,  see  pp.  40-48,  y.  1. 
bonndaries  of,  see  pp.  262,  268,  v.  1. 
land  district  of,  see  Index,  pp.  859,  860,  y.  2. 
CREDITORS,  assignment  for  benefit  of,  see 
Index,  p.  69,  voL  I. 
in  fraud  and  frandalent conveyances,  see  In- 
dex, p.  810,  vol.  I. 
who  is,  within  the  meaning  of  the  statute, 

4884  (21). 
a  purchaser  for  valuable  consideration,  when, 

4884  (10). 
may  intervene  In  attachment  suit,  when,  164 

W. 
without  notice  not  affected  by  prior  deed,  649. 
intent  to  defraud  ground  for  attachment, 

when,  162. 
trustees  of  corporation,  vesponsible  to,  to 

what  extent,  607. 
liablUty  of  stockholders  to,  608-10. 
may  apply  for  letters  of  administration  on 

decedent's  estate,  1814. 
may  enforce  payment  of  debt,  against  execu- 
tor acting  independently  of  court,  1948. 
may  cause  executor  without  bond  to  give 
bond,  when,  1944. 
CRIME,  venue  of  suit  founded  on,  1198,  §  8. 
synonymous  with  "offense,"  1188,  $  8,  note  1. 
CRIMINAL  DISTRICT  COURT,  see  Index,  p. 

496,  vol.  I. 
CRIMINAL  DISTRICT  JUDOE,  removable  by 
impeachment,  8877. 
on  address,  8878. 
by  supreme  court,  8882  and  8888. 
CROCKETT  COUNTY, 
apportionment  of,  see  pp.  40-48,  v.  1. 
boundaries  of,  see  pp.  252, 258,  v.  1. 
land  district  of,  see  Index,  pp.  869,  860,  v.  2. 
CROSBY  COUNTr, 
apportionment  of,  see  pp.  40-48,  v.  1. 
boundaries  of,  see  pp.  262,  258,  v.  1. 
land  district  of,  see  Index,  pp.  859,  860,  v.  2t 
CROPS,  may  be  levied  on,  when,  2288  (2). 
growing  on  the  rural  homestead  exempt, 
2886  (15). 
CROSS-EXAMINATION.    See  Evidence;  Wit- 
ness, 
of  witness,  conducted  how,  2245  (4). 
relevant  facts,  admissible  on,  2245  (21). 
CROSSWAYS,  estoblishment  of  in  clUes  and 
towns,  879. 


CRUEL   TREATMENT,  ground  for  divorce, 

when,  2861  (8-6). 
CULVERTS,  on    raibroads,   shall    be    con- 
structed, 4171,  and  notes, 
establishment  of,  by  city  council,  876. 
CUMULATIVE  EVIDENCE.    See   Evidence, 
improper  admission  of,  immaterial  error, 

when,  2246  ri8). 
should  be  introduced,  when,  2245  (48). 
CURRENT  WAGES,  are  not  subject  to  garn- 
ishment, 218. 
CUSTOMS  AND  USAGES, 
usage  will  authorize  sales  of  cotton  on  basia 

or  by  sample,  2368  C4). 
evidence  of,  not  admissible  to  excuse  negli- 
gence, 2246  (21). 
cannot  affect  rights  of  parties  under  a  con- 
tract, when,  2246,  (21). 
CUSTODY,  of  money  or  other  articles  depos- 
ited in  coorti  1486. 

D. 

DALLAM  COUNTY, 
apportionment  of,  see  pp.  40-48,  y.  1. 
boundaries  of,  see  pp.  262,  268,  v.  I. 
land  district  of,  see  Index,  pp.  B69, 860,  ▼•  2» 
exempt  from  stoclE  law,  art.  4669. 
DALLAS  COUNTY, 
apportionment  of,  see  pp.  40-48,  y.  1. 
boundaries  of,  see  pp.  252,  258,  v.  1. 
land  district  of,  see  Index  pp.  869,  860,  v.  2. 
exempt  from  stoclc  law,  art.  4669. 
DAMAGES,  recoverable  against  railroad,  see 

Index,  pp.  460-464,  voL  II. 
in  actions  resulting  in  death,  see  Index,  p. 

28,  vol.  IL 
measure  of,  for  loss  and  delay  In  transporting 

goods,  see  Index,  pp.  188,  189,  yol.  I. 
suits  for,  in  justices*  courts,  where  brought,. 

1666  (6). 
for  delay  in  injunction  proceedings,  2894  (1). 
in  trial  of  right  of  property,  4i540  and  notes, 

4841,  4846. 
when  recoverable  in  action  of  trespass  to  try 

title,  4809,  4810. 
for  opening  roads  l>etween  county  seats, 

when  and  how  assessed,  4360a,  §  8. 
fbr  opening  roads,  when  and  liow  assessed, 

4871. 

how  paid,  4872,  4878. 
in  actions  against  carriers,  notice  of  may  be 

required,  278  (18). 
measures  of   may  l>e  stipulated  in  bill 

of  lading,  278  (14). 
stipulatiqii  as  to,  does  not  apply,  when,^ 
278  (16). 
measure  of   in.  action  for  breach  of    war- 
ranty, 558,  and  notes, 
limitation  runs  against  action  for,  when,d202. 
against   officer,  recoverable  for   failure   to 

pay  over  money,  2325,  and  note, 
to  levy  on  or  sell  property,  2326. 
for  failure  to  return  execution,  2827. 
for  wrongful  attachment,  recoverable  when,^ 

168  (1). 
actual,  defined,  168  (2). 
when  goods  are  held  by  officer  under  a  prior 

levy,  158  (2). 
for  malicious  attachment,  recoverable  when, 

158  (3). 
resulting  from    act  of   agent,    recoverable 

when,  158  (4). 
when  gtods  are  held  under  a  prior  writ,  168. 
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DAMAGES  —  Continued, 
measure  of,  in  action  for  injury  to  property, 

9245  (56). 

in  action  for  breach  of  warranty  as  to  a 
chattel,  2245  (67). 

for  injury  to  growing  crop,  2245  (58). 
^Tidence  in  suit  for  wrongful  and  malicious 

attachment,  2245  (59). 

in  snit  against   an  officer  for  seizure  of 
property,  2245  (60). 

in  suit  for  wrongful  sale  of  goods,2245(Bl) . 
to  real  estate,  compensated,  how,  2245  (02) . 
burden  of  proof  in  action  against  carrier, 

2245  (61). 
In  action  for  damages,  2245  (52V 
in  action  against  railroad  fur  killing  stock, 

2245  (58). 
notice  of,  before  suit,  must  be  given,  when, 

2245  (54). 
opinion  of  witness  as  to,  inadmissible,  2445 

(172). 
oannot  be  pleaded  and  set  off  in  action  for 

debt,  649. 

unless  Incident  to  cause  of  action,  650. 
alleged  bow,  1187  (28). 
on  liquidated  demands,  assessed  how,  1284. 
against  an  administrator,  assessed  how,  1284 

0). 
on   unliquidated    demands,  assessed,  how, 

1285. 

where  cause  of   action  is  not  proved  by 
writing,  1285(1). 
on  a  sworn  account,  1285  (2). 
where  credits  appear  on  the  writing,  1285  (8). 
on  breach  of  sherifTs  bond,  1285  (4). 
aeses&ed  by  a  jury,  when,  1286. 
rule  as  to,  should  be  given  in  charge,  1816 

must  be  assessed  by  jury,  1828  (4) . 

too  small  or  too  great,  ground  for  setting 
aside  verdict,  1868  (8). 

too  small,  authorize  grant  of  new  trial,  1448. 

verdict  for,  on  defective  petition,  effect  of, 
1449. 

judgment  for  in  county  coun  In  forcible  en- 
try and  detainer,  2450,  and  notes. 

daims  for  need  not  be  presented  to  admin- 
istrator, 201 5  (5  and  7) . 

minor  apprenticed,  may  recover,  when,  89. 

bond  for,  in  attachment,  156. 

against  attorney  for  failing  to  pay  over 
money,  284. 

on  protested  bill,  recoverable,  when,  275. 

owner  of  bridge  or  ferry  liable  for,  when,  644. 

certain  and  uncertain,  not  to  be  set  off 
against  each  other,  649. 

judgment  against  an  appellant  for,  when, 
1049. 

against  officer  for  failing,  etc.,  to  return  ex- 
ecution for  costs,  1060. 

for  slander,  etc.,  jurisdiction  of  district 
court,  1117. 

venue  of  certain  suits  for,  1198. 

assessments  of,  on  judgment  by  default,  on 
liquidated  demand,  1284. 

on  unliquidated  demand,  1285. 

jury  to  assess,  when,  1286. 

new  trial  granted,  where  too  small  or  too 
large,  1448. 

officers  liable  fot,  when,  1451. 

against  executor,  etc.,  for  failing  to  deliver 
property,  etc.,  2127. 

against  executor,  etc.,for  failing  to  pay  funds 
into  treasury,  when,  2160. 


DAMAGES  —  Continued. 

in  an  action  of  forcible  entry  and  detainer, 
on  appeal,  2469. 

upon  ttie  dissolution  of  an  injunction,  2894. 

in  actions  for  injuries  resulting  in  death, 
2899,  2909. 

right  of  tenant  to,  against  landlord,  when, 
8118-21. 

limitations  of  actions  for,  8202-5. 

agaluFt  pawnbroker  on  his  bond,  8507. 

action  for,  against  officer  for  failing  to  com- 
ply with  registration  law,  4828. 

for  opening,  etc.,  a  new  road,  4878. 

for  opening  a  neighborhood  road,  4890. 

taker-up  of  an  estray,  liable  for,  when,  4586* 
90. 

in  action  of  trespass  to  try  title,  4809. 

rule  of,  when  land  is  condemned  for  rail- 
road, 4198-97. 
DAWSON  COUNTY, 

apportionment  of,  see  pp.  40-48,  v.  1. 

boandaries  of,  see  pp.  252,  258,  v.  1. 

land  district  of,  see  Index,  pp.  869*  860,  v.  2. 
DAYS  OF  GBACE,  on  bill,  notes,  etc,  276 


(0  (2). 
le^l   " 


holiday  not  to  be  computed  in,  2885. 
DEAF  AND  DUMB  ASYLUM, 
provisions  as  to,  121-142a,  see  Index,  pp.  88, 

89,  vol.  I. 
DEAF  SMITH  COUNTY, 
apportionment  of,  see  pp.  40-48,  v.  1. 
boundaries  of,  see  pp.  252, 268,  v.  1. 
land  district  of,  see  Index,  pp.  869,  860,  v.  2. 
exempt  from  stock  law,  art.  4669. 
DEATH,  effect  upon  execution,  see  Index,  pp. 

764-766.  vol.  I. 
action  for  Injuries  resulting  in,  see  Index,  p. 

28,  vol.  II. 
suspends  limitation,  when,  8217,  8218,  and 

notes, 
presumption  as  to,  8221. 
of  guardian,  effect  of,  2609. 
representatives  of  shall  account,  etc,  2618. 
presumed  from  absence,  when,  2245  (116). 
may  be  proved  by  hearsay,  2246  (171). 
of  certain  officers  shall  be  oertifled  by  county 

judge,  when,  1757. 
suit  for   injuries  resulting   in,  by   whom 

brought,  1208. 
Of  Part^  To  SuU. 

suggestion  of,  made   when,   1246,    1248« 
1249,  1260. 

abates  suit,  when,  1246  (1). 

controverted  how,  1248  (2). 

suspends  further  proceedings,  1248  (2). 

Mcire  facias  to  representative,  issued  when. 
1247. 

between  verdict  and  judgment,  effect  of, 
1251. 

after  judgment,  effect  of,  1261  (1). 

effect  of,  on  suit  for  injuries  resulting  in 
death,  1255. 
of  party  to  record  in  supren^  court,  etc., 

does  not  abate  suit,  1044.  • 
where  party  to  suit  dies,  executor,  etc.,^nay 

make  appeal,  etc.,  when,  1409. 
by  casualty  or  suicide  does  not  forfeit  es- 
tate, etc,  1649. 
of  certain  officers  shall  be  certified  by  county 

judge  to  secretary  of  state,  1767. 
of  defendant  operates  as  supensdeas  to  ex- 
ecution, when,  2880. 
of  plaintiff,  does  not  abate  execution,  2881 . 
actions  for  injuries  resulting  in,  2899-2909.. 
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DEATH  —  Conttnned. 
jails  shall  be  so  coDstructed  that  penalty  of, 

may  be  executed  in,  8004-5. 
of  jaror  io  district  court,  pending  a  trial,  8101. 
of  an  estray  to  be  reported  to  county  clerk, 

etc.;  4588. 
on,  of  officer,  successor  to  enforce  execu- 
tion, 2286. 
DEATH  PENALTT,  executed  in  jaU,  8004. 
DEBTS.    8es  Bonds;  PubUc  Debt. 
against  railroads,  see  Index,  pp.  460-461, 

vol.  IL  •     * 

of  cities  and  towns,  see  Index,  pp.  199-202, 

vol.  I. 
of  testator,  primarily  charged  upon  personal 

esUte,  4876  (12). 
new  counties  liable  for,  when,  658. 
attachment  may  issue  for,  though  not  due, 

when,  etc,  155. 
garnishment  may  issue  in  suit  for,  when, 

etc.,  188. 
directors  liable  for,  of  corporation,  when, 

etc.,  594. 
namink  an  executor  in  a  will  does  not  release 

him  from,  1958. 
homestead  not  liable  for,  of  a  decedent's 

estate,  2007. 
other  exempt  property  of  estate  liable  for 

what,  2008. 
property  exempt  from  forced  sale,  for,  2885- 

40. 
such  exemptions  do  not  apply,  when,  2841, 2. 
promise  to  pay,  must  be  in  writing,  when, 

2464. 
after  suit  for  divorce,  not  lawful  for  husband 

to  contract,  when,  2867. 
actions   for,  barred   by   limitation,    when, 

8208-5. 
extent  of  liability  of  stockholder  in  B.  B. 

company  for,  of  the  company,  4148. 
collection  of,  from  railroad   corporations, 

4259-66. 
action  of,  on  judgment  barred  in  ten  years, 

8210.      . 
DECISIONS, 
of  supreme  court,  to  be  rei>orted,  etc.,  1026- 

82. 
of  court  of  appeals,  to  be  reported,  etc., 

1077-82. 
in  supreme  court,  etc.,  shall  be  pronounced 

in  open  court,  etc.,  1047. 
of  justices  of  the  peace,  shall  be  announced 

in  open  court,  when,  1612. 
all,  etc.,  of  county  court  in  probate  matters, 

shall  be  in  open  court,  etc.,  1801. 
DECBEE.     See  Judgment, 
of  supreme  court,  etc,  shall  be  pronounced 

in  open  court,  1047. 
in  case  of  rever&al  of,  by  supreme  court,  etc., 

1048. 
in  case  of  aflArmance  of,  by  supreme  court, 

etc.,  1049. 
district  and  county  courts  shall  enforce  their 

decrees,  etc,  1889. 
final,  of  probate  court  may  be  revised,  when, 

1786. 
'     all,  etc.,  of  probate  court,  shall  be  in  open 

court,  etc.,  1801. 
of  portion  in  estate  of  decedent,  2107. 
in  estate  of  decedent,  vests  title,  when,  2118. 
in  partition  of  real  estate,  3469. 
vests  title  in  such  case,  3488. 
in  partition  of  personal  property,  3487. 
may  be  abbreviated  for  record,  4840. 


DEEDS.     See  Acknowledgment;  Conveyances; 

Married  Women, 
tax  deed,  see  Index,  pp.  624-626,  vol.  n. 
effect  upon  limitations  of  actions  for  land, 

8193  (7-19). 
effect  of  recitals  in,  in  action  of  trespass  to 

try  title,  4795  (8). 
evidence  relating  to,  see  Index,  pp.  738-746^ 

vol.  I. 
for  asylum  property,  how  executed,  120a,  {  S 
on  file  in  general  land  office,  3808. 

certified  copies,  8808. 

admissible  in  evidence,  8808  (1). 
record  of,  4880-1,  and  notes, 
quitclaim  defined,  4384  (6). 
record  of,  4384  (6). 
to  the  state,  where  kept,  2721. 
to  counties,  valid,  680. 
by  county,  how  made,  681,  and  notes, 
fees  allowed  for  taking  acknowledgments, 

etc.,  2414. 
if  assessor  and  collector  of  city,  to  pur- 
chaser, at  tax  sale,  447. 
commissioner  of,  542-7. 
form  of,  552-3. 
county  clerk  may  take  acknowledgments  of 

and  proof  of,  1148. 
county  clerk  custodian  of ,  1151. 
originals  may  be  recorded  again,  when,  4992. 
acknowledgment  and  proof  for  record,  4305- 

28. 
to  be  recorded,  where,  4338. 
to  be  valid  as  to  creditors,  etc,  from,  when» 

4834. 
DEEDS,  CK)MMIS8I0NEB  OF.    See  Commie- 

eioner  of  Deeds, 
DEED  OF  TRUST,  may  been  forced  after  debt 

is  barred,  8205(2). 
may  be  enforced  by  judicial  proceedings, 

81906  (22). 
by  sale,  after  debt  is  barred,  81906  (22). 
how  recorded,  4804,  and  note, 
void,  when,  65r. 
DEEP  WATER  CORPORATIONS,  see  Index, 

pp.  234,  235,  vol.  I. 
DEFALCATION  OF  PUBLIC  OFFICER,  venue 

of  suit  in  case  of,  1198,  §  7. 
DEFAMATION. 

costs  in  suits  for,  not  recovered,  when,  1429. 
DEFAULT,  judgment  by,  in  case  of  escheat, 

1775. 
judgments  by,  see  Index,  pp.  478  et  teg., 

vol.  I. 

Judgment  by,  in  justices*  courts,  1578. 
ustice  may  set  aside  judgment  by,  when, 

1621. 
judgment  by,  in  forcible  entry  and  detainer 
case,  when,  2460. 
DEFENDANT,  in  writ  of  sequestration,  rights, 
etc.,  see  Index,  p.  528,  vol.  II. 
action  of  trespass  to  try  title,  who  shall  be, 
4790,  and  note,  4791. 
pleaof,4792(2,r). 
disclaimer  by,  effect  of,  4792  (1). 
term  defined,  2277. 

on  death  of,  judgment  enforced,  how, 
2275,  2276,  and  note, 
in  attachment,  may  replevy  property  seized, 

170. 
may  require  attorney  for  plaintiff  to  show 

authority,  etc.,  237. 
in  execution,  meaning  of,  2277. 
dutvof,  when  served  with  writ  of  injunction, 
2887. 
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DEFENDANT— CJonttnued. 
Id  error,  meanioff  of,  1885. 
to  pay  costs  of  clerk  court  of  appeals,  when, 

1085. 
presiding  in  different  connttes,  venne,  1198. 
ontol  connty,  to  tiave  copy  of  petltiofii  1216. 
citation  to  non-resident,  1280-5. 
appearance  of,  in  open  court  same  effect  as 

service,  1241. 
aaswer  of,  constitutes  appearance,  wlien, 

1842. 
deatli  of,  does  not  abate  snit,  when,  1248. 
wlien  same  not  senred,  1256. 
plaintiff  may  discontinue  as  to,  when,  1259. 
pleading  of,  1262-9. 
may  require  security  for  costs,  1486. 
on  death  of,  no  execution  for  money  to 

issne,  2275. 
may  issue  for  property,  on  death  of,  2276. 
failure  of,  to  designate  property  to  be  levied 

on,  2288. 
not  to  designate  certain  property,  2289. 
may  give  delivery  bond,  2800. 
may  sell  the  property,  2801. 
deiUh  of,  operates  as  9uper$edea»  of  execu- 
tion, when,  2880. 
may  change  homestead  after  designation, 

2865. 
DEFENDANT  IN  ERROR,  defined,  1885. 
DEFENSES,  to  bill  of  exchange,  265,  267,  372. 

not  necessary  to  deny  special,  1197. 
DEFINITIONS,  ''and"  not  synonymous  with 

"or,"  158  (1). 
"indebtedness,"  152  (7). 
"removal  of  proper^ from  state,"  152  (14). 
"  secretes,"  as  to  person,  152  (15). 

as  to  property,  152  (16). 
"wrongful,"  158  (1). 
"maUdons,"  158(8). 
of  certain  words  used  in  statutes,  8140,  and 

notes, 
of  terms  used  In  taxation  laws,  4672. 
"appellant"  and  "appellee,"  1884. 
"plaintiff  in  error"  and  "defendants    in 

error,"  1885. 
"appellate    court"  and  "court    below," 

1886. 
"  plaintiff  "  and  "  defendant "  in  execution, 

2277. 
"  court  house  door,"  2810. 
"homestead,"  2886. 
"sufficient  fence,"  2481. 
"forcible  entry,"  2441. 
"minors,"  2471. 

"  persons  of  unsound  mind,"  2472. 
"habitual  drunkard,"  2478. 
"habitual  drunkenness,"  8895-6. 
"incompetency,"  8892. 
"  official  misconduct,"  8898. 
"  term  of  court "  in  probate  matters,  1820, 

2480. 
"community  property,"  2852. 
"  interest,"  2972. 
"legal  interest,"  2978. 
"  conventional  interest,"  2974. 
"property,"  8140. 
"  person,"  8140. 

"  written  "  and  "  in  writing,"  8140. 
"oath,"  8140. 

"swear  "  and  "  sworn,"  8140. 
"  signature  "  and  "  subscribe,"  8140. 
"justice,"  8140. 
"  preceding,"  8140. 
"succeeding,"  8140. 
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DEFINITIONS  —  Continued. 
**  mouth,"  8140. 
"  year,"  3140. 
"  effects,"  8140. 
"peaceable  possession,"  8197. 
"adverse  possession,"  8198. 
"  pawnbroker,"  8494. 
"  county  convict,*'  8586. 
"colored  race,"  8710. 
docket  and  minutes   in  probate  matters. 

1820. 
residence  with  reference  to  suffrage,  1690. 
money  or  moneys,  credits,  tract  or  lot,  piece 

or  parcel,  oath,  swear,  town  or  district, 

value,  person,  as  used  in  taxation,  4672. 
DELIVERY,  essential  to  pass  title  by  deed, 

548  (8). 
deed  takes  effect  from,  548  (9\ 
must  be  established  by  sufficient  evidence, 

548  rio). 
not  affected  by  subsequent  return  of  deed, 

548(11). 
DELIVERY  BOND,  defendant  may  give,  2800. 
may  sell  the  property,  2801.  * 
officer,  to  return,  how,  when  forfeited,  2802. 
DELTA  COUNTY, 
apportionment  of,  see  pp.  40-48,  v.  1. 
bounditries  of,  see  pp.  252,  25^  v.  1.* 
land  district  of,  see  Index,  pp.  859,  860,  v.  2. 
exempt  from  stock  law,  art.  4659. 
DEMAND.    See  Negotiable  InstrumenU. 
in  action  of  forcible  entry  and   detainer, 

2442,  and  notes. 
DEMISE,  in  action  of  trespass  to  try  title,  how 

alleged,  4785  (9). 
DEMURRER,  practice,  etc.,  as  to,  see  Index, 


pp.  478  et  seq.f  vol.  I. 
effec 


feet  of  judgment  on,  in   evidence,  2245 

(148). 
DENIAL,  of  special  defenses  not  necessary, 

1197. 
DE  NOVO,  appeal  and  certiorari  cases  tried, 

1294. 
DENTISTS,  occupation,  tax  on,  4665. 
DENTON  COUNTY, 
apportionment  of,  see  pp.  40-48,  v.  1. 
boundaries  of,  see  pp.  3^52,  258,  v.  I. 
land  district  of,  see  Index,  pp.  859,  860, 

V.  2. 
exempt  from  stock  law,  art.  4659. 
DEPOSITIONS,  as  evidence,  mode  of  taking, 

etc.,  see  Index,  pp.  788-746,  vol.  I. 
In  administration  of  estates,  may  be  taken 

and  read,  how,  1816,  1825. 
may  be  taken   by  commissioner  of  deeds, 

546. 
may  be  taken  by  notary,  8874. 

taken  by  clerk,  1106. 
in  case  of  contested  election  for  members  of 

legislature,  1747. 
who  may  take,  in  such  case,  1748. 
mode  of  returning  the  same^  1749. 
jury  shall  not  take  with  them  in  their  retire- 
ment, 1808. 
jury  may  re-read,  when,  1810. 
county  clerk  may  take,  1149. 
DEPOSIT  OF  MONEY  IN  COURT, 
how  made,  1458. 
money  cannot  be  replevied,  1458  (1). 

not  subject  to  garnishment,  1458  (2). 
must  be  (fellvered  to  successor,  1459. 
sureties  of  clerk,  liability  of,  1460. 
DEPOTS,  railroad,  erection  and  maintenance 

of,  4286*4288,  and  notes. 
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DEPOT  GROUNDS,  of  railroads,  shall  be  des- 

iffnated,  when,  4224,   4225. 
DEPUTIES,  may  be  appointed  by  sheriff,  4520. 
also  by  constable,  when,  4581.    * 
of    coanty    clerk    may  take    acknowledg- 
ment of  deeds,  etc.,  4805,  and  notes  10, 
12, 14. 
of  the  supreme  court,  1028. 
of  the  court  of  appeals,  1075. 
of  the  district  court,  1108. 
of  the  county  court,  1145-6. 
shall  not  appear  or  plead  as  an  attorney,  886. 
DEPUTY  ASSESSOR.    Set  Ammmot  of  Taxe$. 
DEPUTY  MARSHAL,  of  incorporated  city  or 

town,  868. 
DEPUTY  SHERIFF,  not  neoessaiy  to  pro^e 
ofllcial  character  of,  2245  (88). 
shall  not  appear  and  plead  as  an  attOTuey, 
286. 
DEPUTY  SURVEYOR.    See  Swrveyan. 
DESCENT,  where  Intestate  leaves  no  husband 
or  wife,  1645. 
where  intestate   leaves    husband  or  wife, 

1646. 
no  distinction  on  account  of  source  of  prop- 
erty, except,  etc.,  1647. 
rule  as  to  whole  and  half  blood,  1648. 
as  to  persons  not  in  being,  1650. 
as  to  community  estate,  1658-1654. 
no  corruption  of  blood,  forfeiture  of  estate, 

etc.,  1649. 
advancements  shall  be  brought  into  hotch- 
potch, 1651. 
per  capita  and  per  »tirpe$f  1658. 
ju8  accrescendi  abolished,  1655. 
rights  of  illegitimate  children,  etc,  1656. 
bastards  inherit  from  mother,  etc,  1657. 
alienage  no  bar  to  inheritance,  when,  1658. 
DESCRIPTION,  in  deed  of  conveyance,  548, 


C5)  (6)  (7). 

SIC 


DESIGNATION,  of  homestead  by  party,  2848- 
2845. 
under  execution,  2846-2866. 
DETAINER.    See  Forcible  Entry  and  Detainer, 
DEVASTAVIT, 
suit  to  establish,  may  be  brought  in  district 
court,  1960  (1  and  2). 
DEVISE.    See  WUU. 
of  property  for  benefit  of  public   schools, 
how  made,  8711. 
DEVISEE.     See  WUU. 
may  obtain  order  for  delivery  of.  bequest, 

when,  1957. 
mu8t  contribute  towards  payment  of  debts, 
when,  4876  (28) . 
DEWITT  COUNTY, 
apportionment  of,  see  pp.  40-48,  v.  1. 
bouudaries  of,  see  pp.  252,  258,  v.  1. 
land  district  of,* see  Index,  pp.  859,  860,  v.  2. 
exempt  from  stock  law,  art.  4659. 
DICKENS  COUNTY, 
apportionment  of,  see  pp.  40-48,  v.  1. 
boundaries  of,  see  pp.  252,  258,  v.  1. 
land  district  of,  see  Index,  pp.  859, 860,  v.  2. 
DIGEST,  of  laws,  how  distributed,  2729  and 

2780. 
DILIGENCE,  must  be  used  to  fix  liabiUty  of 
parties  to  bills  and  notes,  262-278. 
to  hold  assignor  as  surety,  266  (5). 
waiver  of,  how  shown,  268,  and  note, 
most  be  used  to  procure   evidence,  2209 

dates  from  placing  of  subposna  in  hands  of 
officer,  2209  (8). 


DILIGENCE  —  Continued. 
subpcBua  for  witness  out  of  the  county,  not, 

2209  (4). 
to  fix  liaoillty  of  drawer,  indorser,  etc.,  of 

paper,  by  suit,  etc.,  262-64. 
to  fix  liability  of  drawer,  etc,  by  protest, 

273. 
waiver  of,  cannot  be  shown  by  parol  evi- 
dence, 268. 
of  carrier,  as  to  delivery  of  goods,  etc.,  282. 
to  be  shown  on  application  for  continuance, 

1277-8. 
by  executor,  etc,  to  collect  estate  of  dece- 
dent, 1988. 
by  guardian,  to  collect  claims,  etc,  2546. 
to  secure  lien  of  mechanic,  etc,  on  building, 
etc.,  8177. 
.DIMMITT  COUNTY, 

apportionment  of,  see  pp.  40-48,  v.  1. 
boundaries  of,  see  pp.  858,  258,  v.  I. 
land  district  of,  see  Index,  pp.  359,  860,  v.  2. 
DIRECTORS.  -  See  CorporcOUme;  BaHroads. 
of   corporations,  see  Index,,  pp.  284,  885, 

vol.  I. 
of  railroads,  see  Index,  pp.  460-464,  vol.  H. 
of  Insurance  companies,  see  Index,  pp.  48, 

49,  vol.  II. 
liable  for  debta  of  corporation,  when  and 
how  far,  594. 
DIRECTIONS,    as   to    administration  cd  es- 
tate, etc.,  in  a  wUl,  4858  (1) ;  4874. 
DISABILITIES,  cannot  be  tacked,  8225. 
DISAGREEMENT,  of  jury,  ground   of  dis- 
charge, 1811. 
DISCHARGE  of  convicta,  when,  8568-8607. 
clothing,  etc.,  to  be  furnished,  8568. 
of  debtor,  granted  when,  65c. 
of  assignee,  proceedings  for.  65^. 
of  patienta  f^om  lunatic  asylum,  99. 
of  jury,  when,  1811-18. 
of  executor  or  administrator,  when,  2144. 
proceedings  to  discharge  a  ward  from  guard- 
ianship, 2668. 
DISCLAIMER,  in  action  of  trespass  to  tiy 

title,  4791  (1-8). 
DISCONTINUANCE  OF  ROAD,  granted  how, 

48906. 
DISCONTINUANCE  OP  SUIT,  see  Index,  pp. 

478,  eteeq,,  vol.  I. 
DISCOUNT,  to  bill  or  note,  allowed  wiien, 

265-267. 
DISCRIMINATION  BY  RAILROAD. 
prohibited,  4252. 

defined  as  applied  to  connecting  lines,  4251. 
as  applied  tofreight  charges,  42586,  §  7. 
penalty  for,  42586  §  10. 
DISEASE,  opinion  of  witness  as  to  admissi- 
ble, when,  2245  (172). 
DISMISSAL,  appeal  or  vmrit  of  error  shall  not 

be  dismissed  for  want  of  form,  1048. 
DISMISSAL  OF  CERTIORARI, 
motion  for,  made  when,  811. 
judgment,  rendered  how,  813,  and  notes. 
DISORDERLY    ASSEMBLY,  in    cities    and 

towns,  may  be  suppressed,  897. 
DISORDERLY  HOUSES,  in  cities  and  towns, 

may  be  suppressed,  412. 
DISORGANIZED    COUNTY,      attached     to 
nearest  organized  county,  671. 
re-organized,  bow,  672-678-674-675. 
DISQUALIFICATION, 
of  district  judge,  1090-1092. 

tried,  how,  1090  (7). 
of  coanty  judge,  1188,  and  note  (1),  1189. 
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DISQUALIFICATION  —  Continued. 

of  judges  of  supreme  court  and  court  of  ap- 
peals, 1040. 

of  a  justice  of  the  peace,  1588. 

of  persons  to  act  as  executor  or  admlnistra* 
tor,  1867. 

color  or  interest  does  not  disqualify  a  wit- 
ness, 2246. 

husband  or  wife  not  ^squalified  as  a  witness, 
except,  etc,  2247. 

religious  opinion,  etc.,  does  not  disqualify  a 
witness,  2249. 

who  are  disqualified  from  voting,  1687. 

who  are  disqualified  jurors,  8010-12. 
DISSOLUTION. 

of  private  corporations,  604-10. 

of  marriage,  2860-72. 

of  an  injunction,  2891-4. 

of  a  limited  partnership,  8458-64. 
DISTRESS  WARRANT, 

on  issuance  of  citation,  Issued  how,  1215  (5). 

see  Index,  p.  84,  toI.  II. 
DISTRIBUTEE.     See  Partition. 

may  be  sued  for  debts  of  esute,  when,  1971 . 
DISTRIBUTION,  made    per  capita    or    per 
stirpee,  when,  1652. 

of  community  property,  how  made,  1658. 

of  estates  of  decedent  see  Index,  pp.  655- 
668,  vol.  L 
DISTRICT.    See  Land  IH$Met;  Apportiorment. 

senatorial,  11. 

representative,  18. 

congressional,  16. 

judicial,  17. 

land,  8818-88. 

judges  may  exchange,  1124. 
DISTRICT  ATTORNEYS,  shaU  report  collec- 
tions  of  money,  954. 

stiall   report   collections    of   money,    etc , 
951-952. 

salary  of,  how  paid,  4475. 

commissions  of,  2480a. 

proceedings  to  remove  from  office,   com- 
menced where,  8413. 

includes  criminal  district  attorney,  8414. 

election  for,  contested  where,  1719. 
DISTRICT  AND  COUNTY  ATTORNEYS. 

provisions  as  to,  240-261,  see  Index,  p.  128, 
vol.  I. 
DISTRICT  CLERK.    See  Clerk, 

acts  a^  recorder,  when,  4294  (4)  (5). 
DISTRICT  COURT,  rules  of  practice  of,  see 
Index,  pp.  XV.-XVIIL,  vol.  I,  Appendix, 
No.  I. 

probate  jurisdiction  of,  1790. 
under  constitution  of  1869,  1789  (I). 
wh^Q  county  judge   is  disqualified,  1790 

authority  of,  in  reference  to  assignment, 

65o(l). 
to  Enforce  distribution  of  assets,  65p  (1). 
jurisdiction  of  as  to  ffuardians,  2470. 
DISTRICT  COURT  CRIMINAL,  see  Index,  p. 

496,  vol.  I. 
DISTRICT  JUDGE,  contested   elecUon   for, 

tried  where,  1720. 
DISTRICT  SCHOOL,  see  Index,  pp.  290-294, 

vol.  II. 
DISTRICT  SURVEYOR.     See  Surveyare, 
DISTURBANCES,  in  cities  and  towns,  may  be 

suppressed,  401. 
DITCHES     See  Irrigation. 
when  and  how  cut,  4420a. 
commissioners'  court  may  discontinue,  2987. 


DIVIDENDS,  of  corporations,  shall   be    de- 
clared, when,  587. 
insurance,  bow  declared,  2969. 
penalty  for  making  unlawful,  2970. 
DIVISION,  military,  see  Index,'pp.  156,  157, 

vol.  II. 
DIVISION  LINES.     See  Surveyors. 
contract  relatlns:  to,  not  within  statute  of 
frauds,  2464  (80).  # 

DIVORCE,  see  Index,  pp.  889,  890,  vol.  I. 
jurisdiction  of  suits  for,  1117  (2). 
venue  of  suit  for,  1198,  §  14. 
justice  has  no  jurisdiction  in  suit  for,  1544. 
change  of  name  in  suit  for  889. 
sequestration  may  issue  in  suit  for,  where, 
^  4489.  m 
d6cKET,  how  kept,  2882.  - 
certified  copies  of  entries  on,  evidence,  2382 

p). 
indexed,  how,  3888. 

penalty  for  failure  to  keep  an  index,  2884. 
action  of  trial  of  right  of  property  entered 

on,  4882. 
of  justice,  how  kept  in  civil  cases,  1550. 

call  of,  when  made,  1597. 
of  county  court,  how  kept,  1107-8,  1155. 
of  district  court,  how  kept,  1183. 
suit  shall  be  entered  on,  1182. 
call  of,  made  when,  1281. 
cause  called  for  trial,  when,  1287. 

cannot  be  called  out  of  order,  1287  (1). 

must  be  disposed  of,  1288. 

announcement  for  trial,  effect  of,  1288 

0). 
day  designated  for  trial  of  cases  on,  1289. 

law  questions  determined  before,  1289. 

call  of  non-iury  cases,  when,  1290. 
proceedings  in  lunacy   to  be   on   probate 

docket,  etc.,  109. 
garnishment  case  to  be  docketed,  when  and 

how,  186. 
certiorari  to  a  justice's  court,  docketed  how, 

810. 
duty  of  county  treasurer  to  examine,  999. 
clerk  of    the  supreme  court  aliall  docket 

causes,  etc.,  1021. 
motion  docket,  and  wliat  it  shall  contain, 

1452. 
justice's  civil  docket,  and  what  it  shall  con- 
tain, 1550. 
pleadings  in  justice's  court  shall  be  noted 

on  docket,  1578. 
justice's  docket  shall  be  called  regularly, 

1582. 
demand  for  jury,  etc.,  in  justice's  court  to 

be  noted  on,  1587. 
jury  cases  in  justice's  court  to  be  entered 

In  their  order  on,  1597. 
justice  shall   note  verdict  on  his  docket, 

1611. 
shall  record    judgment  at   length   in    his 

docket,  1618. 
shall  enter  judgment  by  confession  in  his 

docket,  1618. 
acknowledgment   for  stay  of  execution,  on 

his  docket,  1687. 
county  judge's   probate  docket,  and  what 

shall  be  entered  on,  1794. 
claim  docket,  and  what  sliall  be  entered  in, 

1796. 
county  judge  shall  probate  and  claim,   at 

each  ter^^  etc.,  1819. 
execution  docket,  and  what  it  shall  contain, 

2882 
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DOCKET — Continiied . 

jary  docket,  and  what  shall  be  entered  in, 
8070. 

appearance  to  be  noted  on  jadge's  docket, 
1241. 

discontinuances  may  be  entered  on,  in  vaca- 
tion, 1268. 

▼erdict  to  be  noted  on  docket,  1824. 

remitter  shall  be  noted  on,  1851. 

notice  of  appeal  shall  be  entered  on,  1887. 

appealed  case  to  remain  on,  1417. 

call  of,  for  demands  for  jary  trial,  8064. 

on  call  of  appearance,  jury  trial  to  be  noted, 
3065. 
DOCKETING,  eertioraH,  810. 
DOCKS,  may  borrow  money,  644e,4  S* 

may  acquire  real  estate,  644<i. 

may  construct  piers,  etc.,  644<2,  §  2. 

may  charge  tolls  and  wharfage,  6444,  $  8. 

may  borrow  money,  644d,  §  4. 
DOGS,  may  be  restrained  from   ranning  at 

lar^e  in  cities  and  towns,  401. 
DOMESTIC  VESSEL.    See  Lten$, 

lien  on«  when,  8180. 

not  to  afiect  seamen's  wages,  8181. 

SOMICILB,  of  a  railroad  corporation,  4120. 
ONATIONS,  HOMESTEAD,  see  Index,  pp. 
858-862,  vol.  II. 
DONLEY  COUNTY, 
apportionment  of,  see  pp.  40-48,  t.  1. 
boundaries  of,  see  pp.  252,  258,  v.  1. 
land  district  of,  see  Index,  pp.  859,  860, 

V.2. 
exempt  from  stock  law,  art.  4659. 
DRAFTSMAN  may  be  appointed  by  commis- 
sioner of  general  land  office,  2791. 
DRAWBACKS,  prohibited,  2871. 
DRAWER,  of  bill  of  exchange,  see  Index,  pp. 
129,  180,  Tol.  I. 
may  be  sued,  when,  1208. 
DRIED  APPLES,  twenty-eight  pounds  in  legal 

bushel,  4848a,  §  1. 
DRIED   PEACHES,  twenty-eight  pounds  in 

legal  bushel,  4848a,  f  1. 
DRINKS,     sale     of,    when    adulterated,    an 

offense,  4098A. 
DRINKING- HOUSES. 

cities  may  close  on  Sunday,  891. 
DRUGGIST. 

exempt  froin  jury  iervice,. 8014. 
DRUGS,  regulations  to  prevent  adulteration 

of,  etc.,  4098A,  §§  1-9. 
DRUMMERS,  occupation  tax  on,  4665. 
DRUNKARD,    appointment  of  guardian  for, 
made  where,  2485. 
term  of  office  of  guardian,  2518. 
receiver   may  be  appointed  for  estate    of, 

when,  2514. 
who  is  a  habitual,  2478. 
who  is  entitled  to  guardianship  of,  2502-8. 
guardianship  of,  2658-70. 
DRUNKENNESS,  habitual,  defined,  8895  and 
8896. 
not  habitual,  defined,  8897. 
officers  removable  on  charge  of,  8896-8899. 
state   and  district  officers  removable  for, 

8378. 
county  officers  removable  for,  8890. 
DUVAL  COUNTY,  boundaries  of,  768. 
apportionment  of ,  see  pp.  40-48,  v.  1. 
boundaries  of,  see  pp.  252,  258,  v.  1. 
land  district  of,  see  Index,  pp.   859,  860, 
V.2. 


E. 

EAJSTLAND  COUNTY,  boundaries  of,  769. 
apportionment  of,  judicial,  etc.,  seepp.  40- 

48,  vol.  I. 
exempt  from  stock  law,  4659. 
land  district  of,  see  Index,  pp.  859,  860, 

vol.  II. 
EDUCATION.     See  Public  BdMcaUan. 

constitutional  provisions  for,  8708,  {  I. 
EDUCATION,  BOARD  OF.    See  Board  ofEd^^ 

eaUon, 
EDUCATIONAL  CORPORATIONS,  see  Isdex^ 

pp.  284,  285,  vol.  I. 
ECTOR  COUNTY,  boundaries  of,  769a. 
apportionment,  judicial,  etc.,  see  pp.  40-48, 

vol.  I.         

EDWARDS  COUNTY,  boundaries  of,  770. 
apportionment,  judicial,  etc.,  see  pp.  40*48,. 

vol.  I. 
EFFECTS,  includes  all  personal  property  and 

all  interest  therein,  8140  (12). 
judgment  for  rendered  when,  in  gamishmeni 

proceedings  206. 
proceedings  on  failure  to  deliver  207 
writ  of  garnishment  for,  188. 
includes  what,  8189. 
EJECTMENT,  flctiUona  proceeding  m,  abol- 

ished,  4784. 
supersedSd  by  action  of  trespass  to  try  title, 

4784  (1). 
ELECTIONS.    See  EleGton  of  PreMent  osuf 

Vice-Presideni. 
see  Index,  pp.  556, 557,  vol.  I. 
for  local  option,  see  Index,  p.  184,  vol.  II. 
in  cities  and  towns,  see  Index,  pp.  199-202,. 

vol.  I. 
of  directors  of  railroads,  see  Index,  pp.  460- 

464,  vol.  II. 
of  public  weigher,  4M2. 
of  district  school  trustees,  8788e. 
of  county  superintendent,  8786.  ' 
for  attaching  part  of  the  county  to  another,. 

how  held,  659-664. 
of  district  judge,  1086. 

special  judge,  1094-1099. 

county  judge,  1188. 

special  judge,  1140  and  note  (1). 

record  of,  1141. 
for  district  attorney  may  be  provided  b*  law,. 

245. 

in  what  districts  held,  241. 
of  county  attorney,  held  w(hen,  245. 
of  justices  of  supreme  court,  1002. 
of  judges  of  appeals,  1062. 
in  case  of  a  tie,  another  election  sball  be 

held,  1754. 
county  commissioners  shall  act,  when,  1755. 
voters  privileged  from  arrest,  except,  etc.^ 

1756. 
county  judge  shall  certify  death  of  certain 

officers  to  secretary  of  state,  etc,  1757. 
governor  shall  commission  all  officers,  ex* 

cept,  etc.,  1758. 
fee  for  commission,  1758,  (1). 
provisions  of  this  title  apply  to  all  elections, 

1759. 
election  to  detach  part  of  one  county,  etc.,. 

659-66. 
election  for  officers  of  a  new  county,  667-9. 
election  to  organize  disorganized  county,  675 
election  to  locate  a  county  seat,  698. 
election  to  remove  a  county  seat,  697-9. 
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BLECTIONS  —  Continued, 
companies  of  yolonteer  guards  to  elect  cer- 
tain otflcers,  8296. 
ELECTION  PRECINCTS,  established  in  nn- 

organized  counties,  65Sd, 
ELECTORS    OF    PRESIDENT  AND    VICE- 
PRESIDENT, 
time  of  selecting  and  qualifications,  1760. 
mode,  place,  etc.,  of  election,  1761. 
returns  of  elections  by  precinct  officers,  1762. 

by  counties,  1768. 
secretary  of  state  sliall  count  returns,  when, 

1764. 
shall  convene,  when  and  where,  etc.,  1765. 
absent  and  disqualified,  how  places  of,  sup- 
plied, 1766. 
governor  shall  causelist  of,  to  be  made,  etc., 
J  767. 

i«8ue  proclamation,  etc.,  1768.  • 

compensation  of,  1769. 
In  town  elections,  510. 
ELLIS  COONTT,  boundaries  of,  771. 
apportionment,  judicial,  etc.,  see  pp.  40-48, 

Tol.  I. 
excepted  from  operation  -of  certain  stock 

laws,  4659. 

EL  PASO  COUNTY,  boundaries  of,  772. 
apportionment,  judicial,  etc.,  see  pp.  40-48, 
vol.  I. 
EMINENT  DOMAIN,  by  railroads,  exercise  of 
right  of,  see  Index,  pp.  460-464,  vol.  II. 
rlffht  of,  for  purpose  of  irrigation,  how  exer- 
cise^ 2986. 
cession  of  lands  to  United  States,  see  Index, 

p.  149,  vol  I. 
jurisdiction  of  county  court  as  to,  1173a  and 
note  (1). 
XMPLOTBE. 
and  under  ofllcers  of  penitentiary,  8549-8552. 
in  departments  of  state  government  shall 
labor  nine  hours,  2828a. 
EMPLOYEE  OF  RAILROAD, 
entitled  to  notice  of  reduction  of  wages, 

4259a. 
form  and  manner  of  notice,  4259a,  $  2. 

penalty  for  evasion,  4259a,  §  8. 
may   demand  prompt  payment  of  wages, 
42595. 
XMPRESARIO,  documents,  etc.,  belonging  to, 

archives  of  general  land  office,  57. 
«  operations  of  suspended,  57  (1). 
required  to  deliver  documents  to  commis- 
sioner of  general  land  office,  57  (8). 
ENACTINO    CLAUSE,  of  aU   laws  shall  be, 

what,  8128; 

ENCINAL  COUNTY,  boundaries  of,  778. 
apportionment,  judicial,  etc.,  see  pp.  40-48, 
VOL  I. 
«<  ENCUMBRANCES,"  defined,  558. 
ENDORSEMENT,    of  bills,  notes,  etc.,  see 

Index,  pp.  129,  180,  vol.  I. 
ENGINEER,  state  engineer  of  railroads,  42585, 

§f  1-6. 
ENGLISH  WORDS,  meaning  of,  need  not  be 

proven,  2245  (92). 
ENROLLMENT.     See  MaUia. 
ENTRIES  AND  LOCATIONS,  of  public  lands, 

see  Index,  pp.  858-862,  vol.  II. 
ENTRY.    See  **  Forcible  Entry  and  Detainer;** 

*'  Enirie9  and  LocoHonsy 
EQUALIZATION,  BOARD  OF,  of  taxes,  see 
Index,  pp.  624-626,  vol.  II. 
commissioner's  court  to  sit  as,  1528. 
EQUIPMENTS.    See  Arms. 


EQUITABLE  DEFBNSES,in  action  of  trespass 
-  to  try  title,  must  be  specifically  pleaded,. 
4798,  (3,  4,  6,9). 
EQUITABLE  INTEREST,  maybe  sold  on  exe- 

cution,  when,  2288  (18-15). 
EQUITABLE  TITLE,  purchaser  of,  protected 
when,  4884  (8). 
how  affected  by  registration  law,  4884  (9) . 
EQUITY,  court  of,  will  aid  in  sahjecting  prop- 
erty to  execution,  2288  (4),  2296  (6). 
jurisdiction  of   district  court  in  cases  of,. 

1117. 
jurisdiction  of  county  court  in  cases   of, 

1169. 
rules  of  equity  of  practice  to  govern  receiv- 
ers, etc.,  1470. 
general  principles  of,  applicable  in  injunc- 
tions, 2898. 
partition,  by  the  rules  of,  not  affected   by 
statute,  etc.,  8490. 
EQUITY  PC  WER8,of  district  court,  in  general,. 
1122,  and  note  (4). 
of  county  court,  1169. 
in  relation  to  receiverships,  1470<. 
ERATH  COUNTY,  boundaries  of,  774. 
apportionment,  judicial,  etc.,  see  pp.  40-48^ 
vol.  I.  * 

exempt  from  hide  inspection,  4659. 
ERRORS,  on  appeal,  assignment  of,  how  made^ 
1087,  and  note, 
erroneous  inventories,   etc,  may  be  cor- 
rected, how,  1928-5. 
in  final  decree  of  probate  court  closing  an 

estate,  corrected,  when,  etc.,  1786. 
no  answer  to,  required,  1088. 
confession  of  judgment  releases,  1849. 
cured  by  remitter  or  correction,  1857. 
citation  in  writ  of,  1898-9. 
ERROR,  WRIT  OF.     See  Writs. 
practice  as  to,  see  Index,  pp.  478  et  seq.^ 
vol.  I. 
ESCAPE,  of  lunatic  from  asylum,  104-5. 
ESSOINS,  repealed,  1447. 
ESCHEAT,  when  estates  shall  escheat,  1770^ 

(1)  (2). 

petition  for  filed  by  district  or  county  attor- 
ney, 1771  (1)  (2). 

citation  as  in  other  cases,  1772. 
for  publication,  1778. 

claimant  may  appear  and  plead,  1774. 

judgment  by  default,  1775. 

trial  on  issues  of  fact,  1776. 

when  judgment  rendered  for  state,  1777. 

costo  against  the  state,  how  paid,  1778. 

judgment  for  state,  vesta  title  in,  1779. 

writ  of  seisure,  1780. 

appeal  or  writ  of  error,  1781. 

comptroller  to  keep  accounta  of,  1782. 

heirs  afterward  appearing,  may  bring  suit,, 
etc.,  178& 

order  of  court  in  favor  of  claimant,  1784. 

disposition  of  proceeds  of  escheat  property^ 
1785. 

revision  of  decree  of  probate  court,  1786. 

when  governor  may  cause  proceedings  to  be 
instituted,  1787. 

suite  to  be  in  the  name  of  state,  1788. 

iurisdiction  of  district  court  over,  1117. 

justices  have  no  jurisdiction  over,  1544. 
ESTABLISHMENT  OF  PUBLIC  ROADS. 

see  Index,  pp.  517,  518,  voL  II. 
ESTATE,  less  than  fee  simple  will  support- 
action  of  trespass  to  try  title.  4785,  (1,  2). 
or  for  term  of  years,  4785  (3). 
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ESTATE  —  Continoed. 
the  greater  inclndes  the  lesA,  550. 
deemed  fee-simple,  when,  551. 
In  common  law,  distinctions  as  to,  abol- 

ished>  1655. 
deemed  a  fee-simple,  when,  4876  (18) . 
limited  by  will,  will  be  enlarged,  when,  4876 

(14,  16). 
conveyance  of  greater,  passes  less,  550. 
is  a  fee  simple,  when,  551. 
in  fa  tore  by  deed,  556. 
XSTATE8  OF  DECEDENTS,  proTisions  as  to, 

see  index,  pp.  655-668,  vol.  I. 
ESTOPPEL,  raled  of  evidence  as  to,  see  In- 
dex, pp.  738-746,  vol.  I. 
mnst  be  specially  pleaded,  1262  (25). 
E8TRAY  ACCOUNT,  how  kept,  958-959. 
£STKATS,  provisions  relating  to,  see  Index, 

pp.  560,  561,  vol.  U. 
county  clerk  to  keep  estray  acconnt,  etc., 

958,  959. 
JSVIDENCE,  provisions  of    code  as  to  and 

rules  of,  see  Index,  pp.  788-746,  vol  I. 
rules  of,  in  probate  proceedings,  1816,  1825. 
In  suit  for  divorce,  2863,  and  notes. 
.  charge  should  conform  to,  1817(4). 
charge  must  not  be  on  weight  of,  1317  (5). 
verdict  against,  set  aside,  when,  1828  (11) 

to  (18). 
exception  roust  be  taken  to  admission  or  re- 
jection of,  1858(2). 
improper  admission  or  exclusion  of,  ground 

for  new  trial,  when,  1368  (3). 
insufficiency  of,  to  support  verdict,  ground 

for  new  trial,  when,  1368  (4). 
preponderance  of,  against  verdict,  ground 

for  new  trial,  when,  1868  and  1868  (5). 
discovered  since  the  trial,  ground  for  new 

trial,  when,  1368  (10). 
waiver   of   diligence   to  sue.  assignor,  in- 
dorsee, etc.,  can  not  be  proved  by  parol, 

268. 
published  ordinances  of  city  admissible  in, 

487. 
Tecords  of  a  corporation  are,  601. 
statement  of  the,  must  be  filed  In  suits  by 

publication,  1895. 
<ourt  may  employ  a  'stenographer  to  take 

down  the,  etc.,  1295. 
report  of  an  auditor  admitted  in,  1478. 
rules  of,  governing  criminal  district  court, 

1508. 
rules  of,  governing  justice's  court,  1584. 
rules  of,  governing  contested  election  cases, 

1729. 
record  books,  or  certified  copies  thereof,  of 

probate  court  are,  1799. 
rules  of,  in  probate  matters,  1816, 1825. 
in  probating  a  will,  1847-56. 
certified  copy  of  testimony  probating  will 

may  be  read  in,  1855. 
letters   testamentary,  etc.,   or   certificates 

thereof,  are,  1907. 
inventories,    appraisements,    etc.,    are,    to 

what  extent,  1928. 
copy  of  notice  of  executor,  etc.,  of  issuance 

of  letters  is,  2011-12. 
memorandum  of  executor,  etc.,  on    claim 

against  an  estate  may  be  given  in,  2028. 
decree  of  probate  court  conflrming  sale  of 

personal  property  of  an  estate,  is  prima 

/act>,  etc.,  2091a. 
•conveyance  of  real  estate,  by  executor,  etc., 

is  prima  fade,  etc.,  20U2. 


EVIDENCE  —  Continued. 

conveyance  by  executor,  etc.,  in  case  of 
specific  performance  decreed  bj  probate 
court,  is  prima  fade,  etc,  2098. 

notice,  etc.,  in  proceeding  to  have  home- 
stead designated,  is  prima  faeU^  etc.,  2851. 

inventories,  etc.,  of  ward's  estate,  when  and 
to  what  extent,  2589. 

memorandum  of  guardian  of  rejected  claim, 
is,  2630. 

papers,  records,  etc.,  of  commissioner  of 
insurance  are,  2939. 

certificate  of  adjutant-general  to  organiza- 
tion of  volunteer  guards,  8101. 

certified  copies  of  bonds  filed  in  adjntant- 
ffeneral's  office,  are,  8854. 

published  affidavit  of  notice  of  partnership, 
is,  8451. 

certificate  of  adjutant-general  of  incorpora- 
tion of  company  of  yolunteer  guards,  is, 
8801. 

Judgment  establishing,  lost,  etc,  record,  is, 
4290. 

brand  is  not  evidence  unless  recorded,  etc., 
4561.1 

report  of  surveyor  in  trespass  to  try  title, 
is,  4800. 

of  common  source  of  title,  in  trespass  to  try 
tiUe,  4802. 

copy  of  writ  in  trial  of  right  of  property,  is, 
when,  4842. 

records  of  corporation  are,  601* 

on  application  for  appointment  of  receiver, 
1462. 

copies  of  certain  titles,  are,  4857. 

transcript  of  records  from  old  county,  4858. 
EXAMINATIONS  of  teachers  in  free  schools, 
8741. 

of  assignor,  when  and  how  allowed,  654. 

of  applicant  for  license  to  practice  law, 
221-2. 

of  applicant  for  certificate  to  practice  med- 
icine, 3632. 

no  fee  allowed  clerks,  etc.,  for  examination 
of  papers,  etc,  2418. 

county  treasurer,  shall  examine  accounts, 
dockets,  etc.,  999. 

comptroller  shall  examine  state  treasurer's 
office,  quarterly,  2751. 

commissioner  of  insurance  sliall  maice,  when, 
2912. 

powers  of  such  coromlnMoner  to  make,  2938. 

of  county  finances,  978-84. 
EXAMINATION  OF  PAPERS,  in  the  genersl 
land  office,  permitted  when,  3804. 

clerk  to  be  detailed  for,  8806. 

clerk  to  examine  and  return  papers,  8807. 
EXAMINATION  OF  RECORDS  in  land  office, 
fees  for,  2376. 

in  comptroller's  office,  fees  for,  2877. 
EXAMINED  COPY,  of  public  document,  evi- 
dence, when,  2252  (7). 
EXAMINERS,  BOARD  OF.    8e4  Board  of  £s- 

amin^M, 
{EXCEPTIONS.    See  BiU  of  ExcepUone. 

none  need  be  taken  to  charge  of  court  to 
jury,  1818. 
EXCESS,  of  land  in  a  survey,  how  partitioned, 
34G8. 

remitter  of,  in  verdict,  1851. 

remitter,  in  judgment,  1352. 

made,  in  vacation,  1358. 
EXCHANGE,  BILLS  OF.    See  BUU  of  fs- 
change. 
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execution.    See  Index,  pp.  764-766,  vol.  I. 
from  ]us>tice*8  courts,  see  Index,  pp.  627- 

629,  vol.  I. 
in  injunction  proceedings,  see  Index,  p.  26, 

vol.  II. 
of  appellate  coarts,  returnable,  when,  1069. 

penalty  for  failing  and  refusing  to  re- 
turn, 1060. 
record  of,  how  kept,  1107,  1110, 1111,  1168. 
levied  on  property  of  principal,  when,  3668. 
in  probate  matters  issued,  how,  1808. 
shall  not  issue  against  county,  679. 
for  debts  of   wlf^  before  marriage,  levied 

how,  2867  (2). 
against  a  railway  company,  how  levied,  etc., 

4262. 
From  Supreme  Court  and  Court  ofAppeale, 
how  tested,  etc.,  1066. 
judgment  enforced  by,  etc.,  1067. 
for  costs,  1068. 
not  to  issue  on  judgment  against  executor 

or  administrator,  1848. 
to  issue  against  executor,  when,  1844. 
how  suspended  on  bill  of  review,  1876. 
on  bond  to  stay,  1687. 
appeal,  etc.,  on  cost  bond  or  aifidavit  does 

not  suspend,  1408. 
eupersedeas  bond,  will  suspend,  1406. 
for  costs,  may  issue  when,  2424. 
bill  of  costs  shall  accompany,  2426. 
shall  issue  on  demand  of  person  entitled  to 

costs,  2426. 
may  issue  against  each  party  for  costs  in- 
curred by  him,  2427. 
shall  not  issue  against  executors,  etc.,  2428. 
shall  not  issue  until  after  judgment,  2429. 
may  issue  against  a  guanuan,  when,  2660. 
may  be  levied  on  separate  property  of  mar- 
ried woman,  when,  2866. 
how  levied  in  case  of  principal  and  surety, 

8668. 
not  to  be  issued  on  Judgment  establishing 

claim  against  estate  of  a  decedent,  2029. 
issued  in  probate  matters,  requisites  ot,  1808. 
against  a  railroad  corporation,  4262. 
shall  issue  in  sequestration  case,  when,  4604. 
on  judgment  in  trial  of  right  of  property,  to 

issue,  when,  4844. 
district  clerk  to  keep  record  of,  1107. 
motion   for  not  returning  barred   In  five 

years,  8211. 
levied  first  on  property  of  principal,  8668. 
one  surety  may  have  against  another,  8666. 
EXECUTION  DOCKET,  not  better  evidence 

tbanthe  execution,  2246  (88). 
EXECUTORS  AND  ADMINISTBATORS. 
of  estate  of  decedent,  see  Index,  pp.  666- 

668.  vol.  I. 
de  bonis  ncn,  see  Index,  pp.  666-668,  vol.  I. 
temporary,  see  Index,  pp.  666-668,  vol.  I. 
suits  by  and  against,  see  Index,  Qp.  478  et 

#«g.,  vol.  I. 
Eoverned  by  common  law,  when,  8129. 
suits  against  in  justice's    courts,   where 

brought,  1666  (2). 

not  required,  to  give  security  for  costs 
1666. 
bond  on  appeal  from  justice,  1689  (2). 
may  agree  to  arbitrate,  when,  66. 
actions  resulting  in  death  brought  by,  2906, 

and  note 

shall  be  made  parties,  when,  2908. 
shall  commence,  etc.,  actions  for  injuries 

resulting  in  death,  when,  unless,  etc.,  2906. 


EXECUTORS  AND    ADM'RS —Continued, 
suits  upon  bond  of,  barred,  when,  8206. 
despositlon  of,  when  a  party,  2289  (1). 
appointment  of,  how  shown.  2264. 
judgment  against  binds  heirs,  when,  2246^ 

(168). 
suit  on  bond  must  be  brought,  when,  8206. 
'  suit  against,  on  a  rejected  claim,  brought 

when,  8206  (8). 
attachment  against,  issued  when,  162  (17). 
on  death  or  removal  of,  execution  issued 

how,  2278. 

promise  of,  mustbeinwritin&:,when,  2464. 
EXEMPTIONS,  see  Index,  pp.  776,  777,  vol.  I. 
construction  of  exemption  laws,  2886  (1). 
exempt  property  cannot  be  levied  on  under 

execution,  2288  (3). 
from  taxation  in  cities  and  towns,  486. 
in   administration  of  estates  of  decedents, 

see  Index,  pp.  666-668,  vol.  I. 
of  property  from  taxation,  4678,  and  notes, 
counties  exempt  from  laws  as  to    inspec- 
tion of  sheep,  4876a,  $  16. 
of  persons  from  jury  service,  8114-8116. 
exemptions  of  property  from  forced  sale,. 

burthen  of  proof  rests  where,  of  showing^ 
2246(64). 
exemption  of  counties  from  stock  law,  4669, 
lands  ceded  to  United  States  exempt  from 

taxation,  836. 
city  council  may  exempt  property  in  dij 

from  taxation,  486. 
cemetery  lots  exempt  from  taxation,  600. 
who  are  exempt  from  jury  service,  8014. 
who  are  exempt  from  military  service,  8241. 
who  are  exempt  from  road  service,  4406. 
of  volunteer  guards,  from  certain  duties^ 

etc.,  8840-8. 
setting  kpart  of,  to  widow  and  children^ 

1998-2009. 
EXHIBITS  in  administration,  see  Index,  pp. 

666-668,  vol.  I. 
attached  to  depositions  not  read,  nay  be 

considered  by  jury,  2287  (1). 
creditor  may  require  of  communis  admin* 

Istrator,  when,  etc.,  2176. 
state  treasurer  shall  annually  make  to  the 

governor,  2771. 
FFICIO. 
derk  of  county  court  is  ex  officio  derit  of 

commissioners'  court,  1160. 
justices  of  the  peace  are  ex  officio  notaries 

public,  1686. 
clerks  of  supreme  court,  ex  officio  librarians 

of  the  court,  1024. 
commissioner  of    insurance,  etc.,  ex  officio 

state  librarian,  2820. 
governor,  ex  officio  commander-in*chief  of 

militia,  8246. 
chaplain  is  ex  officio  librarian  of  peniten- 

iiary,  3646. 
governor,  ex  officio  president  of   board  of 

directors  of  Agricultural  and  Mechanical 

College,  8687. 
governor,  ex  officio  president  of  state  board 

of  education,  8713. 
EXPENSES.     See  Coete, 
of  administration,  classification  of,  3089. 

when  payments  made,  2089. 
of  running  and  marking  boundary  line  of 
t      county,  1691. 
claims  against  an  estate  for  funeral,  etc., 

when  to  be  presented,  2016. 
of  the  partition  of  a  decedent's  estate,  2133. 
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EXPENSES  —  CoDtinned. 
executors  and  administrators   shall  be  al- 
lowed reasonable,  2192. 
officer   keeping   personal   property,   nnder 

execution,  shall  be  allowed  reasonable, 

3299. 
sheriff  allowed  reasonable,  for  taking  care 

of  property,  when,  239(i. 
constable  allowed  reasonable,  when,  2400. 
of  confinement  of  an  insane  person,  paid 

how,  2666. 
guardian  shall  be  allowed  all  necessary  and 

reasonable,  2700. 
lessee  of  penitentiary  shall  pay,  what,  3583. 
SXPEBTS,  evidence  of,  8246,  rule  86  (172;. 

printing  board  may  employ,  8998. 
EXPRESS   COMPANIES,    entiUed   to   equal 

facilities  and  rates  of  railroads,  4255a.  . 

law  enforced  by  maiutoitis,  4256a,  {  2. 
occupation  tax  on,  4666. 
a  common  carrier,  277  (3). 

F. 

J'ACTOR,  see  Index,  p.  779,  toI.  I. 

occupation  tax  on,  4665. 
VACTS.    See  Statement  of  Facte, 
issue  on,  only,  submitted  to  jury,  1817  (2). 
undue  prominence  to,  should  not  be  given 

by  charge,  1817  (6). 
•cbanze  should  not  assume,  1817  ^7). 

unless  not  controverted,  1817  (8). 

or  evidence  of,  all  on  one  side,  1817  (9). 
relevant  to  issue,  admissible  in  evidence, 

rule  8, 2245  (12). 
within   common  knowledge,   need  not  be 

proven,  2245  (91). 
supreme  court  may  ascertain  matters  of, 

how,  1018. 
court  of  appeals  may  ascertain  matters  of, 

how,  1070. 
TALL8  COUNTY,  boundaries  of,  776. 
apportionment,  judicial,  etc.,  see  pp.  40-48, 
•  vol.  I. 

exempt  from  stock  law,  4659. 
PALSE  IMPRISONMENT,  burden  of  proof  in 

action  for,  2245  (66). 
FAMILY,  properly  exempt  to,  2886  (6). 
defined,  2886  (7). 
death,  etc.,  of  constituent  where  husband  or 

wife  survives,  effect  of,  2886  (7). 
where  no  'constituent  survives  exemption 

ceases,  2886  (8) . 
of  a  ward,  order  of  court  for  support   of, 

when,  2661. 
homestead  donation  to  head  of,  8987. 
TANNIN  COUNTY,  boundaries  of,  776. 
apportionment,  Judicial,  etc.^  see  pp.  40-48, 

vol.  I. 
excepted  from  operation  of  certain  stock 

laws,  4669. 
FARM,  may  be  carried  on  or  rented  by  gnar- 

dlao.  2662. 
FATHER,  Inherits  from  his  chUd,  when,  1646. 
entitled  to  guardianship  of  his  child,  when, 

2494. 
entitled,  though  himself  a  minor,  2604. 
liable  to  maintain  his   child,  of   unsound 

mind,  etc.,  2666. 
FAYETTE  COUNTY,  boundaries  of,  777. 
apportionment,  judicial,  etc.,  see  pp.  40-48, 

vol.  I. 
excepted  from  operation  of  certain  stock 

laws  and  hide  inspection,  4659. 


FEES,  see  Index,  p.  796,  vol.  I. 

of  attorney,  see  Index,  p.  118,  vol.  I. 

of  attorneys  for  procuring  pension,  8618. 

of  guardian,  see  Index,  pp.  850--868,  vol.  L 

for  corporation  charter,  amendment,  etc., 
674  (1). 
under  chap.  14,  644e. 

of  public  weigher,  4087. 

of  inspector  of  sheep,  4876a,  {§  4,  10. 

of  wreck-masters,  4884. 

shall  not  be  charged  by  officer  for  adminis- 
tering oath  under  militia  law,  3845. 

district  or  county  attorney  not  to  take, 
from  private  person,  269. 

district  clerk  to  report  fees,  1109. 

district  clerk  to  pay  over  fees,  I109o. 

county  clerk  to  pay  over  fees,  1156-7. 

of  only  two  witnesses  to  any  one  fact,  al- 
lowed, 1428. 

deposit  of  jury,  in  justice's  court,  1687. 

for  commissions  to  officers,  1758,  (1). 

clerks  of  the  criminal  district  court  shall  re- 
ceive the  same  allowed  clerks  of  district 
and  county  court,  1498. 

for  apprehending  an  escaped  lunatic,  106. 

of  mayor  of  incorporated  town,  etc.,  638. 

of  marshal  of  incorporated  town,  etc.,  684. 

applicant  of  transfer  of  an  administration, 
shall  pay,  2185. 

no  officer  shall  charge  for  administering 
oaths,  etc.,  nnder  the  militia  law,  3846. 

of  board  of  medical  examiners,  8636. 

shall  not  be  taxed,  etc,  in  pension  cases, 
8618. 

of  clerk  of  court  of  appeals  adjudged 
against  defendant,  when,  1086. 

when  allowed  for  collectinfl;  costs,  1420e. 

secretary  of  state  to  collect  fees  for  com- 
missions to  officers,  etc.,  1768,  (1). 

of  clerk  for  recording  papers  in  estray  pro- 
ceedings, 4677. 
FEE  BILL,  shall  be  produced  before  fees  are 

collectible,  2421. 
FEE  BOOK,  in  administration  of  estates,  1797- 
1799. 

shall  be  kept  by  all  officers  entitled  to 
charge  fees,  2419. 

shall  be  kept  by  justice,  1561. 

justice  of  the  peace  shall  keep  a,  etc.,  1661. 

county  clerk  shall  keep  a  probate,  etc.,  1797. 

certain  state  officers  shall  keep  fee  books, 
etc.,  2899. 
FEES  IN  SUITS,  taxed  how,  2416. 
FEE  SIMPLE.    See  Conveffancee. 

not  to  be  charged  for  copiee  of  papers, 
when,  2417. 

not  charged  for  the  examination  of  papers 
or  records,  2418. 
FELONY,  as  ground  of  divorce,  2861  (10), 
(11). 

conviction  of,  works  a  removal  from  oflke, 
8888. 

persons  convicted  of,  shall  not  be  licensed 
as  attorney  at  law,  226. 

persons  convicted  of,  not  entitled  to  vote, 
1687. 

conviction  of,  cause  for  divorce,  when, 
2861. 

conviction  of,  or  indictment  for,  disqualifies 
as  a  juror,  3010. 
FEMALE,  of  full  age,  when,  24n,  8282  (2). 

deemed  of  full  age  on  marriage,  2858. 

upon  marriage  of  female  minor,  guardianship 
2612. 
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FEMALE  —  CoDtinned . 
gaardianshlp  to  be  settled  upon  marriage  of 

female  minor,  2882. 
cannot  marry  without  consent  of  parent, 

etc.,  until  eighteen  years,  etc.,  2844. 
when  under  fourteen  years  of  age  shall  not 

marry,  2889. 
when  a  convict  in  penitentiary,  infant  child, 

if  any,  to  be  admitted  with  her,  8566. 
when  a  county  convict,  how  to  be  treated, 
8594. 
JTEMB  COVERT.    See  Married  Women. 
shall  have  two  years  after  removal  of  dis- 
ability  to  bring  certiorari  to  county  court, 
290. 
may  redeem  property  sold  for  taxes  by  city, 
etc.,  when,  450. 
TBMB  SOLE. 

marriage  of,  will  not  abate  suit,  1262,  1258. 
JOSNCES,  << sufficient  fence"  defined,  2481. 
complaint  as  to,  examination,  2482. 
impounding  stock  for  passing  over,  when, 

2488. 
insufficient,  no  liability  for  damage,  2484. 

cannot  injure  stock,  2485,  and  notes, 
gateway  in  every  three  miles,  2486a. 
partition  fence,  24866. 
in  conn  ties  where  stock  law  enforced,  defined, 

4609,  4609a. 
around  irrigation  farms,  regulated  how,  2988. 
lawful  fence,  under  the  stock  laws,  4609. 
FENCE  LAWS,    respecting  irrigation,  estab- 
lished, how,  2988. 
FERRIES,  provisions  respecting,  see  Index, 

pp.  517,  618,  vol.  II. 
FERRY  BOAT,  is  exempt  from  forced  sale,  to 

what  extent,  2888. 
FERRYMAN,  exemption  of  property  in  favor 
of,  2888. 
a  common  carrier,  277  (8) . 
is  exempt  from  jury  service,  8014. 
is  exempt  from  militia  duty,  8241. 
occupation  tax  of,  46C6. 
FIELD  NOTES,  fees  for,  2876. 

of  surveys,  see  Index,  pp.  868-862,  vol.  II. 

FILED,  civU  suit  instituted  by  filing  petition, 

1181. 

clerk  or  justice  not  entitled  to  fee  for  filing 

certain  papers,  2480. 

FILE  DOCKET,  clerks  of  district  and  county 

conrt  shaU  keep  a,  etc.,  1188. 
FILING,  what  constitutes,  1446. 
presumed,  when,  1445  (1). 
nunc  pro  (tine,  when,  1445  (2). 
FINAL  JUDGMENT,  requisites  of,  2267  (1). 
FINAL  SETTLEMENT,  in  administration  of 
estates,  see  Index,  pp.  666-668,  vol.  I. 
of  guardianship,    see  Index,  pp.  860-868, 
vol.  I. 
FINANCES.     Bee  Public  Debt. 
of  counties,  see  Index,  pp.  827-829,  vol.  I. 
of  cities  and  towns,  870,  420. 
city  council  shall  control,  etc,  of  city,  870, 

420. 

FINANCIAL  AGENT,  of  penitentiary,  8614. 
FINES,  for  violation  of  city  oriUnances,  418. 
same,  to  be  paid  in  city  treasury,  490. 
collection  of,  to  be  reported,  1109, 1166. 
to  be  paid  over  to  treasurer,  1110,  1157. 
for  violation  of  city  ordinances,  etc.,  to  be 
paid   into   city   treasury,  aldermen  of  a 
town,  etc.,  may  prescribe,  628. 
collection  of  by  city,  etc.,  how  enforced, 
682. 


FINES  —Continued, 
district  clerk  to  pay  over  to  county  treas- 
ury, 1109. 
district  clerk  shall  report  all  collected,  etc., 

1109. 
clerks  and  justices  of  the  peace  shall  report, 

etc.,  961-8. 
how  appropriated,  967. 
court  may  enforce  its  judgments  by,  1889, 
1616. 
FINES  AND  FORFEITURES,  fee  for  each  re- 
mission, 2874a. 
FIRE-ARMS,  regulation  Of  use  of,  by  cities 

and  towns,  468. 
FIRE  DEPARTMENT,  of  cities  and  towns,  see 

Index,  pp.  199,  202,  vol.  I. 
MRE  ENGINES,  exempt  when,  2889 
FIRE  CRACKERS,  firing  of,  may  be  prohibited 

in  cities  and  towns,  402. 
FIRE  INSURANCE.    Seelnewramce, 
see    Index,  pp.  48,  49,  vol.  II. 
occupation,  tax  on,  4666. 
policy  on  real  estate  is  a  liquidated  demand, 
2971. 
FIREMEN,  exempt  from  jury  service,  when, 
etc.,  8014-16. 
exempt  from  military  duty,  8241. 
FIRE- WORKS,  use  of  in  cities  and  towns  may 

be  regulated,  457. 
FIRM  NAME,  of  partnership,  8464. 
FISCAL  MANAGEMENT,  of  asylums,  86-00. 
FISCAL  YEAR,  terminaUon  of,  2486. 
closing  accounts,  compiling  reports,  2487. 
secretary  of  state  to  nave  printed  reports, 
2488. 

legislature  to  be  furnished  copies,  2489. 
FISHER  AND  MILLER'S  COLONY,  open  to 

location,  when,  8978. 
FISHER  COUNTY,  boundaries  of,  778. 
apportionment,  judicial,  etc.,  see  pp.  40-48, 

vol.  I. 
land  district  of,  see  Index,  pp.  869,  860,  vol. 

FLAXSEED,  fifty-six  pounds  in  legal  bushel, 

4848a,  §1. 
FLOYD  COUNTY,  boundaries  of,  779. 
apportionment,  judicial,  etc.,  see  pp.  40-48, 

vol.  I. 
district  of,  see  Index,  pp.  869,  860,  vol.  II. 
FOLEY  COUNTY,  boundaries  of,  779a. 
apportionment,  judicial,  etc.,  see  pp.  40-48, 
vol.  I. 
FOOD,  regulations  to  prevent  adulteration  of, 

etc.,  4098A,  |  1>9. 
FORAGE,  exempt  from  forced  sale,  when,  2886. 
FORCED  HEIRS,  law  as  to,  repealed,  1645 
(8). 
who  were,  nnder  the  laws  of  Mexico,  1646 

(8). 
under  the  lawi  of  Texas,  1646  (8). 
FORCED  SALE.    See  Exemption. 
property  exempt  from,  2885-42. 
FORCIBLE    ENTRY  AND    DETAINER,  see 
Index,  p.  804,  vol.  I. 
action  for,  when  brought,  8212. 
jurisdiction  of  justice  in  suit  for,  1689  (6). 
FORECLOSURE, 
judgment  of,  in  attachment  case,  180. 
venue  of  suits  to  foreclose  mortgages,  or 

other  liens,  1198. 
judgments  of,  in  district  ot  county  court, 

1340. 
jnstice*s    jurisdiction    to   foreclose   mort- 
gages,  etc.,  on  personal  property,  1689. 

799 


Digitized  by 


GoogI( 


Foreign  Cobfobations. 


F. 


Freeholder.. 


FOREIGN  CORPORATIONS.     See   Corpora- 
tiofu;  InsuranceM. 

venue  of  suit  against,  1198,  §  28. 

serylce  of  citation  on,  1228  (1). 

attachment  may  issoe  against  property  of, 
162. 
FOREIGN  INSURANCE  COMPANIES. 

gnbject  to  laws  of  state,  2949  (1). 

required  to  file  charter,  2949  (2). 
FOREIGN  JUDGMENT.     JSee  Judgment, 

effect  of,  in  evidence,  2246  (47). 

action  on,  barred,  when,  8208. 
FOREIGN  JURISDICTION,  etc.,  66a  (8). 
FOREIGN     WORDS,  meaning  of   must   l>e 

proven,  2246  (92). 
FOREMAN  OF  JURY. 

one  shall  be  appointed  by  the  court,  1802. 

jury  may  communicate,  etc.»   with   court, 
through,  1807-8. 

verdict  shall  be  signed,  1824. 
FORFEITED  BOND  IN  CRIMINAL  CASES, 

judgment  may  be  entered  on,  1168. 
FORFEITURE  of  school  lands  for  non-pay- 
ment of  purchase  money,  waived,  4079. 

of  stock  in  private  corporation,  when  and 
how,  692. 

jurisdiction  of  district  court  over,  1117. 

venue  of  suits  to  forfeit  charters,   etc., 
1198. 

justices  of  the  peace  have  no  jurisdiction 
over,  1644. 

justices  of  the  peace  may  forfeit  ball-bonda, 
etc.,  1640. 

county  court  may  forfeit  bail-bonds,  1168. 

conviction  shall  not  work  forfeiture  of  es- 
tate, etc.,  1649. 

duty  of    attorney-general    to  enforce,   of 
charters,  etc.,  2806. 

of  homestead  donation,  8948. 

of  railroad  lands   most  l>e    judicially   de- 
clared, when,  8970. 

of  charter  of  railroad  corporation,  when, 
4278-80. 
FORFEITURE    OF  ESTATE,  not  caused  by 

conviction  of  crime,  1646. 
FORGERY. 

suit  to  cancel  will  for,  Imrred  in  four  years, 
8214. 
FORM,  of  bond  for  attachment,  168. 

of  writ  of  attachment,  162. 

of  writ  of  garnishment,  188. 

of  commission  to  take  answers  of  garnishee, 
196. 

of  vnrit  to  garnishee  to  answer  before  com- 
missioner, 199. 

of  conveyance  of  real  estate,  662. 

no  reversal,  etc.,  of  case  in  supreme  court, 
etc.,  for  want  of,  1046. 

no  special,  of  verdict  required,  1884. 

of  oath  to  judges  and  clerks  of   election, 
1674. 

of  oath  to  presiding   officer   of   election, 
1676. 

of  election  notices,  etc.,  to  be  furnished  by 
secretary  of  state,  1688. 

of  oaths  of  executors  and  administrators, 
1885-7. 

of  bond  of  executor  or  administrator,  1890. 

comptroller  shall  pre^tcribe,  etc.,  for  collec- 
tion of  revenue,  2762. 

attorney-general  shall  prepare  for  contracts, 
etc.,  when,  2801. 

of  certificate  of   organization  of  volunteer 
guards,  3300. 


FORM  —  Continued, 
of    certificate   tliat  member   of  Tolunteer 

guard  is  guilty  of  an  offense,  3320. 
of  citation  upon  such  certificate,  8323. 
of  writ  to  suppress  riot,  tumult,  etc,  by 

military,  8332. 
of  oath  of  jury  commissioners  In  district 

court,  3028. 
of  oaths  to  clerks,  concerning  jury  lists, 

3036-42. 
of  oath  to  sheriff  before  summoning  jurors 

not  elected,  etc.,  3066. 
of  oath  of  jurors  in  a  civil  case,  8099. 
of  appeal  bond  in  forcible  entry  and  detain- 
er, 2466. 
of  oath  to  sheriff,  etc.,  snnmioning  jniy  in 

justice's  court,  1690. 
of  oath  of  jurors  in  jasUce's  court,  1607. 
of  certificate  of  acknowledgment  of  deed, 

etc.,  4812. 
of  certificate  of  acknowledgment  of  married 

woman,  4313. 
of  certificate  of  proof  of  deed,  etc.,  by  wit- 
ness, 4316. 
of  oath  for  jury  of  freeholders  to  lay  out 

public  road,  4868. 
of  oath  of  taxpayer,  to   Ust  of   property 

rendered,  4702. 
of  oath  of  assessor  to  tax  rolls,  4721. 
of  bond  for  trial  of  the  right  of  property, 

4827. 
FORMER  LAWS,  barred  claims   under,  not 

revived,  3226. 
FORT  BEND  COUNTY,  boandaries  of,  780. 
apportionment,  judicial,  etc.,  see  pp.  40-43, 

vol.  I. 
FORTUNE-TELLER,  occupation  tax  on,  4666. 
FRANKLIN  COUNTY,  boundaries  of,  781 
apportionment,  judicial,  etc,  see  pp.  40-43, 

vol.  I. 
excepted  from  the  operation  of  certain  stock 

laws,  4669. 
FRAUD,  evidence  of,  see  Index,  pp.  738-746, 

▼ol.  I. 
in  transfer  of  property,  by  assignor,  a  felony, 

66(. 
property  transferred  by,  may  be  recovered, 

66i. 
will  not  avoid  assignment,  6^. 
may  be  shown,  how,  6^. 
ground  for  setting  aside  a  will,  486'^  (6). 
venue  of  suit,  in  case  of,  1198,  §  7. 
•   judgment  set  aside  for,  when,  1201. 
must  be  specially  pleaded,  1262  (26).    , 
vrill  suspend  limitation,  when,  8221. 
travelers  practicing  fraud  on  road,  company 

may  be  sued,  621. 
venue  of  suit  for  fraud,  1198. 
FRAUD,  STATUTE  OF,  see   Index,  p.  810, 

vol.  I. 
FRAUDULENT    CONCEALMENT,  must    be 

ftet  up  by  replication,  1262  (26). 
FRAUDULENT    CJONVEYANCB,  see   Index, 

p.  810,  vol.  I. 
what  is,  166  (1). 
FRAUDULENT  TRANSFER  OF  PROPERTY, 

ETC.,  execution  issued   on   account  of, 

when,  2271. 
FREEHOLD,  estate  of,  in  lands,  how  con- 
veyed, 648. 
may  be  made  to  commence  in  fiUwrOf  666. 
FREEHOLDER, 
a  juror  must  be  a,  or  a  householder,  etc., 

3010. 
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FREEHOLDER  —  Continaed. 
jurv  commiBsioner  mast  be  a,  of  the  coanty, 

8017. 
larv  of  freeholders  to  lay  oat  new   road, 

4867. 
ten  freeholders  may  apply  for  a  neighborhood 

road,  48fU). 
may  petition  for  election  nnder  stock  laws, 
etc.,  to  determine  whether  certain  stock 
shall  run  at  large,  4692. 
FREB  SCHOOLS.    See  JPubUe  BchooU^  Index, 

pp.  290-294,  vol.  II. 
FREE  SCHOOL  LANDS.    See  VuiMc  School 

Lands,  

FREESTONE  COIJNTT,  bonndarles   of,  782. 
apportionment,  judicial,  etc,  see  pp.  40-48, 

vol.  L 
excepted  from  operation  of  certain   stock 
lawfi,  and  hide  inspection,  4669. 
FREIGHT,  see  Index,  pp.  188,  189,  vol.  I. 
carried  by  railroads,  sea  Index,  pp.  460-464, 

vol.  IL 

FRIO  COUNTY,  boundaries  of,  788. 
apportionment,  judicial,  etc.,  see  pp.  40-48 
vol.  I. 
FRONTIER  BATTALION,  see  Index,  pp.  166, 

167,  vol.  II. 
FRONTIER  COMPANIES,  see  Index,  pp.  166, 

167,  vol.  II. 
FUNERAL  EXPENSES, 
claims  for  must  be  presented,  when,  2016. 
how  classiiled,  2087. 

order  of  payment  of,  made  when,  2089. 

FUNDS,  of  counties,  classification  of,  967. 
classes  of,  may  be  created,  968. 
transfer  of,  may  be  made,  969. 
of  cities  and  towns,  see  Index,  pp.  199-202, 
vol.  I. 
FUEL,  for  the  executive  and  other  depart- 
ments, how  supplied,  2824-2884. 
FURNITURE,  exempt  without  reference  to 
value,  2886  (9). 
hotels  and  restaurant  not  exempt,  2886  (10). 
not  exempt  unless  in  actual  nse,  2886  (10). 

0. 

GAINES  COUNTT,  boundaries  of,  784. 
apportionment,  judicial,  etc.,  see  pp.  40-48, 

vol.  I. 
land  district  of,  see  Index,  pp.  869,  860, 
vol.  II. 
GALVESTON,   supreme  court,  connties   re- 
turnable to,  1009. 
quarantine  officer  at,  shall  have  charge  of 
tug,  4098<r. 

shall  give  bond,  4098e. 
term  of  court  of  appeals  to  be  held,  1066. 
appeals  and  writs  of  error  returnable  to, 

from  what  counties,  1007. 
term  of  criminal  district  court  to  be  held  in, 

1602.  

GALVESTON  COUNTY,  boundaries  of,  786. 
apportionment,  judicial,  etc.,  see  pp.  40-48, 

vol.  I. 
exempt  from  stock  law,  4669. 
GAMBLING,  note  given  to  secure  debt,  void. 

when,  272  (8-10). 
GARNISHEE.    See  Answere  in  OamUhment; 
OamUhmofU. 
discharged  from  liability  to  defendant,  220. 
see  Index,  pp.  109-111,  vol.  I. 
GARNISHMENT.    See  Anewere  in  QarniMh^ 
ment. 


GARNISHMENT  —  Continued. 

provisions  regulating,  188-220,  see  Index, 
pp.  109-111,  vol.  I. 

burden  of  proof  in  proceedings  of,  2246  (68). 

writ  of,  may  be  issued  by  justice,  1643. 

jurisdiction  of  justice  in  proceedings  by, 
1689  (6). 

of  funds   in    hands  of  assignee,  allowed 
when,  65^ 

writ  of,  may  be  granted  by  district  judge, 
1128.  ' 

county  judge,  1170. 
GARZA  COUNTY,  boundaries  of,  786. 

apportionment,  judicial,  etd^  see  pp.  40-48, 
vol.  L 

land  district  of,  see  Index,  pp.  869,   860, 
vol.  II. 
GAS,  in  cities  and  towns,  laying  of  pipes,  etc., 

for,  877. 
GAS  COMPANIES,  occupation  tox  on,  4666. 
GAS  AND  WATER  CORPORATION. 

powers  of,  629. 

may  contract  with  cities,  680. 
GATES,  on  leased  public  lands,  how  provided* 
4068. 

may  be  erected  across  public  road,  when. 
4889. 

required  in  every  three  miles  of  fencing. 
2486a. 
GAUGE R,  cities  may  appoint,  894. 
GENERAL  DENIAL,  see  Index,  pp.  478etseg., 
vol.  I. 

burden  of  proof  lies  where,  2246  (47-8) . 

puts  in  issue  execution  of  a  lost  instrument, 
2262  (41). 

extends  to  matters  subsequently  set  up  by 
plaintiff,  1267. 
GENERAL  LAND  OFFICE,  provisions  relat- 
ing to,  see  Index,  pp.  868-862,  vol.  II. 

copies  of  titles,  recorded  in,  may   be   re- 
corded, 4887. 

copies  of  records,  etc.,  of,  admissible  in  ev- 
idence, 2263,  and  notes. 

facts  shown  by  records,  certiilcate  of  given, 
2268,  and  notes. 

certain  titles   deposited  in,    not  evidence 
against  prior  location,  2266. 

archives  of,  defined,  67,  67,  (8)  (6). 

provisions  for  establishment  of,  by  provis- 
ional government,  67  (1). 

by  constitution  of  republic,  67  (2) . 

eropresarios,  etc.,  required  to  deliver  land 
titles  to,  67  (8)  (6). 

individuals  required  to  deliver  land  titles 


to,  67  (4). 

K)ok'' of 


Harris  ponn^,  transmitted 


•Most  book 

to,  67  (7). 
copies  of  grants  on  east  side  of  Rio  Grande, 

deposited  with,  67  (8). 
arcliives  of.  commissioner  of  claims,  trans- 
ferred to,  64  (8)  (4;. 

See  Arehivee. 

GENERAL  PARTNERS,  who  are,  8448. 
shall  transact  all  business,  8444. 
names  of,  must  be  stated  in  certificate, 

8446. 
shall  file  affidavit  as  to  amount  contributed 

by  special  partners,  8448. 
GIFT,  district  or  coun^  attorney  not  to  take 

for  services,  269. 
of  land,  not  within  statate  of  frauds,  when, 

2466  (24,  26). 
Yoid  as  to  creditors,  when,  2466,  and  notes, 
how  made,  2467,  and     notes. 
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GILLESPIE  COUNTY,  boundaries  of,  787.        . GO VEBNOB  —  Continued. 


apportionment,  judicial,  etc.,  see  pp.  40-43, 
vol.  I. 
GLASSCOCK  COUNTY,  boundaries  of,  787a. 
apportionment,  judlcia],  etc.,  see  pp.  40-43, 
vol.  I. 
GOATS,  double-decked  cars  to  be  furnished 
fur  shipment  of,  42276. 
rates  of  freight  for,  42276, 1 2. 
estrayed  how,  4588,  4684. 
GOODS,  levy  ou  mortgaged,  2296. 
gift  of,  must  be  recorded,  unless,  etc.,  2467. 
limitation  of  actions  for  taking,  8208. 
GOLIAD  COUNTY,  boundaries  of,  788. 
apportionment,  judicial,  etc.,  see  pp.  40-48, 

vol.  I. 
exempt  from  stock  law,  4659. 
GONZALES  COUNTY,  boundaries  of,  789. 
apportionment,  judicial,  etc.,  see  pp.  40-48, 

vol.  I. 
GOVERNOR,  power   to  establish  quarantine, 

regulate  public  health,  etc.,  see  Index,  p. 

407,  vol.  II. 
as  commander-in-chief  of  militia,  aee  Index, 

pp.  156,  157,  vol.  II. 
member  of  board  of  education,  8708,  f  8. 
ex  ojflcio  president  board  of  education,  8718. 
school  fund  certificate  signed  by,  8724. 
register  of  official  acts  of,  kept  where,  61  (1) . 
may  institute  suits,  2811a. 
to  appoint  secretary  of  t^tate,  2719. 

also  commissioner  of  Insurance,  2812. 
removable  by  impeachment,  8877. 
may  remove  state  officers,  when  and  how, 

8887. 
salary  of,  4457. 
may  cede  jurisdiction  to  United  States   of 

lands,  when,  888. 
is  authorised  to  appoint  commissioners  of 

deeds,  542. 
•hall  select  a  temporary  county  seat,  when, 

692. 
shall  order  election  for  county  seat,  when, 

698. 
shall  fill  vacancy  in  office  of  supreme  judge, 

1004. 
shall  appoint  special    judges    of    supreme 

court  and  court  of  appeals,  when,  1040-1, 

1065. 
shall  fill  vacancy  in  office  of  district  judge, 

1089. 
may  appoint  a  special  district  judge,  when, 

1092. 
shall  ap|K>lnt  a  criminal  district  judge,  1482. 
shall  appoint  clerks  of  said  court,  1488. 
shall  order  what  elections,  1679. 
shall  give  certificate  of  election,  when,  1711. 
returns  of  election  for,  1712, 18. 
contest  for  the  office  of,  1751. 
shall  issue  commission  in  contested  election 

case,  when,  1788,  9. 
shall  commission  all  officers,  except,  etc., 

1758. 
duty  in  regard  to  electors  for  president,  etc., 

of  United  States,  1767,  8. 
shall  cause  proceedings  to  be  Instituted  to 

recover  escheats,  1787. 
to  appoint  cattle  inspectors  in  unorganized 

counties,  4611a. 
shall  ap|K>lnt  notaries  public,  8862. 
removed  from  office  by  impeachment,  8877. 
may  remove  what  officers  from  office,  8387. 
shall  appoint  commissioners  of  penitentia- 
ries, 8511. 


shall  appoint  superintendents  of  penitentia- 
ries, 8528. 
may  visit  penitentiaries  and  hold  private 

converse  with  convicts,  8567-9. 
duties  and  powers  iu  regard  to  leasing  penl- 

tenUaries,  8570-^. 
shall  appoint  commissioners  of  pilots,  8689. 
shall  ap|>oint  branch  pilots,  8645. 
shall  appoint  pilots  for  mouth  of  Brazos  river, 

8658. 
shall  appoint  pilots  for  Matagorda  and  La- 
vaca bays,  8655. 
shall  appoint  superintendent  of  public  build- 
ings, etc.,  8669. 
shall  have  control,  etc,  of  executive  mansion, 

etc.,  8675. 
is  one  of  the  board  of  directors  of  agricul- 
tural, etc.,  colleges,  8684. 
is    ex    ijiffldo    president    of     said    board, 

8687. 
shall  fill  vacan<7  in  said  board,  8686. 
shall  lay  report  of  sute  board  of  education 

before  legislature,  8718. 
shall    appoint    superintendent   of    lunatic 

asylum,  75. 
shall    appoint    superintendents     of    other 

asylums,  180. 
shall  appoint  board  of  managers  of  lunatic 

asylum,  67. 
shall   appoint  board  of  trustees  of  other 

asylums,  122. 
shall  appoint  an  oculist  for  the  blind  asylum, 

187. 
shall  appoint  an  assistant  attorney-general, 

2809. 
shall  sign  land  patents,  8952. 
shall  appoint  public  weighers,  4082. 
shall  appoint  engineer  to  examine  railroad, 

when,  4271. 
shall  procure  set  of  standard  weights  and 

measures,  etc.,  4848-9. 
shall  appoint  wreck-masters,  4877. 
to    countersign   land    certificates,    when« 

8898a. 
GRACE,  DAYS  OF,  on  bills,  notes,  etc,  276 

(1)  (2.) 
means  three  entire  days  as  used  in  art.  2^6, 

8140,  note  4. 
GRAMMATICAL  ERRORS, 
not  to  vitiate  a  law,  8189. 
GRAND  JURY,  local  opUon  law  to  be  given 

in  charge  of,  8289c. 
shall  investigate  violations  of  pension  laws, 

8617. 
GRANT,  conveyances  of  public  lands,  not  In- 
validated by  failure  to  delineate  on  map, 

8802  (1). 

between  Nueces  and  Rio  Grande  rivers, 
shall  be  deposited,  etc.,  8802a. 
presumption  in  favor  of,  2245  (97). 
to  counties,  valid,  680. 
may  be  recorded,  4829. 
must  be  recorded,  when,  4829  (2). 
of  land  to  irrigation  and  ditch  companies, 

2989. 
GRANTEE,  delivery  and  acceptance  of  deed 

essential,  548  (8). 
GRAY  COUNTY, 
apportionment  of,  see  pp.  40-48,  vol.  I. 
boundaries  of,  see  pp.  252,  258,  vol.  I. 
land  district  of,  see  Index,  pp.  859,  360, 

vol.  II. 
exempt  from  stock  law,  art  4659. 
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Oratson  County. 
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Harris  Countt. 


GRAYSON  COUNTY. 
apportioDmeiit  of,  see  pp.  40-48,  voL  I. 
boandaries  of,  see  pp.  262,  258,  vol.  I. 
land  district  of^  see  Index,  pp.  859,    860, 

vol.  II. 
exempt  from  stock  law,  art.  4659. 
ORAYEL. 
may  be  taken  from  adjacent  land  for  con- 
struction of  railway,  4178. 

▼alne  of  flrntpaid,  4179. 

proceedings  where  railway  and  owner  can- 
not agree,  4180. 
OREER  COUNTY, 
apportionment  of,  see  pp.  40-48,  toI.  I. 
boundaries  of,  see  pp.  252,  258,  vol  I. 
land  district  of,  see  Index,  pp.  859,  860, 

▼ol.  II. 
exempt  from  stock  law,  art.  4659. 
GREGG  COUNTY, 
apportionment  of,  see  pp.  40-48,  vol  I. 
l>onndaries  of,  see  pp.  252,  258,  vol.  I. 
land  district  of,  see  Index,  pp.  859,  860, 

vol.  II. 
GRIMES  COUNTY, 
apportionment  of,  see  pp.  40«48,  vol  I. 
boundaries  of,  see  pp.  252,  258,  vol.  I. 
land  district  of,  see  Index,  pp.  859,  860, 

vol.  II. 
exempt  from  stock  law,  art.  4659. 
GUADALUPE  COUNTY, 
apportionment  of,  see  pp.  40-48,  voL  I. 
boundaries  of,  see  pp.  252,  258,  vol.  I. 
land  district  of,  see  Index,  pp.  859,  860, 

vol.  n. 
GUARANTOR,  maybe  sued,  wiien,  1208. 
promise  of,  mast  be  in  writing,  2464. 
may  recover  of  principal  on  discharge  of 

debt  under  verbal  guarantee,  2464  (8). 
remedies    given  to  a  surety  extend  to  a, 

8668. 
•GUARDIAN,  see  Index,  pp.  650-858,  vol  I. 
may  agree  to  arbitrate,  when,  55. 
notappointed  for  an  apprentice,  41. 
on  death,  or  removal  of,  execution  issued 

how,  2278. 
auit  may  be  brought  by,  1201,  and  note, 
venue  of  suit  against,  1198,  §  6. 
security  for  costs,  not  required  of,  1489. 
suit  on  bond   of,  must  be  brought  when, 

8206. 
may  apply  for  change  of  name  of  a  minor, 

887. 
suits  may  be  instituted  by,  when,  1201. 
venue  of  suits  against,  1198. 
Judgment  in  suits  against,  as  such,  1848. 
shall  not  be  required  to  give  bond  on  appeal, 

etc.,  1408. 
may  select  property  in  lieu  of  allowance  to 

minor,  1989. 
In  actions  by  or  against,  certain  testimony 

not  allowed,  2248. 
evidence  of  appointment  and  qnaliflcation 

of,  2264. 
•nit  on  the  bond  of,  barred  by  limitation, 

when,  8206. 
not  required  to  give  security  for  costs,  in 

suits,  etc.,  1489.  « 

GUARDIAN    AD   LITEM,  appointed   when, 

1211. 
failure  to  appoint,  effect  of,  1211  (1). 
appointed   in    proceedings   for    partition, 

when,  2106,  2184. 
XiUARDIANSHIPS,   may   be    transferred  to 

county  court,  when,  1126a. 


GUARDIANSHIPS  —  Continued, 
removal  of,  2676-81. 
expenses  and  cost  of,  2697-2706. 
GUARDS.    See  Militia, 
members  of  volunteer,  exempt  from   jury 

service,  8014. 
for  the  penitentiaries,  shall  be  appointed, 

8549. 
compensation  of  penitentiary  guards,  8551. 
shall  obey  orders  of   superintendent,  etc., 

8552. 
for  county  convicts,  may  be  employed,  etc., 

8590. 
sheriff  may  employ,  when,  4522. 
GUN,  exempt  from  forced  sale,  when,  2885. 
GUN  POWDER,  in  cities  and  towns,  storing 
of,  may  be  regulated,  459. 

H. 

HABEAS  CORPUS,  writ  of,  may  be  issued  by 

,  court  of  appeals,  1069. 

writ  of,  granted  by  judge  of  criminal  district 
court,  1498. 
HABITUAL  DRUNKARDS,  guardianship  of, 

see  Index,  pp.  850-858,  vol.  I. 
HABITUAL  DRUNKENNESS,    defined,  8895 

and  8896. 
HALF  BLOOD. 

role  of  descent  as  to  children  of,  1648. 
HALE  COUNTY. 

apportionment  of,  see  pp.  40-48,  vol.  I. 

boundaries  of,  see  pp.  252,  258,  vol.  I. 

land  district  of,  see  Index,  pp.  859,  860,  vol. 
II. 
HALL  COUNTY. 

apportionment  of,  see  pp.  40-48,  vol.  I. 

boundaries  of,  see  pp.  252,  258,  vol.  I. 

land  district  of,  see  Index,  pp.  859, 860,  vol. 
II. 

exempt  from  stock  law,  art.  4659. 
HAMILTON  COUNTY. 

apportionment  of,  see  pp.  40-48,  vol.  I. 

boundaries  of,  see  pp.  252,  258,  voL  I. 

land  district  of,  see  Index,  pp.  859,  860,  vol. 

exempt  from  hide  inspection,  art.  4659. 
HANDWRITING,    how   proven,    2245    (75); 
2262  (10). 

proof  of,  of  grantor  and  subscribing  wit* 
nesses,  when,  4817-20. 
HANSFORD  COUNTY. 

apportionment  of,  see  pp.  40-48,  vol.  I. 

boundaries  of,  see  pp.  252,  258,  vol.  I. 

land  district  of,  see  Index,  pp.  859, 860,  vol. 
II. 

exempt  from  stock  law,  art.  4659. 
HARDEMAN  COUNTY. 

apportionment  of,  see  pp.  40-48,  Yol.  I. 

boundaries  of,  see  pp.  252,  258  vol.  I. 

land  district  of,  see  Index,  pp.  859,  860,  vol. 
II. 
HARDIN  COUNTY. 

apportionment  of,  see  pp.  40-48,  vol.  I. 

boundaries  of,  see  pp.  252,  258,  vol.  I. 

land  district  of,  see  Index,  pp^  859, 860,  vol. 

n. 

exempt  from  stock  law,  art.  4659. 
HARNESS,  exempt  from  forced  sale,  when, 

2385. 
HARRIS  COUNTY,  register  of  land  oertUi- 
cates  of,  archives  of  general  land  otllce, 
5T  (7). 
apportionment  of,  see  pp.  40-48,  vol.  I. 


803 


Digitized  by 


GoogI( 


Harris  County. 


H. 


Hiring  CJountt  Convicts. 


HARRIS  COUNTY— Coiitinned. 
boundaries  of,  see  pp.  252, 258,  ▼.  I. 
land  district  of,  see  Index,  pp.  859, 860,  toL 

II. 
exempt  from  stock  law  and  hide  inspection, 
art.  4659. 
HARRISON  COUNTY, 
apportionment  of,  see  pp.  40-48,  toI.  I. 
boundaries  of,  see  pp.  252,  258,  toI.  I. 
land  district  of,  see  Index  pp.  859,  860,  vol. 

II. 
exempt  from  stock  law,  art.  4659. 
HARTLEY  COUNTY, 
apportionment  of,  see  pp.  40-^8,  vol.  I. 
boundaries  of,  see  pp.  252,  258,  vol.  I. 
land  district  of,  see  Index,  pp.  859,  860,  toI. 

II. 
exempt  from  stock  law,  art.  4659. 
HASKELL  COUNTY, 
apportionment  of,  see  pp.  40-48,  vol.  I. 
boundaries  of,  see  pp.  258,  258,  vol.  I. 
land  district  of,  see  Index,  pp.  859,  860,  yol. 
II. 
HAYS  COUNTY, 
apportionment  of,  see  pp.  40-48,  vol.  I. 
boundaries  of,  see  pp.  252,  258,  yoI.  I. 
land  district  of,  see  Index,  pp.  859,  860,  yoI. 
II. 
HEADS  OF  DEPARTMENTS,  proTisions  as 
to,  see  Index,  pp.  874,  875,  toI.  I. 
maj  give  copies  of  records,  etc.,  2258,  and 

notes, 
certificate  of  facts,  2858,  and  notes. 
HEAD  OF  FAMILY, 
property  exempt  to,  from  forced  sale,  2885. 
homestead  donation  to,  8987. 
HEADRIGHT   CERTIFICATSS.    See  Pw5Ue 
Zrondf. 
described,  8871. 
venue  of  suits  against,  1198. 
HEALTH.     See  QuaranOne. 
in  cities  and  towns,  see  Index,  pp.  199-208, 
vol.  I. 
HEALTH  INSURANCE,  see  Index,  pp.  48,  49, 

vol.  IL 
HEALTH   OFFICERS,  local  and  state,  pro- 
visions  regulating,   see   Index,    p.   407, 
vol.  II. 
HEALTH  PHYSICIAN, 
city  conocil  mi^  appoint,  467. 
may  be  authorized  to  do,  what,  478. 
HEARING,  of  causes  In  supreme  court  and 

court  of  appeals,  1040-46. 
HEARSAY,  competent  evidence,  when,  2245 

(169),  (170),  (17n. 
HEIRS.    See  Deecents  BetaUe  of  DeoedeiUe; 
Porced  ffeire, 
word  defined,  1645  (IQ);  551  (7). 
not  in  being,  takes  when,  1645. 
status  of,  fixed  when,  1645  (1). 
rule  as  to  personal  property,  1645  (2). 
when  intestate  leaves  no  husband  or  wife, 

1645. 
when  Intestate  leaves  husband  or  wife,  1646. 
receives   estate  charged  with  debts,  etc., 

1654,  and  note.  « 

forced,  who  were,  under  Mexican  law,  1645 

(8). 
law  as  to,  repeiUed,  1845  (8). 
grant  to,  effect  of,  1645  (10). 
by  adoption,  inherits  when,  1647. 
parties  to  suit  for  land,  ^hen,  1202. 
may  sue  or  be  sued  on  a  claim  for  money, 
when,  1201  (2). 


HEIRS  —  Continued, 
may  be  made  party,  when,  1246  (2). 
estate  vests  in,  when,  1817. 

subject  to  debts  of  testator,  etc.,  1817. 
liable   for  debts   of  ancestor,   how,    1817 

0).     , 
may  sue  for  property,  when,  1817  (2). 
suit  ai^inst  intestate  may  be  revived  as  to, 

when,  1817  (8). 
suit  for  debt  of  ancestor  may  l>e  broogjht 

against,  when,  1827  (1). 
words  construed,  how,  in  will,  4876  (21). 
**  heirs,'*  words  of  description,  when,  551 

(5). 
interesU  of,  subject  to  judicial  sale,  wfatn,^ 

2885  (19). 
of  escheated  property.  1788. 
adoption  and  rights  of,  1,  2,  and  not««. 
citation  by  publication  for  unknown,  1286. 
eeirefadae  to  malLe  heir  party  to  suit,  when* 

1247-9. 
may  bring  suit  for  escheated  astate.  otc^ 

1788. 
shall  be  made  parties  to  what  suits,  1202. 
may  be  cited  to  give  bond  for  debts  of  es- 
tate, when,  1949. 
may  withdraw  an  estate  from  adminlsln^ 

Uon,  when,  etc.,  1964. 
how  adopted,  1. 
rights  of  adopted  heir.  3. 
HEIRSHIP,  judgment  as  to,  in  a  coUataral 

proceeding,  effect  of,  2245  (154). 
HEMPHILL  COUNTY, 
apportionment  of,  see  pp.  40-48,  vol.  I. 
boundaries  of,  see  pp.  252,  258,  fol.  I. 
land  district  of,  see  Index,  pp.  859,  860,  voL 

exempt  from  stock  law,  art.  4659. 
HEMP  SEED,   forty.foar  pounds    in   legal 

bushel,  4848a,  1 1. 
HENDERSON  COUNTY. 

apportionment  of,  see  pp.  40-48,  vol.  I. 

boundaries  of,  see  pp.  262,  258,  vol.  I. 

land  district  of,  see  Index,  pp.  359,  860,  voL 
u. 

exempt  from  stock  law,  art.  4659. 
HIDALGO  (X)UNTY. 

apportionment  of,  see  pp.  40-48,  vol.  I. 

boundaries  of,  see  pp.  252,  258,  vol.  I. 

land  district  of,  see  Index,  pp.  859,  860,  voL 

HIDES,  without  brands,  may  l>e  seized,  when,. 
4626. 
shall  be  conveyed  in  writing,  when,  4629. 
imported  from  Mexico  shall  be  inspected, 

4686. 
supposed  to  be  stolen,   shall   be   seised,. 

4688. 
procedure  on  seizure,  4689-4648. 
HIDE  INSPBCrrOR,  may  be  appointed  for  on- 
organized  county,  6585. 
certain  counties  exempt  from,  4659. 
HIGHWAY,  when  a  boundary  line,  venue  of 
suit,  1199. 
irrigation  companies  may  cross  with  ^tttcbes, 
2999. 
HILL  COliNTY. 
apportionment  of,  see  pp.  40-48,  vol.  I. 
boundaries  of,  see  pp.  252,  258,  voL  I. 
laud  district  of,  see  Index,  pp.  859,  860,  vol. 

exempt  from  stock  law,  art.  4659. 
HIRING  COUNTY  CONVICTS,  see  Index,  pp. 

221,  222,  vol.  U. 
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Husband  and  Wife. 


hiring  and  renting. 

of  personal  property,  how  made,  2051. 

order  of  court  obtained  for,  when,  3032. 

withont  order  of  court,  effect  of,  2053. 

note  for,  how  taken,  2054. 

report  of,  how  made,  2055. 

action  of  court  on,  2056. 

application  for  by  person  interested,  2057. 

of  decedent's  property,  2051-8057. 
HISTORICAL  memoranda,    commissioner 
of  insurance  has  charge  of,  63,  63  (2) . 

may  demand  same  from  other  officers,  63  (3) . 

docoments  In  office  of  county  clerk  of  Bexar 
coan^,  fllediWhere,  63  (4). 

in  Mexico  to  l>e  procured,  68  (5). 
BISTORT,  facts  of,  need  not  be  proren,  2245 

HISTORY,  DEPARTMENT  OF.    SeeStoHfUcB 
andBi$k)ry, 
provisions  as  to,  8a,  {§  1-7,  see  Index,  p.  20, 
vol.  I. 
HOBBY-HORSE,  occupation  tax  on,  4665. 
BOOKLET  COUNTY, 
apportionment  of,  see  pp.  40-43,  vol.  I. 
boundaries  of,  see  pp.  252,  253,  vol.  I. 
land  district  of,  see  Index,  pp.  859,  360,  vol. 
II. 
BOGS,  exempt  from  forced  sale,  when,  2335. 

estrayed  how,  4588,  4584. 
B0LIDAY8,  what  days   are  legal   holidays, 
2885,  and  notes, 
exemptions  and  requirements  to  be  observed 

gn,  2836. 
when  falls  on  Sunday,  2837. 
protest  of  bill  or  note  cannot  be  made  on 

legal,  274  (1). 
suit  shall  not  be  commenced  on,  except,  etc., 

1184. 
whac  is,  1184(1). 
schools  shall  be  closed  on*  8712. 
BOMBSTEAD,  see  Index,  pp.  655-663,  vol.  I. 
exemptions,  see  Index,  pp.  776,  777,  vol.  I. 
right  of  way  of  railroad  across,  4181  (1) 

W- 

Insurance  on,  exempt,  2970  (30). 

Intent  to  abandon,  how  shown^  2845  (70). 

conveyed  how,  560. 

cannot  be  conveyed  by  executory  contract, 
560  m. 

hnsbana  cannot  deprive  wife  of,  560  (2). 

lien  upon,  created  how,  8174,  and  notes. 

Inures  to  the  benefit  of  all  persons  inter- 
ested, 8175. 

imbjeot  to  sale  for  its  own  taxes  only,  4754, 
Endnote  (1). 

exempt  from  sale  for  all  other  taxes,  4754 

(2). 
conveyance  of,  how  made,  560. 
mechanics,  etc.,  lien  upon,   secured  how, 
8174. 
BOMESTBAD  DONATIONS,  see  Index,  pp. 

858-862,  vol.  U. 
BOOD  COUNTY, 
apportionment  of,  see  pp.  40-48,  vol.  I. 
boundaries  of,  see  pp.  252, 258,  vol.  I. 
land  district  of,  see  Index,  pp.  359,  860,  vol. 

ir. 

exempt  Arom  hide  inspection,  art.  4659. 
BOPKINS  COUNTY, 
apportionment  of,  see  pp.  40-43,  vol.  I. 
boundaries  of,  see  pp.  252,  253,  vol.  1. 
land  district  of,  see  Index,  pp.  359,  360,  vol. 

II. 
exempt  from  stock  law.  art.  4659. 


HORSES.     See  Estraye, 
exempt  from  forced  sale,  when,  2335,  2337. 
includes  geldings,  mares  and  mules,  2335 

(13). 
part  of  a  larger  number  designated,  how, 

2385  (13). 
in  cities  and  towns,  abuse  of  may  be  pun- 
ished, 398. 
regalation  of  fastening  off  898. 
HORSE  RACING,  occupation  tax  for,  4665. 
in  cities  and   towns,  may   be   prohibited, 
898. 
HOSPITALS,  may  be  established  in  cities  and 
towns,  880. 
commissioners'  court  shall  send  indigent 

sick  to,  when,  1520. 
physician  of  penitentiary  shall  have  control 
of,  8438. 
HOTCH-POTCH, 
advancements  to  children,  shall  be  brought 

into,  when,  1651. 
in  partition  of  a  decedent's  estate,  2105. 
HOTELS,  lien  in  favor  of,  8182,  8186-3189. 
HOUSE,  exempt  to  one  not  owning  the  realty, 

2385  (2). 
HOUSEHOLD  AND  KITCHEN  FURNITURE. 

See  FumUure. 
HOUSEHOLDER. 

In  the  county  is  a  qualified  Juror,  8010. 
HOUSTON  COUNTY, 
apportionment  of,  see  pp.  40-43,  vol.  I. 
boundaries  of,  see  pp.  252,  258,  vol.  I. 
land  district  of,  see  Index,  pp.  359, 360,  vol. 

exempt  from  stock  law  and  hide  inspection, 
art.  4659. 
HOWARD  COUNTY, 
apportionment  of,  see  pp.  40-48,  voL  I. 
bonndaries  of,  see  pp.  252,  258,  vol.  I. 
land  district  of,  see  Index,  pp.  859,  86Q,  vol. 

HUNGARIAN      GRASS     SEED,    for^-eight 
pounds  in  legal  bushel,  4848a,  1 1. 

HUNT  COUNTY, 
apportionment  of,  see  pp.  40-48,  vol.  I. 
boundaries  of,  see  pp.  252,  258,  vol.  I.^ 
land  district  of,  see  Index,  pp.  859,  860,  vol. 

exempt  from  stock  law,  art.  4659. 
HUSBAND  AND  WIFE.    See  Married  W(men, 
provisions  as  to,  see  Index,  pp.  889,  890, 

vol.  I. 
suits  by  and  against,  see  Index,  pp.  478,  et 

$eq.,  vol.  I. 
when  judgment   against    husband    affects 

rights  of  wife,  2245  (150)  (165). 
husband's  interest  in  lands  of  wife,  1646. 
in  community  property,  1658,  and  notes, 
wife,  interest  in  lands  of  husband,  1646. 
in  commonity  property,  1658,  and  notes, 
husband  cannot  convey     separate  lands  of 

wife  under  power  of  attorney,  559  (4). 
execution   on  separate   property   of  wife 

2818  (8). 
may  by  will  authorise  survivor  to  manage 

property,  4874. 
survivor  may  have   partition   of  common 

property,  2128-2130. 
rules  of  inheritance  in  relation  to,  1646-6. 
surviving  wife  takes  community  property, 

etc.,  1653. 
bond  of,  as  executor  or  administrator,  when 

a  minor,  1895. 
homestead  rights  of  surviving,  2009. 
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HUSBAND  AND  WIFE  —  CoDtinned. 
of  wife,  committed  to  guardianship,  entitled 

to  goardianship,  2662. 
entitled    to    goardianaliip   of    his    child, 

wlieu,  2494. 
administration  of  oommnnity  proper^  by, 

2164-88. 
rights  of  wife,  when  hnslMuid  fails  to  sop- 
port  her,  etc.,  2866. 
hoslMind,  may  testify  in  case  In  which  wife  is 

a  partT,  etc.,  2247. 

sliall  foin  in  conveyance  of  wife^s  separate 
land,  559. 

may  sae  alone  or  jointly  with  wife  for  her 
separate  property,  etc.,  1204. 

must  be  sued  jointly,  when,  1205,6. 
HUTCHINSON  COUNTY, 
apportionment  of,  see  pp.  40-48,  toI.  I. 
bonndaries  of,  see  pp.  252,  258,  toI.  I. 
land  district  of,  see  Index,  pp.  859,  860,  toI. 

exempt  from  stock  law.  art.  4659. 

I. 

IDENTITY,  of  ffrantor  acknowledging,  must 
be  shown,  4809. 
of  witness  making  proof,  must  l>e  shown, 

4815. 
eridence  as  to,  2245  (29). 
of  persons,  shown  by  name,  when,  2245  (69). 
IDENTITY  OF  LAND,  how  shown  in  action 

of  trespass  to  try  title,  4785  (27,  29). 
IDIOTS,  limitation   does    not   rnn   against, 
8222. 
shall  not  be   admitted  to   insane   asylum, 

when,  98. 
are  persons  of  unsound  mind,  9472. 
county  court  shall  appoint  guardians  for, 

2469. 
guardianship  of,  2658-70. 
are  not  competent  jurors,  8010. 
limitation  does  not  run  against,  in  real  ac- 
tions, 8201. 
commissioners*  court  have  power  to  proTide 
for  support  of,  when,  1514. 
ILLBGITIMATB  CHILDRBN.    See  Ba$tardi. 

inherit,  when,  1656. 
IMMIGRANT,    action  against,  barred  when, 

8228-8224. 
DfPBACHMENT,  certain  officers  removable 

by,  8877-8381. 
IMPLEMENTS    OF    HUSBANDBY,    exempt 
from  forced  sale,  2885. 
defined,  2885  rn)- 
IMPOTENCY,  incurable  in  body,  cause  for  an- 
nulling marriage,  2860. 
IMPRISONMENT, 
in  state  prison,  cause  for  divorce,  when, 

2861. 
prevents  the  running  of  limitation  in  real 

actions,  8201. 
prevents  the  running  of  limitation  in  per- 
sonal actions,  8222. 
court  may  enforce  its  judgment  by,  1889, 
1616. 
IMPROVEMENTS,  claim  for,  etc.,  in  actions 
of  trespass  to  try  title,    see  Index,  pp. 
648,  644,  vol.  II. 
in   partition,    how  allotted,  8476   (1),    (2) 

(5-7). 
trustees  In  lunatic  asylums   shall  control 

mopeyfor,  126. 
In  city,  etc.,  by  city  council,  474-8. 


IMPROVEMENTS — Continued, 
included  in  homestead,  etc.,  2886. 
when  such  are  subject  to  forced  sale,  2841. 
lien  of  meclianic,  etc.,  upon,  8164-79. 
lessee  of  penitentiary  may  make,  etc.,  8581. 
purchasers  of  public  lands  to  pay  for,  wlien^ 

4056-8. 
INCOMPETENCY,    ike  Diequamieaifoti. 
defined,  8892. 
certain  officers  may  be  removedffrom  office 

for,  by  the  governor,  etc.,  8878. 
district  judge  may  be  removed  from  office 

for,  how,  8882. 
criminal  district  judge  may  also  be  removed 

from  office  for,  8888. 
in  certain  district  and  coun^,  <^ficers  may  be 

removed,  etc.,  for,  8890. 
INCORPORATION,  act  of,  pleaded  how,  1190. 
of  railroad  companies,  see  Index  pp.  460-464, 

i^ol.  II. 
of  insurance  companies,  see  Indez»  pp.  48^ 

49,  vol.  n. 
INCUBiBRANCBS. 
the  term  includes  what,  in  conveyance,  658. 
convenant  against,  in  a  conveyance,  implied 

when,  557. 
venue  of  suit  to  remove  from  title  to  land^ 

1108. 
INDEBiNITY,  contract  of,    not  within   the 

stotute,  when,  2464  (7). 
INDEMNITY  BOND.    8ee  AUackmeiU. 
may  be  demanded  by  officer,  165. 
parties  to  may  be  made  defendants  ii\  suit 

against  officer,  165  (1). 
cannot  be  demanded  for  levy  on  real  estate, 

2286  (1). 
INDEX,  of  deeds,  etc.,  how  made,  4800-4802. 
of  suits,  judgments,  .etc.,  how  kept,  1113» 

1154. 
county  cleric  shaU  index  ledger  of  accounts^ 

986. 
county  clerk  shall  index,  etc.,  probate  re- 
cords, 1798. 
execution  docket  shall  be  indexed,  28S8. 
county  cleric  shall  keep  index  of  abstracts  of 

judgments,  8158,  9. 
penal^  for  falling  to  keep.  2884. 
INDEX-BOARDS,  shall  be  placed  at  forks  of 

roads,  4428. 
when  removed  shall  be  replaced,  4424. 
lal>or  may  be  exchanged  for  making  of, 

4425. 
INDIGENT, 
insane  persons   maintained   in   asylum  at 

state's  expense,  94. 
collector  of  taxes  shaU  make  separate  llsta 

of  indigent  taxpayers,  etc,  940,1. 
commissioners*  court  shall   send  indigent 

sick  to  hospital,  when,  1520. 
commissioners'  court  have  power  to  provide 

for  support  of,  etc.,  1514. 
indigent  soldiers,  etc.,  who  are  entitled  to 

pensions,  8610. 
INDORSEMENT,  of   bUls,   notes,  etc,   see 

Index,  pp.  129,  180,  vol.  I. 
on  a  note,  etc.,  may  be  struck  out  by  hold- 
er, when,  2245  (79).  

INDORSEMENTS   ON    EXECUTION,    when 

and  how  made,  2288,  and  note. 
INDORSER.    See  BiUi  of  Sxchanoe;  BOU  and 

Nbtee;  PronUseorff  jfatee, 
of  bills,  notes,  etc.,  see  Index,  pp.  129, 180» 

vol.  I. 
liabUity  of,  fixed  by  snit^  how,  262,8. 
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INDORSER  —  ContlDQed. 
waiTer  of  diligence  by,  cannot  be  shown  by 

parol,  268. 
liability  fixed  by  protest,  278,4 
may  be  sued  alone,  when,  1208. 
no  judgment  against,  nntil  rendered  against 

principal,  1207. 
may  be  sned,  when,  1208. 
INDUCEMENT,  matter  of,  to    e  proven,  when 

2246  (28). 
alleged,  when,  1187  (17). 
INFANT.     Bee  Minor;  Onardian  and  Ward. 
conveyance  by,  nnder  Spanish  law,  voidable, 

Ml  (1). 
conveyance  by,  under  common  law,  void- 
able, 561  (2). 
conveyance  by  attorney  of,  voidable,  561  (8). 
limitation  does  not  ran  against,  8222. 
have  two  years  after  becoming  of  age  to 

bring  cerUorari  to  county  coort  in  probate 

matter,  290. 
may  redeem  real  estate  sold  for  city  taxes, 

when,  450. 
who  are  infants,  2471. 
INFANCT,  must   be  specially   pleaded,  126 

INFORMATION.    See  Quo  Warranto. 
for  writ  of  quo  toarroiKo,  filed,  when,  4098i, 

f  1,  and  notes, 
for  guardianship   of   persons  of  unsound 

mind,  etc.,  2658-4. 
IN  FUTURO,  estate  by  deed,  556. 
INHABITANTS,  of  a  ooonty  may  be  jurors  or 

witnesses  in  suits  by  or  against  county, 

678. 
INHERITANCE.    See  Descent^  EsUUee  of  De- 

cedents, 
adopted  heir,  inherits  to  what  extent,  2. 
estate  of,  conveyed  how,  548. 
estate  of,  may  be  madie  to  commence,  in 

futuro.  556. 
venue  of  suit  for,  1198,  f  10. 
INITULS.     See  Name. 
in  names,  evidence  of  identify  wlien,  2245, 

(69). 
INJUNCTION,   proceedings   relating  to,  see 

Index,  p.  25,  vol.  II. 
practice  as  to,  see  Index,  pp.  478  et  $eq., 

vol.  I. 
writ  of,  issued  in  divorce  suit,  when,  2868 

(4),  2868. 
INJUKIES,  action  for,  commenced  when,  8202. 

personal,  parties  to  suit  for,  1200  (15). 
INJURIES  RESULTING  IN  DEATH, 
suit  for,  by  whom  brought,  1208,  2899. 
character  of  wrongful  act,  2900. 
exemplary  damages,  when,  2901. 
action  commenced,  without  regard  to  crim- 
inal proceedings,  2902. 
for  whose  benefit  action  to  be  brought,  2908. 
who  may  bring  action,  2904. 
executor,  etc.,  may  bring  the  action,  when, 

2905. 
suit  does   not  abate  by    death  of  either 

party,  2906. 
suit  does  abate,  when,  1225,  2907. 
executor,    etc.,  of  defendant  made  party, 

when,  2908. 
damages  to  be  apportioned  by  the  jury,  2909. 
in  case  of  death  of  parties  to  suit,  1255. 
actions  for,  barred    by  limitation,    when, 

3202. 
INJURY  TO  ESTATE  OR  PROPERTY,  acUon 

for,  commenced  when,  3208. 


INLAND  INSURANCE,  see  Index,  pp.  48,  49, 

vol.  II. 
INSANE  PERSONS.    See  IdtoU. 
guardianship  of,  see    Index,  pp.  850-853, 

VOL  I. 
to  be  ordered  to  asylum,  when,  91. 
proceedings  in  such  cai>e,  etc.,  92*120. 
INSOLVENCY,  defined,  65a  (1). 
of  one  joint  plaiotiff  admits  counter-claim 

as  to  him,  645  (2). 
burden  of  proving,  rests  upon  party  plead- 
ing, 2245  (71). 
surety,   etc.,    of  principal  obligor  may  be 

sued  alone,  etc.,  in  case  of,  eto.,  1208. 
of  estate  of  decedent,  makes  title  of  widow, 

etc.,  absolute   to  property  set  apart  to 

them,  2002. 
payment  pro  rata  of  claims,  when  estate  of 

decedent  is  insolvent,  2046. 
INSPECTION,  of  hides  and  animals,  4621. 
managers  of  lunatic  asylum   shall  inspect 

same  once  a  month,  78. 
city  council  may  regulate,   of  beef,  pork, 

flour,  etc.,  894. 
of  canals  and  ditches,  2998. 
of  macadam  and  plank  roads,  620. 
INSPECTORS,    of    penitentiary    of,    3581/-, 

8581m. 

salary  of,  8566. 
of  convicts,  cells,  shops,  etc.,  85816,  8581^- 

8581i. 
to  examine  macadam  or  plank  road,  when, 

etc.,  620. 
governor  to  appoint,  of  canals,  etc.,  and  his 

dntiest  etc.,  2992-8. 
cities  may  appoint,  894. 
bond  required  of,  2994. 
of  sheep  to  be  appointed,  4876a,  §1. 
INSPECTORS  OF   HIDES  AND  ANIMALS, 
fees  of,  2407. 
election  of,  4611. 
governor  to  appoint  in  unorganized  counties, 

4611a. 
term  of  office  of,  4612. 
vacancy  in  office  of,  how  flUed,  4613. 
bond  and  oath  of,  4614. 
appointees  also  to  give  bond,  4615. 
seal  of  office,  4616. 
deputies  may  be  appointed,  4617. 
appointment  of  deputy  to  be  recorded,  4618. 
meaning  of  certain  terms,  4619. 
may  authenticate  bills  of  sales  of  animals, 

4620. 
inspections  by,  and  record  thereof,  4621. 
shall  make  monthly  retum^i  to  county  clerk, 

4622. 
exemptions  from  inspection,  4628. 
shall  not  certify  unbranded  animals,  etc., 

4624. 
may  seize  certain  animals,  etc.,  4625. 
also  unbranded  hides  and  animals,  4626. 
procedure  in  case  of  seizure,  4627. 
bill  of  sale  shall  be  taken  by  purchaser  of 

animals,  4628-9. 
certificate  of  inspection  to  be  given,  4630-1. 
road  brand,  4682. 

exportation  of  cattle  to  Mexico,  4638. 
herds  in  transit  may  be  inspected,  4634. 
fees,  how  paid,  4685. 
hides  imported  from  Mexico,  4636! 
horses  and  mules  imported  from  Mexico, 

4687. 
suspicious  hides  to  be  seized,  4638. 
procedure  upon  such  seizure,  4689. 
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INSPECTORS  OF  HIDES  AND  ANIMALS  — 

Continued, 
importers  to  recover  on  proof,  4640. 
hides  to  be  sold  if  not  proven  away,  4641. 
fees  of  Inspector  In  sudi  cases,  4642. 
hides  to  be  delivered  to  true  owner,  etc., 

4648. 
inspections  to  be  personal,  4650. 
certificate  of  Inspection,  4661. 
inspection  before  exportation,  4652. 
certificate,  where  filed,  4658. 
seizure  of  cattle,  not  inspected  origloftUji 

4664. 
writ  of  sequestration,  if  necessary,  4665. 
proceeds  paid   Into   county   treasury,  etc.. 

4656. 
description,  etc.,  of  cattle  to  be  filed,  4667. 
change  of  destination  of  cattle,  4658. 
counties  excepted   from  operation  of  tliis 

law,  4659. 
sliall  keep  a  fee  book,  2419. 
penalty  for  demanding  fees  unlawfully,  2421. 
how  removed  from  office,  8890. 
INSPECTION    OF  SHEEP,  provisions  rega- 

lating,  4876a,  f  {  1-16. 
INSPECTION  OF  STOCK,  see  Index,  pp.  560, 

561,  vol.  II. 
INSTRUCTIONS.    See  Charge  of  the  Court; 

PrtMctice  in  the  District  and  County  Courte, 

1800,  1808,  1816-21. 
to  collectors,  etc,  published  by  comptroller, 

when,  2768. 
shall  be   issued   by  state   superintendent, 

8717. 
INSTRUCTOR, 
of  printing  at  deaf  and  dumb  asylum,  his 

appointment  and  salary,  140-L. 
INSTRUCTOR   IN   BLIND    ASYLUM,    com- 
pensation and  removal  of,  141. 
INSTRUMENTS    IN  WRITING.     See   BOl  of 

Exchange;   BilU   and   Notes;    Promissory 

Notes;  Bonds;   Conveyances, 
bills,  notes,  etc.,  provisions  of,  as  to,  262-276, 

see  Index,  pp.  129,  180,  vol.  I. 
as  evidence,  see  Index,  pp.  788-746,  vol.  I. 
intended  as  a  conveyance,  etc,  but  insufil- 

cient  therefor,  is  valid  as  a  contract,  561. 
evidence  when,  unless  execution  be  desired 

under  oath,  etc.,  2262. 
assignee  may  sue  on,  in  his  own  name,  etc., 

267. 
failure  of  consideration  of,  when  a  defense, 

572. 
copies    of  certain,  prior  to   1887,  evidence, 

2256. 
recorded   admitted   without    proof,    when, 

2267. 
certified  copy  of,  sued  on,  evidence  when, 

2258. 
authorized  to  be  recorded,  4829-42. 
INSTRUMENTS  OF  RECORD, 
proof  of,  etc.,  see  Index,  pp.  788-746,  vol.  I. 
admissible  when,  4830,  4831,  and  notes, 
want  of,   renders  instrument    void,   when, 

4332-4,  and  notes. 
INSURANCE.    See  Fire  Inmrance;  Life  Ineur- 

ance;   Commissioner  of  Insurance, 
policy,  proof  of,  2246  (72) 
commissioner  of,  certificate  of  fact,   2253, 

and  notes. 

may  give  copies  of  records,  2258,  and  notes. 

fire,  occupation  tax  on,  4666. 
INSURANCE  COMPANIES.    See  Foreign  In- 
surance Companies, 


INSURANCE  COMPANIES— Continued, 
provisions  relating  to,  see  Index,  pp.  48, 49, 

vol.  II. 
suit   against,   in  justioes'    courts,    where 

brought,  1556  (12). 
venue  of  suit  against,  1196,  §{  21,  24. 
fees  payable  by,  2878. 
INSURANCE,  DEPARTMENT  OF. 
provisions  as  to,  8a,  $§  1-7. 
see  Index,  p.  20,  vol.  I. 
INSURANCE  MONEY,  on  a  homestead  exempt, 

2885(2). 
INSURANCE  POLICT,  benefit  of  may  imue  to 

carrier,  when,  278  (12). 
INTENT.    See  Homestead;  MaUoe. 
how  shown,  2245  (70). 
evidence  of,  admissible  to  show  f raod,  2245 
121). 
^iRBST,  provisions  relating  to,  see  Index, 
p.  52,  vol.  II. 
on  insurance  policy,  how  computed,  2970 

(27)  (28). 
presumption  as  to  rate  of  in  anotlier  state, 

2261. 
chargeable  against  guardian,  when,  2667,  and 

note. 
In  action,  disqualifies  a  Judge,  1188,  1090  (1). 
on  certain  funds  constituted  a  school  fund, 

8704. 
on  bonds  belonging  to  fund  of  agricultural 

and  mechanical  college,  8696-9. 
witness  not  disqualified  by,  2246. 
rate  of,  in  tills  state  presumed  as  to  others, 
2261. 
INTERESTED  PERSONS, 
may  file  opposition  in  any'lproceeding,  etc., 
1818. 
INTERPLEADER,  allowed  when,  1188  (7). 
INTERPRETER,  appointed,  in  taking  depos- 
itions of  witnesses  wlien,  2280. 
may  be  appointed,  and  summoned  as  a  wit- 
ness, when,  2217. 
may  be  employed,  etc,  in  taking  proofs  of 
deeds,  4821. 
INTERR06AT0RIBI?,  see  Index,  pp.  788-746, 

vol.  I. 
INTERSTATE  COMMERCE,  not  affected  by 
state  law,  278  (1-2). 
contracts  relating  to,  how  oonstmed,  278 

^.RVENTION,  practice  as  to,  see  Index, 

pp.  478,  et  $eq,f  vol.  I. 
in  action  of  trespass  to  try  title,  4788  (6). 
by  junior  attaching  creditor,  permitted  ^idien, 

154(5). 
pleadings  in,  sliall  conform  to  requirements, 

etc,  1188. 
security  for  costs  may  be  required,  1441. 
INTESTATE,  on  death  of,  estate  vests  how, 

1817. 
INTOXICATING  LIQUORS, 
cities  may  restrain  sale  of,  890-92. 
sale  of,  prohibited  in  certain  districts,  wlien, 

8227-39. 
INVENTORY,  in  guardianship,  see  Index,  pp. 

850-858,  vql.  I. 
in  administration,  see  Index,  pp.  655-668, 

vol.  I. 
must  be  attached  to  deed  of  assignment,  656. 
requisites  and  effecta  of,  65&. 
want  of,  evidence  of  fraud  in  assignor,  62i. 
does  not  render  assignment  void,  65ik  (I), 
made  by  superintendent  of  lunatic  asylum, 

when,  84. 
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INVENTORY  —  Continued . 
snperintendeot  of  lunatic  asylam  shall  make 

an  annoa),  etc.,  84. 
duty  of  taxpayer  of  incorporated  city,  etc.,  to 

render,  of  property,  etc.,  440. 
husband  in  divorce  suit  may  be  required  to 

render,  2868. 
superintendent    of  public    buildings,   etc., 

Khali  make,  etc.,  8674. 
INVESTBiENTS,  in  guardianship,  26BS,  2660- 

2564. 
of  scliool  funds  In  county  bonds,  8708a. 
IRRELEVANT  MATTER,    disregarded,   1187 

(10). 
IRRIGATIONS,  laws  regulating,  see  Index, 

p.  67,  vol.  II. 
canal  corporation  for  purpose  of,  6S8. 
IRISH   POTATOES,    sixty   pounds   in  legal 

bushel,  4848a,  §  1. 
ISSUES,  In  trial  of  right  of  property,  4888,  and 

notes,  4884,  and  notes, 
substance  of  only,  to  be  proven,  2246  (80). 
in  trial  of  information  for  lunacy,  special, 

to  be  submitted.  111. 
in  garnishment  case,  217. 
of  law  to  be  tried,  when,  1291. 
when  verdict  of  jury  is  not  responsive  to, 

court  shall,  etc.,  1827. 
verdict  shall  cover  all  the,  submitted,  1888. 
in  contested  election  cases,  evidence  shall 

be  confined  to  the,  1729. 
in  proceeding  to  remove  officer,  etc.,  gen- 
eral issue  alone  to  be  submitted,   etc., 

8408. 
in  action  of  forcible  entry  and  detainer,  the 

right  of  possession  is  the  only  issue,  2460. 
as  to  improvements  in  trespass  to  try  title, 

4814. 
on  trial  de  now)  in  otrUorari  case,  to  be  con- 
fined to  grounds  of  error  specified,  etc., 

297. 

J. 

JACK  COUNTY, 
apportionment  of,  see  pp.  40-48,  vol.  I. 
boundaries  of,  see  pp.  262,  264  vol.  L 
land  district  of,  see  Index,  pp.  869,  860,hrol. 

exempt  from  stock  law,  art.  4669. 
JACKSON  COUNTY. 

terms  of  comaty  court  of,  validated,  1178c. 

apportionment  of,  see  pp.  40-48,  vol.  I. 

boundaries  of,  see  pp.  262,  268,  vol.  I. 

land  district  of,  see  Index,  pp.  869.  860.  vol. 
II. 

exempt  from  stock  law  and  hide  Inspection, 
art.  4659. 
JAILS,  shall  be  provided,  8002. 

sheriffs  keepers  of,  etc.,  8008. 

death  penalty  executed  in,  8004. 

to  be  properly  kept,  8006. 

marshal  may  use,  8006. 
liable  for  jail  fees,  8007. 

refusal  to  receive  into,  8008. 

to  be  located  at  county  seat,  706. 
JASPER  COUNTY, 

apportionment  of,  see  pp.  40-48,  vol.  I. 

boundaries  of,  see  pp.  252,  253,  vol.  I. 

land  district  of,  see  Index,  pp.  869,  860,  vol. 

exempt  from  stock  law,  art.  4669. 
JEFF  DAVIS  COUNTY, 
apportionment  of,  see  pp.  40-43,  vol.  I. 


JEFF  DAVIS  COUNTY  — Continued.'] 
boundaries  of,  see  pp.  262,  258,  vol.  I 
laud  district  of,  see  Index,  pp.  869-860,  voL 

JEFFERSON  COUNTY, 
apportionment  of,  see  pp.  40-48  vol.  I. 
boundaries  of  see  pp.  252,  258,  vol.  I. 
land  district  of,  see  Index,  pp.  869,  360,  vol . 

n. 

exempt  from  stock  law,  art.  4669.    ' 
JOHNSON  COUNTY, 
apportionment  of,  see  pp.  40-48,  vol.  I. 
boundaries  of,  see  pp.  26^,  258,  vol.  I. 
land  district  of,   see  Index,  pp.  869,  860, 

vol.  II.  ^ 

exempt  from  stock  law,  art.  4669. 
JOINDER,  in  actions  of  trespass  to  try  title, 

4786  (22,28,25,82). 
JOINT  OBLIGORS. 

one  of  several  may  be  sued  alone,  1200  (8). 
JOINT  OBLIGATIONS,  on  death  of  one  ob- 
ligor, binds  severally,  2017a. 
JOINT  OWNERS,    may  have  partition  with 
decedent,  when,  2182. 
may  compel  partition  of  property,  8466-84. 
estate  of,  does  not  survive  to  other  joint 

owner,  1666. 
may  join  or  sever  in'  affidavit  to  loss  of 
certificate,  8886. 
JOINT  OWNERS  OR  CREDITORS. 

one  of  several  cannot  sue  alone,  1200  (4) . 
JOINT  STOCK  ASSOCIATIONS. 

who  served  with  process  in  suits  against, 
1223. 
JOINT  STOCK  COlfPANIES,    suits  against, 
in  justice's  courts,  where  brought,  1666, 
(10). 
venae  of  suit  against,  1198,  }$  21,  28. 
JOINT  TITLE,  in  actions  of  trespass  to  try 

title,  4786  (20). 
JONES  COUNTY, 
apportionment  of,  see  pp.  40-48,  vol.  I. 
boundaries  of,  see  pp.  262,  868,  vol.  I. 
land  district  of,  see  Index,  pp.  869,  860,  vol. 

JOURNALS,  of  legiBlature,  to  whom  distrib- 
uted,  2728. 

cause  of  removal  of  certain  oiDoers  to  be 
entered  on,  etc.,  8879. 

vote  in  such  case  to  l>e  entered  on,  etc., 
8881. 

contract  for  the  printing  of,  8992. 

to  be  delivered  to  printer  to  publish,  by 

^whom,  4012. 

JUDGES,  of  supreme  court  and  court  of  ap- 
peals, see  Index,  pp.  853,  864,  vol.  I. 

judge  may  approve  bond  of  assignee,  66/. 
appoint  an  assignee,  when,  ^bf, 
accept  resignation  of  assignee,  65/  (1). 
examine  assignee  on  oath,  ^bk, 
examine  and  approve  assignee,  66o. 

of  supreme  court,  salary  of,  4468. 

court  of  appeals,  8alary  of,  4409. 

of  district  court,  salary  of,  4470. 

of  criminal  district  court,  salary  of,  4471. 

spechil,  commissioned  by  the  governor,  4472. 
salary  of,  how  paid,  4484. 

special,  elected  by  attorneys,  4474. 

salary  of,  how  ascertained,  4483. 
how  paid,  4485. 

of   provisional  judiciary,  ex  officio  noUry 
public,  4294  (2). 

of  appellate  court,  .contested  election  for, 
tried  where,  1721. 
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JUDGES — Conttniied. 

of  the    sopfeme  coart,  nukfpnhU  by  Im* 
peacbment,  A877. 
removable  oo  address,  8878. 
cause  for,  must  be  set  oat,  8879. 

of  the  district  court,  reoMnrable  by  Impeach- 
ment, 8877. 

removable  on  address,  8878. 
removable  by  supreme  coort,  8882. 

of  criminal  district  court,  see  Index,  p.  4M, 
vol.  I. 

connty,  see  Index,  p.  478,  s(  ssflr.,  vol.  I. 
district,  Ibid. 
shall  report  collections  of  montyt  etc,  951, 

982. 
relations  to  eoBmiiissioner*s  conrt,  1810, 

18ia,  1818. 
may  practice  law,  when,  886,  and  note. 
lees  of,  see  Index,  p.  798,  vol.  I. 
powers  and  duties  relating  to  administra- 
tion of  esUte,  1806. 1609, 1819,  1821. 

to  certify  as  to  physician  giving  certiicate 
of  insanity,  98. 

duty  of,  in  regard  to  admission  of  lonatic 
into  asylum,  98. 

may  order  certain  city  and  town  elections, 
888. 

may  order  election  to  incorporate  a  town, 
etc.,  when,  808. 

his  duty  after  receipt  of  return  of  such  elec- 
tion, 818. 

shall  order  election  to  abolish  incorporation 
of  town,  etc.,  when,  640. 

shall  order  election  to  organize  new  coun^, 
when,  668. 

shall  issue  certificates  of  election  to  oiBcers 
of  new  county,  678. 

shall  order  election  to  organize  disorganized 
county,  when,  675. 

shall  order  all  elections  for  county  and  pre- 
cinct officers,  etc.,  1680. 

shall  issue  writs  of  election,  1681. 

shall  order  special  elections  to  fill  vacan- 
cies, when,  1684. 

returns  of  election  shall  be  delivered  to, 
1698. 

shall    open    returns    of    election,   when, 
1705. 

shall  deliver  certificate^  of  election,  etc., 
1707-8. 

shall  make  returns  of  certain  elections  to 
secretary  of  state,  1709. 

shall  make  returns  of  election  for  governor 
and  lieutenant-governor,  1712. 

shall  make  returns  of  election  for  members 
of  the  legislature,  1714. 

such  returns  transmitted,  how,  1715. 

shall  open,  count,  etc.,  such  returns,  when, 
1716. 

shall  certify  officers   elected,   etc.,  to  sec- 
retary of  state,  when,  1717. 

coutestlDg  election  for  office,  where  tried, 
1722. 

in  case  of  tie,  another  election  to  be  ordered 
by,  when,  1754. 

shall  certify  death  of  certain  officers  to  sec- 
retary of  Ptate,  1757. 

duty  as  to  election  of  electors  for  president 
and  vice-president,  1768. 

duty  and  power  as  to  hiring  out  county  con- 
victs, 8602-9. 

duty,  etc..  In  regard  to  pilots,  3644. 

duties  of,  in  regard   to   public  education. 
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JUDGES — Continued, 
duties  of,  in  regard  to  school  hoosos,  etc^ 

8771-8. 
may  take  acknowledgment,  etc.,  of  deeds, 

etc.,  for  record,  4805. 
shall  order  election,  etc.,  nnder  slock  law, 

4592,  4608. 
may  issue  writ  of  attachment,  162,  1170. 
general  powers  of,  1172. 
to  commence  proceedings  in  gnardiinsklp, 

when,  2498. 
to  see  that  nM>Bey  of  ward  is  invested,  2088. 
may  grant  injtuictions  in  term  time  or  vac^ 

Uon,  2878. 
shall  appoint  committee    to  examine  inte 

couo^  finances,  978. 
contested  election  for  ofllce  of,  when  tiied» 

1720. 
may  celebrate  the  rite  of  matrimony,  2888. 
may  issue  writ  of  attachment,  152. 
cannot  appear  as  attorney,  286. 
may  remove   district  and  county  officers, 

8890-41417. 
salary  of,  4469. 
JUDICIAL  DISTRICTS,  apportionment;  of,  17. 
see  Index,  pp.  40-48,  vol.  I. 
which  elect  district  attorneys,  241. 
JUDICIAL  NOTICE,   see  Index,  pp.  738-746, 

vol.  I. 
taken  of  facts,  when,  1187  (16). 
JUDICIAL  PROCEEDINGS,  to  condemn  land 

for  use  of  the  United  Sutes,  820-80. 
JUDGMENT,  see  Index,  pp.  478  et  ss^.,  voL  I. 
of  supreme  court  and  court  of  appeals,  see 

Index,  pp.  858,  854,  vol.  I. 
in  justices*  courts,  see  Index,  pp.  527-529, 

vol.  I. 
in  guardianship,  2476,  2481. 
in  administration  of  estates,  see  Index,  pp. 

655-668,  vol.  I. 
in  case  of  escheat,  1775,  1777,  1779. 
as  evidence,  see  Index,  pp.  738-746,  vol.  I. 
in  forcible  entry  and  detainer,  see  Index,  p. 

804,  vol.  I. 
in  injuDction  proceedings,  see  Index,  p.  25, 

vol.  II. 
in  guo  warranto,  40981,  |  5. 
ia  causes  foY  trial  of  right  of  property,  se9 

Index,  p.  651,  vol.  II. 
In  actions  of  trespass  to  try  title,  see  Index, 

pp.  643,  644,  vol.  II. 
in  sequestration,  see  Index,  p.  528,  vol.  II. 
in  certiorari,  297,  298,  817,  819. 
In  partition  proceedings,  see  Index,  p.  191, 

vol.  II. 
how  recorded,  etc.,  see  Index,  pp.  495-497, 

vol.  II. 
when  lien,  provisions  relating  to,  see  Index, 

pp.  107,  108,  vol.  n. 
execution  on,  see  Index,  pp.  764-766,  vol.  I. 
remains  in  force  for  use  of  surety,  when, 

8664. 
execution  on,  issued  for  use  of  surety,  when, 

8664. 
against  co-surety,  8665. 
barred  by  limitation,  when,  8210  (2). 
suit  to  re-Instate,  when  destroyea  by  fire, 

etc.,  brought  when,  8207  (1). 

on  foreign    judgments,    brouf^t    vrlien, 

8208. 

to   revive    domestic  judgment,   brought 
when,  8210. 

rendered  in  favor  of  defendant  on  connter- 
clalm,  when,  647. 
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JUDOMENT   IN    ATTACHMENT.    See  At- 
tachment. 

rendered  bow,  179-181. 
JUDGMENT  IN  OABNISHMENT.    See  Qar- 
nUhmerU, 

by  default,  rendered  wben,  194,  and  note. 

on  failure  to   answer  wben  commii»8ion  is 
iBsaed,  204. 

bow  rendered  against  gamisbee,  205. 

lor  effects,  rendered  wben,  206. 
proceedings  on  failnre  to  deliver,  207. 

discbarges  gamisbee  from  debt,  etc.,  220. 

dependent  on  Jadgment  against  debtor,  220 

(1)  (2). 
on  payment  of,  gamisbee  may  protect  bim- 

self,  220  (8). 
JUDOMENT  LIEN,  takes  precedence   of    a 

sabsequently  acquired  bomestead  rlgbt, 

2841  (8). 
JURISDICTION,  of  supreme  conrt  and  conrt 

of  appeals,  see  lodex,  pp.  858,  854,  toI.  I. 
of  connty  court,  see  Index,  pp.  478  et  $eq.f 

▼ol.  I. 
of  district  court.  Ibid. 
as  relates  to  administration  of  estates,  see 

Index,  pp.  655-668,  vol.  I. 
of  criminal  district  court,  1496,  1497,  1499, 

1500. 
want  of,  renders  judgment  void,  2245,  (187), 

(148). 
bow  sbown,  2245  (144)  (147)  (160). 
of  county  court  over  guardians,  2469. 
of  district  court  over  guardians,  2470. 
of  proceedings  for  tbe  trial  of  tbe  rigbt  of 

property,  4881,  and  notes, 
over  lands  acquired  by  tbe  United  SUtes, 

ceded  bow,  888. 
concurrent,  retained,  884. 
to  apprentice  minors,  18. 
of  tbe  commissioners'  court,  1514-24. 
of  justices'  courts,  1589-45. 
of  tbe   supreme  court,  to  remove   certain 

officers,  etc.,  8884. 
sute  to  retain  concurrent,  over  lands  ceded 

to  United  States,  884. 
JURORS,  selection,   qualification,   etc.,  see 

Index,  pp.  76,  77,  vol.  II. 
JURY,  in  action  of  forcible  entry  and  detainer, 

2447,  2448,  2452. 
trial  by,  in  justices*  courts,  see  Index,  pp. 

527-529,  vol.  I. 
bow  selected  in  crimhial    district   court, 

1504. 
practice  as  to,  see  Index,  pp.  478,  et  seg. 

vol.  I. 
rigbt  of  trial  by,  in  cities  and  towns,  862. 
in  proceedings  to  condemn  land  for  United 

States,  828. 
f reebolders  sball  lay  out  new  road,  4867-9. 
jury  trial  in  lunacy  cases,  108-12. 
right  of  trial  by,  in  case  before  a  mayor,  etc, 

862,  581. 
election  contests  sball  be  tried  by  Judge  with- 
out jury,  1729. 
in  cases  of  proceedlngA  for  guardianship  of 

habitual  drankard,  or  person  of  unsound 

mind,  2656-69. 
no  trial  by  jury  allowed  in  probate  matters, 

except,  etc.,  1808. 
fees  collected  to  be  reported  and  paid  over 

by  county  clerk,  1156-7. 
to  assess  damages  on  judgment  by  default, 

wben,  1286. 
J  URT  CASES,  see  Index,  pp.  478  et  eeq.^  vol.  I 


JURY  COMMISSIONERS,  see  Index,  pp.  76. 

77,  vol.  II. 
JURY  DOCKET,  shaU  be  kept  by  derk,  bow,. 

8070. 
suits 'entered  on,  when,  8069. 

day  for  trial  of,  designated  how,  8071. 
caase  withdrawn  from,  wben  and  bow,  827^ 

and  8078. 
JURY  DUTY,  volunteer  guards  exempt  from,. 

8840  and  8848. 
JURY  FEE,  deposited  wben,  8066. 
need  not  be  paid  when  affidavit  of  inability 

is  filed,  8067. 
may  be  withdrawn,  wben,  8078. 
collection  of,  to  be  reported,  1109, 1156. 
to  be  paid  over  to  treasurer,  1109a,  1157. 
JURY  OF  VIEW,  to  lay  out  public  roads,  etc.,. 

^see  Index,  pp.  517,  518,  voL  II. 

JURY  SCRIP,  issued  to  jurors,  wben  and  bow,. 

8105. 
receivable  for  taxes,  8106. 
JURY  TRIAL,     provisions    regulating,   see 

Index,  pp.  76,  77,  vol.  II. 
in  administration,  not  allowed  In  probate 

courts  1808. 

allowed  in  district  court,  1808  (I). 
JUS  ACCRESCENDI,  abolished,  1655. 
JUSTICE,  when  applied  to  magistrate,  mean» 

a  justice  of  tbe  peace,  8140  (7). 
JUSTICE  OF  THE  PEACE,  provisions  relate 

big  to,  see  Index,  pp.  527-529,  voL  I. 
complaint  before  as  to  fences,  2482. 
fee  for  taking  acknowledgments,  2414. 
shall  not  receive  fees  for  motions  for  security 

of  costs,  etc.,  2412. 
may  be  appointed  for  unorganized  counties^ 

658c. 
sball  report  collections  of  money,  etc.,  951  - 

952. 
shall  be  charged  for  fines  and  judgments^ 

958.       . 
sball  make  out  abstract  of  judgment,  8156. 
removal  of,  from  precinct,  vacates  office  oi 

notary,  8865. 
may  issue  writ  of  attachment,  152.' 
may  issue  writ  of  garnishment,  188. 
may  issue  writ  of  sequestration,  4489. 
proceedings  before,  for  non-repair  of  macar 

dam  road,  etc.,  62a 
sliall  report  fines  imposed,  etc,  951-3. 
may  celebrate  tbe  rites  of  matrimony,  2888. 
enforcement  of  penalties  against  volunteer 

guards,  by,  8819-26. 
bow  removed  from  office,  8890. 
shall  issue    warrant  for   wrecked  cotton,. 

wben,  2899. 
judgment  containing  several  orders,  consid- 
ered as  one  judgment  only,  2418. 
fees  in  suits  to  be  taxed  against  party  cast, 

etc.,  2416. 
no  charge  allowed  for  copies  of  papers^ 

when,  2418. 
shall  keep  fee  l>ook,  2419. 
fee  bill  shall  be  produced  before  fees  are 

collectible,  2420. 
penalty  for   demanding,  etc.,  fees   unlaw- 
fully, 2421. 
shall  keep  list  of  fees  posted  bd  bis  office,. 

2422. 
shall  not  demand  fees  in  advance,  2428. 
execution  for  oosts,  2424. 
bill  of  costs   shall   accompany   execution,. 

2425. 
execution  shall  Issue  on  demand,  etc.,  2426.. 
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JUSTICE  OP  THE  PEACE  —  Continaed. 
no  fee  allowed  for  flliD^  certain  papers,  2480. 
shall  dekigoate  day  for  trial  of  arbitration,  46. 
sball  sammon  witnesses,  45. 
shall  report  fines,  etc.,  951. 
what  report  shall  state,  952. 
fines,  etc.,  charged  to  them,  958. 
<lat3r  of,  on  appeal  In  forcible    entry  and 

detainer,  2457. 
may  demand  payment  of  costs  np  to  ad- 
journment, 1420a. 
may  put  bill  in  hands  of  officer,  1420^. 
-JUSTICES'    COUBTS,  provisions  as  to,  pp. 

527-629,  vol.  I. 
suits  by  attachment  in,  154  (4). 
certiorari  to,  provisions  as  to,  299-4118. 

see  Index,  p.  146,  vol.  I. 
«xecntion  from,  issaed  how,  2270. 
4ierUorari  to  remove  cause  to  county  court, 

1642. 
duty  of  junlce  on  senrioe  of  writ  of   oer- 

tioroH,  1648. 
rules   governing  district  courts,   etc.,  to 

apply,  except,  etc.,  1644. 


K. 


KARNES  COUNTY. 
apportloDment  of,  see  pp.  40-48,  toI.  I. 
l)oundaries  of,  see  pp.  252,  258,  vol.  I. 
land  district  of,  see  Index,  pp.  859,  860,  rol. 

ir. 

KAUFMAN  COUNTY, 
apportionment  of,  see  pp.  40-^8,  toI.  I. 
boundaries  of,  see  pp.  252,  258,  vol.  I. 
land  district  of,  see  Index,  pp.  859, 860,  vol. 

II. 
exempt  from  stock  law,  art.  4659. 
KEEPER  OF  TOLL-BRIDOE,  ocQupatlon  tox 

on,  4665. 
KENDALL  COUNTY. 

apportionment  of,  see  pp.  40-48,  vol.  I. 
boundaries  of,  see  pp.  252,  258,  yoI.  I. 
land  district  of,  see  Index,  pp.  859,  860,  vol. 
II. 
KENT  COUNTY. 

apportionment  of,  see  pp.  40-48,  toI.  I. 
boundaries  of,  see  pp.  262,  258,  vol.  I. 
land  district  of,  see  Index,  pp.  859,  860,  vol, 
II. 
KERR  COUNTY. 

apportionment  of,  see  pp.  40-48,  toI.  I. 
boundaries  of,  see  pp.  252,  258,  vol.  I. 
land  district  of,  see  Index,  pp.  859,  860,  vol. 
II. 
KIMBLE  COUNTY, 
apportionment  of,  see  pp.  40-48,  toI.  I. 
boundaries  of,  see  pp.  262,  268,  vol.  I. 
land  district  of,  see  Index,  pp.  859,  860,  vol. 
II. 
KINO  COUNTY, 
apportionment  of,  see  pp.  40-48,  vol.  I. 
boundaries  of,  see  pp.  262,  258,  vol.  I. 
land  district  of,  see  Index,  pp.  859,  860,  voL 

•         II.  

KINNEY  COUNTY, 
apportionment  of,  see  pp.  40-48,  vol.  I. 
boundaries  of,  8ee  pp.  262,  258,  vol.  I. 
land   district   of,  see    Index,  pp.  859,  860, 
vol.  II. 
KNOWLEDGE,  of  attorney,  imputed  to  client, 
when,  226  (11). 
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KNOX  COUNTY, 
apportionment  of,  see  pp.  40-48,  ToL  I. 
l>oundaries  of,  see  pp.  262,  258,  vol.  I. 
land  district  of,  see   Index,   pp.  859, 
vol.  II. 

L. 


LABOR,  of  penitentiary,  system  of,  see  Index, 

pp.  221,  222,  vol.  II. 
LABORER.    See  Mechanic*^  Lien',  BaikwEdM. 
LACHES,  will  not  defeat  action  for  land  with- 
out actual  adver&e  possession,  8191  (1). 
LADING,  B I LL  OF.    See  BUI  of  Lading. 
LAMAR  COUNTY, 
apportionment  of,  see  pp.  40-48,  vol.  L 
boundaries  of,  see  pp.  262,  258,  vol.  I. 
land   district  of,  see   Index,  pp.  859,  360, 

vol.  II. 
exempt  from  stock  law,  art.  4659. 
LAMB  COUNTY, 
apportionment  of,  see  pp.  40-48,  vol.  L 
boundaries  of,  see  pp.  252,  258,  vol.  I. 
land  district  of,  see  Index,    pp.    859,   860, 

vol.  II.  • 

LAMPASAS  COUNTY, 
apportionment  of,  see  pp.  40-48,  vol.  I. 
boundaries  of,  see  pp.  262,  258,  vol.  I. 
land  district  of,  see  Index,    pp.  859,   860, 

vol.  II. 
exempt  from  stock  law,  art.  4659. 
LAND.    See  Archives;  Pubiie  Lands;   Sdiool 

Land. 
suits  affecting,  see  Index,  pp.  478,  et  seq., 

vol.  I. 
how  affected  by  statute  of  frauds,  see  Index, 

p.  810,  vol.  1. 
grants  of,  to  railroads,  see  Index,  pp.  460- 

464,  vol.  II. 
legal  and  equitable  interest  in,  may  be  sold, 

2288  (5-9). 
conveyed  in  fraud  of  creditors,  may  be  sold, 

2288(10). 
situate  without  his  county,  cannot  l>e  8<^d, 

by  sheriff ,  2288  (16). 
levy  on,  how  made,  2291,  and  notea. 
title  need  not  be  recorded,  8191  (2). 
limitation  to  suit  for,  when  held  under  tiUe 

or  color  of  title,  8191. 
"title »'  and  "  color  of  title  '•  defined,  8192, 

and  notes* 
suit  for,  when  held  under  a  deed  duly  regis- 
tered, etc.,  8198. 
titles  and  papers  relating  to,  archives  of 

general  land  office,  57-60. 
under  former  laws,  how  executed,  57  0^)* 
jusUce  has  no  jurisdiction  of  suits  affecting, 

1544. 
repealed  laws,  see  Appendix  to,  vol.  IL 
cession  of,  to  United  States,  819^5. 
if  United  States,  exempt  from  taxation,  885. 
defective  deed  for,  good  as  a  contract,  561. 
corporation  may  convey,  how,  600. 
venue  of  suits  for,  and  damages  to,  1198. 
grants  of,  to  cknal  companies,  2989-8001. 
not  to  be  granted  to  useless  ditches,  8001. 
limitation  of  actions  for,  8191-8201. 
LAND  AGENT,  occupation  tax  on,  4665. 
LAND  BOARD,  of  public  lands,  see  Index,  pp. 

896,  896,  vol.  IL 
LAND   CERTIFICATE,    assisqiment    of,   ar- 
chives of  general  land  office,  57  (20). 
copy  of,  from  land  office,  evidence  iHien, 

2268(1). 


Digitized  by 


GoogI( 


Land  Certificate. 


L. 


Lessees. 


LAND  CERTIFICATB  — Continned. 
transfer  of,  how  sbowo,  2268  (S). 
to  ditch  company,  how  located,  2996. 
when  floated,  original  to  remain  \ji  land 

office,  8809. 
for  nnlocated  balance,  to  issne,  when,  8810. 
to  be  indorsed  when  patented,  8811. 
to  be  delivered  only  to  owner,  8818. 
proof  of  title  to  be  filed  before  dellTery  to 

assignee,  8814, 15. 
not  to  be  located  on  titled  land,  8977. 
LAND  DISTRICTS,    provisions  relating   to, 
see  Index,  pp.  858-862,  vol.  11. 
how  constituted,  8818-^. 
LAND   GRANTS,    to   irrigation   canals   and 

ditches,  repealed,  2989. 
LAND  OFFICE.     See  €hneral  Land  Offlee. 
LAND  RESERVATIONS, 
are  open  to  location,  etc.,  8968-76. 
may  be  surrendered,  how,  8970a. 
LAND  SCRIP,  will  support  action  of  trespass 

to  try  title,  4795. 
LANDLORD,  not  bound  by  judgment  against 
tenant,  2845  (152). 
mniy  bring    action    of    treftpass  to  try  title 

against  tenant,  4784  (4,  5). 
may  be  made  party,  when,  4789,  4791. 
not   bound  by  judgment  against  tenant, 
4789(1). 
LANDLORD  AND  TENANT,  provisions  regu- 
lating, see  Index,  pp.  84,  vol.  II. 
LANGUAGE,  use  of  abusive,  obscene,  etc., 

in  cities  and  towns,  411. 
LA  SALLE  COUNTY, 
apportionment  of,  see  pp.  40-48,  vol  I. 
boundaries  of,  see  pp.  252,  858,  vol.  I. 
land  district  of,  see  Index,  pp.  859,  860,  vol. 

LAST  SICKNESS,   claims  for   expenses   of 

most  be  presented,  when,  2016. 
payment  of,  made  when,  2089. 
LATENT   AMBIGUITY,  may  be   explained, 

how,  548  (6). 
LAVACA  COUNTY, 
apportionment  of,  see  pp.  40-48,  vol.  L 
boundaries  of,  see  pp.  252, 858,  vol.  I. 
land  district  of^  see  Index,  pp.  859,  860,  vol. 

II. 
exempt  from  stock  law  and  hide  inspection, 

art.  4659. 
LAWS.    See  Common  Law, 
provisions  concerning,  etc.,  see  Index,  p. 

90,  vol.  II. 
when  and  how  proven,  2245  (90),  2250. 
kept  where,  61  (1). 
special,  pleaded,  how,  1191. 
alleged  in  pleadings,  when,  1187  (18)  to  (15). 
distributed  among  foreign   offlclau    how, 

2728 
of  United  States,  distributed  how,  2782 
of  this  state,  kept  where,  2724.  ^ 

to  whom  and  how  distributed,  2726  and 

2727. . 

shall  be  forwarded  tofor^gn  officials,  when, 

2728. 
.   of  other  states,  kept,  where,  2724. 
full  sets  of  shall  be  kept  in  state  library, 

2822. 
law,  common^  rules  of  as  to  evidence  fol- 
lowed, 2845. 
principles  of,  need  not  be  proven,  2245  (90) . 
enacting  clause*  2128. 
digest  off   to  whom  and  how  distributed, 

2729. 


LAWS — Continued. 
United  States,  how  distributed,  2782. 
number  of  copies  to  be  printed,  4000. 
"LAWFUL  ISSUE," defined.  551(8). 
LAW  POWERS,  of  district  court,  1122. 
LEASE.     See  Landlord  and  Tenant. 
assignee  of,  liable  for   rent,  8122  (2)  andf 

8122a  (7). 
by  guardian,  see  Index,  pp.  850-858,  vol.  L 
of  land,  within  statute  of  frauds,  when,  2464 

(88),  (84),  (87),  (88). 
not  affected  by  decree  for  partition,  8482. 
commissioners'    court  may,  euerte  for  de* 
linquent  laborer,  2984. 
LEASE   AND    SALE     OF     SCHOOL     ANI> 
OTHER  LANDS, 
see  Index,  pp.  895,  896,  vol.  U. 
LEASEHOLDS,  of  pubUc  lands,  exempt  front 
taxation,  4061. 
subject  to  taxation,  when,  4691. 
LEASE    OF    PENITENTIARY,    prohibited,, 
8517. 
provisions  relating   to,    8570,    8572,   8574^ 
8576-8578, 8580, 8581,  8584. 
LEE  COUNTY, 
apportionment  of,  see  pp.  40-48»  vol.  I. 
boundaries  of,  see  pp.  252,  258,  vol.  I. 
land  district  of,  see  Index,  pp.  859,  860,  voL 

exempt  from  stock  law,  art.  4659. 
LEGACIES,  primarily  charged  upon  personal 

estate,  4876Y12). 
LEGAL  HOLIDAYS.    SeeHoUiag: 
what  are,  2885. 
exemptions  and  requirements  observed  on, 

2886. 
if  they  occur  on  Sunday,  2887. 
LEGATEE,  may  obtain  order  for  delivery  of 

legacy,  when,  1947. 
LEGISLATURE,  time  of  meeting  and  organ* 

ization,  see  Index,  p.  92,  vol.  II. 
archives  of,  deposited  where,  62,  and  note, 
may  provide  for  election  of  district  attorneys 

840. 
may  create  new  counties,  651. 
returns  of  election,  etc.,  for  members  of 

the,  1714. 
such  returns  shall  be  transmitted  how,  etc., 

1715. 
contest  of  election  of   a  mranber  of   the, 

1746-50. 
county  judge  shall  certify  death  of  a  member 

of  the,  1757. 
reports  of  officers  to  be  furnished  to  the, 

etc.,  2489. 
shall  have  control  of  irrigation,  etc.,  2997. 
may  examine  books,  etc.,  of  railroad  cor- 
poration, 4122. 
special  act  of,  how  pleaded,  1191. 
journals  of,  how  distributed,  2728. 
who  entitled  tp  receive  copies  of  printed  acts 

of,  2726. 
current  prhittng  to  be  done  at  Austin,  8999* 
may  alter  rates  of  public  printing,  4019. 
LEON  COUNTY, 
apportionment  of,  see  pp.  40-48,  vol.  L 
boundaries  of,  see  pp.  2f52,  258,  vol.  I. 
land  district  of,  see  Index,  pp.   859,  860, 

vol.  II. 
exempt  from  stock  law,  art.  4659. 
LEOPARD,  amount  payable  for  the  killing  of, 

4561a. 
LESSEES,  of  school  lands  under  former  laws, 

righUof,  4062. 
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IjETTEBS. 


L. 


Ldotations. 


LETTERS.    See  Evidence;  Xitate  of  Decadents; 

Ouardianand  Ward, 
are  the  best  evidence  of  their  contents,  2245 

(21), (82). 
may  be  made  the  basis  of  a  pleading,  2262 

(1),  (3). 
of  administration  most  be  applied  for  within 

four  years,  1827. 
granting,  testamentary,  etc.y  1867-76. 
issuance  of,  1905-9. 

of  guardianship,  issue  wlien  and  state  wliat, 
2516. 
UTTTERS  TESTAMENTABT  OB  OF  ADMIN- 
ISTRATION, 
see  Index,  pp.  655-668,  vol.  I. 
JLSVT.     See  WHt  of  AttackmetU^    Index,  pp. 
764-766,  Tol.  I. 
duty  of  sheriff  or  constable  to  levy  attacli- 

ment,  164. 
may  demand  indemnity  before  levying  at- 
tachment, 165. 
property  exempt  from,  2885-7. 
proceedings  for  trial  of  right  of  property 
sliall  not  prevent  an  additional  levy,  4847. 
on  property  for  city  taxeft,  446. 
on  property  of  surety .  when,  2284. 
failure  of  officer  to,  2826. 
of  execution  on  railroad  companies,  4262. 
LEVY  OF   WRIT  OF  ATTACHMENT.     Sm 
AUachment;    Writ, 
property  subject  to,  166,  and  notes, 
of  writ  of  attachment,  how  made,  167. 
on  mortgaged  property,  bow  made,  167  (1). 
description  of  pro|>eriy  in,  177  (1),  (2). 
LIABILITY  OF  COMMON  CARRIER. 

see  Indtx,  pp.  186,  189,  vol.  I. 
LIBEL,  action  for,  must  be  commenced  when, 
8202. 
costs  in  snit  for,  how  taxed,  1429. 
venne  of  8uit  for,  1198,  §  8,  note  5. 
LIBERTY  COUNTY, 
apportionment  of,  see  pp.  40-48,  vol.  L 
boundaries  of,  see  pp.  252,  258,  vol.  I. 
land  district  of,  see  Index,  pp.  859, 860, vol.  II. 
LIBRARIAN, 
of  the  penitentiary,  8545. 
of  the  state  library,  2820. 
LIBRARIAN  OF  SUPREME  COURT,  1024,1025. 

salary  of,  4476. 
LIBRARIES,  sUte  library,  2820. 

public,  are  exempt  from  forced  sale,  2840. 
LIBRARY,    esUblishment    of   in   cities   and 

towns,  889,  505. 
«xempt  from  forced  sale,  when,  2885  (7-9). 
LIBRARY  OF  STATE,  commissioner  of  in- 
surance has  control  of,  68  (2). 
LICENSE,  of  attorney,  see  Index,  p.  118,  vol.  I. 
to  sell  liquor,  see  Index,  p.  184,  vol.  II. 
to  practice  medicine,  ses  Board  of  Medical 

Examiner$. 
incorporated  city,  etc.,  may  license  certain 

occupations,  88^-8. 
6uch  license  may  be  suspended,  etc.,  when, 

488. 
who  may  issue  marriage  license,  1149. 
requisites,  etc.,  of  marriage  license,  2840-2. 
irrigation  license,  2985. 
of  ferry,  4487,  4450. 

to  malce  and  vend  weights  and  measnres,4852. 
LICENSE  TAX,  may  be  imposed,  wlien,  by 

cities  and  towns,  888-888. 
LIENS,  provisions  relating  to,  see  Index,  pp. 
107,  108»  vol.  IL 
landlord's,  see  Index,  p.  84,  vol.  n. 


LIENS  —  Continued, 
in   guardianship,  see    Index,  pp.  850-858, 

vol.  L 
for  taxes,  4690. 

of  carriers  on  goods  to  secure  freight,  285  (1). 
power  of  justice  to  foreclose,  1589. 
venne  of  suit  for  foreclosure  of,  1198,  §  14. 
due  the  state,  kept  where,  2756. 
recorded  how,  4804  (1),  4881  (1). 
enforced  on  property  in  iiands  of  aasigneet 

how,  65JI  (2). 
property  subject  to,  not  set  aside  as  exempt, 

9000. 

may  l>e  sold,  when,  2001. 
claims  secured  by,  must  be  presented  for  al- 
lowance, 2015,  and  notes  1  and  8. 

proceeds  of  sale  of,  applied  how,  2042. 
of  attachment  defined,  179,  and  notea. 
foreclosed  by  judgment,  when  and  how,  180, 

180a,  and  notes, 
jurisdiction  of  district  court  to  foreclose  on 

Und,  1117. 
venue  of  suits  to  foreclose,  1198: 

Judgments  of  foreclosure  of,  1840. 
urisdiction  of  justices  of  the  pieaoe,  over, 

1589. 
on  estate  of  decedent,  vrhen,  1846. 
when  an  estate  is  withdrawn  from  adminis- 
tration, 1968. 
vendor's,  in  case  of  sale  of  property  of  an 

esUte,  2095. 
in  case  of  partition,  etc.,  of  an  estate,  2117. 
in  partition  of  estate  between  survivor,  2180. 
vendor's,  in  case  of  sale  of  property  of  a 

ward,  2599. 
of  Uindlords,  8107-225. 
none  allowed  on  school  property,  8775. 
for  taxes,  4690. 

venue  of  suits  to  foreclose,  1198. 
by  special  contract,  not  affected,  8190. 
state  has,  for  patent  fees,  8962a,  §  8. 
of  occupation  tax  on  property,  4668c. 
LIEUTENANT-GOVERNOR,  salary  of.  4458. 
removable  by  impeachment,  8877. 
returns  of  an  election  for,  1712-18. 
contest  of  election  for,  1751. 
is  exempt  from  militia  duty,  8241. 
LIFE  ESTATE,  one  holding,  may  be  sued  for. 

partition,  8466  (3). 
LIFE  INSURANCE.  See  Inturance;  Inswrance 

Companiee;   Mumal  Life  AMSodatione, 
see  Index,  pp.  48,  49,  voL  IL 
occupation  tax  on,  4665. 
LIQHTNINQ  RODS,  occupation  Uxon,  4666. 
LIMESTONE  COUNTY, 
apportionment  of,  see  pp.  40-48,  vol.  I. 
boundaries  of,  see  pp.  252,  258,  vol.  I. 
land  district  of,  see  Index,  pp.  859,  860,  voL 

II. 
exempt  from  stock  law  and  hide  Inspeotiott, 

art.  4659. 
LIMITATIONS,    provisions   regulating,    see 

Index,  pp.  122,  128,  vol.  IL 
in  action  of  trespass  to  try  titie  most  be 

specifically  pleaded,  4798. 
runs  against   surety  paying  an  6bliga0on, 

when,  8664(1). 
must  be  specially  pleaded,  1262  (25). 
fraudulent  concealment  must  be  set  up  by 

replication,  1262  (25). 
in  deed  under  Spanish  law,  void  when,  551 

(6). 
may  be  waived  by  provision  in  a  will,  487f 

(11). 
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Limited  Partnership. 


L— M. 


Mandamus. 


LIMITED  PARTNERSHIP,  provisions  regalat- 

iDg.  see  Index,  pp.  182,  183,  vol.  II. 
LINEAL  SURVEYS,  may  be  made  by  railroad 

corporation,  4168. 
LINES,  of   new  county,   distances  of    from 

connty  seat,  655,  8362,  (1). 
LIPSCOMB  COUNTY, 
apportionment  of,  see  pp.  40-48,  vol.  L 
boundaries  of,  see  pp.  252,  253,  vol.  I. 
land  district  of,  see  Index,  pp.  859,  360,  vol. 

II. 
exempt  from  stock  law,  art.  4659. 
LIQUIDATED  DEMAND,  defined,  649  (4). 
LIQUORS,  sale  of,  etc.,  may  be  regulated  by 
cities  and  towns,  890,  891,  392. 
regulation  of  sale  of,  3226a,  et  teq, 
excepted  from  prohibition,  8228. 
provisions  of  penal  code  as  to,  8228  (1). 
LIS  PENDENS,  effect  of  as  to  notice,  2245 
(76). 
must  be  specially  pleaded,  1262  (25). 
LITHOGRAPHIC  MAPS,  published  by  com- 
missioner  of  the  general  land  office,  8989a. 
LIVE  OAK  COUNTY. 

apportionment  of,  see  pp.  40-48,  vol.  I. 
boundaries  of,  see  pp.  252,  258,  vol.  I. 
land  district  of,  see  index  pp.  859,  860,  vol. 
II. 
LIVERY  STABLE,  lien  in  favor  of,  8183, 8186- 

8189. 
LIVE  STOCK,  provisions  as  to  transportation 
of  over  railroads,  see  Index,  pp.  460-464, 
vol.  II. 
care  of,  by  common  carrier,  284. 
may  be  sold,  when,  288. 
LLANO  COUNTY, 
apportionment  of,  see  pp.  40-48,  vol.  I. 
boundaries  of,  see  pp.  252,  258,  vol.  I. 
land  district  of,  see  Index,  pp.  859, 860,  vol. 
II. 
LOANS,  in  guardianship,  see  Index,  pp.  850- 
858,  vol.  I. 
of  chattels,  must  be  recorded,  when,  4381 

(1). 
of  chattels  void,  when,  2468. 
LOCAL  OI^ION ;  see  8227-3289c. 
LOCATION  AND  ENTRIES,  of  public  lands, 

see  Index,  pp.  858-862,  vol.  II. 
LOBO,  amount    payable  for  the   killing  of, 

4561a. 
LOGS,  brands  on,  4783a,  SS  1,  2,  4,  5. 
quarterly   reports   of    logs   floated,   4788a 
58. 
LOSS,  IN  INSURANCE, 
proof  of,  2970  (24). 
waived,  when,  2970  (25). 
parties  not  concluded  by  adjustment  of, 
when,  2970  (26). 
LOST  BOOK  OF  HARRIS  COUNTY,  deposited 

in  general  land  office,  57  (7). 
LOST  INSTRUMENT,  execution  of,  put  in 
issue  by  general  denial,  2245  (74). 
secondary  evidence    of,    admissible,  2245 

(45-6). 
when    preliminary    affidavit    onneceffsary, 

2257  (15). 
ancient  Instrument,  2257  ri6). 
execution  of,  put  in  issue  oy  plea  of  general 

denial,  1262  (25). 
Judgment  on,  rendered  how,  1889  (2). 
LOST  RECORDS  AND  PAPERS. 
*  how  supplied,  1475-1479. 

remedy  cumulative,  1475  (1). 
motioa  to  supply,  requisites  of,  1476. 


LOST  RECORDS  AND  PAPERS  —  Continued, 
substitution  by  consent,  made  how,  1477. 

where  there  is  a  controversy,  1478. 
contents  of,  established  by  consent,  1480. 
effect  of,  1481. 
LOTS,  when  a  homestead  in  city  or   town. 


in  the  cemetery,  exempt  from  taxation,  etc., 

by  city,  etc.,  500. 
in  cemetery,  etc.,  exempt  from  taxation  by 

state,  etc.,  4673. 
power  of  cemetery  corporations  in  relation 
to,  etc.,  639-41. 
LOVING  COUNTY, 
apportionment  of,  see  pp.  40-48,  vol.  I. 
boundaries  of,  see  pp.  252,  258,  vol.  I. 
land  district  of,  see  Index,  pp.  859,  860,  vol. 
II. 
LUBBOCK  COUNTY, 
apportionment  of,  see  pp.  40-48,  vol.  I. 
boundaries  of,  see  pp.  252,  258,  vol.  I. 
land  district  of,  see  Index,  pp.  859,  860,  yol. 
II. 
LUMBER  DEALERS.     See  Mechanics'  Lien, 
LUMBER   AND  TIMBER.    See   Timber  and 

Lumber. 
LUNACY.    See  IdioU;  Insanitif. 
persons  of  unsound  mind,  judicial  proceed- 
ings in  cases  of,  106-20. 
LUNATIC  ASYLUM,  provisions  as  to,  66-120. 

see  Index,  pp.  88,  89,  vol.  I. 
LUNATICS,  see  Index,  pp.  88,  89,  vol.  I. 
guardianship  of,  see  Index,  pp.  850-858,  vol. 

I. 
limitation  does  not  run  against,  8222. 
may  redeem  property  sold  for  taxes,  450. 
LYNN  COUNTY, 
apportionment  of,  see  pp.  40-48,  vol.  I. 
boundaries  of,  see  pp.  252,  258,  vol.  I. 
land  district  of,  see  Index,  pp.  859,  860,  vol. 
II.- 


MACADAM  AND  PLANK-ROAD  CORPORA- 
TIONS, may  enter  upon  lands,  etc,  611. 
may  condemn  land,  612. 
charter  forfeited  when  road  out  of  repair, 

618. 
cannot  collect  tolls,  when,  614. 
justices  may  hear  complaint  against,  1548 
and  1620. 
MADISON  COUNTY., 
apportionment  of,  see  pp.  40-48,  yol.  I. 
boundaries  of,  see  pp.  252,-258,  yol.' I. 
land  district  of,  see  Index,  pp.  859,  860»  vol. 

II. 
exempt  from  stock  law,  art.  4659. 
MAILS,  sbaU  be  carried  ij  railroads,  4285. 
MALICE,  how  shown,  2245  (70). 
MALICIOUS   PROSECUTION,  deflned,  8902 
(8). 
action  for,  must  be  commenced  wlien,  8202. 
venue  of  suit  founded  on,  1198,  $  8,  note  4. 
MALPRACTICE  OF  ATTORNEY, 
deflned  and  punished,  228  (1). 
proceedings  on  trial  for,  22^288. 
MANAGERS,  of   asylums,  see  Index,  pp.  88, 
89,  VOL  I. 
of  elections,  1678. 
MANDAMUS,  by  supreme  court  and  oouft  of 
appeals,  see  Index,  pp.  853,  854,  vol.  I. 
In  other  than  supreme  court  and  court  of 
appeal,  see  Index,  pp.  478  et  sag.»  vol.  L 
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Mandamus. 


M. 


Master  in  Chanceet* 


MANDAMUS  -^Continiied. 
writ  of,  granted  by  jadgeof  criminal  district 

court,  1498. 
shall  not  be  issued  against  officer  of  execu- 
tive department,  S483a,  §  4. 
MANDATE,  of   supreme  court  and  court  of 
appeals,  when  issued,  1050, 1058. 
bow  directed  in  case  of  change  of  jur- 
IsdictioD,  1084. 
proceedings  on  return  of,  in  court  below, 

1418-19. 
In  case  of   remoral  of   officer  from  office, 
when  to  issue,  8417. 
MANUFACTORY,  may  be  carried  on  or  rented 

by  guardian,  2552. 
MAPS,  evidence  when,  2245  (40). 
litho^graphed,  published  and  sold  by  com- 
missioner of  general  land  office,  8989a. 
of   county   line,   shall   be   returned,   etc., 

689. 
of  railroad  line,  shall  be  made,  etc.,  4248. 
commissioner  of  land  office  to  have  printed, 
8802. 
MAP  AND  PROFILE  OF  ROAD,  how  made, 

certified  and  filed,  4248. 
MARINE  INSURANCE,  see  Index,  pp.  48,  49, 

vol.   n. 
MARION  COUNTY, 
apportionment  of,  see  pp.  40-48,  voL  I. 
boundkrles  of,  see  pp.  252,  258,  vol.  L 
land  district  of,  see  Index,  pp.  859,  860,  vol. 

II. 
exempt  from  stock  law,  art.  4659. 
MARITAL  RIGHTS.    See  Huiband  and  W(fe; 
CammiunUif  Property, 
of  parties  removing  to  this  state,  2859. 
MARKET,   esUblishment  of,    in    ciUes  and 

towns,  878. 
MARKS  AND  BRANDS,  of  stock,  see  Index, 

pp.  560,  561,  vol.  II. 
MARRIAGE,  provisions  relating  to,  see  Index, 
pp.  889,  890,  vol.  I. 
rites  of,  may  be  celebrated  by  a  justice  o  ^ 

the  peace,  1548,  2888. 
may  be  proved  by  hearsay,  2245  (171) . 
issue  of,  null  in  law,  legitimate,  1656. 
of  feme  soZ«,  when  party  to  suit,  proceed- 
ings in,  1252,  1258. 
agreement  upon  consideration  of,  mnst  be 

in  writing,  2464. 
action  for  breach  of  promise  of,   barred, 

when,  8202. 
contract  of,  when  valid,  4885. 
property  acquired  aft^r,  by  wife,  to  be  re- 
corded, 4846. 
MARRIAGE     CONTRACTS,   may   be   made, 
when,  2847. 
certain  stipulations  in,  prohibited,  2847. 
authenticated,  how,  2848. 
cannot  be  altered  after  marriage,  2849. 
must  be  acknowledged  and  recorded,  when, 

2850. 
contract  in  consideration  of,  must  be   in 

writing,  2464. 
record  of,  necessary  when,  4885-6. 
MARRIAGE    LICENSE,    issued    by    clerk, 
1149. 
how  directed,  etc.,  2840. 
shall  not  issue,  without  consent  of  parents, 

etc.,  when,  2841. 
return  and  record  of,  2842. 
MARRIAGE     SETTLEMENT,    property    of, 
may  be  reserved  by,  4343. 
rights  of  remainder-men  under,  4343  (I). 


MARRIED  WOMEN.     See  Husband  and  Wife^ 
conveyance  by,  etc.,  see  Index,  pp.  495-497. 

vol.  II. 
separate  lands  of,  how  conveyed,  559. 
deed  executed  by,  alone,  void,  559  (1). 
cannot  empower  her  husband  to  convey  as 

her  attorney,  559  (3). 
acknowledgment  of  deed  by,  see  Index,  pp. 

495-497,  vol.  II. 
acknowledgment  of,  may  be  taken  by  notary, 

8371. 
not  necesMiry  parties  In  action  of  trespass 

to  try  title,  against  hnsbaud,  when,  47S8» 

W. 
limitation  does  not  run  against,  8222. 
bond  of  judgment,  when,  2245  (132;,  (140). 
how  affected  by  Judgment  against  husband, 

2245  (150),  (165). 
may  be  stockholders,  etc.,  when,  568. 
may  dispose  of  her  property  by  will,  4857 

(1). 
may  execute  joint  will  with  husband,  4858 

(2). 
may  be  estopped  as  to  her  interest  in  com- 

munlry  property  by  acceptance  under  will, 

4858  (8). 
execution  on  separate  property  of,  2318  (8). 
bond   of,  as  executrix   or   admlnlsiratrix, 

1894. 
bond  of,  as  gnardian,  2523. 
not  barred  by  limitation  in  real  actions, 

when,  etc.,  8201. 
not  barred  in  personal  actions,  when,  8222. 
entitled  to  writ    of  sequestration,    when, 

4489. 
must  join  in  conveyance  of  separate  estate, 

559. 
must  join   in  conveyance   of   homestead, 

560. 
must  be  sued  jointly  with  husband,  when, 

1204-6 
Separate  Property  of^  Suit  for. 
how  brought,  1204. 
by  husband  alone,  when,  1204  (1). 
by  husband  and  wife  jointly,  1204  (2) . 
by  wife  alone,  when,  1204  (3). 
by  wife  against  husband,  1204  (4) . 
MARSHAL, 
of  cities  and  towns,  duties  and  powers  of, 

868. 
tax  of  incorporated  town,  etc.,  to  be  col- 
lected by,  585. 
powers,  duties  and  fees  of,  of  incorporated 

towns,  etc.,  684. 
in  towns,  election  of,  etc.,  515-19. 
of  U.  S.,  may  use  jails,  8006. 

liable  for  jail  fees,  8007. 
MARTIN  COUNTY, 
apportionment  of,  see  pp.  40-48,  vol.  I. 
boundaries  of,  see  pp.  252,  253,  vol.  I. 
land  district  of,  see  Index,  pp.  859,  860,  vol. 

II. 
MARTIN  DE  LEON,  books,  etc.,  appertain- 
ing to  colony  of,  archives  of  general  land 

office,  57  (3). 
MASON  COUNTT. 
apportionment  of,  see  pp.  40-43,  vol.  I. 
boundaries  of,  see  pp.  252,  253,  vol.  I. 
land  district  of,  see  Index,  pp.  859,  860,  vol. 

II. 
MASTER,  of  apprentice,  see  Index,  p.  47,  voL 

I. 
MASTER  IN  CHANCERY,    appointment  and 

powers  of  in  receivership,  1470. 
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Matagorda  County. 
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MATAGORDA  COUNTY. 

apportionment  of,  see  pp.  40-48,  yoI.  I. 

boundaries  of,  see  pp.  252,  258,  vol.  I. 

land  district  of,  see  Index,  pp.  859,  860,  vol. 
H. 

exempt  from  stock  law,  art.  4659. 
BIATAGORDA  AND  LAVACA  BAYS,  mles  ap 
pllcable  to  pilots,  8658. 

penalty  for  unlicensed  pilots,  8659. 
MATERIAL-MEN.     See  Mechanics' Lien. 

lien  of,  for  material  furnished,  3164-79. 
MATRIX,  of  a  grant  defined,  57  (12). 
MATRON,  for  orphan  asylum,   appointment 

and  duties  of,  120a,  §  10. 
MAVERICK  COUNTY. 

apportionment  of,  see  pp.  40-48,  vol.  I. 

boundaries  of,  see  pp.  252,  258,  vol.  I. 

land  district  of,  see  Index,  pp.  859,  860,  vol. 

«  MAY  "  AND  «  SHALL,"  have  same  mean- 

ing,  8140,  note  1. 
MAYO^  see  Index,  pp.  199,  202,  vol.  I. 
an  incorporated  town  or  city,  removed  from 

office,  when,  8425-^488. 
proceedings  against,  8428. 

how  tried,  8429,  8481. 
when  removed,  ineligible  for  re-election, 

8482. 
entitled   to  abstract  of  apportionment  of 

school  fund,  8724. 
citation  In  suits  against  city,  etc.,  may  be 

served  on,  1222. 
shall  order  city  or  town  elections,  etc.,  1686. 
shall  be    contestee  in  contested   election, 

when,  1758. 

Mcculloch  county. 

apportionment  of,  see  pp.  40-48,  vol.  I. 
boundaries  of,  see  pp.  252,  258,  vol.  I. 
land  district  of,  see  Index,  pp.  859,  860,  vol. 
II. 

Mclennan  county. 

apportionment  of,  see  pp.  40-48,  vol.  I. 
boundaries  of,  see  pp.  252,  258,  vol.  I. 
land  district  ot  Bee  Index,  pp.  859,  860,  vol. 

II. 
exempt  from  stock  law,  art.  4659. 

Mcmullen  county. 

apportionment  of,  see  pp.  40-48,  vol.  I. 
boundaries  of,  see  pp.  252,  258,  vol.  I. 
land  district  of,  see  Index,  pp.  859,  860,  vol. 

n. 

measures.    See  WeigJUs  and  Measures. 
MEASURE  OF  DAMAGES.    See  Damages. 

on  breach  of  warranty,  558,  and  notes. 
MECHANICS,  shall  have  extra  credit  for  labor 

as  county  convict,  8598. 
MECHANIC'S  LIEN,  how  recorded,  4804  (1). 
provisions  relating  to,  see  Index,  pp.  107, 
108,  vol.  IL 
MEDINA  COUNTY. 

apportionment  of,  see  pp.  40-48,  vol.  I. 
,    boundaries  of,  see  pp.  252,  258,  vol.  I. 
land  district  of,  see  Index,  pp.  859,  860,  vol. 
II. 
MEDICAL    EXAMINERS,  BOARD  OF.     See 

Board  of  Medical  Examiners. 
MEDICINES,  liquor,etc.,  may  be  sold  as,  8228. 
MEMORANDA^  may  be  used  by   witness  to 
refresh  memory,  2245  (10). 
of  allowance  or  rejection  of  claim  against 

estate  of  a  decedent,  2022-28. 
may  be  given  in  evidence,  when,  2028. 
written,  required  in  certain  contracts,  etc., 
2464. 


MEMORANDA— Continue 
of  allowance,  etc.,  of  claiK 

2627.  ^ 

eifect  of  failure  to  make  such,  v 
the  same  is  evidence,  when,  268d. 
of  instruments  deposited  for  rec6y 
be  kept,  etc.,  4297. 
MENAGERIE,  occupation  tax  on,  4665.     . 
MENARD  COUNTY, 
apportionment  of,  see  pp.  40-48,  vol.  L 
boundaries  of,  see  pp.  252,  258,  vol.  I. 
land  district  of,  see  Index,  pp.  859,  860,  vol. 
II. 
MENDICANTS,  of  cities  and  towns,  may  be 

punished,  898. 
MERCANTILE  FIRM,  desiring  to  incorporate 

must  give  notice,  608. 
BfERCHANTS,  occupation  tax  on,  4665. 
suits  on  account  between,  brought  when, 

8205. 
note    given  as  memorandum,  included  in 

account,  8205  (9) . 
accounts  between,  excepted  from  statute  of 
limitation,  8204. 
MESSAGE. 

of  the  governor  to  be  printed,  etc,  4001. 
MEXICAN   LION,   amount  payable  for  the 

killing  of,  4561a. 
MIDDLE  NAME. 

evidence  of  identity,  when,  2245  (69). 
MIDLAND  COUNTY, 
apportionment  of,  see  pp.  40-48,  vol.  I. 
boundaries  of,  see  pp.  252,  258,  voL  I. 
land  district  of,  see  Index,  pp.  859, 860,  vol. 
II. 
MILAM  COUNTY, 
apportionment  of,  see  pp.  40-48,  vol.  I. 
boundaries  of,  see  pp.  252,  258,  vol.  I. 
land  district  of,  see  Index,  pp.  859, 860,  vol. 

MILE-POSTS. 

macadam  and  plank-road  corporations,  shall 
erect,  etc.,  619. 
MILE-POSTS  ON  PUBLIC  ROADS,  shall  be 
set  up,  4422. 

to  be  replaced,  when,  4424. 

labor  exchanged  for  making,  4425. 
MILITARY  DUTY,  who  are  subject  to,  8240. 

persons  exempt  from,  8241. 
MILITARY  STORES.    See  Arms. 
MILITIA,  provisions  as  to,  see  Index,  pp.  156, 
157,  vol.  II. 

of  whom  composed,  8240  (1). 
MILLERS,  are  exempt  from  jury  service,  8014. 

are  exempt  from  militia  service,  8241. 
MILLET  SEED,  fifty  pounds  in  legal  bushel, 

4848a,  §  1. 
MILLS  COUNTY. 

apportionment  of,  see  pp.  40-48,  vol.  I. 

boundaries  of,  see  pp.  252,  258,  vol.  I. 

land  district  of,  see  Index,  pp.  859,  860,  vol. 

MINES  AND  MINERALS,  released  to  owner 
*    of  land,  8800. 
reserved  from  sale,  8800a. 
regulations  for  sale  of,  8800a,  §  2. 
location  of,  how  made,  etc.,  8800a,  §  8. 
regulations  for  worldng,  8800a,  §  4. 
registration  of    description,   notice,   etc., 

8800a,  §  5. 
MINISTERS,  may  visit  and  preach  to  convicts, 

when,  8547. 

are  exempt  from  jury  service,  8014. 

are  exempt  from  militia  service,  8241. 


52— Tex.  Civ.  Stot.,  Vol.  H. 


817 


Digitized  by 


GoogI( 


Manix 


M.  MOBTOAGE. 


MINISTEBS  —  CoDtiniied. 

are  authorized  to  celebrate  the  rites  of  mat- 
rimony, 2838. 
MINORS.     See  Infant. 

provisioiiM  relating  to  apprenticing  of,  see 
Index,  p.  47,  vol.  I. 

guard iansliip   of,  see   Index,   pp.   850-858, 
vol.  I. 

guardian  ad  litem  appointed  for,  1211,  2106. 

sball  not  marry,  when,  2889. 

removal  of  disabilities,  petition  for,  3361a, 

§1. 

decree,  3361a,  §  2. 

full  age,  when,  3361a,  §  3. 

service  of  petition,  8361a,  §  4. 
cannot  make  a  will,  4857  (2). 
heirs  not  estopped  from  averring  minority 

of,  4857  (8J). 
bound  by  a  f udgment,  when,  2245  (133) . 
execution    may    run  against  for  costs,  in 

proceedings  for  partition,  2138  (1) . 
guardian  ad  litem  appointed  for,  in  proceed- 
ings for  partition,  2134. 
allowance  to,  when  and  how  made,  1984,  and 

note, 
name  of,  may  be  changed,  how,  337. 
bond  of,  as  executor,  etc.,  1895. 
not  barred  by  limitation  until,  etc.,  3201-22. 
may  have  a  mark  and  brand,  etc.,  4557. 
allowance  to  children,  1984-91. 
MINUTE  MEN,  may  be  called  out,  when,  3283. 
MINUTES, 
of  court  read  and  signed,  1175. 

special  judge  shall  sign,  when,  1176. 
of  probate  court,  meaning  of  term  defined, 

1820. 

must  be  signed  by  county  judge,  1821. 
of  district  court  shall  be  read  in  open  court, 

etc.,  1129. 
special  judge  shall  sign,  when,  1130. 
what  papers  shall  be  recorded  in  probate, 

1800. 
papers  of  guardianship  which  shall  be  re- 
corded in,  2475. 
of  county  commissioners'  court,  1527-8. 
MISBEHAVIOB,  of  attorney,  how  punished, 

227. 
MISDEMEANORS,  may  be  punished  by  cities 

and  towns,  411. 
MISDEMEANOR     INVOLVING    OFFICIAL 

MISCONDUCT,  works   a  removal  from 

office,  3888. 
MISJOINDEB,  of  defendants,  when,  1200  (22). 

taken  advantage  of,  how,  1200  (23) . 
MISRECITAL. 

in  judgment  corrected,  how,  1355,  and  notes. 

MISTAKE,  must  be  specially^leaded,  1262  (25) . 

in  judgment  corrected  in  open  court,  how, 

1854. 

in  vacation,  how,  1355. 
limitation  as  to  time  for  correcting,  1355 

(l). 
motion  to  correct  heard,  when,  1355  (2) . 
correction^  how  made,  1355  (3). 
made  pending  an  appeal,  1355  (4). 
in  appellate  court,  1355  (5) . 
embodied  in  judgment,  1356. 
vrill  cure  error,  1357. 
in  returns,  see  Citation. 
in  the  return  of  process,  may  be  corrected, 

how,  1239. 
in  a  verdict,  corrected,  how,  1336. 
final  decree  of  probate  court  may  be  revised, 
etc.,  in  case  of  when,  etc.,  1786. 


MISNOMER,  of  corporation,  does  not  vitiate 

Arrant,  etc.,  599. 
MITCHELL  COUNTY, 
apportionment  of,  see  pp.  40-43,  Tol.  I. 
boundaries  of,  see  pp.  252,  253,  vol.  I. 
land  district  of,  see  Index,  pp.  359,  860,  vol. 
IL 
MONEY,  collection  of,  on  executions,  see  In- 
dex, pp.  764-766,  vol.  I. 
investing  and  loaning,  of  ward  by  guardian, 

2558-2568. 
public,  to  be  kept  in  the  treasury,  2772. 
of  private  individual,  not  to  be  kept  in  the 
treasury,  2772. 
MONEY  BROKERS   OR  BANKEBS,  occupa- 
tion tax  on,  4665. 
MONTAGUE   COUNTY, 
apportionment  of,  see  pp.  40-43,  vol  L 
boundaries  of,  see  pp.  252,  253,  voL  L 
land   district  of,  see  Index,  pp.   359,  360, 
vol.  II. 
MONTGOMEBY  COUNTY, 
apportionment  of,  see  pp.  40-43,  vol.  I. 
boundaries  of,  see  pp.  252,  253,  vol.  I. 
land  district  of,  see  Index,   pp.   859,  360, 

vol.  II. 
exempt  from  stock  law,  art  4659. 
MONTH,  means  a  calendar  month,  3140    (10). 

school  month  defined,  3712. 
M(X)BE  COUNTY, 
apportionment  of,  see  pp.  40-43,  vol.  I. 
boundaries  of,  see  pp.  252,  258,  vol.  I. 
land   district   of,   see  Index,  pp.  859,  860, 

vol.  II. 
exempt  from  stock  law,  art.  4659. 
M0BBI8  COUNTY, 
apportionment  of,  see  pp.  40-43,  vol.  I. 
boundaries  of,  see  pp.  252,  253,  vol.  I. 
land  district  of,   see  Index,   pp.   859,  860, 

vol.  II. 
exempt  from  stock  law,  art.  4659. 
MOBTGAGE.    See  Chattel  Mortgage. 
chattel,  provisions  relating  to,  see  Index,  pp. 

107,  108,  vol.  II. 
in  guardianship  matters,  see  Index,  pp.  850- 

853,  vol.  L 
on   chattels,  registry   of,  how  shown,  2245 

(34). 
of  chattels,  void  when,  65r,  and  note, 
venue   of   suit  for    foreclosure    of,    1198, 

ill- 
power  of  justice  to  foreclose,  1539. 
how  recorded,  4304,  and  note,  4381-4883. 

where,  4333-4342. 
due  the  state,  kept  where,  2756. 
binds   homestead  when  created   before  Its 

dedication,  2341  (l). 
created  after  its  dedication,  null  and  void, 

2841  (2). 
property  subject  to,  may  be  levied  on  and 

sold,  2296,  and  notes, 
cannot  be  pointed  out  for  levy  by  defendaat» 

2289. 
shall  not  he  sold,  when,  2290. 
executor  or  administrator  may  release,  wlien, 

1935. 
proceeds  of  sale  of  mortgaged  property  in 

estate  of  decedent,  how  to   be   applied, 

2042. 
order  for  sale  of  mortgaged  property  in  es- 
tate of  decedent,  2067. 
in  sale  of  real  estate  of  estate  of  decedent, 

mortgage  must  be  taken  from  porcbaser, 

when,  etc.,  2098. 
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HORTOAGB  —  Continned. 
penalty  for  neglect  to  take  mortgages  in  such 

cases,  2094. 
goods,  etc.,  mortgaged  may  be  levied  on,  etc., 

S296. 
by  railroad  corporations,  invalid  unless,  etc., 

4220. 
judgments  of  forclosnre  of,  1840. 
may   be   discharged   on    ward's   property, 

without  sale,  2589. 
of  chattels,  to  be  filed  with   county   clerk, 

81906. 
MORTGAOEE.    See  Chattel  Mortgage, 
cannot  maintain  action  of  trespass  to  try 

tiUe,  4786  (80). 
a  lien  creditor  within  the  statute,  81905  (25) . 
HOTHEB,  inherits  from  chUd,  when,  1645. 
bastards  inherit  from,  1657. 
infant  child  of  convict  mother  to  be  received 

with,  in  penitentiary,  8555. 
JiOTION,  practice  as  to  making,  etc.,  see  In- 
dex, pp.  478  et8eq,j  vol.  I. 
in  injunction  proceedings,  2891,  and  notes, 
for  failure  to  pay  over  money,  when  and  how 

made,  2825,  and  notes, 
to  levy  on,  or  sell  property,  2826,  and  notes, 
to  return  execution,  2827. 
against  an  attorney,  for  failure  to  pay  money 

collected,  284. 
against  an  attorney,  to  show  his  authority, 

etc.,  287-9. 
to  dismiss  a  eertUnrarif  to  be  filed,  when, 

811. 
for  rehearing  in  supreme  court  or  court  of 

appeals,  1051-5. 
for  new  trial  in  justice  court,  1628-4. 
against  officer,  for  not  returning  execution; 

barred  by  limitation,  when,  8211. 
in  district  and  county  courts,  1452-7. 
for  security  for  costs,  no  fee  allowed,  2412. 
HOTIVfi,  or  intent  evidence  of,  admissible  to 

show  fraud,  2245  (21). 
how  shown,  2245  (70). 

:motley  county. 

apportionment  of,  see  pp.  40-48,  vol.  I. 
boundaries  of,  see  pp.  252,  258,  vol.  I. 
land   dlHtrict   of,   see  Index,  pp.  859,  860, 
vol.  II. 
MUNICIPAL  C0RP0BATI0N8,  provisions  as 
to,   840  et  Heq, 
see    Index,  pp.    199-202,  vol.1. 
MUNICIPAL  GOVERNMENT,  see  Index,  pp. 

199-202,  vol.  II. 
MUSTER  ROLLS,  of  company,  how  made  out, 
etc.,  8298. 
filed  where,  8279. 
MUTUAL  LIFE  ASSOCIATIONS,  statements 
required  of,  2971a. 
not  subject  to  general  law,  2971a. 


N. 

NACOGDOCHES  COUNTY, 
apportionment  of,  see  pp.  40-48,  vol.  I. 
boundaries  of,  see  pp.  252,  258,  vol.  I. 
land  district  of,  see  Index,  pp.  859,  860,  vol. 

exempt  from  stock  law,  art.  4659. 
NAME.    See  Change  of  Name. 
how  changed,  886-9. 
of  either  party  may  be  changed  by  decree  of 

divorce,  2866  (1),  889. 
evidence  of  identity,  when,  2245  (69). 


NAME  —  Continued. 
In  Pleading. 

*  mistake  in,  effect  of,  1195  (7). 
of  parties  to  suit,  must  be  stated,  1195,  and 

note  (1). 
of  individual  partners,  must  be  stated,  1195. 

(2). 
corporate  name  must  be  stated,  1195  (8) . 
name  of  officer  on  whom  process  is  to  be 
served  should  be  stated,  1 195  (4) . 
fiduciary  character  of  party  should  be  shown, 

1195  (5). 
unknown  heirs  described,  how,  1195  (6). 
stated  in  citation,  how,  1215. 
variance  In,  effect  of,  1215  (2). 
NAME,  CHANGE  OF.     See  Change  of  Name. 
NAVARRO  COUNTY, 
apportionment  of,  see  pp.  40-48,  vol.  I. 
boundaries  of,  see  pp.  252,  258,  vol.  I. 
land  district  of,  see  Index,  pp.  859,  860,  vol. 

II. 
exempt  from  hide  inspection,  art.  4659. 
NAVIGABLE  STREAMS. 

surveys,  how  made  on,  8911. 
NAVIGATION,  right  of  way  granted  to  cor- 
porations for,  2996. 
subject  to  legislative  control,  2997. 
may  use  waters  of  rivers  and  streams,  2998. 
may  crosn  highways,  2999. 
NEAREST  COURT  HOUSE,  defined,  1278  (1). 
NECESSARIES, 
suits  for,  joint  against  husband  and  wife, 
1205. 
NEGLIGENCE,  defined,  2900. 
resulting  in  death,  action,  2899. 
in  construction  of  railroads,  how  alleged, 
4171  (8). 

how  shown,  4171  (7). 
evidence  of,  see  Index,  pp.  788-746,  vol.  I. 
NEGOTIABLE  INSTRUMENTS,  provisions  as 
to,  262-276. 

see  Index,  pp.  129, 180,  vol.  I. 
NEGROES,  marriage  of  with  certain  persons 

prohibited,  2848. 
NEIGHBORHOOD  ROADS,  how  established, 
4879-4887. 
may  be  discontinued,  when,  4888. 
NEW  COUNTIES,  on  appeal,  cases  from  re- 
turnable, where,  1009. 
NEWSPAPER,  ordinances,  etc.,  of  cities  and 

towns,  published  in,  484. 
NEWTON  COUNTY, 
apportionment  of,  see  pp.  40-48,  vol.  I. 
boundaries  of,  see  pp.  252,  258,  vol.  I. 
land  district  of,  see  Index,  pp.  859,  860,  vol. 

II. 
exempt  from  stock  law,  art.  4659. 
NEW  TRIALS.     See  Evidence, 
see  Index,  pp.  478,  et  seq.,  vol.  I. 
in  justices*  courts,  see  Index,  pp.  527-529, 

vol.  I.* 
in  proceedings  for  guardianship  of  person 

of  unsound  mind,  2659. 
where  jury  has  been  discharged,  1814. 
NEWLY  ORGANIZED  COUNTY,  taxes  due  in, 

how  collected,  4777d. 
NEXT  FRIEND,  liable  for  costs,  1420  (1). 
NIL  DICET,  effect  of  judgment  by,  1282  (10). 
NOISES   IN  CITIES  AND  TOWNS,  may   be 
suppressed,  897. 
may  be  prohibited,  407. 
NOLAN  COUNTY, 
apportionment  of,  see  pp.  40-48,  voL  L 
boundaries  of,  see  pp.  252, 258,  vol.  L 
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NOLAN  COUNTY  —  Cod  tinned, 
land  district  of,  see  Index,  pp.  859,  860,  vol. 

II. 
NOMINAL  PLAINTIFF.    See  Plaintiff. 
death  of,  will  not  abate  suit,  1254. 
actual  party  may  prosecute  snlt,  when,  1254, 

and  notes, 
judgment  cannot  be  recovered  against,  on 

counter-claim,  1254  (2). 
NON  £ST  FACTUM,  proof  of,  see  Index,  pp. 

788,  746,  vol.  I. 
plea  must  be  verified,  1265. 
roust  be  specially  pleaded,  1262  (25). 
plea  of,  In  justice's  court,  must  be  sworn, 

to,  1574. 
NON-JUBY  CASES,  tried,  when,  1290. 
judgment  in,  rendered,  when,  1290  (1). 
trial  of,  how  conducted,  1292. 
admission  of  improper  evidence,  effect  of, 

1292  (1). 
judgment  set  aside  on  appeal,  when,  1292  (2). 
NON-NEGOTIABLE  INSTRUMENTS. 

see  Index,  pp.  129,  180,  vol.  I. 
NON-RESIDENTS,  venue  of  suit  against,  1198, 
§8. 
where  plaintiff  is  a  non-resident,  1198,  |  8, 

note  2. 
suits   against,  in   justices'    courts  where 

brought,  1556  (8). 
lands  of,  in  unorganized  counties,  assessed 

how,  4728. 
may  pay  taxes  at  comptroller's  office,  when, 

4745a. 
tax  upon  land  of,  in  unorganized  counties, 

where  paid,  4769. 
attachment  against  property  of,  when,  152. 
may  be  cited  by  publication,  1285. 
may  be  served  with  citation  personally,  how, 

1280. 
guardianship  of  estate  of  non-resident  mi- 
nor, 2515. 
applying  for  passage  of  special  law  may  pub- 
lish notice,  where,  8184. 
NON-RESIDENT  GUARDIAN,  may    remove 

property  out  of  state,  2672. 
may  obtain  letters  in  this  state,  when  and 

how,  2671,  2675. 
order  for  delivery  of  property,  made  when, 

2678-2675. 
iruardianship  of  estate  of,  2515,  2516. 
NON-RESIDENT  DEFENDANTS.    See  Cita- 
tion. 
jurisdiction  as  to,  1122,  and  note  (8). 
NON-SUIT,  allowed  when,  1259,  1301. 
will  not  bar  another  action,  1801  (1). 
cannot  be   taken   to  prejudice  a   counter- 
claim, 1260,  1801  (2). 
injustice's  court,  plaintiff  to  be  non-suited, 

when,  1588. 
NORMAL  SCHOOLS,  see  Index,  pp.  290-294, 

vol.  II.  • 

colored,  see  Index,  pp.*  290-294,  vol.  II . 
NOTARY  PUBLIC, 
provisions  regulating,  see  Index,  p.  162,  vol. 

II. 
copies  of  acts  of,  admissible  in  evidence, 

when,  2254,  and  notes, 
may  be  appointed  for  unorganized  counties, 

653a. 
justice  of  the  peace  commissioned  as,  1585. 
authorized   to  take  proof,    etc.,    of  deeds, 

4305-6,  and  notes, 
fees  of,  2408. 
how  removed  from  office,  8418  and  3419. 


NOTARY  PUBLIC  — Continued, 
affidavits,  etc.,  may  be  taken  before,  7. 
protests  of  negotiable  instruments  before, 

278-4. 
county  judge  shall   certify  death  of,   etc.,. 

1757. 
official  acts  of,  are  evidence,  2254. 
not  allowed  to  charge  fee  for  examination, 

etc.,  2418. 
shall  keep  fee  books,  2419. 
penalty  for  demanding,  etc.,  fees  unlawfully, 

2421. 
shall  keep  list  of  fees  posted  In  his  office,. 

2422. 
removal  of,  from  office,  8418-19. 
NOTARIAL  ACTS,  under  Mexican   govern- 

.  ment,  how  executed,  57  (18). 
NOTES.     See  Bills  and  Notee. 
provisions  as  to,  262-^6,  see  Lidex,  pp.  129,. 

130,  vol.  I. 
limitations  of  actions  on,  8205,  and  notes, 
possession  of  promissory,  is  presumption  of 

ownership,  2245  (8). 
cannot  be  sold  under  execution,  2288  (I) . 
execution  of,  presumed  unless,  etc.,  2262. 
NOTICE,  of  election  for  local  option,    bow 

posted,  8280. 
of  license  to  sell  liquors,  etc.,  8226a,  §§  8,  9^ 

10. 
of  result  of  local  option  election,  8288  (1), 

8284,  8285. 
order,  etc,  on  second  local  option  election,. 

8287. 
of  assignment,  when  and  how  given,  65d. 
will  bind  shipper,  when,  278  (11). 
of  receipt  of  freight,  how  given,  282  (2). 
of  protest.  See  Proteet. 
of  Instruments  of  conveyance;  record,  4884^ 

and  notes, 
of  sale  by  pawnbroker,  8500. 
evidence  of,  see  Index,  pp.  788-746,  vol.  I. 
knowledge  of  attorney,  imputed  to  client^ 

when,  225  (11). 
in  proceeding  against  a  garnishee,  215-16. 
effect  of,  as  to  discounts  against  written  in* 

struments  assigned,  265. 
.  of  sale  of  property  by  a  carrier,  286. 
conveyance     not  good   against  purchaser 

without,  when,  549. 
business  firms  shall  give,  of  intention  to  In- 
corporate, etc.,  608. 
of  election  to  detach  portion  of  a  county, 

etc.,  662. 
to  adjoining  county  as  to  running  county  line, 

687. 
of  motion  for  rehearing  in  supreme  court, 

etc.,  1052. 
of  motion  In  suit  pending,  1454. 
of  motion  that  does  not  relate  to  suit  pend- 
ing, 1456.       : 
of  application  for  appointment  of  a  receiver, 

1463. 
of  private  sale  of  ward's  property  not  re- 
quired, 2586. 
of  motion  for  new  trial,  etc.,  in  justice's 

courts,  1624. 
of  appeal,  in  district  or  county  court,  1887. 
of  appeal,  in  justice's  court,  1689. 
of  an  election,  If85. 

of  intention  to  contest  an  election,  1724-7. 
of  opening  ballot-box  in  contested  election 

case,  1788.      \ 
county  clerk  shall  issue,  in  probate  matters, 

1805.  \ 
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IJOTICE  —  Contimied 

of  issoance  of  letters  testamentary,  etc., 
2010-14. 

of  sale  of  real  estate  by  ezecator  or  admin- 
istrator, 2076. 

of  priTate  sale  by  execntor,  etc.,  need  not 
bef^iven,  2086. 

to  take  depositions  of  a  witness,  2219. 

of  sale  of  real  estate  nnder  execntion,  2809. 

to  be  published  in  newspaper,  when,  2809a. 

of  sale  of  personal  property  nnder  execution, 
2812. 

to  compel  designation  of  homestead,  when, 
2847-51. 

of  application  for  writ  of  injunction,  when, 
2878. 

in  insurance  matters,  how  to  be  published, 
2964. 

to  persons  selected  as  jurors,  8047-9. 

of  exhibits  by  executors,  etc.,  1828. 

of  intention  to  apply  for  a  special  law,  etc., 
8180-87. 

of  proceedings  to  remove  officer  from  office, 
8880. 

of  location,  etc.,  of  public  office  of  railroad 
corporation,  4118-19. 

of  meeting  of  stocicholders  of  railroad  cor- 
poration to  increase  capital  stock,  4146-7. 

of  special  meeting  of  stocldiolders  of  rail- 
road corporation,  4162. 

time  of  running  trains  on  railroad  to  be  fixed 
by,  etc.,  4226. 

of  application  for  a  neighborhood  road, 
4282-8. 

of  proceeding  to  condemn  property  by  rail- 
road company,  4186-90. 

to  settlers  of  running  division  lines,  8914. 

deed,  etc.,  recorded  is,  4842. 
NOT  GUILTY,  plea  of,  in  actions  of  trespass 

to  try  title,  4792,  4798,  and  notes. 
NUISANCES,  in  cities  and  towns,  408-406. 
NUECES  COUNTY. 

apportionment  of,  see  pp.  40-48,  vol.  I. 

boundaries  of,  see  pp.  252,  258,  vol.  I. 

land  district  of,  see  Index,  pp.  859,  860,  vol. 
II. 

exempt  from  stock  law,  art.  4659. 
NUNCUPATIVE  WILL,    personal    property 
may  be  disposed  of  by,  4862,  and  note. 

requisites  of,  4868. 

notice  and  proof  of,  4864. 

testimony  to  be  committed  to  vnitlng,  etc., 
4865. 

application  for  probate  of,  how  made,  1881 
and  1884. 

must  be  proven,  when,  1849. 

proven,  how,  1850. 
legatee   under,  incompetent   as  witness, 
1851. 

0. 

OBLIGORS,  may  be  sued  jointly  or  alone, 
when,  1207-8. 

discontinuance  of  suit  as  to  principal,  1257. 
OATHS.     8ee  AffidavU. 

mode  of  administering,  8. 

officer  before  whom  administered,  4  and 
notes,  8,  544,  1106,  1149. 

administered  by  clerk,  1 106. 

of  jury  commissioners,  8021. 

of  sheriff  summoning  jurors,  8056. 

of  jurors,  8098  and  8099. 

flhall  be  taken  by  comptroller,  2787. 


OATHS  —  Continued, 
state  treasurer,  2768. 
commissioner  of  general  land  office,  2778. 
Spanish  translator,  2784. 
commissioner  of  agriculture,  etc.,  2815. 
of  sheriff,  4516. 
of  constable,  4588. 
of  notary,  8868. 

may  be  administered  by  notary,  etc.,  3872. 
of  guardian,  2517. 

shall  be  presented  within  twenty  days,  2528. 
shall  be  recorded,  2529. 
of  clerk,  of  county  and  district  courts,  1102, 

1144. 
of  judge,  1008,  1184. 
of  attorney  at  law,  225. 
of  district  attorney,  242. 
of  county  attorney,  248. 
of  administrator  and  executor,  see  Index, 

pp.  665-668,  voL  I. 
of  conunlssloner  of  deeds,  548. 
administered  by  commissioner  of  deeds,  544. 
how  administered  to  arbitrators,  46. 
for  distress  warrant,  8118  (1)  (2). 
of  public  weigher,  4088. 
of  wreck-master,  4878. 
includes  affirmation,  8140  (4). 
of  arbitrators,  46. 
of  jury,  in  lunacy  cases,  110. 
of  attorney  at  law,  225. 
of  mana;;ers  of  city  elections,  849. 
plaintiff  shall  plead  under  oath,  when,  1196. 
of  a  receiver,  1466. 
of  sheriff,  etc.,  before  summoning  jury  in 

justice's  court,  1590. 
of  jurors  in  justices'  courts,  1607. 
of  district  clerk  in  regard  to  jury  lists,  etc., 

8042. 
of  plaintiff  in  action  for  rent  or  advances, 

8118. 
of  officers  and  privates  of  volunteer  guards, 

8297. 
notary   public   authorized   to    administer, 

8870. 
of  commissioner  to  appraise  school  lands, 

4045. 
of  jury  to  lay  out  public  road,  4868. 
of  tax  payer  to  list   of   taxable  property, 

4702. 
of  person  estraying  animal,  4571. 
assessor  of  taxes  may  administer  certain. 

4701. 
of  inability  to  deposit  jury  fees,  8067. 
officers  authorized  to  administer,  4821. 
of  superintendent  of  lunatic  asylum,  77. 
of  superintendents  of  other  asylums,  131. 
of  city  attorneys,  856. 
of  city  officers,  856. 
of  county  treasurer,  988. 
of  clerks  of  the  supreme  court,  1017. 
of  clerks  of  the  court  of  appeals,  1072. 
of  district  judge  and  special  district  judge^ 

1088. 
deputy  district  clerks,  1104. 
of  county  judge,  1184. 
of  deputy  county  clerks,  1146. 
of  clerks  of  criminal  court,  1490. 
of  county  commissioners,  1512. 
of  justices  of  the  peace,  1585. 
of  clerk  of  commissioner  of  Insurance,  etc.. 

2816. 
of  members  of  the  legislature,  8146. 
of  the  adjutant  general,  8251. 
of  commissioners  of  penitentiaries,  8512. 
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OATHS  —  Continued, 
of  pUots,  8646. 
of  superintendent  of  public  boildings,  etc., 

8670. 
of  deputy  sheriff,  4520. 
of  constable,  4588. 

of  inspector  of  hides  and  animals,  4614. 
of  deputy  inspector  of  hides,  etc,  4617. 
of  assessor  of  taxes,  4695. 
of  collector  of  taxes,  4782. 
of  surveyors,  8885. 

of  judges  and  clerks  of  election,  1647. 
'      of  presiding  officer  of  election,  1675. 

temporary    administrator  shall  take  oath, 

1879. 
of  clerk  and  his  deputies  in  regard  to  jurors, 

8085^. 
of  county  clerk  In  the  regard  to  jury  lists, 

etc.,  8088. 
OATS,    thirty-two  pounds  In  legal  bushel, 
'      4848a,  41. 
OBJECTIONS,  to  depositions,  when  and  how 

made,  2235-8287,  and  notes. 
OCCUPATIONS. 

cities  may  license  and  tax,  888. 
OCCUPATION  TAX,  for  counties,  bee  Index, 

pp.  827-829,  YOl.  L 
cities  and  towns  may  lery  and  collect,  888- 

884,  429-481. 
of  merchants,  4665. 

drummers,  lb, 
for  selling  patent  medicines,  lb, 
of  fortune-teller,  lb. 

clairvoyant,  lb, 
of  money  brokers  or  bankers,  lb, 

photographers,  lb, 

auctioneers,  lb, 

ship  brokers,  lb, 

keeper  of  toll-bridge,  lb, 

commission  merchant,  lb, 

land  agent,  lb.  j 

pawnbrokers,  lb, 

cotton  buyer,  lb. 

sewing  machines,  lb. 

express  companies,  lb, 

sleeping  cars,  etc.,  lb. 

railroad  cars,  steamboats  or  stage  coaches, 
lb, 

telegraph  companies,  lb. 

telephones,  lb. 

gas  companies,  lb. 

concert,  lb, 

stables,  lb, 

life  Insurance,  lb. 

Hre  Insurance,  lb. 
I         lightning  rods,  lb, 

cotton  brokers  or  commission  merchants, 
lb. 

circus,  lb, 

acrobats,  lb. 

sleight  of  hand,  lb. 

bull  fights,  etc.,  lb, 

cockpit,  lb. 

menagerie,  etc.,  lb. 
for  selling  immoral  newspapers,  lb, 
for  horse  racing,  lb. 

ten-pin  alley,  lb. 

hobby-horses,  lb, 

peddlers,  lb, 

theaters,  etc,  lb. 
of  attorney,  conveyancer,  lb. 

physicians,  surgeons,  etc,  lb, 

dentists,  lb. 
tor  advertising,  lb. 


OCCUPATION  TAX  — Continued, 
shooting  gallery,  lb, 
billiards,  pigeon-hole,  etc,  lb. 
amount  levied  and  collected,  lb, 
account  of,  bow  kept,  4668. 
books  for,  furnished  by  comptroller,  4668o. 
payment  of,  how  enforced,  46686. 
receipts  for,  etc.,  46686. 
license  may  be  transferred,  4668d. 
OCCUPANCY,  will  support  action  of  trespass 

to  try  title,  when,  4785  (10,  18). 
OCHILTREE  COUNTY, 
apportionment  of,  see  pp.  40-48,  vol.  I. 
boundaries  of,  see  pp.  252,  258,  vol.  I. 
land  district  of,  see  Index,  pp.  869,  860t 

vol.  II. 
exempt  from  stock  law,  art.  4659. 
OCULIST,  for  blind  asylum,  appointment  and 
qualification  of,  187. 
term  of  office,  188. 
salary  of,  4464. 
OFFENSE,  venue  of  suit  founded  on,  1196, 1 8. 

synonymous  with  crime,  1198,  §  8,  note  1. 
OFFICE,  of  clerk,  kept  where,  1105,1147. 
of  corporation,  principal,  shall  be  kept  la 

sute,  597. 
of  railroads,  see  Index,  pp.  46(M64,  vol.  IL 
commissioners'  court  stiall  provide  offices 

for  county  officers,  705. 
certain  officers  shall  keep  at  county  seat^ 

706. 
contested  elections  for,  1719-^. 
attorney-general  shall  keep  his  at  seat  of 

government,  2808. 
fees  of,  2872,  2480. 

public,  of  railroad  corporation,  4115-22. 
surveyor  may  rent  when,  etc.,  8857-8. 
surveyor  shall  keep  a  deputy  in,  when,  8859. 
term  of,  of  judges  of  court  of  appeals,  1063. 
term  of,  ol  justices  supreme  court,  1002. 
term  of,  of  district  judge,  1087. 
county  judge  shall  keep,  at   county  seat,. 

1185. 
county  clerk  shall  keep,  at  county  seat,  1147. 
OFFICERS,  of  cities,  towns,  etc.,  see  Index» 
pp.  199-202,  vol.  I. 
certain,  not  allowed  to  practice  law,  286. 
district  or  county  attorney  shall  Institute 

proceedings  against,  when,  260. 
officers  of  elections,  appointed  how,  1667. 
qualification  of,  1668. 
shall  act  for  what  time,  1669. 
copy  of  order  of  appointment  delivered  to^ 

1670. 
voters  may  appoint,  1671. 
how  certified,  1672. 
military  penalties  and  their  enforcement^ 

8818-8826. 
military,  see  Index,  pp.  156,  157,  vol.  11. 
of  counties,  see  Index,  pp.  827-329,  vol.  I. 
of  legislature,  election  and  qualification  of, 

8151. 
In  sequestration,   duty   of,    while  holding^ 
property,  4495. 
compensation  of,  4496. 
may   retain    property,  when  he  «q»ends 
money,  etc.,  4497. 
neglect  as  to  duty  with  respect  to  pawn 

brokerage,  penalty,  8509. 
officers  of  court,  cannot  practice  law,  when, 

286,  and  note, 
may  be   required  to   produce  evidence  of 
election   or   appointment,  when,  84880^ 
§1. 


822 


Digitized  by 


GoogI( 


Officbrs. 


O. 


Otheb  Insurance. 


OFFICBRS — Continued, 
not  daly  elected,  shall  not  receive  salary, 

etc.,  8488a,  §2. 
if  not  legally  elected,  etc.,  acts  of,  void, 

8488a,  S8. 
not  subject  to  writ  of  mandamuM^   when, 

8488a,  §4. 
shall  be  provided  by  commissioners'  coart, 

2411. 
death  of,  shall  be  certified  by  county  Jaclgey 

when,  1767. 
commission  to,  shall  be  issued  when,  1758. 
payment  of  fee  required,  1758  (1). 
olBcial  character  of,  need  not  be  proven, 

2245  (88). 
de  faeto,  acts  of  valid,  2245  (88). 
r^ularity  of  acts  of,  presumed,  2245  (89) . 
jurisdiction  of  district  court  to  try  right  to, 

1719  (2). 
proper  proceeding  for,  1719  (8). 
validity  of  an  election,   determined  how, 

If 19  (4). 
certificate  of  election  prima  faeie  evidence, 

when,  1719  (5). 
result  of  elections  set  aside,  when,  1719  (6). 
testimony   of  a   voter  admissible,   when, 

1719  (7). 
register  of,  how  kept,  61  (1). 
bonds  of,  deposited  where,  61  (1),  65  (1), 

punishable  for  neglect  of  duty,  1451. 
removal  of,  from  office,  8877-8488. 

stoclLholders,  4158. 
OFFICIAL   BONDS,  may  be  recorded,  4836. 
provisions  as  to  record  of,  relief  of  sureties, 

see  Index,  pp.  178,  174,  vol.  11. 
liability  of  sureties  on,  8668  (1-6). 
of  superintendent  of  lunatic  asylum,  77. 
of  superintendent  of  the  other  asylums,  181. 
of  district  attorneys,  242. 
of  county  attorneys,  248. 
of  city  treasurer,  865. 
of  clt7  assessor  and  collector,  866. 
of  county  treasurer,  988-9. 
of  clerks  of  the  supreme  court,  1017. 
of  clerks  of  the  court  of  appeals,  1072. 
of  clerks  of  the  district  court,  1102. 
of  clerks  of  the  county  court,  1144. 
of  clerks  of  the  criminal  district  court,  1489. 
of  justices  of  the  peace,  as  notaries  public, 

1585. 
of  comptroller  of  public  accounts,  2787. 
of  state  treasurer,  2768. 
of  commissioner  of  the  general  land  office, 

2778. 
of  chief  derk  in  general  land  office,  2782. 
of  Spanish  transhitor  in  general  land  office, 

2784. 
of  receiving  clerk  in  general  land  office, 

2786. 
of  commissioner  of  insurance,  statistics  and 

history,  2815. 
of  adjutant  general,  8251. 
of  notaries  public.  8364. 
of  branch  pilots,  3646. 
of  superintendent  of  public  buildings  and 

grounds,  3670. 
of  surveyor,  8885. 
of  sheriff,  4516. 
of  constable,  4588. 
of  public  weighers,  4088* 
of  wreck-masters,  4878. 
OFFICIAL  CERTIFICATE,  fee  for,  2374a. 
OFFICIAL  MISCONDUCT,  defined,  8393. 


OFFICIAL  PAPER, 
contract  with,  by  city  for  publishing,  etc., 
484. 
OLDHAM  COUNTY, 
apportionment  of,  see  pp.  40-48,  vol.  I. 
boundaries  of,  see  pp.  252, 258,  vol.  I. 
land  district  of,  see  Index,  pp.  859,  860,  vol. 

II. 
exempt  from  stock  law,  art.  4659. 
OMISSIONS    IN    PLEADING,    cured   how, 

1187  (9). 
ONIONS,  fifty-seven  pounds  in  legal  bushel, 

4848a,  §1. 
OPEN  ACCOUNT.    See  Account, 
OPEN  COURT, 
judgments  of  sdpreme  court  and  court  of 

appeals  shall  be  pronounced  in,  1047. 
minutes,  etc.,  of  district  sl&all  be  signed  in, 

1129. 
defendant  may  enter  appearance  in,  1241. 
mistake  in  judgment  may  be  corrected  in, 

1854. 
justice  shall  announce  decision  in,  1612. 
all  decisions,  etc,  in  probate  matters  shall 
be  rendered  in,  etc,  1801. 
OPEN  HOUSE,  defined,  8226a, )  4. 
OPEN  POLICT,  construction  of,  where  loss 

ocurs,  2970  (22). 
OPINIONS,  shall  be   given   by   county  and 
*       district  attorney,  when,  258. 

of  a  witness,  admissible  in  evidence  when, 

2245  (75),   (172,  178). 
of  supreme  court  and  court  of  appeals  to  be 

in  writing,  1047. 
of  supreme  court  to  be  delivered  to  report- 
er, 1029. 
of  court  of  appeals  to  be  delivered  to  re- 
porter, 1081. 
religious  opinion  does  not  disqualify   wit- 
ness, 2249. 
attorney-general  shall  give,  when,  2802-2a. 
ORANGE  COUNTY, 
apportionment  of,  see  pp.  40-48,  vol.  I. 
boundaries  of,  see  pp.  252,  258,  vol.  I. 
land   district   of,  see  Index,  pp.  359,  860, 

vol.  II. 
exempt  from  stock  law^  art.  4659. 
ORDER,  publication  of,  of  local  option  elec- 
tion, 8284. 
when  in  favor  of  prohibition,  3288  (1). 
when  against  prohibition,  8285. 
on  second  local  option  election,  8287. 
void   when  not   conforming  to  law,  8239 

(2). 
of  prohibition  prevents  sale,  etc.,  under  un- 
expired license,  8239  (1). 
subject  to  control  of  court,  when,  1169  (1). 
of  proceedings  in  district  or  county  court, 

on  trial  by  jury,  1297. 
of  argument  on  trial  of  case,  1299. 
of  survey  in  trespass  to  try  title,  4800-1. 
ORDER  OF  SALE,  requlsities  of,  2281  (1). 
ORDERLY  HOUSE,  defined,  8226a,  §  4. 


ORDINANCES,  effect  of,  8138  (H. 

Index, 


pp.   199- 


of  cities,  towns,  etc.,  see 
202,  vol.  L 

ORGANIZATION,  of  counties,  see  Index,  pp. 
827-829,  vol.  I, 
of  the  legislature,  3142-8152. 
ORPHAN,  appointment  of  guardian  for,  2484, 

2498—2501 . 
ORPHAN  ASYLUM.    See  AMylvm. 
OTHER  INSURANCE,  restricUons  as  to,  vaUd, 
2970  (20^ 
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outstanding   title,   may    be   pleaded, 
wben,  in  actions  of  trespass  to  try  title, 
4786  (14,  16). 
canoot  be  set  ap  in  salt  for  partition,  when, 
3466  (8). 
OVERFLOWS,  railroads  must  be  constructed 
with  reference  to,  4171  (4-9). 
damages  against  railroads  for,  4271  (1)  (12). 
OVERSEERS,  of  public  roads,  provisions  re- 
lating to,  see  Index,  pp.  517,  618,  vol.  II. 
exempt  from  jury  service,  8014. 
of  penitentiaries,  2649-62.  . 

of  county  convicts,  8690. 
OVER- VALUATION,  in  insurance,  effect  of, 

2970  (19). 
OWNERSHIP,  ^^en  and  how  proven,  2346, 

OXEN,  estrayed  when  and  by  whom,  4670. 
use  of,  permitted  when,  4676,  4687. 
sale  of,  made  when,  4682. 
exempt  from  forced  sale,  when,  2886. 

P. 

PALO  PINTO  COUNTY. 

apportionment  of,  see  pp.  40-48,  vol.  I. 

boundaries  of,  see  pp.  262,  263,  vol.  L 

laud  district  of,  see   Index,  pp.    869,   860, 
voL  II. 

exempt  from  stock  law,  art.  4669. 
PANOLA  COUNTY. 

apportionment  of,  see  pp.  40-43,  vol.  I. 

boundaries  of,  see  pp.  262,  268,  vol.  I. 

land  district  of,    see   Index,  pp.  369,  360, 
vol.  II. 

exempt  from  stock  law,  art.  4669. 
PANTHER,  amount  payable  for  the  killing  of, 

4561a. 
PAPERS. 

certain,  are  archives  of  general  land  office, 
etc.,  67-60. 

certain,  are  public  archives  of  other  offices, 
61-6. 

attorney  at  law  allowed  to  inspect,  etc.,  236. 

jury  may  take  with  them,  except,  etc.,  1808. 

not  considered  filed,  unless,  etc.,  1446. 

substitution  of  lost,  1476-81. 

certain,  shall  be  recorded  in  probate  min- 
utes, 1800. 

ceruin,  of  guardianship  shall  be  recorded, 
2476. 

original  to  be  sent  up,  in  appeal  from  Jus- 
tice's court,  1640. 
PARENTS,  inherit,  when,  1646  (6),  (6),  (7). 

rights  of,  ill  estate  of  minor  child,  1646  (8). 

equally  entitled  to  guardianship  of  children, 
when,  2496. 

survivor  entitled  to  guardianship  of  chil- 
dren, 2496. 

survivor  may  appoint  guardian  by  will,  2497. 
PARKER  COUNTY. 

apportionment  of,  see  pp.  40-43,  vol.  I. 

boundaries  of,  see  pp.  262,  263,  vol.  I. 

land  district  of,  see  Index,  pp.  359,  360, 
vol.  IL 

exempt  from  stock  law,  art.  4669. 
PARMER  COUNTY. 

apportionment  of,  see  pp.  40-43,  vol.  I. 

boundaries  of,  see  pp.  252,  253,  voL  I. 

land  district  of,   see  Index,  pp.  369,  360, 
vol.  II. 

exempt  from  stock  law,  art.  4669. 
PAROL  EVIDENCE,  see  Index,  pp.  788-746, 
vol.  L 


PARTIES  TO  SUIT,  see  Index,  pp.  478,  et  sej ., 

vol.  I. 
in  action  of  trespass  to  try  title,  4786-4788, 

4789,  4790,  4791. 
in  quo  voarraniOt  4098i,  §  2. 
in  partition  proceedings,  3466  (1),  (2). 
rules  governing  in  justices'  courts,  1667. 
evidence  of,  how  taken,  2338-9,  and  notes, 
may  be  examined  as  witcesses,  2216. 
either  party  may  use  depositions,    wlien, 

2233. 
depositions  of,  2238-44. 
death  of,  no  abatement  of  suit  In  supreme 

or  appellate  court,  1044. 
costs  to  be  taxed  against  party  cast  in  suit, 

2416. 
death  of,  does  not  abate  suit  for  Injoriesy 

etc.,  2906. 
does  abate  such  suit,  when,  2907. 
PARTITION,  proceedings  of,  see  Index,  p. 

191,  vol  II. 
of  estates  of  decedents,  see  Index,  pp.  666- 

668,  vol.  I. 
of  lands,  contracts  relating  to,  not  within 

statute  of  frauds,  2464  (80). 
venue  of  suit  for,  1198,  §  12,  and  note  1. 

when  title  to  land  is  Involved,  1198,  §  12, 
note  2. 
judgment  in  suit  for,  to  l>e  recorded,  4339. 
record,  how  made,  4340. 
act  of  February  6, 1840,  relating  to,  4340  (1 ) . 
act  of  February  9, 1860,  relating  to,  4340  (2), 
construction  of  the  statute,  4340  (8). 
judgment,  evidence  when,  2246. 
of  community  property  of  decedent,  when, 

2183. 
of  land,  etc.,  shall  be  recorded,  4389. 
venue  of  suits  for,  1198. 
may  be  had  o\  estate,  1967. 
PARTITION  FENCES,  joint  owners  of,  right 

of,  24365  (1). 
withdrawal  or  removal  of,  without  notice, 

24866  (2). 
failure  to  remove  after  expiration  of  notice, 

penalty,  2485!P  (3). 
PARTNERS,  provisions  regulating,  see  Index, 

pp.  182,  188,  vol.  n. 
actions  between,  brought  when,  8206. 
service  of  citation  in  suits  against,  1224. 
judgment  against,  when  all  are  not  served, 

1846. 
levy  of  execution  upon  the  interest  of  a 

partner,  2996. 
actions  by  for  settlement,  etc.,  barred  wlien, 

3206. 
PARTNERSHIP.     See  Partnere, 
limited,  provisions  regulating,  see  Index,  pp. 

182, 183,  vol.  II. 
suits  by  and  against,  see  Index,  pp.  478  et  eeq., 

vol.  I. 
evidence  relating  to,  etc,  see  Index,  pp.  738- 

746,  vol.  I. 
may  make  assignment  for  benefit  of  credit- 
ors, 66a  (4). 
PARTY  WALLS,  in  cities  and  towns,  regula- 
tion of,  460. 
PATENT  MEDICINE,  occupation  tax  on,  4665. 
PATENTS,   to  public  landSj  see  Index,  pp. 

368-362,  vol.  II. 
record  of  in  general  land  office,  2262  (2). 
to  university  lands,  issued  when,  4064. 
for  county  school  lands,  issued  when,  4034. 
issued  by  the  Republic  of  Texas,  validated, 

3979. 
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PATENTS — Continued, 
fees  for,  2376. 
may  be  recorded,  4829. 
notice  without  record,  4329  (1). 
PATIENTS  IN  LUNATIC  ASYLUMS. 

see  Index,  pp.  88,  89,  vol.  II. 
PASSENGERS,  transportation  by  railroads, 

see  Index,  pp.  460-464,  vol.  II. 
PAUPERS, 
commissioners'  court  to  provide  for  sup- 
port of,  etc.,  1514. 
shall  send  sick  to  public  hospital,  when, 

1520. 
judge  may  appoint  attorney  to  represent, 

1125. 
county  judge  may  appoint  attorney  to  rep- 

resent,  1171. 
may  appeal,  how,  1401. 
affidavit  of,  not  a  supersedeas^  1403. 
PAWNBROKER,  occupation  tax  on,  4665. 
provisions  regulating,  see  Index,  p.  194,  vol. 
II. 
PAYEE,  of  indorsed  draft  may  sue,  1200  (11). 
PAYMENT,  proof  of,  how  made,  2246  (81). 
application  of,  1262  (25). 
must  be  specially  pleaded,  1262  (25). 
of  claims  against  estate  of  decedent,  2087-50. 
of  taxes,  how  proved,  2260. 
of  claims  against  a  ward's  estate,  by  guard- 
ian, 2648-9. 
plea  of,  1266. 
PAYMENT  OF  ESTATES  INTO  TREASUAY. 

see  Index,  pp.  655-668,  vol.  I. 
PEACE  BOND,  fine  for  violation  of,  481. 
PEACHES,  dried,  twenty-eight  pounds  in  le- 
gal bushel,  4848a,  §  1. 
PECOS  COUNTY, 
apportionment  of,  see  pp.  40-43,  vol.  I. 
boundaries  of,  see  pp.  252,  253,  vol.  I. 
land  district  of,  see  Index,  pp.  859,  360,  vol. 
lU 
PEDIGREE,  may  be  proved  by  hearsay,  2245 

(171). 
PEDDLERS,  occupation  tax  on,  4665. 

cities  may  license  and  tax,  884. 
PENAL   CODE,    provisions   as    to   sale     of 

liquors,  etc.,  3228  (1). 
PENAL  LAWS,  not  repealed  by  laws  regulat- 

insc  sale  of  liquor,  8226a,  §  4. 
PENALTIES.    8ee  Forfeitures, 
pertainlDg  to  executions,  see  Index,  pp.  764- 

766,  vol.  I. 
in  connection  with  militia,  see  Index,  pp. 

166,  157,  vol.  II. 
in  cities  and  towns,  418,  490. 
for  fuelling  liquors,  etc.,  in  prohibited  limits, 

8289. 
for  failure  of  insuarance   company  to  pay 

loss,  2953. 
for  failure  of  same  to  pav  execution,  2954. 
PENALTIES,      FORFEITURES      AND     ES- 
CHEATS, 
jurisdiction  of  suits  for,  1117  (9). 
PENDENTE  LITE,  may  be  made  a  party,  in 
action  of  trespass  to  try  title,  when,  4788, 


(8-5). 
XIT""' 


PENITENTIARY,  see  Index,  pp.  221,  222,  vol. 
II. 

directors'  salary,  4477. 

superintendent's  salary,  4478. 

physician's  salary,  4479. 

chaplain's  salary,  4480. 
PENSIONS,  who  entiUed  to,  3610. 

application  for,  8611. 


PENSIONS  —  Continned. 
proceedings  on,  3612. 
filed  with  comptroller,  3613. 

applicant  must  be  shown  to  be  Indigent, 
3614. 

shall  commence,  when,  8615,  3623. 

affidavit  shall  be  made  at  each  quarter,  3616. 

investigations  by  grand  jury  of  violations, 
8617. 

attorney's  fee  for  procuring,  8618. 

printed  lists  of  pensioners  posted,  etc.,  3619. 

repeal  of  act  of  March  28,  1883,  8620. 

treasurer  shall  pay  warrant  when  presented, 
8621. 

comptroller  shall  strike  name  of  pensioner 
from  roll,  when,  3622. 

are  exempt  from  taxation,  4678. 
PENSION  WARRANT,    does   not  constitute 

exempt  property,  1998  (6). 
PER  CAPITA. 

children  take,  when,  1652. 
PERISHABLE     PROPERTY,    may    be    sold 
by  carrier,  when,  289. 

sale  of,  when  levied  on  under  attachment, 
171. 

procedure  in  such  case,  172. 

sale  in  such  case,  how  made,  178. 

return  of  such  sale,  etc.,  174. 

of  estate  of  decedent,  sale  of,  2068. 

of  ward,  sale  of,  2570. 

sale  of,  when  levied  on  under  distress  war- 
rant, 3118. 

sale  of,  etc.,  when  seized  under  sequestra- 
tion, 4508-10. 

defendant  may  replevy,  170. 
PERMANENT  SCHOOL  FUND,  defined,  3703, 

§§2,5. 
PERPETUATION  OF  TESTIMONY,  by  depo- 
sition, how  taken,  2218,  2220-2. 
PERSON,  includes  a  corporation,  8140  (2). 
PERSONAL  ACTIONS,  llmlUtlons  of,  see  In- 
dex, pp.  122,  128,  VOL  II. 

limitation  of,  3202-14. 
PERSONS  IMPRISONED,  limitation  does  not 

run  against,  8222. 
PERSONS  NOT  CONSTITUENTS  OF  A  FAM- 
ILY, property  exempt  to,  2387. 
PERSONS  OF  UNSOUND  MIND. 

guardianship  of,  see  Index,  pp.  850-858,  vol. 
I. 

limitation  does  not  run  against,  3222. 
PERSONAL  PROPERTY,  defined,  485. 

executions  against,  see  Index,  pp.  764-766, 
vol.  I. 

proceedings  to  partition,  see  Index,  p.  191, 
vol.  II. 

reservation  in  sale  of,  must  be  recorded, 
4831  (1). 

instruments  affecting  title  to,  must  be  re- 
corded, 4841,  aud  note. 

suits  to  recover,  in  justices'  courts,  where 
brought,  1556  (9). 

venue  of  suit  for,  1198,  §  9. 

bond  in  case  of  replevy  of,  4499. 

when  levied  on  under  attachment,  168-9. 

in  cities,  etc.,  Includes  what,  435 

stock  of  a  corporation  is,  590. 

venue  of  suits  for,  1198. 

rules  of  descent  as  to,  1645-6. 

sales  of,  belonging  to   decedent's  estate, 
2061-2. 

duty  of  executor,  etc.,  to  sell,  2065. 

conveyance  of,  by  executor,  etc.,  2091a. 

levy  of  execution  upon,  2292. 
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PERSONAL  PROPERTY— Continued* 

sale  of,  under  ezecation,  2311-13. 

exempt,  to  be  designated,  when,  2867. 

limitation  of  actions  for,  3203. 

railroad  stock  is,  etc.,  4188. 

includes  what,  in  relation  to  taxes,  4671. 

sale  of,  for  taxes,  4749. 

may  be  designated  by  defendant,  2867. 

bow  partitioned,  8484-9. 
PER  STIRPES. 

children  take,  when,  1652. 
PESTILENCES  AND  DISEASES,  regnUtions 

of,  by  cities  and  towns,  468-470. 
PETITION,  in  case  of  escheat,  1771  (1)  (2). 

in  action,  see  Index,  pp.  478,  et  seg.,  vol.  I. 

for    attachment,   see  Index,  pp.    108-111, 
vol.  I. 

reqalsites  of,  in  partition  proceedings,  8466 
(9)  (10). 

for  writ  of  sequestration,  4491. 

in  action  of  trespass  to  try  title,  4786,  and 
notes. 

for  local  option,  8227,  and  notes. 

for  removal  of  officers,  requisites  of,  8402. 

for  injunction,  must  be  sworn  to,  2876. 

in  action  by  landlord  for  rent,  etc,  8120. 

for  removal  of  officer  from  office,  8401-2. 

for  partition  of  real  estate,  8468. 

in  sequestration  suit,  4491. 

in  action  of  trespass  to  try  title,  4786. 

for  writ  of  error,  1890-91. 

for  local  option  election,  8227. 

defective  counts  In,  do  not  vitiate  judgment, 
1449. 

for  injunction,  to  l>e  filed  with  derk,  2879. 
PHOTOGRAPHERS,  occupation  tax  on,  4666. 
PHOTOGRAPHIC  COPIES,  of  writing,  effect 

of,  in  evidence,  2246  (76). 
PHYSICAL  LAWS,  need  not  be  proven,  2246 

PHYSICIANS.    See  Board  of  Medical  Bxam- 
inere, 

of  penitentiary,  appointment,  powers   and 
duties  of,  8688-8639. 
salary  of,  8666a,  4479. 

no  person  shall  practice  as,  without  certifl- 
cate  of  board  of  medical  examiners,  3638. 

occupation  tax  on,  4666. 

in  city,  shall  report  person  sick  with  infecti- 
ous disease,  etc,  471. 

city  council  may  appoint  health,  467. 

health,  may  be  authorized  to  do,  what,  478. 

exempt  from  jury  service,  3014. 

prescription  of,  under  local  option  law,  3228. 
PILOTAGE,  rates  of,  3649. 

exemptions  from,  8660. 

consignee  responsible  for,  8661. 

rate  of,  on  certain  bays,  8657. 
PILOT  COMMISSIONERS,  to  control  wreck- 
masters,  4880. 
PILOTS,  bond  and  oath  of,  8646. 

governor  shall  appoint,  their  qualifications, 
etc,  8689. 

duties  of  commissioners,  8640. 

further  powers  and  duties  of  commissioners, 
3642. 

same  subject,  8648. 

county  judge  to  appoint  committee,  etc.,  to 
act  in  place  of  board,  when,  3644. 

rules  for  branch  pilots  applicable  to,  8668. 

penalty  against  unlicensed  pilot,  etc.,  3659. 

examined  as  to  quail flcations,  etc.,  how,3640. 

term  of  residence  and  probation  of,  8641. 

appointment,  term  of  office,  etc.,  of,  3646. 


PILOTS  — Continued, 
may  appoint  deputies,  8647. 
malfeasance  of,  defined,  8648. 
punishment  of,  8648. 
unauthorized,  subject  to  a  pena}^,  8662. 
appointed  for  the  mouth  of  the  Brazos  riTer, 

8663. 
bond  of,  3664. 
appointed  for  Matagorda  and  lAvaca  b^a, 

8666. 
bonds  of,  how  approved,  8666. 
duty  of,  in  marking  cliannels,  8666. 
PISTOLS,  firing  off  of,  may  be  prohibited  Id 

cities  and  towns,  404. 
"PLAINTIFF."    SeeParOee;  PnusUce, 
term  defined,  2277. 

on  death  of,  execution  issued  how,  2272. 
nominal,  on  death  of,  execution  issued  bow, 

2274. 
pleadings  of,  1196-1197. 

not  necessary  by  way  of  denial  in  reply  to 
defendant's  answer,  1197. 
In  writ  of   sequestration,  rl^^ts,   etc,  of 

4606,  4606. 
In  attachment,  shall  give  bond,  etc.,  166. 
entitled  to  writ  of  garnishment,  when,  188. 
death  of,  does  not  abate  suit,  when,  etc, 

1246. 
death  of  sole,  in  action  for  Injuries  to  per- 
son, etc.,  abates  suit,  when,  2907. 
marriage  of  feme  eole,  does  not  abate  suit, 

1262. 
death  of  nominal,  does  not  abate  suit,  1264. 
may  discontinue  as  to   some   defendants, 

when,  1266. 
may  discontinue  in  vacation,  when,  1268. 
may   discontinue   as  to  defendant  served, 

when,  1269. 
shall  not  discontinue,  when,  1260. 
may  take  non-suit,  when,  1801. 
"In  error,"  defined,  1886. 
shall  recover  costs  of  one  action  only,  when, 

1427. 
where  demand  Is  reduced  by  payment,  etc, 

costs  to  be  adjudged  against,  1428. 
shall  not  recover  costs  in  actions  for  assault, 

etc.,  when,  1429. 
may  be  required  to  give  security  for  coets, 

1486-6. 
affidavit  in  lieu  of  cost  bond,  1488. 
judgment  given  for  or  against  one  or  more, 

1836. 
death  of,  does  not  abate  execution,  2330. 
PLAINTIFF  IN  ERROR,  defined,  1886. 
PLANK-ROAD  CORPORATIONS.     See  Jfae- 

adam  and  Plank-Boad  Corporations, 
PLANTATION,  may  be  carried  on  or  rented 

by  guardian,  2662. 
PLEADING,  in  certiorari^  requisites  of,  814> 

816. 
in  trial  courts,  see  Index,  pp.  478  et  se^., 

vol.  I. 
in  justices'  courts,  see  Index,  pp.  627-629. 

vol.  1. 
in  actions  of  trespass  to  try  title,  see  Index, 

pp.  648,  644,  vol.  II. 
costs,  when  verdict  set  aside  for  Insufli- 

ciency  of,  1481. 
not  required  in  certiortxri  to  justice's  court, 

except,  etc.,  814. 
requisites  of  plea  of  counterclaim,  646. 
usurv  must  l>e  specially  pleaded  under  oath, 

2981. 
limitation  must  be  specially  pleaded,  3220. 
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PLEADING — Continiied. 
seulDg  up  sare^sblp,  8662. 
pe^ltiou  in  inj unction,  most  be  sworn  to, 

2876.  ^ 

answer  in  injunction  sail,  2890. 
petition  in  action  for  partition  of  real  estate, 

8446. 
agreed  statement  of,   on  appeal  or  error, 

1414. 
costs  of  insufficient,   taxed    against  party 

filing  it,  1426. 
if  exception  to,  oyermled,  exceptor  to  pay 

costs,  1427. 
mles  of,  in  criminal  district  court,  1508. 
PLEAS,  see  Index,  pp.  478  et  teq.,  vol.  I. 

of  counterclaim,  requisites  of,  646. 
PLEDGEj  cannot  l>e  made  by  factor  of  goods, 
consigned  for  sale,  2868  (8). 
property  subject  to,  how  levied  and  sold, 
2296  and  notes. 
PLOUGHS,  labor  may  be  exchanged  for  use 

of  on  public  roads,  4421. 
POLICE,  in  cities  and  towns,  may  be  estab- 
lished, 896. 
POLICE   FORCE,    regulations  of,  etc,   see 

Index,  pp.  156, 157,  vol.  11. 
POLICE  REGULATIONS,  may  be  established 

in  cities  and  towns,  418. 
POLICT,  of  insurance,  see  Index,  pp.  48-49, 

vol.  n. 
POLITICAL  CHIEFS,  documents  of,  archives 
of  general  land  office,  67. 
operations  of,  suspended,  57  (1). 
required  to  deliver  documents  to  commis- 
sioner of  general  land  office,  57  (8). 
POLK  COUNTY, 
apportioument  of,  see  pp.  40-48,  vol.  I. 
boundaries  of,  see  pp.  252,  258,  voL  I. 
land  district  of,  see  Index,  pp.  859,  860, 

vol.  II. 
exempt  from  stock  law  and  hide  inspection, 
art.  4659. 
POLLING. 

jury  may  be  polled,  1825. 
POLL  LIST.    See  EleUUme. 
how  made  out,  1694. 

shall  be  retained  by  presiding  officer,  1704. 
POLLS.    See  Eleetione. 

opening  of,  in  local  option  elections,  8288. 
POLL  TAX.    See  Taxation. 
volunteer  guards  exempt  from,  when,  8840 

and  8441. 
how  levied  and  collected,  4664. 
incorponted  city  or  town  may  levy,  etc., 

428. 
levied  by  the  stote,  4664. 
countlVmay  levy  one-half  the  state  tax, 
4668. 
PORTRAITS  AND  PICTURES,  exempt  from 

forced  sale,  when,  2385. 
POSSESSION,   effect   upon   limitations,  see 
Index,  pp.  122,  128,  vol.  II. 
question  in  issue  in  forcible  entry  and  de- 
tainer, 2440  (1),  2450. 
writ  of,  awarded,  when,  1840a. 
answer  in  trespass  to  try  title,  taken  as  ad« 
mlttlng,  when,  4794. 
POSTHUMOUS  CHILDREN,  entitied  to  pro- 
portionate share  of  father's  estate,  4867- 
4869. 
POTATOES,  Irish,  sixty  pounds  in  legal  bushel, 

4848a  (1). 
POTTER  COUNTY, 
apportionment  of,  pp.  40-48,  vol.  I. 


POTTKB  COUNTY— -Continued, 
boundaries  of,  see  pp.  252,  258,  voL  I. 
land  district  of,  see  Index,  pp.    859,  860^ 

vol.  II. 
exempt  from  stock  law  and  hide  inspection, 
art.  4659. 
POUNDS,  may  be  established  in  cities  and 

towns  400 
POWER,  created  by  wiU,  construed  how,  487(> 
(28,  26). 
must  be  strictly  compiled  with,  555  (8) . 
presumption  in  favor  of,  2245  (95). 
POWERS  OF  ATTORNEY.    See  Atiomeye. 
may  be  recorded,  4886. 
insurance  companies,  to  file  with  commis- 
sioner, 2946. 
PRACTICE.    See   Partfes;   Plaintiff;  Defend^ 
ant;  Pleadings, 
rules  of,  of  district  court,   see  Index,  pp» 

XV..XVIII.,  vol.  I.,  Appendix,  No.  J. 
rules  of,  for  appellate  courts,  see   Index,, 
pp.  XXX.-XXXII.,  vol.  I.,  Appendix,  No.  2. 
PRACTICE  ACT. 

see  Index  to,  pp.  478  et  eeq,,  vol.  I. 
PRAYER,  for  process,  1195  (10). 

for  judgment,  1195  HI). 
PREACHERS,  may  visit  and  preach  to  con-^ 

vlcts,  when,  8547. 
"  PRECEDING, "  when  used  by  way  of  refer- 
ence  to  a  title,  chapter  or  article,  mean»> 
the  next  preceding,  8140  (8). 
PRECINCTS,  how  established,  1662. 
justices*  districts  may  be  divided  into,  etc.,. 

1688  and  1688a. 
numbered  how,  1665. 
in  unorganized   county,  how   established^ 

1665. 
commissioners,  1509. 
justices,  1514. 
voter   must  vote   in   election  precinct   i» 

which  he  resides,  1689. 
road,  4891. 

venue  of  suits  before  justices,  1556-60. 
PRE-EMPTIONS,  of  public  lands,  see  Index,. 

pp.  858-862,  vol.  II. 
PRE-EMFTOR,  may  bring  action  of  trespas»^ 

to  try  title,  4795  (1). 
PREFERENCE,    of  a  creditor  by  assignee^ 

effect  of,  65<,  and  note. 
PREMIUM,  In  insurance,  2970  (9-18). 
PRESIDENT  OF  UNITED  STATES. 

see  Electors  of  President  and  Vice-president. 
PRESIDENT, 
mayor  is,  of  city  council,  855. 
of  directors,  etc.,  of  corporation,  chosen^ 

how,  580. 
of  board  of  managers  of  lunatic  asylum,  69. 
of  board  of  trustees  of  other  asylums,  128. 
of  the  United  States,  exempt  from  militia 

duty,  8241. 
of  board  of  directors  of  agricultural,  etc^ 

college,  8687. 
of  state  board  of  education,  8718. 
of  board  of  medical  examiner:;,  8628. 
of  railroad  corporation,  4181. 
PRESIDING  JUDGE, 
of  court  of  appeals,  how  chosen,  etc.,  1064* 
shall  certify  equal  division  of  judges,  when^ 
1041. 
PRESIDING  OFFICER, 
of  election  to  incorporate  town,  etc.,  509. 
county  judge  is,  of  commissioners'  court,. 

1510. 
of  elections,  1667-78. 
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PRESIDING  OFFICER— Continued, 
of  election,  shall  retain  one  poll  and  tally 
list,  1704. 
PRESIDIO  COUNTY, 
apportionment  of,  see  pp.  40-43,  vol.  I. 
boundaries  of,  see  pp.  252,  258,  vol.  I. 
land  district  of,  see  Index,  pp.  859, 860,  vol.II. 
PRESUMPTIONS,   see    Index,    pp.  738-746, 
vol.  I. 
as  to  authority  of  factor,  2868  (b  and  6). 
as  to  community  property,  2858. 
of  death,  when,  8221. 
of  execution  of  note,  etc,  2262. 
of  rate  of  Interest,  2261. 
PRIESTS,  may  visit  and  preach  to  convicts, 

when,  8547. 
PRINCIPAL  AND  AGCNT.     See  AgefU. 
notice  to  agent  affects  principal,  when,  4884 
(14). 
PRINCIPAL  AND  SURETY,  see  Index,  p.  289, 
vol.  II. 
principal  obligor  may  be  sned  alone  or  joint- 
ly, etc.,  1207. 
surety,  etc.,  may  be  sued  alone,  when,  1208. 
suit  discontinued  as  to  principal,  when,  1257. 
PMNCIPAL  OFFICE, 
of  corporation,  etc.,  must  be  in  state,  597. 
of  railroad  corporation,  4115-21. 
PRINTING,   Hhali  be  taught  deaf  and  dumb 
pupils,  189. 
competent  instructors  appointed,  how,  140. 
public  may  be  done  at  asylum,  142. 
PRINTING,  PUBLIC.    See  Public  Pnnting, 
PRIVATE  ACTS,  pleaded  how,  1191. 
PRIVATE  ACTS  OF  LEGISLATURE,  how  and 

when  proven,  2245  (90). 
PRIVATE     CORPORATION.      See   Oarpora- 
tione, 
charter  of,  how  proven,  2245  (90).- 
PRIVATE  PROPERTY. 

may  be  taken  for  street,  alley,  etc.,  when,  478. 
acquisition  of  land  by  United  States,  820-30. 
macadam  and  plank*road  corporations,  may 

condemn,  etc.,  612. 
telegraph  corporations  may  enter  upon,  etc., 

canal  corporations  may  condemn,  etc.,  628. 
railroad  corporations  may  condemn,  etc., 

4178-4208. 
may  be  taken  for  public  road,  how,  4870-8. 
overseer  of  road  may  take  timber,  etc.,  4419. 
levied  on  and  sold  for  city  improvements, 

476. 
suits  a^inst  owners  of,  for  improvement 

tax,  477. 
PRIVATE  WRITING,  may  be  made  basis  of  a 

pleading,  2262  (1)  (8). 
execution  must  be  proven,  when,  2245  (74). 

proof  of,  how  made,  2245  (75). 
photographic  copies  of,  effect  of  in  evidence. 

2246  (75). 
PRIVIES  IN  ESTATE.     See  Judgment. 

bound  by  judgment,  2245  (181). 
PRIVILEGE,  plea  must  be  verified,  1265. 
plea  of,  when  suit  not  brought  in  proper 

county,  1262  (10). 

when  there  is  a  joinder  of  fictitious  de- 
fendant, 1262  (11). 
may  be  set  up  by  demurrer,  when,  1262  (18). 
waived,  how,  1262  (14). 
must  be  claimed  by  plea,  when,  1262  (15). 
of  witnesses  from  arrest,  2215. 
JPRIVILEGED  COMMUNICATIONS,  what  are, 

225  (19). 


PRIVILBGfiS,  requisites  of   plea  of.  In  Jos- 

tices'  courts,  1556  (1). 
PRIVY  EXAMINATION, 
commissioner  of  deeds  may  take,  of  mmrrled 

woman,  542. 
of  conveyance  of  married  woman  to  her  sep- 
arate property,  559. 
of  married  woman  to  conveyance  of  home- 
stead, 560. 
of  married  woman,  where  and  how  made, 

4810. 
form  of  certificate  of,  4818. 
PROBATE  COURT,  venue  of  suit  to  revise 
proceedings  of,  1198,  f  16. 

Judgment  of,  conclusive,  2245  <144). 
urlAdiction  of,  shown  by  recitals  in  record, 

2245  (144). 
judgments  against  administrators  and  execu- 
tors to  be  certified  to,  1848. 
appeals  from,  to  district  court,  3200-8. 
PROBATE  DAY. 
to  be  designated  by  the  county  court,  when, 
1179. 
PROBATE  DOCKET,  call  of,  designated  when, 
1179. 
shall  be  kept,  and  what  shall  be  entered  in, 
1794. 
PROBATE  FEE  BOOK,  how  kept,  1797. 
shall  be  indexed,  1798. 
shall  be  evidence,  1799. 
PROBATE  MATTERS,  Jurisdiction  of  district 

court,  as  Jx>,  1118,  and  note  (1). 
PROBATE   MINUTES.    See  Minutes. 
what  papers  shall  be  recorded  in,  1800. 
county  clerk  shall  keep,  etc.,  1795. 
what  papers  of  a  guardianship  shall  be  re- 
corded in,  2475. 
PROBATE  OF  WILLS, 
jurisdiction  over,  1789-98. 
application  for,  1827-1846. 
mode  of  probating,  1847-56. 
PROCEDENDO,  awarded,  when,  313  (1). 
PROCEDURE,  rules  of,  in  criminal  district 

court,  1505. 
PROCEEDINGS  OF  (X)UBT,  record  of,  how 

kept,  1158. 
PROCESS.     See  CUaUons;   WriU. 
requisites  of,  1448. 
name  of  county,  surplusage,  1443  (1). 
of  supreme  court  and  court  of  i^peals,  how 

tested,  etc.,  1056. 
requisites  of,  in  justices'  courts,  1568. 
shall  be  executed  by  sheriff,  4525^  4526. 
by  constable,  4587,  4541.  ^ 

penalty  for  failure  to  execute,  4589. 
from  commissioners'  court,  how  directed 

and  executed,  1581-1582. 
from  court  of  appeals,  to  be  tested  by  pre- 
siding judge,  1064. 
requisites  of,  from  district  or  county  court, 

1448. 
from  commissioners'  court,  1580-32. 
from  justice's  court,  1568-72. 
not  to  issue  on  Sunday,  1184. 
process  and  returns,  1218-45. 
alias,  when  issued,  1227. 
how  served  on  insurance  coinpanles,  2952. 
PROCLAMATION, 
of   an  election  for  electors  of    president, 

etc.,  1768. 
of  elections  ordered  by  governor,  1675. 
printing  of  executive,  8995-6. 
PROFESSION,  books,  apparatus,  etc.,  belong- 
ing to,  exempt,  2835-2837. 
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PROFILE, 
railroad  corporation    shall  make,  etc.,  of 

road,  4248. 
PROFITS,  loss  of,  recoverable  as  damages, 

when,  288  (20). 
in  insurance,  how  estimated,  2969. 
PROMISE,  for  benefit  of  anothei,  most  be  in 

writing,  2464. 
burden  of  proof  as  to,  2464  (i). 
not  within   statute   of   frauds,  when,  2464 

(5-8). 
PROMISSORY  NOTES.    See  Negotiable  In- 
struments. 
possession,  presumption  of  ownership,  2245 

(8). 
suit  on,  by  whom  brought,  2245  (79). 

defenses  in,  2245  (79). 
indorsement  on,  may  be  stricken  out,  when, 

2245  (79). 
liability  of  indorser,  etc.,  fixed  by  suit,  how, 

2^2. 
how  fixed  by  suit  in  Justice's  court,  268. 
assignee  of  negotiable,  may  sue  in  his  own 

name,  265. 
non-negotiable,  may  be  assigned,  266. 
assignee  of  non-negotiable,  may  sue  in  his 

own  name,  267. 
waiver  of  diligence,  can  not  be  proved  by 

parol  evidence,  268. 
assignor,  liable  to  assignee,  269. 
assignor,  indorser,  etc.,  may  be  sued  alone, 

when,  270. 
assignment,  how  put  in  issue,  271. 
consideraUon,  failure  of,  when  a  defense, 

272. 
liability  of  indorser,  etc.,  fixed  by  protest, 

278. 
protest,  how  made,  and  evidence  of,  274. 
days  of  grace  allowed  on,  276. 
actions  on,  barred  limitation,  when,  3205. 
executor,  etc.,  shall  take,  on  sale  of  personal 

property,  2065,  6. 
executor,  etc.,  shall  take  on  sale  of  real  es* 

tate,  etc.,  2098-5. 
execution     of,    presumed,     unless,     etc., 

2262. 
guardian  shall  take,  on  sale  of  wild  stock, 

2571. 
guardian  shall  take,  on  sale  of  real  .estate, 

2581. 
guardian  shall  not  convey  real  estate,  until, 

etc,  2597. 
penalty  against  guardian  for  neglect  to  take. 


such  notes,  retain  vendor's  lien,  2599. 

guardian  shall  take  for  money  loaned,  etc., 
2559. 
PROOF.    See  Evidenoe;  Begistration. 

of  deeds,  etc.,  for  record,  4814-24. 

of  wills,  1847-56. 

airreed  statement  of,  on  appeal,  1414. 
PROOF  OF  INSTRUMENTS  FOR  RECORD. 

See  AcknawledgmenL 
PROOF  OF  LOSS,  in  insurance,  2970  (24). 
PROPERTY,  Includes  real  and  personal,  8140 

(1). 
subject  to  attachment,  see  Index,  p.  Ill, 

vol.  I. 
evidence  of,  etc,  see  Index,  pp.  788-746,  vol. 

I. 
of  cities  and  towns,  subject  to  control  of 

council,  870. 
actions   for  injuries  to,  etc.,  commenced 

when,  8203. 


I  PROPERTY  — Continued. 

conveyances,  etc.,  of,  for  benefit  of  school, 

how  made,  3711. 
order  restoring,  to  defendant  in  attachment, 

when,  182. 
removal,  etc.,  of,  ground  for  attachment,. 

when,  152. 
duty  of  taxpayers  in  city,  etc.,  to  render 

taxable,  440. 
unrendered,  in  city,  shall  be   ascertained, 

etc.,  443. 
levied  on  and  sold  for  city  taxes,  when,  446. 
levied   on  and  sold  for  improvement  tax, 

when,  476. 
in  whom  it  vests  upon  death  of  testator  or 

intestate,  1817. 
duty  of  executor,  etc,  to  take  charge,  etc.,. 

of  property  of  estate,  1930. 
executor,  etc.,  shall  use  diligence  to  re* 

cover,  etc.,  1933. 
executor  may  purchase,  etc.,  when,  1934. 
execution  issued,  on  removal  of,  when,  2271 » 
execution  for,  shall  issue,  when,  2279. 
exempt  from  forced  sale,  2335-42. 
guardian  of  estate  entitled  to  possession  of, 

etc,  2542. 
duty  of  guardian  in  relation  to,  etc.,  2544,  5. 
guardian  shall  use  diligence  to  recover,  etc.,. 

2546. 
guardian  may  take  for  debt  due  ward,  2547* 
the  term,  includes  real  and  personal,  3140. 
stolen,  4660-61. 
taxation  of,  4662. 

what,  Is  subject  to  taxation,  4669-78. 
of  railroad  corporations,  subject  to  execu* 

tlon,  etc.,  4259. 
perishable  may  be  sold  by  carrier,  when,  289* 
how  redeemed,  when  sold  for  town   tax, 

536,7. 
expense  of  keeping,  when  levied  on,  2299. 
duty  of  officer  as  to,  when  levied  on,  2298. 
PROPERTY   SUBJECT  TO  TAXATION,  aU 

property  unless  exempt,  4669. 
real,  defined,  4670. 
personal,  defined,  4671. 
terms  relating  to,  defined,  4671. 
exemptions  of,  4673,  and  note. 
PROPOSALS, 
advertisement  to  do  public  printing,  4008. 
to  include  what,  and  to  whom  addressed, 

4004-6. 
PROSECUTION. 

actions  for  malicious,  8202. 
PROSTITUTES,  of  cities  and  towns,  may  be 

punished,  399. 
PROSTITUTION,  in  cities  and  towns,  houses 

of,  387,  412. 
PROTEST,  may  be  made  by  notary,  8872. 
of  bills,  notes,  etc.,  see  Index,  pp.  129,  130, 

vol.  I. 
admissible  in  evidence,  2245,  and  notes, 
fees  of  notary  for,  2408. 
shall  not  be  made  on  legal  holiday,  2835. 
PROTOCOL,  defined,  57  (12). 
failure  to  sign  will  not  invalidate  testimo* 

nies,  57  (21). 
PROVISIONS,  in  cities  and  towns,  may  be 

inspected,  894. 
exempt  from  forced  sale,  when,  2385. 
does  not  include  cotton  on  hand,  2385. 
PROXY, 
stockholders  of  railroads  may  vote  by,  4128, 

4136. 

must  be  dated  within  what  time,  4164. 
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PUBLICATION,  service  by,  see  Index,  pp.  478, 
et  aeq.f  vol  I. 
of  notice  of  filing  interrogatories,  how  made, 

2220. 
in  suits  by,  notice  of  filing  interrogatories, 

given  lio w,  2221 . 
of  limiled  partnership,  how  made,  8460  and 
8461. 
PUBLIC  BUILDINGS,  under  control  of  coun- 
cil, 876. 
*of  cities  and  towns,  see  Index,  pp.  199-202, 
vol.  I. 
PUBLIC  BUILDINGS  AND  GROUNDS, 
see  Index,  p.  248,  vol.  II. 
salary  of  superintendent  of,  4466. 
PUBLIC  DEBT,  public  bonded  debt  recog* 
nlzed,  8677. 
laws  to  remain  in  force  till  bonds  are  paid, 

8678. 
provisions  concerning  bonds  of  state,  8678a- 

8678c. 
laws  concerning,  see  Appendix  to  vol.  n. 
PUBLIC  DOMAIN,  the  property  of  the  state, 
*tr94,  8800. 

retaineJ  at  annexation,  8796. 
PUBLIC  EDUCATION. 

provisions  as  to,  see  Index,  pp.  890-294, 
vol.  IF. 
PUBLIC  FACTS,  court  takes  notice  of,  with- 
out proof,  2246  (90). 
PUBLIC  FREE  SCHOOLS.    See  Free  SchooU, 
support  and  maintenance  of,  provided  for 
by  constitution,  8708,  §  1. 
PUBLIC    FREE    SCHOOL    AND    COUNTY 
LANDS, 
see  Index,  pp.  896,  896,  vol.  11. 
PUBLIC  HEALTH. 

towns    and    cities    may   co-operate   with 
county    authorities  in  measures    to  im- 
prove, 404a. 
PUBLIC  INSTRUMENTS,  what  are,  under  the 
Mexican  government,  67  (10-14). 
how  classified,  67  (12). 
'  PUBLIC  LANDS,  see  Index,  pp.  868-862,  voL 
II. 
sale  and  lease  of,  see  Index,  pp.  896,  896, 
vol.  II. 
PUBLIC  LIBRARIES.    See  Library, 
PUBLIC  MONEYS,  how  kept,  2772. 
PUBLIC  OFFICERS,  are  what  they  are  reput- 
ed to  be,  2246  (88). 
regularity  of  acts  of,  presumed,  2246  (89). 
venue  of  suit  against  for  defalcation,  1198, 
§7. 
PUBLIC  PRINTING.  See  Arte,  3990  to  4021. 
PUBLIC  PROPERTY,  proceedings  to  condemn 
8676,  §  I. 
record  of,  how  kept,  4676,  §  2. 
proceeds  of  sale,  disposed  of  how,  8676,  $  2. 
sale  of,  when  and  how  made,  8676a. 
PUBLIC  ROADS,  provisions  as  to,  see  Index, 

pp.  617,  618,  VOL  II. 
PUBLIC  SCHOOLS.    See  PuMic  EdttcatUm. 
of  cities  and  towns,  see  Index,  pp.  199-202, 
vol.  I. 
PUBLIC  WEIGHERS.     See  Weighti  and  Meae- 
ures. 
see  arts.    4081  to  40896. 
how  removed  from  office,  8420. 
fee  of,  2409. 

shall  keep  a  fee  book,  2419. 
fee   bill   shall   be   produced   before,  etc., 
penalty  for  demanding,  etc.,  fees    unlaw- 
fully, 2421. 


PUBLISHER, 
of  newspaper,  exempt  from  jury  service, 
8014. 
PUNCTUATION. 

not  to  affect  intent  of  a  law,  8189. 
PUNISHMENT,  of  convict  prescribed,  8665, 

8698. 
PUPILS,  record  of  daily  attendance  of,  to  be 

kept,  87416. 
PURCHASE,  of  land,  how  made,  by  United 

States,  819-886. 
PURCHASE  MONEY  in  actions  of  trespass  to 

try  tiUe,  4796  (8). 
PURCHASER,  without  notice,  not  affected  by 
prior  unrecorded  deed,  649. 
rights  of,  in  partition  of  land,  8476  (8,  4). 
of  personal  property  at  sale  by  executor, 

etc.,  2062. 
conveyance  to,  of  property  purchased  at  sale 

of  executor,  etc.,  2091a-2098. 
conveyance  to,  under  execution  sale,  2316, 

17. 
deemed  innocent  at  sale  under  execution, 

2818. 
conveyance  to,  of   property   purchased  at 

guardian's  sale,  2696-7. 
when  conveyances  are  fraudulent  and  void 

as  to,  2466. 
sales  void  as  to,  unless   registered,  etc., 

4882. 
deed  to,  of  property  purchased  at  tax  sales, 

4766. 
when  state  or  county  is  purchaser,  2816a. 
failing  to  comply  with  terms  of  sale,  :S881. 
PURCHASER  FOR  A  VALUABLE  CONSID- 
ERATION, not  affected  by  an  unrecorded 
deed,  etc.,  when,  4884,  and  notes, 
where  bid  is  credited  on  judgment,  4834  (10) . 


QUALIFICATIONS.     See  DisqualificatianM. 

of  arbitrators,  48. 

of  an  umpire,  60. 

of  the  superintendent  of  lunatic  asylum,  76. 

of  mayor  and  aldermen,  841. 

of  voters  in  city  elections,  848. 

of  voters,  etc.,  in  town  elections,  611. 

of  chief  justice  and  associate  justices  of 
supreme  court,  1008. 

of  judges  of  the  court  of  appeals,  1062. 

of  judges  of  the  district  court,  1086. 

of  judge  of  the  county  court,  1188. 

of  the  criminal  district  judge,  1484. 

of  district  and  county  attorneys,  249. 

of  presiding  officer  of  election,  1668. 

of  judges  and  clerks  of  election,  1678.' 

of  voters  in  state  and  county  elections,  1688. 

of  voters  in  city,  town,  etc.,  elections,  1691. 

of  electors  for  president  and  vice-president, 
1760. 

evidence  of  the,  of  an  executor,  etc.,  2264. 

of  jarors,  8009. 

of  jury  commissioners,  8017. 

of  directors  of  railroad  corporation,  4124. 
QUANTUM  MERUIT.    See  AUegata  andPro- 
bata. 

evidence  of,  to  prove  Talue,  admissible  when, 
2246  (20). 
QUARANTINE,   provisions    regulating,    see 
.  Index,  p.  407,  vol.  II. 

of  cities  and  towns,  regulation  of,  878. 
QUARTERMASTER,  duUes  and  pay  of,  8278. 
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'QUASHING,  of  attachment,  ordered  when,  159, 
and  notes. 

abates  suit  when,  155  (2). 
QUIET  HOUSE,  defined,  8226a,  §  4. 
QUIT-CLAIM  DEED,  effect  of,  548  (4). 

title  conveyed  by,  4884  (6). 

effect  of  record,  4884  (6). 
QUORUM. 

of  city  council,  844. 

of  mayor  and  aldermen  of  town,  etc.,  520. 

of  directors,  etc.,  of  corporation,  579. 

of  the  supreme  court,  1001. 

of  the  court  of  appeals,  1061. 

of  the  commissioners'  court,  1511. 

of  stockholders  in  insurance  company,  2923. 

of  directors  in  insurance  company,  2927. 

of  the  legislature,  when  not  in  attendance, 
3149. 

of  commissioners  of  partition,  8469. 

of  appraisers  of  decedent's  estate,  1910. 

of  appraisers  of  ward's  estate,  2581. 

of  directors  and  stockholders  of  railroad 
company,  4160. 

when  no,  of  supreme  court  at  commence- 
ment of  term,  1010. 
QUO  WARRANTO,  information  filed,  when, 
4098^,  §  1,  and  notes. 

parties  may  be  Joined  by  leave  of  court, 
4098»,  §  2. 

citation,  4098^,  §8. 

trial,  proceedings  on  appeal,  4098i,  §  4. 

judgment,  4098<,  §  5. 

remedy  cumulative,  4098i,  §  6. 

venue  of  suit  for  state  officers,  4098<,  §  7. 

proceeding  by  Instituted  to  enforce  provis- 
ions of  constitution  relating  to  railroads, 
4247a. 

duty  of  district  and  county  attorneys  in,  260, 
4098<. 

duty  of  attorney-general  in,  4098i. 

B. 

RAILROADS,  for  provisions  regulating,  etc., 

see  Index,  pp.  460-464,  vol.  II. 
liens  on,  etc.,  see  Index,  pp.  107, 108,  vol.  II. 
relation  to  public  lands,  see  Index,  pp.  358- 

862,  vol.  IL 
action  of  trespass  to  try  title  may  be  brought 

against,  when,  4785  (6). 
rendition  of  property  by,  for  taxation,  4678, 

4686,  4687. 
in  cities  and  towns,  see  Index,  pp.  199-202, 

vol.  I. 
actions  against,  see  Index,  pp.  478,  et  seq,, 

vol.  I. 
salts   against,   in   justices'   courts,  where 

brought,  1556  (11). 
road-bed  of,  real  estate,  1589  ^9). 
burden  of  proof  in  action  against,  as  a  car- 
rier, 2245(51). 
inaction  against,  for  killing  stock,  2245  (58). 
exporting  cattle  shall  keep   register^  etc., 

4568,  4569. 
venue  of  suits  against,  1198. 
RAILROAD  AGENTS. 

station,  exempt  from  jury  duty,  8014. 
RAILROAD  COMPANIES,  must  operate  roads 

for  the  benefit  of  all  alike,  277  (8). 
status  of,  that  of  common  carriers,  277  (4) . 
cannot  limit  their  Uability  within  the  state, 

278. 
bound  to  transport  goods,  when,  279. 
mast*give  bill  of  lading,  when,  280. 


RAILROAD  COMPANIES  —  Continued, 
liability  of  as  warehousemen,  281. 
must  use  diligence  to  notify  consignee,  282. 
must  forward  goods,  how,  288. 
must  feed  and  water  live-stock,  284. 
deed  by,  how  executed,  4809,  and  notes  (4) 

(6). 
RAILROAD  CARS,  occupation  tax  on,  4665. 
RAINS  COUNTY, 
apportionment  of,  see  pp.  40-48,  vol.  I. 
boundaries  of,  see  pp.  252,  253,  vol.  I. 
land  district   of,  see   Index,  pp.  859,  860, 

vol.  II. 
exempt  from  stock  law,  art.  4659. 
RANDALL  COUNTY, 
apportionment  of,  see  pp.  40-43,  vol.  I. 
boundaries  of,  see  pp.  252,  258,  vol.  I. 
land  distnct  of,  see  Index,  pp.  859,  860, 

vol.  II. 
exempt  from  stock  law,  art.  4659. 
RATIONS,  of  military  companies,  see  Index, 

pp.  156, 157,  voL  II. 
READ, 
juror  must  be  able  to,  8010. 
exception  to  the  rule,  8011. 
jury  commissioners  shall  be  able  to,  8017. 
REAL  ACTIONS,  limitations  of,    see  Index, 

pp.  122,  128,  vol.  II. 
REAL  ESTATE,  defined,  484. 
contract  for  sale  or  lease  of,    must  be  in* 

writing,  when,  2464  (19-88). 
sale  of,  on  execution,  2808,  and  notes,  2804- 

2310. 
alien  may  acquire  and  hold  when,  10. 
sale  of,  by  city  for  taxes,  451. 
conveyances  of,  548-61. 
of  county,  how  sold,  etc.,  681. 
rules  of  descent  in  relation  to,  1645, 6. 
sale   of,    belonging  to   decedent's  estates, 

2067-86. 
conveyance  of,  by  executor,  etc.,  2092-8. 
partition  of,  belonging  to  estate,  2112-13. 
levy  of  execntlon  upon,  2291. 
to  be  advertised  in  newspaper,  when,  2809a. 
forcible  entry  and  detainer  of,  2440-68. 
conveyances  of,  when   deemed  fraudulent, 

2464-6. 
investing  money  in,  by  guardian,  2560-64. 
sale  of,  by  guardian,  2572-87. 
conveyance  of,  by  guardian,  2596-9. 
Insurance  companies  shall  not  purchaae  <ir 

hold,  except,  etc,  2958. 
judgment  lien  upon,  8158-68. 
lien  of  mechanics,  etc.,  upon,  8164-79. 
limitations  of  actions  for,  8191-8201. 
limitation  of  action  for  specific  performanoa 

to  convey,  8209. 
partition  of,  8465-88. 
railroad  corporation  shall  not  enter  upon, 

etc.,  unless,  etc.,  4181. 
mode   of  condemning  by  railroad  corpora- 
tion, 4182-4205. 
railroad  corporation  may  purchase  and  hold, 

etc.,  4211-12. 
railroad    corporation  shall    alienate,  etc., 

4218. 
grants  of,  to  railroad  corporations,  4967-77. 
includes  what,  in  taxation,  4670. 
rendition  of,  for  taxes,  4688. 
lien  upon,  for  taxes,  4690. 
valuation  of,  for  taxes,  4692. 
manner  and  form  of  assessment  of,  for  taxeSt 

4710-11. 
assessment  of,  f6r  preyioos  years,  4712. 
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BEAL  ESTATE  —  CoDtinQed. 
sale  of,  for  taxes,  4751-60. 
at sessment,  etc.,  of  back  taxes  on,  4770-77. 
action  of  trespass  to  try  title  to,  4784-482 1. 
REBATEMENT8,  prohibited,  2871. 
KEBUTTING    EVIDENCE,    of    pUintiff    in 

actions  of  trespass  to  try  title  admissible 

withoat  pleadlDX,  when,  4798  (7)  (9). 
RECEIPTS,  to  be  taken  in  duplicate  by  trust- 
ees of  asylums,  128. 
for  books,  etc.,  shall  be  takeu,  9781. 
character  of,  as  evidence,  2245  (88),  (51). 
may  be  explained  by  pcurol  evidence,  2245 

(122). 
may  be  made  the  basis  of  a  pleading,  2268 

(8). 
BECEIVEB,  provisions  relatiug  to,  see  Index, 

pp.  478  etseq.f  vol.  I. 
appointed  for  estate  of  minor,  etc.,  when, 

2514. 
m4^y  be  appointed  for  any  city  or  town,  986j, 

$10.  • 
property  in  hands  of,  not  subject  to  sale 

2288  (12). 
BECEIVINO   CLERK,  in  departments,    see 

Index,  pp.  874,  875,  vol.  I. 
salary  of,  4462. 
RECITALS  IN  DEEDS,  binding  on  parties 

and  privies,  2245  (166). 
as  to  payments,  may  be   contradicted  by 

parol,  2245  (122). 
in  deeds  aud  patents,  notice,  4884  (18) . 
not  evidence  of  payment  of  purchase  money, 

when,  4834  (19). 
RECOGNIZANCES,  jurisdiction  of  criminal 

district  courts  as  to,  1500. 
RECONVENTION,  plea  in,  requisites  of,  1266, 

and  note, 
plea  in,  in  actions  of  trespass  te  try  title, 

4792  (2),  (8). 
jurisdiction  of  lustice,  as  to  plea  in,  1589  (8) . 
damages  may  be  plead  in,  when,  650,  and 

notes, 
amount  must  be  within  the   jurisdiction, 

660  (8). 
RECORD  BOOK,  of  probate  court,  see  Index, 

pp.  655-668,  vol.  I. 
of  estates  used  in  guardianships,  2474. 
papers  to  be  copied  in,  2475. 
RECORDS.    See   Lost  Becords  and  Papers; 

Registration;  Evidence, 
provisions  relating  to,  see  Index,  pp.  495-497, 

vol.  IL 
proof  of,  etc.,  see  Index,  pp.  788-746,  vol.  I. 
to  be  kept  by  superintendent  of  penitentiary, 

8528. 
to  be  kept  by  assistant  superintendent  of 

penitentiary,  8581c. 
to  be  kept  by  wreck-masters,  4882,  4888. 
of  executions,  how  made,  etc.,  1107,  1110, 

1111. 
of  proceedings,  1107,  1110,  1111. 
of  deeds,  etc.,  by  clerk,  1151. 
of  supreme  court,  shall  be  kept  by  the  clerk, 

1022. 
of  court  of  appeals,  1073. 
clerk  of  court  of  appeals  shall  receive,  etc., 

1074. 
district  clerks  to  have  custody,  etc.,  of  what, 

1112. 
district  clerks  shall   provide    indexes  for, 

1118. 
district  clerk  shall  transfer  to  his  successor, 

1114. 


RECORDS  —  Continued. 

of  supreme  court  to  be  delivered  to  reporter, 
1029. 

clerk  of  county  to  have  custody  of  certain^ 
1151. 

of  the  county  court,  1152. 

county  clerk  shall  provide  indexes  for,  1154. 

substitution  of  lost,  1475-81. 

books  ot,  in  probate,  1794-1800. 

of  surveyor's  office,  when  destroyed,  how 
supplied,  8981. 

of  papers  of  an  estate,  on  transfer  of  admin- 
istration, 2187. 

notary  public  shall  keep,  8871. 

in  relation  to  county  convicts,  shall  be  kept,. 
8608. 

of  school  fund,  shall  be  kept,  etc.,  8782. 

teachers  of  public  schools,  shall  keep,  8770. 

of   appointment,  etc.,  of  a  special  judge^ 
1098-8. 

transcript  of,  on  appeal  or  writ  of  error, 
1410. 

of  decisions,  etc.,  in  probate  matters,  1802. 

of  abstracts  of  judgments,  8158-68. 

of  corporation,  are  evidence,  601. 

of  court  of  appeals,  to  be  delivered  to  re- 
porter, 1081. 

of  election  of  special  judge,  1098-9. 

of  election  of  special  county  judge,  1141. 

mistake  in,  of  judgment  corrected,  1855. 

certified  copy  of,  evidence,  in  will  case,  1855. 
RECORDED  INSTRUMENTS,  proof  of,  etc., 

see  Index,  pp.  788-746,  vol.  I. 
RECORDER,  provisions  relating  to,  see  Index, 
pp.  495-497,  vol.  II. 

of  cities  and  towns,  see  Index,  pp.  199-202, 
vol.  I. 

county  clerk  is  ex  officio  for   his  county, 
etc.,  1151. 
RECORDING,  fees  for,  2898. 
REDEMPTION,   of  property  sold  for  taxes, 
when  boaght  by  private    parties,    4758, 

4758a,  47585. 
when   bid  in  for  the  state  4759,   (1,   2), 
4759a,  b. 

of  property  sold  for  taxes  by  city,  447. 

of  real  estate  of  infant,  etc,  sold  for  taxes 
by  city,  450. 

of  land  sold  for  taxes,  by  state,  4758. 

collector  to  receive  redemption  money,  47698. 

if  not  redeemed  to  be  sold,  when,  47595. 

certain  laws  repealed,  4759c. 
RED  RIVER  COUNTY. 

apportionment  of,  see  pp.  40-48,  vol.  I. 

boundaries  of,  see  pp.  252,  253,  vol.  I. 

land  district  of,  see  Index,  pp.  859, 860, vol.  H* 

exempt  from  stock  law,  art.  4659. 
REEVES  COUNTY. 

apportionment  of,  see  pp.  40-43.  vol.  I. 

boundaries  of,  see  pp.  252,  258,  vol.  I. 

land  district  of,  see  Index,  pp.  859,  860,  voL 

II.  

REFUGIO  COUNTY. 

apportionment  of,  see  pp.  40-48,  vol.  L 

boundaries  of,  see  pp.  252,  258,  vol.  I. 

land  district  of,  see  Index,  pp.  859,  860,  vol. 
II. 

exempt  from  stock  law,  art.  4659. 
REFUNDING  BOND,  on  dissolution  of  injunc- 
tion, 2892. 
judgment  on,  2893. 
REGIDORES,  documents  of,  archives  of  gen- 
eral land  office,  57. 

operations  of,  suspended,  57  (1). 
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REGIMENT,  of  militia,  see  Index,  pp.  166, 

167,  vol.  II. 
REGISTER,  to  be  kept  by  saperintendent  of 
penitentiary,  8628. 
of  pawnbrolcer,  shall  be  kept;  inspection  of, 

8497,  8498. 
of  tlie  oflQcial  acts  of  ttie  government  shall  be 

k^t,  2780. 
commissioned  officers,  shall  be  kept,  2721. 
official  acts,  shall  be  kept  by  the  attorney- 
general,  2808. 
of  official  aets  aball  be  kept,  268. 
district  and  connty  attorneys  shall  keep,  of 

their  official  acts,  268. 
secretary  of  city,  etc.,  shall  keep  of  bonds, 

etc.,  864. 
of  claims  against  a  connty,  961-6. 
REGISTRATION,  of  conveyances,  see  Index, 
pp.  496-497,  vol.  II. 
of  chattel  mortgiHi;8,  how  shown,  2246  (89). 
REGULATIONS,  of  schools,  by  state  saperin- 

teadent,  8716,  8717. 
REHEARING^  in  sapreme  conrt  and  conrt  of 

appeals,  1061-1066. 
REIMBURB£BiENTS,of  expenMsof  lunatic  to 
the  state,  when  and  how  made,  114. 
Ihnilation  as  to  amonntof,  116. 
ip  proceedings  for,  county  attorney  to  appear 
for  state,  116. 
RELATIONSHIP,  may  be  proven  by  hearsay, 
2246  (171). 
disqnalifies  judge  of  supreme  court  or  court 

of  appeals,  when,  1040. 
disqualifies  district  judge,  when,  1090. 
disqualifles  county  judge,  when,  1188. 
disqualifies  justice  of  the  peace,  when,  1688. 
disqualifies  a  juror,  when,  8012. 
RELATIVE. 

may  undertake  care  of  lunatic,  118. 
RELATOR,  may  file  petition  for  removal  of 
officer,  when,  8401. 
requisites  of,  8402. 

shall  apply  for  citation,  8404  and  '8406. 
shall  give  securi^  for  costs,  when,  8412. 
RELEASE. 

of  errors  by  confession  of  judgment,  1849. 
RELEVANT  FACTS,  admissible  in  evidence, 

2246  (21). 
RELIEF,  nature  of,  given  by  judgment,  1889  (8) . 
RELIGION, 
no  form  of,  to  be  taught  in  public  schools, 
8706. 
RELIGI0X7S  BELIEF, 
the  want  of,  does  not  disqualify  a  witness, 
2249. 
RELIGIOUS  CORPORATION,  powers  of,  687. 
shall  be  under  control  of  trustees,  684. 
requisites  of  charter,  688. 
REMAINDER,  estate  in,  created  by  will,  when, 

4876  (27). 
REMAINDER-MAN,  rights  of,  under  a  mar- 
riage contract,  4848  (1). 
estote  of  does  not  lapse  by  will,  4876  (17). 
may  be  made  a  party  in  action  of  trespass  to 
try  title,  when,  4791. 
REMEDIAL  WRITS,  may  be  issued  by  judge, 

1123-1170. 
REMEDIES,  cumulative   in    quo  loarroJOo, 

4098i,  f  6. 
REMITTER,  of  excess  in  verdict,  made  when, 
1861. 
will  cure  error,  when,  1861  (1),  1867. 
of  excess  in  judgment,  made  when,  1862, 
1868. 


REMOVAL,  of  guardian,  see  Index,  pp.  860- 
868,  vol.  I. 
of  causes  to  Federal  court,  see  Index,  p.  XL, 

vol.  I.,  Appendix  No.  8. 
of  executors  and  administrators,  1978-1976. 
of  officers,  see  Officers, 
REMOVAL  OF  PROPERTY,  will  authorize  is- 
suance of  execution  during  term,  2269. 
RENEWAL,  of  limited  partnership,  how  made, 

8462. 
RENT,  judgment  cannot  be  rendered  for  in 
justice's  court,  2468  (1). 
suit  for,  in  justices'  courts,  where  brought. 

1666  (5). 
payable  in  money,  due  when,  8112  (1). 
exemption   not   to   override    claims    for, 

2842. 
replevy  bond  for,  in  sequestration,  4600-6. 
defendant  in  sequestration  not  required  to 
account  for,  when,  4607. 
RENTING,  of  property,  by  guardian,  see  In- 
dex, pp.  860-868,  vol.  I.     • 
of  properly  of  estate  of  decedent  by  execu- 
tor, 2061-7. 
REPEALED  LAWS,  relating  to  sales  of  univer- 
sity, school  and   asylum  lands,  see  Ap- 
pendix to  vol.  II. 
REPEALED   SECTIONS,  of  Act  of  1879,  66 

(l),66r(6),66*(2). 
REPEALING  ACTS,  relating  to  registration  of 
instruments,  etc.,  see  Index,  pp.  496-497, 
vol.  II. 
REPLEADER,  ordered  when,  1187  (29). 
REPLEVY, 
judgment  in  such  case,  181. 
of  property  seized  under  distress  warrant, 
8116. 

Sidgment  on  bond  in  such  case,  8117. 
y  defendant  in  sequestration,  4498-4604. 
by  the  plaintiff  In  sequestration,  4606-6. 
REPLEVY  IN    ATTACHMENT    PROCEED- 
INGS»  of  property  by  defendant,  170. 
of  proceeds  of  sale  of  property,  not  allowed, 
174(1}. 
REPLEVY  BOND,  requisites  of,  8116. 
may  be  executed  by  defendant,  8116. 
judgment  on,  rendered   when,    8117,    and 
note. 
REPLICATION,  to  matter  pleaded  by  defend- 
.  ant,  1196  (1). 
REPORT  OP  COMMISSIONERS  TO  REVISE 

CODE,  see  Appendix  to  vol.  II. 
REPORTER,  of  supreme  court  and  court  of 

appeals,  see  Index,  pp.  868,  864,  vol.  I. 
REPORTS,    secreUry    of    state   to    furnish 
printed  at  close  of  fiscal  year,  2488. 
legislature  to  be  furnished  copies,  2489. 
of  overseer  of  public  roads,  when  and  how 

made,  4427. 
of  sale  by  pawnbroker,  8608. 
of  schools,  see  Index,  pp.  290,  294,  vol.  n. 
of  trustees  of  asylums,  129. 
of  courts  of  other  states,  kept  where.  2724. 
of  this  state  distributed,  how,  2726. 
required  from  military  organizations,  8847. 
of  agricultural  bureau,  how  published  and 

distributed,  8a,  §  7. 
of  railroad  companies,  by  whom  and  when 
made,  4116a,  §8. 
shall  be  made  annually,  4249. 
requisites  of,  4249. 
penalty  for  neglect  to  make,  4260. 
recoverable     without    special    damage, 
4260  (1). 


68— Tex.  CivU  Stat.,  vol.  II. 
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REPORTS —Ck>nttniied. 
annual,  of  board  of  managers  of  lunatic 

anylnm,  74. 
of  superintendent  of  lunatic  asylum,  82. 
of  superintendents  of  otiier  asylums,  185-7. 
of  district  and  county  attorneys,  266-6. 
of  county  clerk,  of  occupation  licenses,  946. 
sucti  reports  stiall  show,  wliat,  947. 
of  clerks  and  justices  of  Uie  peace,  of  fines, 

etc.,  951-2. 
of  district  attorney  of  moneys  received,  954. 
of  county  attorneys  of   moneys    received^ 

956. 
of  otiier  oflQcers  of  money  received,  956. 
of  couifty    treasurer,  of  registered  claims, 

970,  1. 
of  officer  of  claims  received  for  county,  974. 
order  of  court  approving  treasurer's,  977. 
commissioners*  court  sliali  exanUSke  ail,  etc., 

978. 
sliall  l>e  filed,  etc,  in  county  clerk's  office, 

979. 
of  committee  appointed  to  examine  county 

finances,  982. 
all,  shall  be  sworn  to,  984. 
monthly,  sliali  be  filed  within  wliat  time, 

985. 
of    county    treasurer,  to   commissioners' 

court,  986. 
of  the  decisions  of  the  supreme  court,  1026- 

82. 
of  the  decisions  of  the  court  of  appeals, 

1077-82. 
of  district  clerk  of  fines  and  jury  fees,  1109. 
of  county  clerk  of  fines  and  jury  fees,  1156. 
of  auditor,  1472,  8. 
of  hiring  or  renting  of  property  of  deoedent's 

estate,  2055,  6. 
of  sales  of  property  of  decedent's  estate, 

2087-95. 
of  commissioners  to  partition  estate  of  de- 
cedent, 2118-14. 
of  officers  at  close  of  fiscal  year,  2187-9. 
of  renting,  etc.,  of  property  of  ward  by 

guardian,  2569. 
of  sales  of  property  of  ward  by  guardian, 

2590-2600. 
of  supreme  court  and  court  of  appeals,  how 

distributed,  2719. 
of  comptroller  to  treasurer,  2750. 
annual,  of  comptrollerto  the  governor,  2758. 
of  receiving  clerk  in  general  land   office, 

2789. 
of  attorney  general,  of  suits,  etc,  2800. 
of   commissioner    of  Insurance,    etc.,    to 

governor,  2828. 
of  adjutant  general  to  the  governor,  8255-7. 
of  commanding  officer  of  volunteer  guards, 

8847. 
of  commissioners  of  partition,  8479^-80. 
of  sales  by  pawnbrokers,  8508. 
of   commissioners  of   penitentiaries,  3516, 

17. 
biennial,  of  said  commissioners,  8521. 
of  superintendent  of  penitentiaries,  8529. 
of  physician  of  penitentitary,  8542. 
of  school  officers  and  teachers,  8716. 
of  the  state  board  of  education,  8717-19. 
of  engineer  to  examine  railroad,  4272. 
quarterly,  of  collector  of  taxes,  4742-8. 
of  surveyor,  in  action  of  trespass  to  try  title, 

4800. 
of  overseers  of  roads,  4427. 
annual,  of  treasurer  to  governor,  2771. 
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REPRESENTATIVE     DISTRICTS,      appor- 
tionment  of,  18-15,  see  Index,  pp.  40-43, 
vol.  I. 
REPUBLIC  OF  TEXAS. 

archives  of,  62. 
REPUTATION, 
malicious  prosecution  of  Injury  to,  etc., 
8202. 
REQUEST,  for  charge  to  jury  may  be  made, 
1819. 

must  be  made,  when,  1819  (5). 
must  be  signed,  1819  (1). 
RES  ADJUDICATA.    See  Judgment. 
may  be  pleaded.  In  action  of  trespass  to  try 

tlUe,  when,  4785^  (81, 82). 
must  be  specially  pleaded,  1262  (25). 
RESERVATION,  of  public  lands,  see  Index, 

pp.  358-862,  vol.  II. 
RESERVATION  OF  TITLE,  how  constnied, 
8190a,  and  note. 
In  sale  of  personal  property,  must  be  re- 
corded, 4331  (1). 
RES  GBSTJB,  see  Index,  pp.  788-746,  vol.  I. 
declarations  of  wife,  admissible  as  part  of, 
in  divorce  suit,  2868  (8). 
RESIDENCE,  of  district  and  oonnty  attorney, 
251. 
notice   of,  given  to  attomey-generml  and 

comptroller,  252. 
defined,  10  (1). 
of  parties  to  suit  must  be  stated,  1195,  and 

note  (8). 
of  parties  to  suit  for  divorce,  2862  (1),  (2). 
of  district  judge,  1086. 
as  it  affects  the  venue  of  suits,  1198. 
assignor,    indorser,   etc.,    may  be  served, 

when,  etc.,  1208. 
of  defendant,  when  unknown,  citation  by 

publication,  1285. 
of  criminal  district  judge,  1485. 
as  it  affects  venue  of  suits  in  justices'  courts, 

1556,  7. 
of  voters,  1638-91. 
of  the  attorney -general,  2808. 
of  the  superintendent  of  penitentiary,  8526. 
fifteen  days,  fixes  liability  to  work  on  roads, 

4406. 
of  single  man,  1557. 
RESIDENT, 
minor  shall  not  be  apprenticed  to  penon 

who  Is  not  a,  etc.,  22. 
plaintiff  in  divorce  suit  must  be,  of  the  state, 

etc..  2862. 
jury  commissioners  shall  be,  of  di^rent 

portions  of  county,  8017. 
pensioner  must  be  a,  of  the  8tate«  8611. 
RESIDENTS  OF    DIFFERENT  COUNTIES, 
venue  of  suit  ai;alnst,  1198,  §  4. 
exception  applies  only  to  necessary  parties, 
1198,  §4,  note  1. 

does  not  apply  where  there  is  a  flctltlons 
party,  1198,  §  4,  note  2. 
RESIGNATION,  of  guardian,  2610-2613. 
of  executors  and  administrators,  1977-1988. 
of  officers  of  cities  and  towns,  492. 
RESTITUTION,  judgment  for,  how  rendmred, 
2458. 
writ  of,  awarded,  2453. 
may  Issue  when,  from  justice's  court,  2454. 
from  county  court,  2462. 
RETURN,  practice  as  to,  see  Index,  pp.  478, 
et  seq.f  vol.  I. 
of  executions,  see  Index,  pp.  764-766,  vol.  I. 
of  depositions,  how  made,  2281  and  notes. 
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BBTIJRN — Contlimed. 
of  electioQfl  for  state  senators,  made  to  what 

coQQties,  12. 
of  elections  for  representativeSi  made   to 

what  counties,  14. 
where  one  coon^  constitutes  a  senatorial  or 

representative  district,  15. 
of  sale  of  perisliable  property  under  attach- 
ment, 174. 
of  the  writ  of  attachment,  176-7. 
of  the  writ  of  garnishment,  190. 
of  citation  to  garnishee  in  another  county, 

201. 
of  execution  in  justices'  courts,  1629. 
of  election  to  detach  portion  of  a  county, 

etc.,  665. 
Off  election  to  organize  a  county,  668. 
of  election  to  remove  a  couuty  seat,  697. 
of  elections  for  state,  etc,  officers,  169S-1716. 
of  election  of  electors  for  president,  etc., 

1762-4. 
of  notice  of  rehearing,  1058. 
SBTURN   DAT,   of     execution,    2282,    and 

notes.  

'BBTUBNS   OF   ELBCTION,  see  Index,  pp. 

566,  667.  vol.  I. 
BEVERSAL. 
none,  for  want  of  form,  1048. 
judgment  on,  by  supreme  court  or  court  of 

appeals,  1048. 
of  juctement,  an  appearance,  when,  1244. 
.BBVEBSIONBR,   in  action  of  trespass  to  try 

title,  may  be  made  a  party,  when,  4791. 
shall  not  be  prejudiced  by  decree  for  parti- 
tion, 8481. 
BEVIE  W.     8te  BUI  of  Review. 
REVISED   CIVIL    STATUTES,    how  known 

and  cited,  vol.  II,  p.  671,  §  2. 
to  be  liberally  construed,  /5,  §  8. 
repealing  clause,  /5,  $$  4-6. 
what  laws  not  repealed  by,  i5,  §  7-18,  20. 
shall  be  construed  as  continuation  of  former 

laws,  etc.,  J&,  19. 
howt>rinted,  published  and  distributed,  toL, 

II.  p.  678,  §  21. 
when  to  take  effect,  lb,  $  22. 
reading  of  bill  suspended,  /6,  §  28. 

:bewards. 

bestowed  on  penitentiary  convicts,  when, 

8564. 
superintendent  of  penitentiary  may,   etc, 

offer  for  escaped  convicts,  8680. 
district  or  county  attorney  not  to  take  for 

services,  259. 

•  ;rioht  of  possession. 

is  the  only  issue,  in  action  of  forcible  entry 
and  detainer,  2450. 
RIGHT  OF  FROFERTT.    See    Trial  of  the 

Right  of  Property, 
mGHTOFWAY,  how  obtained  by  railroads, 
see  Index,  pp.  460-464,  vol.  II. 
granted  to  corporations  for  irrigation,  etc., 

2996. 
jurisdiction   of  court  as  to,    see   note  to 
1172a. 
BIO  GRANDE,  documents  relating  to  lands 

on,  deposited  where,  57  (8). 
BIPARIAN  OWNERS. 

rijzhts  of,  on  canals  and  ditches,  8000. 
RIOT,  may  be  suppressed  by  cities  and  towns, 
897. 
military  may  be  called  to  suppress,  8881. 
BTVBR,  when  a  boundary  line,  venue  of  suit, 
.     1199. 
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ROAD  DUTT,  volunteer  guards  exempt  from, 

how,  3840  and  8842. 
ROADS.  See  Tolls. 
how  constructed,  615. 
when  out  of  repair,  proceedings,  620. 
when  boundary  lines,  venue  of  suit,  1199. 
construction  of  railroads  across,  etc.,  see 

Index,  pp.  460-464,  vol.  II. 
ROADS  PUBLIC,  see  Index,  pp.  617,  618,  vol. 

II. 
ROBERTS  COUNTY, 
apportionment  of,  see  pp.  40^3,  vol.  I. 
boundaries  of,  see  pp.  252,  253,  vol.  I. 
land  district  of,  see  Index,  pp.  859, 360,  vol.11, 
exempt  from  stock  law,  art.  4659. 
ROBERTSON  COUNTY, 
apportionment  of,  see  pp.  40-43,  vol.  I. 
boundl^ies  of,  see  pp.  252,  253,  vol.  I. 
land  district  of,  see  Index,   pp.  859,   860, 

vol.  II. 
exempt  from  stock  law,  art.  4669. 
ROCKWALL  COUNTY, 
apportionment  of,  see  pp.  40-48,  vol.  I. 
boundaries  of,  see  pp.  252,  258,  vol.  I. 
land  district  of,  see  Index,    pp.  859,    860, 

vol.  II. 
exempt  from  stock  law,  art.  4669. 
ROUTE,  of  raUway  shall  be  designated,  when, 

4224,  4225. 
after  designation  shall  not  be  changed,  4224, 

4225. 
RULES,  of  practice,  of  district  court,  see  In- 
dex, pp.  XV.-XVIII.,   vol.  I.,  Appendix, 

No.  L 
of  practice,  for  appellate  courts,  see  Index, 

pp.    XXX.-XXXII.,    vol.    I,    Appendix, 

No.  2. 
of  procedure  made  by  supreme  court,  1014. 
failure  to  observe,  ground   for   dismissing 

appeal,  when,  1014  (1). 
supreme  c6urt  shall  have  power  to  make, 

etc.,  1016. 
of   district   courts  as  to  issuance,  etc.,  of 

process  shall  govern  justices'  courts,  ex- 
cept, etc.,  1572. 
as  to  judgments  in  justices'  courts,  1620. 
as  to  executions  from  justices'  courts,  1685. 
as  to'  mode   of    proceeding    in   justices' 

courts,  1644. 
of  descent  and  distribution,  1646-68. 
governing  trial  of  contested  election,  1729. 
oommon  law,  rule  of  decision,  when,  8128. 
of  equity  practice  to  govern  receivers,  1470. 
in  partition  suits,  8491. 
of  equity,  shall  govern  Injunction,  when. 


of  practice  and  pleading  in  criminal  district 
court,  1608. 
RULES  OF  EVIDENCE.     See  Evidence. 
RULES  AND  REGULATIONS,  of  penitentiary, 

how  prescril)ed  and  printed,  8519,  8620. 
RUNNELLS  COUNTY, 
apportionment  of,  see  pp.  40-48,  voL  I 
boundaries  of,  see  pp.  252,  258,  voL  I. 
land  district  of,    see   Index,  pp.  859, 860, 
vol.  II. 
RUSK  COUNTY, 
apportionment  of,  see  pp.  40-48,  vol.  I. 
boundaries  of,  see  pp.  262,  258,. vol.  I. 
land  district  of,  see  Index,  pp.  859,  860, 

vol.  U. 
exempt  from  stock  law,  art.  4659. 
RYE,  flfty-six  pounds  in  legal  bushel,  4848a, 
§1. 
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SABBATH.    See  Sunday. 
SABINB  COUNTY.       • 
apportionmeiit  of,  see  pp.  40-48,  toI.  L 
boiindariM  of,  see  pp.  252,  258,  toI.  L 
land   district  of,   eee   Index,   pp.  869,  860, 

voL  11. 
exempt  from  fftock  Uw,  ut.  4659. 
SACRAMENTAL   WINES,    may  be  sold,  etc., 

8228. 
SADDLES,  exempt  from  forced  sale,  when, 

2885. 
SALARIES,   general  provisions  relating  to, 

4481-4485. 
of  executive  and  department  officers,  4457- 

4467. 
of  Indicial  officers,  4468-4476. 
of  officers  of  penitentiary,  8564-8566^,  4477- 

4480. 
of  qnarantine  officers,  40001,  4000e. 
shall  not  be  changed  daring  term  of  office, 

4481. 
payable  monthly,  4482. 
of  special  judge,   ascertained   how,  4488- 

4485. 
district  attorney  shall  forfeit  his,  when,  248. 
of  city  officers  to  be  fixed  by  city  conncil, 

498. 
of  clerks  of  the  criminal  district  coort,  paid 

by  counties,  1494. 
lessee  of  penitentiary  shall  pay,  of  peniten- 
tiary officers,  8588. 
of  teacher  of  public  school,  how  paid,  8761. 
SALE,  condUional,  $ee  Conditional  Sale. 
in  attachment   proceedings,  see  Index,  pp. 

109-111,  ▼<rf.  L 
in  administration  of  estates,  see  Index,  pp. 

655-668,  vol.  I. 
by  guardian,  see  Index,  pp.  850^58,  vol.  L 
of  property  on  execution,  see  Index,   pp. 

764-766,  VOL  I. 
of  pawned  articles,  see  Index,  p.  194,  yol.  II. 
of  property  for  taxes^  see  Index,  pp.  624- 

626,  vol.  U. 
of  property  for  taxes  by  cities  and  towns, 

446-450. 
of  stock,  cattle^  etc.,  see  Index,  pp.  560, 

561,  VOL  U. 
in  sequestratlOB,  see  Index,  p.  528^  vol.  H. 
of  consignments  may  be  made,  when,  2868 

0). 
where  there  has  been  an  agreement  to  hold, 

2868  (2). 
of  unclaimed  freight,  etc.,  made  wh(n,  285. 
^    notice  of,  how  given,  286. 
account  of,  how  kept,  287. 
of  property,  evidence  showing,  2245  (82). 
of  shares  of  stock,  etc,  under  gamisbment, 

209,10. 
of  unclaimed  freight,  by  carrier,  285-7. 
of  live  stock,  by  carrier,  288. 
of  perishable  property,  by  carrier,  289. 
of  property  of  taxpayer  for  city  taxes,  486-51. 
of  property  Incapable  of  partition,  8479. 
of  personal  property  incapable  of  partition, 

8488-9. 
of  property  pawned,  8499-8504. 
of  lands  or  houses  held  in  trust  for  school 

purposes,  8798. 
of  university,  public  free  school  and  asylum 

lands,  4088-80. 
of  lands  void  as  to  creditors,  etc.,  unless 
*  deed  recorded,  4882. 


SALS  —  Continued, 
of  property  likely  to  waste,  under  sequestra* 

tlon,  4508-12. 
of  estray  animals,  4580-<88. 
of  property,  for  town  tax,  685. 
under  execution,  not  avoided  by  biU  of  re^ 

view  or  reversal  of  judgment,  1876. 
officer  not  to  purchase  at,  under  execution^ 

2820. 
sale  of  railroad  property  under  execution,. 

4262-4. 
of  animals,  4562-8. 
SALE  AND  DELIYEBT,  not  proven  by  evi- 
dence of  bacieain  and  sale,  2245  (20). 
SALS    AND    LEASE    OF     SCHOOL    ANI> 
OTHER  LANDS,  see  Index,  pp.  895,  396, 
vol.  n. 
SALS    OF    VACANT   AND    UNAPPROPRI- 
ATED LANDS,  see  Index,  pp.   858^62, 
vol.  II. 
SALT,  fifty  pounds  in  legal   bushel,  4848a, 

§1. 
SALVAGE.    See  Wrecks. 
SAMPLE,  cotton  may  be  sold  by,  when,  286S 

(4).  

SAN  AUGUSTINE  COUNTY, 
apportionment  of,  see  pp.  40-48,  vol.  I. 
boundaries  of,  see  pp.  252,  258,  vol.  I. 
land   district   of,  see   Index,  pp.  859,  860, 

F<rf.  n. 
exempt  from  stock  law,  art.  4659. 
SANITARY    DEPARTMENT,  of    cities   and 

towns,  health  physician,  467-478. 
SANITY,  opinion  of  witness  as  to,  admissi- 
ble, 2245  (172). 
SAN  JACINTO  COUNTY, 
apportionment  of,  see  pp.  40-48,  vol.  I. 
boundaries  of,  see  pp.  252,  253,  vol.  L 
land  district  of,  see  Index,  pp.  859,  860,. 

vol.  II. 
exemfit  from  atodc  law,  art.  4659. 
SAN  PATRICIO  COUNTY, 
appofiiattment  of,  see  pp.  40-48,  vol.  I. 
boundaries  of,  see  pp.  252,  258,  vol.  I. 
land  district  of,  see  Index,  pp.  859,  860,. 

vol.  IL 
exempt  from  stock  law,  art.  4659. 
SATISFACTION,  of  judgment,  how  shown, 
8161. 
to  be  entered  on  judgment  record,  when^ 
8162. 
SAN  SABA  COUNTY, 
apportionment  of,  see  pp.  40-48,  vol.  I. 
boundaries  of,  see  pp.  252,  258,  vol.  I. 
land  district  of,'  see  Index,  pp.  859,  860,. 
vol.  II. 
SCHLEICHER  COUNTY, 
apportionment  of,  see  pp.  40-48,  vol.  I. 
boundaries  of,  see  pp.  262,  258,  vol.  I. 
land  district  of,  see  Index,  pp.  859,  860, 
vol.  IL 
SCIRE  FACIAS,  practice  as  to,  see  Index,  pp. 
478,  e<  ee?.,  vol.  L 
shall  issue  to,  executor,  etc.,  when,  1247-8. 
on  marriage  otfeme  sole  defendant,  1258. 
requisites  of,  and  return  of,  1261. 
in  cases  of  an  escheat,  1772-8. 
judgment  revived  by,  within  ten  years,  8210. 
SCHOLASTIC  AGE,  defined,  8707. 
children  under  and  over,  admitted  into  pub- 
lic schools,  8748. 
SCHOLASTIC     CENSUS,   see     Index,   pp. 

290-294,  vol.  II. 
SCHOLASTIC  YEAR,  defined,  8708. 
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:8CH00L  COBOfUNITIESy   see   Index,   pp. 

S90-294,  vol.  II. 
SCHOOL  DISTRICTS,  see  Index,  pp.  290-294, 

vol.  II. 
SCHOOL  FUND,  see  Index,  pp.  290-294,  vol. 

II. 
SCHOOL  HOUSES,  see  Index,  pp.  290-294, 

vol.  II. 
exempt  from  taxation,  when,  4678  and  4678 

W. 
SCHOOL  LANDS,  see  Index,  pp.  290-294,  vol. 

n. 

sale  and  lease  of,  see  Index,  pp.  895,  896, 

vol.  U. 
care   of,  vested  in    commissioners'  court, 

1528. 
SCHOOL  LAWS,  shall  be  published  by  state 

soperintendent,  8718. 
SCHOOL  MONTH,  defined,  8712. 
SCHOOLS.     See  Public  SchooU. 
of  cities  and  towns,  see  Index,  pp.  199-202, 

vol.  I. 
SCHOOL  TEACHBBS.    See  Teachen. 
are  exempt  from  jary  service,  8014. 
SCRAPEBS,  labor  may  be  exchanged  for  nse 

of,  on  public  roads,  4421. 
SCROLLS.    See  Seals. 

private  seals  and  scrolls   dispensed  with, 

4487. 
unsealed  instruments  held  to  import  consid- 
eration, 4488,  and  note  (1). 
district  clerk  may  use,  when,  1182. 
county  cleric  may  use,  when,  1178. 
not  necessary  to  the  validity  of  a  contract, 

etc.,  4487. 
SCURRY  COUNTY, 
apportionment  of,  see  pp.  40-48,  vol.  I. 
boundaries  of,  see  pp.  252,  258,  vol.  I. 
land  district  of,  see  Index,  pp.  859,  860,  vol. 

11. 
SEALS.    See  Scrotte. 

private  seals  and  scrolls  dispensed  with, 

4487. 
unsealed  instruments  held  to  import  consid- 
eration, 4488,  and  note  (1). 
of  district  conn,  custody  of  by  derk,  1112. 

to  be  used  by  district  derk,  1116. 

to  be  used  by  clerk,  1160. 
of  county  court,  1177. 
scroll  used,  when,  1178. 
of  supreme  court,  1020. 
-of  court  of  appeals,  1076. 
ot  commissioners'  court,  requisites  of,  1529. 
of  district  and  county  cofirt  to  be  furnished 

by  commissioners'  court,  1580. 
of  county  clerk  as  recorder,  4295,  and  note, 
of  notary,  8866. 
validated,  8867  and  8868. 
■second  seal,  59,  57  (14). 
third  seal,  57  (14). 
of  penitentiary,  u*^d  to  authenticate  official 

acts,  etc.,  8581<i. 
of  commissioner  of  deeds,  547. 
used  on  patents  issued  by  the  republic,  vali- 
dated, 8980. 
used  by  commissioner  or  chief  clerk  of  land 

office,  validated,  8880. 
records  of  surveyor's  office  destroyed  by  fire, 

supplied,  8981. 
of  comptroller,  2788. 
of  commissioner  of  the  general  land  office, 

2779. 
of  commissioner  of  insurance,  etc.,  2817. 
private  corporations  may  have  and  use,  575. 


SEALS  —  Continued. 

lands   conveyed  by  corporation,  and  to  be 
under  seal,  600.     * 

process  from  supreme  court  or  court  of  ap- 
peals shall  be  under,  of  the  courts,  1056. 

process  from  district  and  coun^  court  shall 
be  under,  1448. 

subpcBuas  need  not  be  under,  1444. 

commissioners'  court  shall  provide,  for  dis- 
trict and  county  courts,  1524. 

process  from  commissioners'  court  shall  be 
under,  exempt,  etc.,  1581. 

of  the  adjutaat-eeneral,  8252. 

of  board  of  medical  examiners,  8680. 

patents  for  land  shall  be  made,  etc.,  8952. 

patents   sealed   with    original  seals,    vali- 
dated, 8979^. 

the  use  of  old  seals  legalised,  8980. 

of  railroad  corporation,  4210. 

unsealed  instruments  held  to  import  consid- 
eration, 4488. 

of  the  iBspector  of  hides  and  animals,  4616. 

district  clerk  to  have  custody  of,  1112. 

s^al  of  district  courts,  1181. 

clerk  to  use  scroll  when  no  seal,  1182. 

of  criminal  district  court,  1501. 
SECOND  SEAL,  papersof,  defined  57  (14). 

not  archives  of  general  land  office,  59. 
SEAMAN,  Will  of,  howvttde,  4866. 
SEAT  OF  GOVERNMENT. 

what  suits  shall  be  instituted  at  the,  1198. 

attorney-general  shall  reside  and  keep  office 
at,  2808. 

notice  of  application  for  special  law  to  be 
published  at,  when,  8184. 

current  p'rinting  of  legislature  to  be  done 
at,  8999. 

suit  on  bond  of  contractor  for  public  printing 
to  be  brought  at,  4011. 
SECONDARY   EVIDENCE,  see    Index,    pp. 

738-746,  vol.  I. 
SECRETARY. 

of  Incorporated  city,  etc.,  his  duties,  864. 

of  private  corporation,  580. 

of  private  corporation  shall  furnish  names 
of  stockholders,  596. 

service  of  citation  upon,  in  suits  against 
city,  etc.,  1222. 
SECRETARY  OF  STATE,  see  Index,  pp.  874, 
875,  vol.  I. 

to  have  printed  reports  at  close  of  fiscal  year, 
2488. 
legislature  to  be  furnished  copies,  2489. 

salary  of,  4460. 

fees  of,  2878  and  2874a. 

•hall  furnish  copies  of  papers  and  certificates, 
2872. 

shall  not  charge  officers  of  state,  2874. 

fees  of,  for  charters,  official  commissions, 
etc.,  2874a. 

archives  of,  what  are,  61,  and  note. 

shall  preside  over  leffislature  for  purposes 
of  organlzaUoD,  8148  and  8144. 

member  of  board  of  education,  8708,  §  8. 

may  give  copies  of  records,  2258,  aud  notes. 

certificate  of  facts,  2258,  and  notes. 

certain  reeonts  are  archives  of  his  office, 
62. 

election  forms  shall  be  furnished  by,  1683. 

shaU  count  election  returns,  when,  1710. 

shall  keep,  etc.,  election  returns  for  gover- 
nor, etc.,  1718. 

shall  count  returns  of  election  for  presiden- 
tial electors,  1764. 
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SBCRBTART  OF  8TATB  —  Continned. 
shall  have  reports  at  close  of  fiscal  year 

printed,  etc.,  2488. 
shall  transmit  copies  of  snch  reports  to  pre- 
siding officers  of  both  houses,  etc.,  2439. 
j     shall  preside  at  organization  of  legislature, 
^        etc.,  8148-52. 

•hall  furnish  laws  to  state  printer,  4018. 
to  revise  proof  of,  and  index  same,  4014. 
Is  a  member  of  the  board  of  public  printing, 
8990. 
:    is  a  member  of  the  state  board  of  education, 
*        8718. 

shall  furnish  copies  and  certificates,  when, 

8872. 
shall  keep  fee  book,  and  render  quarterly 

account,  2879. 
to  furnish  county  clerk  with  list  of  notaries, 
8874. 
SECBETART  OF  SENATE, 
to  deliver  journals  and  indexes  to  printer, 
4012. 
SECURITIES,  benefit  of,  may  be  demanded  by 

suretv,  when,  8664,  and  notes. 
SECURITY  FOR  COSTS.    See  Coete. 
in  justices*  courts,  rules  as  to,  1666. 
may  be  required,  1486-6. 
none  to  be  required  of  state,  1449. 
nor    of    administrators^     executors,    and 

guardians,  1489. 
may  be  of  intervenors,  1441. 
SECTARIANISM,  in  free  schools,  prohibited, 
8708,  f  6. 
in  state  university,  prohibited,  8681&,  $  20. 
SEDUCTION,  action  for,  must  be  commenced 

when,  8202. 
SELLING  IMMORAL  NEWSPAPERS,  occu- 

pation,  tax  for,  4666. 
SELLING  PATENT  MEDICINES,  occupation 

tax  for,  4666. 
SENATORIAL   DISTRICTS,    apportionment 

of,  11, 12,  see  Index,  pp,  40-48,  voL  I. 
SEPARATE  PROPERTY.    See  Hueband  and 
Wife. 
as  between  husband  and  wife,  see  Index,  pp. 

889,  890,  vol.1, 
suits  for  vdfe,  parties  to,  1204. 
conveyance  to  separate  lands  of  wife,  669. 
what  Is,  2861. 
wife 'may  contract  debts   for  benefit  of, 

2864. 
judgment  and  execution  against  in   such 

cases,  2866. 
registration  of  wlfe^s,  4848-9. 
does  not  affect  homestead  right,  when,  2006. 
virife  may  sue  alone  for,  when,  1204. 
joint  suits  for  debts  incurred  for  benefit  of, 
1206. 
SEQUESTRATION,  provisions  reUting  to,  see 
Index,  p.  628,  vol.  II. 
may  be  granted  by  district  judge,  1128. 
granted,  when,  1170. 
by  justice  of  the  peace,  1664. 
suit  by,  may  be  commenced  on  Sunday  or 

holiday,  1184. 
writ  of,   issued    in   divorce    suit,    when, 

2868  (4). 
seizure  of  cattle  not  inspected,  4666. 
SERVICE.    See  Citation;  Notice;  Proceee. 
of   notice  for  rehearing  in  supreme  court, 

1058-4. 
by  acceptance,  1240. 
of  notice  of  motion,  how  made,  1468. 
SESSIONS  OF  SCHOOLS,  limited,  8712. 


SET-OFF  AND    COUNTER-CLAIM,  see  In- 
dex,  p.  287,  vol.  I. 
justices*  jurisdiction  as  to  amount  of,  1689 

(7). 
plea  in,  requisites  of,  1266. 
plain tifTs  pleading  in  reply  to,  1196. 
answer  setting  up,  requisites  of,  1266,  and 

note, 
must  be  mutual  and  in  same  right,  645  (2). 
parties  not  compelled  to  plead,  646  (1). 
discontinuance  disallowed,  when  defendant 

has  filed,  1260. 
shall  not  be  pleaded  in  certiorari  to  justice's 

court,  nnless,  etc.,  816. 
SETTLEMENT.    See  Final  Settlement. 
in  administration  of  estates,  see  Index,  pp. 

666-668,  vol.  I. 
of  guardianship,  see   Index,  pp.  860^-658, 

vol.  I.      

SEVERAL  INTEREST,  parties  having  may 

join,  when,  1200  (9). 

SEVkRANCE,  of  defendants  in  action  of  tres> 

pass  to  try  tiUe,  4791  (1). 
SEWING-MACHINES,    occupation    tax  for 

selling,  4666. 
SEWERS,  of  cities  and  towns,  866,  876,  4266, 

4260. 
SHACKELFORD  COUNTY, 
apportionment  of,  see  pp.  40-48,  vol.  I. 
boundaries  of,  see  pp.  262,  268,  vol.  I. 
land  district  of,  see  Index,  pp.  869,  860,  voL 

II. 
" SHALL ••  AND  "MAY,"  have  same  mean^ 

ing,  8140,  note  1. 
SHARES, 
of  stock  in  incorporated  company,  etc,  gar> 

nished,  how,  208. 
sales  of,  under  garnishment,  how,  209. 
effect  of  snch  sale,  210. 
SHARES  OF  STOCK,  levy  on,    how   made,. 

2294. 
may  be  sold  nnder  execution,  2297,  ami 

note. 
SHEEP,  estrayed,  how,  4688,  4684. 
exempt  from  forced  sale,  when,  2886. 
rates  of  freight  for,  42276,  §  2. 
double-decked  cars  to  be  furnished  for  ship- 
ment of,  42276. 
owner  of,  shall  have  mark,  etc,  4666. 
shall  be  marked  within  what  age,  4668. 
SHEEP,    INSPECTOR    OF,  appointment  otp. 

4876a,  §  1. 
l>ond,  €ees  and  duties  of,  4876a,  {{  2  ^r  seq. 
counties    exempt  from  operation   of  law, 

4876a,  §  16. 
SHELBY  COUNTY, 
apportionment  of,  see  pp.  40-48,  vol.  L 
boundaries  of,  see  pp.  252,  268,  vol.  I. 
land  district  of,  see  Index,  pp.  869,  860,  vol. 

II. 
exempt  from  stock  law,  art  4669. 
SHERIFF,  provisions  relating  to,  see  Index, 

p.  586,  vol.  II. 
actions  against,  see  Index,  pp.  478,  etseq,f 

vol.  I. 
keeper  of  jail,  etc.,  8008. 
refusal  to  receive  into  jail,  misdemeanor, 

8008. 
have  control  of  court- houses ;  liability  of, 

on  official  bond  for,  8676. 
official  character  of,  need  not  be  proveD». 

2246  (88). 
effect  of  conveyance  by,  666,  and  note 
fees  of,  2416. 
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Sheriff. 


Specific  Pe&formance. 


SHERIFF  —  CoDtinned. 
for  serviJig  process  from  supreme   court, 

2417. 
compensatton  for  ex  officio  services,  2418. 
sabrogated  to  rights  of  surety,  when,  8666. 
shall  post  notices  of  district  school  election, 

8788. 
acts  as  collector,  when,  4781,  and  note, 
duties  of,  in  criminal  district  court,  1506. 
duty  of,  upon  receiving  writ  of  attachment, 

164. 
may  demand  indemnity  before  levying  at- 
tachment, 165. 
duty  of,  to  execute  writ  of  garnishment, 

etc.,  190,  201. 
shall  keep  his  office  at  the  county  seat,  706. 
county  derk  shall  keep  an   account  with, 

949. 
bow  freed  fipm  liability  on  such  account, 

960. 
are  keepers  of  county  jails,  8008. 
shall  be  the  keepers  of  public  arms,  etc., 

8856. 
shall  have  control  of  court-houses,  8676. 
shall  be  a  collector  of  taxes,  when,  4781. 
how  removed  from  office,  8888-8417. 
fees  of,  2896. 
fees  of,  on  process  from  supreme  court,  etc., 

8897. 
oompensation  for  ex  officio  services,  2898. 
shall  be  allowed  stationery,  2411. 
shall  keep  fee-book,  2419. 
fee  bill  shall  be  produced,  etc,  before  fees 

are  collectible,  2420. 
penalty  for  demanding  fees,  etc.,  unlawfully, 

2421. 
•hall  keep  list  of  fees  posted  in  his  office, 

2422. 
fees  shall  not  be  demanded  in  advance,  2428. 
not  to  appear  as  attorney,  286. 
Galveston  and  Harris  to  attend  criminal  dis- 
trict court,  1506. 
to  summon    jury  in  justice's  court,  oath  of, 

1590. 
return-  of,     when  homestead   designated, 

2860. 
fees  of,  in  such  case,  2862-8. 
may  call  military  to  aid,  etc.,  8881. 
form  of  writ  in  such  case,  SSd2^. 
SHERMAN  COUNTY, 
apportionment  of ,  see  pp.  40^-48,  v->l.  I. 
boundaries  of,  see  pp.  252,  258,  vol.  I. 
land  district  of,  see  Index,  pp.  859»  860,  voL 

exempt  from  stock  law,  art.  4659. 
SHIP  BROKERS,  occupaUon  tax  on,  4665. 
SHOOTING  GALLERY,   occupaUon  tax  on, 

4665. 
SIDEWALKS,  see  Index,  pp.  199-202,  vol.  I. 
SIGNATURE,  or  «<  subscribe,'*  includes  mark 
of  person  unable  to  write,  8140  (6). 
tea  writing,  how  made,  2262  (6). 
how  proven,  (75),  2245,  2262  (9),  (10). 
proof  of,  to  instruments,  for  record,  4814-20. 
SIGNS,  f^hall  be  erected  at  cross-roads   by 

railroads,  4281. 
SINGLE  MAN,  residence  of,  defined,  1557. 
SINKING  FUND,  tax  may  be  levied  for,  by 

cities  and  town8,  425c. 
SLANDER,  jurisdiction  of  suits  for,  1117  (8). 
costs  in  suits  for,  how  taxed,  1429. 
action  for,    must   be   commenced,   wheu, 

8202. 
justice  has  no  jurisdiction  in  suit  for,  1544. 


SLAUGHTER. 

of  animals,  4565. 
SLEEPING  CARS,  occupation  tax  on,  4665. 
SLEIGHT  OF  HAND,  occupation  tax  on,  4665. 
SLUICES,  on  railroads,  shall  be  constructed, 

4171,  and  notes. 
SMITH  COUNTY. 

apportionment  of,  see  pp.  40-48,  vol.  L 

boundaries  of,  see  pp.  252,  258,  vol.  I. 

land  district  of,  see  Index,  pp.  859,  860,  vol. 
xl. 

exempt  from  stock  law,  art.  4659. 
SOLDIER,  will  of,  how  made,  4866. 
SOMERVELL  COUNTY.       . 

apportionment  of,  see  pp.  40-48,  vol.  I. 

boundaries  of,  see  pp.  252,  258,  vol.  I. 

land  district  of,  see  Index,  pp.  859,  860,  vol. 

exempt  from  hide  Inspection,  art.  4659. 
SPANISH  TRANSLATOR,  duties  of,  2785. 

appointment  and  qualification  of,  2784. 

salary  of,  2798. 
SPEAKER,  of  legislature,  elected  when,  8160. 

house  of  representatives  to  elect,  8150. 
SPECIAL   CONTRACrr,    if   vioUted  by  one 
cannot  be  enforced  as  to  the  other,  278 


(16). 
ECI  " 


SPECIAL  ELECTIONS.    See  ElecUone, 
SPECLAL  ISSUES,  defined,  1880  and  1880  (1), 

when  and  how  submitted,  1880  (2). 

verdict  od,  1828  (8 )  and  (9^ ;  1827,  and^ioteR. 

in  lunacy  proceedings,  shall  be  submitted, 
111. 

shall  not   be  submitted  in  proceeding  to 
remove  officer,  8408. 
SPECIAL  JUDGES. 

of  supreme  c6urt,  1040-41. 

of  court  of  appeals,  1065. 

of  the  district  court,  1091-1100. 

of  the  county  court,  1140-41. 

salaries  of,  4472-8. 

salaries    of,   how    ascertained   and    paid, 
4488-5. 

fact  of   appointment  may  be  sent  by  tele- 


graph, 1092a. 
ffiCIAF 


SPECIAL    LAWS,  proof    of    posting,   how 
made,  8187. 
notice  of  intention  to  apply  for,  given  how, 
8180-8182. 

affecting  persons,  published  where,  8183. 
affecting  non-resident,  published  where, 

8184. 
requisites  of,  8185. 
proof  of  publication,  bow  made,  8186. 
pleaded  how,  1191. 

venue  of  suits  given  by,  to  prevail,  1198. 
see  Lawe,  8180-7. 
SPECIAL  PARTNERS,  provisions  regulating, 

see  Index,  pp.  182,  188,  vol.  II. 
SPECIAL  PLEADINGS,  governed  by  the  law 

applicable  thereto,  1189.  • 

SPECIAL    PLEAS,  in  action  of  trespass  to 

try  tlUe,  4798,  (8,  4,  6,  9,  10). 
SPECIAL  VERDICTS.     See  Verdiets, 
SPECIFIC  ARTICLES, 
verdict  for,  in  justices*  courts,  to  assess 

value,  etc.,  1609. 
judgment  for,  in  justice's  court,  1615. 
such  judgment  to  be  enforced,  how,  1616. 
SPECIFIC     PERFORMANCE,     action     for, 
brought  when,  8209. 
proceedings  to  enforce,  2096,  and  note, 
venue  of  suit  for,  of  contract  for  land,  1198, 
%       §  18,  note  2. 
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Statutes. 


STABLBS,  occiipation  tax  on,  4666. 
STAGE  COACHES,  occupation  tax  on»  4665. 
STAFF, 
of  the  commaiider-ln-chiel  of  the  militia, 
8349. 
STAMPED  PAPER,  use  of,  prior  to  the  Bevt>- 
iQtlon,  4294  (1). 
abolished  when,  4294  (2). 
STARR  COUNTY, 
apportionment  of,  see  pp.  40-48,  toI.  L 
bonndarlee  oi,  Me  pp.  iS2,  S56,  toU  I. 
land  district  of,  see  Index,  pp.  869, 860,  vol. 
II. 
STATE,  vacant  lands,  property  of,  8794. 
boundary  of,  defined,  8974,  and  note* 
between  Texas  end  the  United  States  to 
be  established  by  commlssfam,  8f94a. 
indlfistti  iowatios,  cscy  iM|^  M  eocpenM  of, 

when,  94-8. 
admlMlon  by  district  or  county  attorney 
shall  M>t  pre}ndlee  the  rights  of  tiie,  S81w 
no  bond  reqnJMd  of,  on  Appeal  or  writ  of 

error,  1407. 
security  for  cost  not  required  of,  1449. 
costs  to  be  paid  by,  in  escheat  as  tier/ when, 

1778. 
application  by,  to  ascertain  escheat,  1786. 
suits  for  escheat  money  to  be  In  name  of, 

1788. 
comptroller  to  keep  accounts  of,  8740. 
obligations,  etc,  in  faror  of,  to  be  deposited 

in  olBce  of  comptroller,  2766. 
is  not  barred  by  limiteUon,  8100. 
lease  of  penitentiaries  by,  8670-84. 
rights  of,  in  rslalion  to  loans  to  railroads, 

4266. 
attorney-general  shall  represent  in  higher 

courts,  2797.- 
no    admission    by    attorney-general    shall 

prejudice  rights  of,  2807. 
assistant  attorney-general  shall  represent, 

when,  2810-11. 
to  retain  concurrent  jurisdiction  of  lands 

ceded  to  the  United  Stotes,  884. 
has  a  lien  far  patent  tees,  8967. 
STATE  BOARD  OF  EDUCATION. 

creation  of,  and  Its  powers,  8718-21. 
STATE    CEBIETERY.    See  Fubm  BuUdtnge 

and  Qrannde, 
STATE  OFFICERS,  venue  of  suit  for,  in  quo 
warrantot  40981,  §  7. 
removable  by  Impeachment,  when,  8877. 
removable  on  address,  when,  8878. 
removable  by  governor^  when,  8878. 
STATE  OF  TEXAS,  may  sue,  1200  (2). 
security  for  costs  canpot  be   required  of, 

1440. 
appeal  bond  not  required  of,  1407. 
limitation  does  not  run  against,  8200. 
deed  to,  archives  of  general  land  olBce,  67 

(19;. 
release  of  land  to,  valid,  648  (1). 
STATE  LIBRARY,  under  control  of  commis- 
sioner of  insurance,  3820. 
certain  manuscripts,  etc.,  not  to  be  removed 

from,  2821. 
full  sets  of  laws  shall  be  kept  in,  2822. 
STATE  LOANS,  to  railroads,  payment  of,  how 

enforced,  4266. 
STATE  SUPERINTENDENT,  of  schools,  see 

Index,  pp.  290-294,  vol.  II. 
STATE  TREASURER,   see    Index,    pp.  874, 
876,  vol.  L 
duties  of  respecting  Insurance,  2986-2938. 


STATE  TREASURER  — Continued, 
duties  of,  as  to  school  fnnd,  8728-^8780. 
shall  report  to  legislature,  8729. 
how  removed  from  office,.  8877. 
is  a  member  of  the  board  of  public  printing, 

899a 
salary  of,  4469. 

duty  of,  in  relation  to  moneys  of  estates, 
when  there  are  no  heirs,  eto«,  2161,  t. 
STATB  UNIYEBSITY,  see  index,  pp.  298-294, 

VOl.IL 
STATE  TREASURY, 
payment  oC    estates    of    decedents  into, 

2146-68. 
to  be  examined  quarterly  by  comptroller, 
2761.  ^ 

STATED  ACCOUNT.    See  AooeuiU. 
STATEMinrr  OP  FACTSr  «0«<Meto. 
practios  as  to,  see  Index,  pp.  478,  et  $eq. 

IFOl.L  .* 

STATEBiENT  OF  PLEADINGS. 

agreed  by  parties  on  appeal,  1414. 
STATIOIWBY. 
allowed  certain  officers,  2410,  11. 
board  of  pwbHc  printing  'usj  contract  for, 

4892. 
maximum  prices  of,  8997. 
STATISTICS,  relating  to  agriculture,  collected 

and  published,  how,  8<r,  f|^6^. 
STATISTICS,  DEPARTMENT  OF,  i»oviflions 

as  to.  Sat  $}  1-7,  see  InHex,  pi  20,  vol;  I. 
STATISTICS  AND  H18TOBY.    See  €mmu9- 
Honer  of  lK8wr<moe,  ■     ■  •  ■■■• 

du^  #f  commissioner  of,  4648. 
commissioner  may  causeofficers,  etc.,  to  fur- 
nish Movroatlon,  etev,  4644. 
to  be  embodied  and  reported,  4546. 
shall  solicit  and  distribute  seeds  etc,  from 

U.  S.,  4646. 
commissioner  shall  report  to  department  of 

agriculture  etc.,  when,  4647. 
history,  commissioner's  duties  as  to,  4548. 

information  shall  be  recoitled,  4649.    ' 
record  of  names  of  persons  giving  informa- 
tion. 4660. 
commissioner  shall  receive  of  departments 
historical  books,  papers,  etc.,  4661. 
disagreement  attorbey-general   shall  de- 
cide, 46I2. 
relics,  mementoes,  etc,  shall  be  kept,  4568. 
commissioner  shall   endeavor   tO'  preeure 
aichtves  of  Mexico,  etc,  4666. 
shall  correspond   witii   staitlstical,   etc., 
•Odeties.  4664. 
STATION  DEPOTS,'  shall  be  erected  by  raU- 

roads,  4286. 
STATIONERY,  allowance  for,  8411. 

public,  maximum  pdee  of,  etc.,  8997,  8998. 
STATUTE  OF  FRAUDS,  written  memorandum 
required  by,  When,  2464,  and  notes, 
need  not  be  alleged  in  pleading,  M44  (1). 
in  absence  of,  party  must  pay  lor  benefits 

received,  2464  (f). 
contract  under,  how  proven,  2245  (88). 
STATUTE  OF  LIMITATIONS,  provisions  of, 

see  Index,  pp.  122,  128,  vol.  II. 
STATUTES,  how  proven,  2260  and  notes,  2261 
and  notes, 
under  act  of  congress,  2250  (8) . 
of  other  states,  kept  where,  2724. 
general  provisions  as  to,  pp.  671-678,  vol.  n, 

§$  2-28. 
seoreury  of  state  shall  receive,  bind,  etc., 
2722. 
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STATUTES  —  Ck>ntiiioed. 
'  shall  lorward  to  certain  foreign   officials, 

2728. 
what  officers  are  entitled  to  receive,  2726. 
how  distribnted,  2727. 
digest  of,  how  distrlbated,  2729. 
execotlve  officers  entitled  to  copies,  2780. 
officers  reeelTftBg  rtiall  receipt  for,  2781. 
of  the  United  Stotes,  how  distrlbated,  2782. 

See  Laws.      

STAT  OF  EXBCUTION,  when  granted  by  jus- 
tice, 1686, 1687. 
STEAMBOATS,  occupation  tax  on,  4665. 
STEAMEB,   employment  of,  for  quarantine 

purposes  on  coast,  40984K,  4098d. 
8TBNO0BAPHER,    compensation   of,    1296. 

employed,  when,  1295,.  and  note. 
STEPHENS  COUNTY, 
apportionment  of,  see  pp.  40-43,  toI.  I. 
bonndariesof,  see  pp.  252,  258,  vol.  I. 
land  district  of,  see  Index,  pp.  850,  860,  vol. 

II. 
exempt  from  stock  law,  art.  4659. 
STOOK«  of  insurance  oompaaies,  see  Index, 

pp.  48,  49,  vol.  II. 
share  of,  sale  of  in  attachment,  208-210. 

ordered,  when,  208. 

how  made,  209. 

effect  of,  210. 
transferable  how,  590. 
payment  for,  591. 

iorfeited  for  non-pa3rment,  how,  592. 
■animals,  may  be  imponnded,  when,  2488. 

where  fence  insufficient,   owner  of  not 
liable  for  damage  by,  2484. 

liability  f olr  Injorlng,  2485,  and  notes, 
running  at  laitc>  how  sold  on   execution, 

2814. 
charter  of  private  corporation  must  show 

capital,  567. 
Increase  of  capital   by  corporation,  how, 

576. 
corporation  may  open  books  for  subscription 

of,  578. 
levy  upon,  under  execution,  2294. 
sale  of,  under  execution,  2297. 
of  railroad  corporation,  4188*56. 
lew  on  stock  running  at  large,  2298. 
STOCK  OF  RAILROADS,  provisions  as  to, 

^ee  Index,  pp.  480^64,  vol.  II. 
STOCKHOLDERS,  of  railroads,    see  Index, 

pp.  46(V484,  vol.  II. 
of  insurance  companies  shall  elect  directors, 

when,  2920-2922. 
liable  to  creditors,  when,  608. 
may  require  contribution,  609. 
liability  of,  limited,  010. 
when  and  how  made  liable  on  execution, 

595. 
liabUity  to  each  other,  etc.,  608. 
only  for  unpaid  stock,  610. 
may  compel  contribution,  609. 
of  insurance  companies  failing  to  pay  up 

stock,  2961. 
STOCK  LAWS,  see  Index,  pp.  560-561,  vol.  II. 
counties  exempt  from,  4659. 
as  to  animals  running  at   large,   enforced 

how,  4592,  4610. 
STOCK  RUNNING  AT  LARGE,  see  Index,  pp. 

•  560,561,  vol.  n. 
STOLEN  PROPERTY,  treble  value  of,  recov- 
erable, when,  4660. 
criminal  proaecutfton  not  affected  by  this 

tXxle,  4661. 
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STONE  COAL,  eighty  pounds  in  legal  bushel, 

4848a,  f  1. 
STONEWALL  COUNTY. 

apportionment  of,  see  pp.  40-48,  vol.  I. 

boundaries  of,  see  pp.  252, 258,  vol.  I. 

land  district  of,  see  Index,  pp.  859,  -860,  voL 

STRAYS,  stock,  see  Index,  pp.  560, 561,  vol.  IT. 
STREAM  OF   WATER,   navigbble,    d^ned, 
4172  (1). 
railway  may  be  constructed,  across,  4170. 

net,  when  navigable,  4172. 
irriication  companies  to  liave  use  of,  2998. 
SmttETSy  etc.,  under  control  of  city  cotmcil, 
874,  see  Index,  pp.  199-202,  vol.  I. 
in  city  or  to^n  controlled  1>y  commissioners* 

court,  wlien,  48f9a. 
when  a  boundary  line,  venue  of  suit,  1199. 
railway,  may  be  ooostruoted  across,  4170.* 
assent  of  city  or  toWn  Ueoessar^,  41T8i 
reasonable  ^oare  nsed  1»  ooastmction,  4178 

(1), 
damages  for  injury  to,  recoverable  by  lot 
.  OWMT,  4170  (t,^);      ' 
must  not*  be  unnecessarily  obstructed  by 
passing  train,  4178  (2). 
STYLE, 
of  city  ordinances,  488. 
of  reports  of  supreme  court,  1028. 
of  reports  of  court  of  appeals,  1079. 
of  citation  fbr  defendant^  without  the  state, 

1280. 
of  all  writs  and  process,  1448. 
of  enacting  clause  of  law,  8128. 
SUBSCRIBE,  or-i^sif^ature,'*  includes  mark 

of  person  unable  to  write,  8140  (6) . 
SUBSCRIBING  WITNESSES,  signatures  of, 
when  and  how  proven,  2245  (75). 
gennlneness  of,  presumed  when,  2245  (75) . 
SUBPCBNA,  issued  ky  whom,  2209. 
diltgenee  must  t>e  used  in  procuring,  2209 

0). 
form  of,  2210. 

dMoe9  Uemm  issued  when,  2210  (1) . 
servAca  of,  how  made,  2211 . 
of  witness  to  prove  exeoufion  of  deed,  4312. 
reqnisltes  of,  1444. 

how  issued  and  when  returnable,  1444. 
from  oonnnlssioners*  courts,  may  be  exe- 
cuted, ate,  when,  1582.  - 
SUBSEQUENT  TITLE,  of  vendor  inures  to 

vendee,  515  (8). 
SUBSIDIES,  Ux,  how  paid,  4781. 
taxes  collected  for,  how  applied,  4778. 

shall  be  collected  by  city  ofBcers,  4779. 
bond  of  officer,  4T8a 
paid  over  by  collector,  when,  4782. 
additional  levy  to  iye  made,  when,  4788. 
not  to  be  granted  for  unnecessary  ditches, 

8001. 
SUBSTITUTION. 

of  lost  records  and  papers,  1475-^1. 
SUB-TENANT,  deflned,  who  Is  not,  8122  (2). 
property  of,  not  responsible  for  rent  due  by 

tenant,  8115(1). 
not  liable  to  landlord  for  rent* due  from 

tenant,  8122  (2). 
SUCCEEDING,  means  the  next  succeeding, 

8140  (9). 
SUFFRAGE.    See  SleetUme. 
who  are  qualified  voters,  1688. 
who  are  not  qufdifled  to  vote,  1687. 
voters  shall  vote  in   precinct  where  they 

reside,  except,  etc.,  1689. 
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SUFFRAGE — Continiied. 
**  residence,"  deflned,  ie90. 
who  are  qualified  to  vote  in  city,  town,  eto., 

elections,  1691. 
challenge  of  vote,  1698. 
SUGGESTION  OF  DEATH,    ti^e  Death. 
SUICIDE, 
estate  of  .  shall  descend,  ete.,  as  in  case  of 
DStaral  death,  1649. 
SUITS.    See  AUion$. 
SUMME|t  NORMAL  SCHOOLS.     S€e  Kormal 

School  for  Teachers. 
SUMMONS,  of  bands  to  work  public  roads, 
4416,  4417. 
for  jnry  to  be  issued  by  JnMioe,  1589. 
proceedings  thereon,  1690-9B. 
SUNDAY,  when  hoUday  falls  on,  2887. 
salt  shall  not  be  commenced  on  except  in 

certain  oases,  1184. 
attachment  may  be  issued  on,  154  (8). 
city  conncll  may  close  drinking  houses,  eto., 

oo,  891. 
chaplain  of  penitentiary  shall  preach  to  con- 
victs at  least  once  every,  8644. 
no  labor  shall  be  required  of  convict,  8660, 

8691. 
no  public  school  on,  8712. 
legal  holiday  shall  be  considered  as,  2886. 
SUPERINTENDENT.      6m    OoutOif    Superia^ 
Undent;  State  S^periniendent. 
of  public  buildings  and  grounds,  see  Index, 
p.  248,  vol.  II. 
salary  of,  4466. 
for  lunatic  asylum,  see  Index,  pp.  88,  89, 

vol.  I. 
for  orphans  asylum.  Ibid, 
for  deaf,  dumb  and  blind  asylum.  Ibid, 

salary  of,  4468. 
of  penitentiary,  see  Index  pp.  221, 222,  voL  II. 
SUPERSEDEAS,  in  certiorari^  298,  296. 
of  execution  issued  during  term  of  court, 

2269. 
bond  for,  in  appealer  writ  of  error,  1404-8. 
SUPERSEDEAS  BOND  on  appeal  and  writ  of 

error,  see  Index,  pp.  478  et  $eq.,  vol.  I. 
SUPERVISORS  O^  ROADS,  who  are,  4890a. 
reporto  of,  submitted  to  grand  jnry,  4890c. 
SUPPLIES,  for  asylums,  estimates  for,  160. 
oflQcers  of  asylums  shall  not  be  concerned  in 

sale  of,  eto.,  86. 
mode  of  furnishing  certain,  to  the  asylums, 

148-61. 
of  fuel,  to  the  executive  and  other  depart- 
ments, 2824-84. 
SUPREME  COURT,  see  Index,  pp.  868,  864, 
vol.  I. 
rules  of,  see  Appendix,  vol.  L 
authority  of  the  opinions  of,  8188  (4). 
licensed  attorneys  entered  on  roll,  how,  224. 
has  authority  to  remove  district  judge,  8882. 
criminal  district  judge,  8888. 
jurisdiction    called  into    exercise,   how, 

8884. 
presentment  founded  on  knowledge,  eto., 
4886. 
may  remove  district  judge,  8882-8386. 
SURETY.    See  Principal  and  Surety, 
see  Index,  p.  289,  vol.  I. 
on  offlclai  bond  may  be  relieved,  how,  8486 

and  8436. 
discharged,  when,  8488. 
additional  may  be  required,  when,  8439  to 

8441. 
on  bonds  of  guardians,  2527,  2530, 2651,  2652. 


SURETT —Continued, 
not  l>ound   by  verbal  promise,  when,  2464 

(9  and  10). 
may  be  sued,  when,  1207. 
property  of,  subject   to  levy,  when,  2284. 

2287  (2). 
not  released  by  merely  holding  up  eaaontlon, 

2284  (1). 
may  point  out  property  for  principal,  2284 

(2). 
remedy  of,  against  principal,  on  paying  debt,. 

8206  (4). 
against  co-sureties,  8206  (7). 
may  be  sued  alone  or  jointly,  when,  1207-8. 
on  bond  of  executor,  eto.,  may  be  discharged,, 
how,  etc,  1899-1903. 
SURETYSHIP. 

must  be  speciaUv  pleaded,  1262  (25). 
SURGEON.    See  Board  of  Medical  £*aminer$ ; 
Physician, 
occupation  tax  on,  4666. 
of  militia,  pay  of,  8278. 
SURPLUSAGE,  in  affidavit,  effect  of,  152  (13). 
in  writ,  effect  of,  162  (1). 
in  answer  to  disposition,  stricken  out  when,. 

2287. 
disreisarded  in  pleading,  1187  (10). 
SURPRISE. 

ground  for  new  trial,  1868. 
SURVEYOR,  see  Index,  pp.  868-862,  vol.  H. 
in   partition  proceedings,  appointment  of,. 
8472. 

pay  of,  8492. 
fees  of,  2416. 

operations  of  in  1886,  suspended,  67  (1). 
may  be  appointed  in  action  of  trespass  to 

try  tiUe,  4800. 
fees  of,  2406. 

shall  keep  a  fee  book,  2419. 
penalty  for  demanding,  eto.,  fees  unlawfully,. 

2421. 
records  of  office  to  be   supplied,  how  and 
when,  8981. 
SURVEYOR'S  OFFICE,  reoorda  of  destroyed 

by  fire,  supplied,  8981. 
SURVEYS,  in  action  of  trespass  to  try  title,, 
ordered,  when,  4800. 
when  not  necessary,  4801.. 
of   public    school,  asylum  and  university 

lands,  corrected  ho  w,  4080a. 
macadam  and  plank  road  corporations  may 

make,  611. 
telegraph  corporations  may  make,  628. 
of  faNdundary  lines  of  counties,  686-91. 
of  raUroad  land,  4276-8. 
lineal,  of  railroad  corporation,  4jl68. 
when  void,  owner  to  be  notified,  8812. 
how  made,  etc,  8906-28. 
SURVEYS  AND  FIELD-NOTES,  see  Index, 

pp.  858-862,  vol.  II. 
SURVIVOR, 
rules  of  descent  as  to,  1646-68. 
surviving  husband  or  wife  may  have  parti- 
tion of  common  property,  eto.,  2128-81. 
administration  of  common  property  by  the 
surviving  husband  or  wife,  2164-88 
SUTTON  COUNTY, 
apportionment  of,  see  pp.  40-48,  vol.  I. 
boundaries  of,  see  pp.  262,  268,  vol.  I. 
land  district  of,  see  Index,  pp.  869,  860,  voK 
II. 
SWEAR,  or  "sworn"  includes  affirm,  8140. 
SWEET  POTATOES,  fifty-five  pounds  in  legal 
bushel,  4848a,  §  1. 
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SWISHER  COUNTY. 

apponionment  of ,  see  pp.  4(M8,  vol.  I. 

boandaiies  of,  see  pp.  252,  258,  vol.  I. 

land  district  of,  see  Index,  pp.  859,  860,  vol. 
II. 

exempt  from  stock  law,  art  4659. 
SWORN,  or  "  swear ''  iiudodes  afflim,  8140. 
SWORN  ACCOUNT. 

prima fatit  evidence,  etc.,  2266. 

T. 

TACKING  OF  DISABILILTIES   proMbitcd, 

8225. 
TALLY  LIST,  shall  be  kept  by  each  clerk,  1701 . 
TARRANT  COUNTY, 
apportionment  of,  see  pp.  40-48,  vol.  I. 
boundaries  of,  see  pp.  252,  258,  vol.  I. 
land  district  of,  see  Index,  pp.  859,  860,  vol. 

u. 
exempt  from  stock  law,  art.  4659. 
TAXATION.    See  AMe99ar  of  Taxes;  OoUeetor; 
OeeupatioH  Tax;  PoU  Tax;  Taxeg. 
provisions  relating  to,  see  Index,  pp.  624- 

626,  vol.  U. 
leaseholds  of  public  lands,  exempt  from, 

4061, 
lands  owned  by  United  States  not  subject 

to,  885. 
In  cities  and  towns,  see  Index,  pp.  199-202, 

vol.  I. 
equalized  how,  1517a. 

for  county  purposes,  how  levied,  1515-1517. 
in  school  district,  election  for,  when  and 

how  held,  8788-8788c. 
state,  on  sale  of  liquors,  8226a,  $  1. 
county,  on  sale  of  liquors,  etc.,  8226a,  §  2. 
time  and  mode  of  payment  of,  8226a,  §  8. 
for  license,  refunded  when  prohibition  car- 
ries, 82896. 
TAX  DEED,  see  Index,  pp.  624-626,  vol.  II. 

conveys  estate  of  owner,  4795  (4). 
TAX  TITLE,  requisites  of,  2245  (84). 
TAXES.    See  Taxation. 
how  collected  in  towns,  555. 
payment  of,  by  person  claiming  under  deed 

must  be  shown,  8198  (1-6;. 
assessment  or  payment  of,  how  shown,  2260, 
and  note. 
TAXING  DISTRICTS^    See  DUtiiei. 
money  raised  by  taxation  may  be  used  for 
purchasing  school  buildings,  etc.,  8751  to 
8756. 
TAYLOR  COUNTY, 
apportionment  of,  see  pp.  40-48,  vol.  I. 
boundaijes  of,  see  pp.  252,  258,  vol.  I. 
land  district  of,  see  Index,  pp.  859, 860,  vol.  11. 
TEACHERS,  of  schools,  see  Index,  pp.  290- 
294,  vol.  U. 
exempt  from  jury  service,  8014. 
TEACHERS'  INSTITUTE,  county  Judge  shaU 

hold,  8785. 
TELEGRAM,  original,  the  best  evidence,  2245 

(82).    ' 
TELEGRAPH  COMPANIES,  occupation  tax 
on,  4665. 
may  set  poles,  etc,  on  roads,  622. 
may  enter  on  private  lands,  628. 
cannot  secure  exclusive  right,  624. 
may  lease  lines,  625. 
cities  may  regulate  construction  by,  626. 
companies  may  consolidate,  627. 
in  suit  against,  delivery  of  message  to,  must 
be  shown,  2245  (55). 


TELEGRAPH  OPERATORS. 

exempt  from  jury  services,  8014. 
TELEPHONES,  occupation  tax  on,  4665. 
TEMPORARY  CAPITAL,  control  of,   vested 
in  whom,  8675,  86756. 
use  of  rooms  in,  for  private  purposes,  pro- 
hibited, 86750. 
TENANCY.    See    Landlord;     Landlord    and 
Tenant. 
created    by  permissive     occupation,   2442 

(2). 
TENANT,  provisions  relating  to,  see  Index,  p. 

84,  vol.  n. 
in  action  of  trespass  to    try   title  against 

landlord   may  become  party,   4789  (1), 

4790,  and  notes, 
may  sue  alone  for  injuries  to  leased  prem- 
ises, 1200  (8). 
Judgment  against  does  not  bind  landlord. 

2245  (152). 
may  show  superior  title,  when,  2440  (5). 
action  of  forcible  entry  and  detainer  may  be 

brought  by,  2440  (4). 
by  sufferance  holding  over,  guilty  of  forc- 
ible deuiner,  2444  (2). 
TENANTS  IN  COMMON,  action  of  trespass  to- 

try  title  may  be  by  one  alone,  4785  (16,  18— 

20). 

effect  of  disability  of  one,  4785  (17,  19). 
may  apply  for  partition,  when,  8466  (^5  anci 

6). 
entitled  to  compensation  for  improvements^ 

8476  (1,  2,  5-7). 
TEN  PIN  ALLEY,  occupation  tax  on,  4665. 
TERMS  OF  COURT,  see  Index,  pp.  478  et  seq,, 

vol.  I. 
of  justices'  courts,  1546-1548. 
of  commissioners'  court,  defined,  1525  (I), 

when  held,  1525. 

special,  how  called,  1525. 
of  the  supreme  court,  held  when  and  where,. 

1005. 
of  the  court  of  appeals,   held  when  and 

where,  1066. 
at  Tyler,  oases  returnable  to,  1006. 
at  Galveston,  cases  returnable  to,  1007. 
at  Austin,  cases  returnable  to,  1008. 
causes  transferred  from  one  term  to  another,' 

1046. 
taken  under  advisement  from  one  term  to 

another,  1045. 
meaning  of  **  term  of  court,"  2480. 
TERMINUS,  of  a  railway  may  be  changed  by 

amendment  of  charter,  4112a. 
TERRY  COUNTY, 
apportionment  of,  see  pp.  40-48,  vol.  I. 
boundaries  of,  see  pp.  252,  258,  vol.  I. 
land  district  of,  see  Index,  pp.  859,  860,. 

vol.  II. 
TESTATOR.     See  Betatee  of  Decedente;  WUle. 
on  death  of,  estate  vests  how,  1817. 
Incapacity  of,  ground  for  setting  aside  a. 

will,  4857  (4). 
TESTIMONIOS,  defined,  57  (12). 
of   title  to  land,  not  archives  of  general 

land  ofllces,  59,  and  note, 
may  form  part  of  final  title,  57  (15). 
may  be  withdrawn  from  general  land  office, 

59,  and  note, 
of  tiUe  to  land,  evidence,  when,  2257  (2). 
TESTIMONY, 
of  witnesses  in  will  case  reduced  to  writings 

1858. 
additional,  allowed,  when,  1298. 
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THEATERS,  oocapation  Ux  on,  4665. 

cities  may  tax,  884. 
THIRD  SEAL,  papers  of,  defined,  57  (14). 
THROCKBfORTON  COUNTY. 

apportionment  of,  see  pp.  4(M8,  vol.  I. 
boundaries  of,  see  pp.  262,  258,  voL  I. 
land  district  of,  see  Index,  pp.  859,  860, 
vol.  II. 
TIB  VOTE. 

in  city,  etc.,  election,  proceedings  in  snch 

case,  850. 
in  state,  etc,  elections,  another  election  to 
be  ordered,  etc,  1754. . 
TIGER,  amount  payable   for  the  killing  of, 

4561a. 
TOCBSa 

macadam  and  plank  road  corporation  may 

oondemn,  etc.«  612. 
rf.ilroad  corporations  may  use,  belonging  to 

etate,  4167.  > 
may  enter  upon  land  and  take,  etc.,  4178. 
overseer  of  roads  may  take  for  causeVrmys, 
etc.,  4412. 
TIMBER  AND  LUMBER,  log  brands,  4788a, 
«  1.  2,  4,  5. 

recorded  in  connty  where  timber  is  cut, 
4788a,  §  8. 
quarterly  reports  of    logs    floated,  4783a, 

§8. 
penalty  for  purchasing  logs*  etc.,  not  brand- 
ed, 4788a,  $  5. 
prosecution  for,  478da,  §  5. 
TIMOTHY  SEED,  for^-flye  pounds  in  legal 

bushel,  4848a,  §  1. 
TITLE,  defined,  8192. 
color  of,  defined,  8192. 
not  constituted  by  grant  void  on  its  face, 

8192  (I), 
exist  when  patent  issued  on  forged  transfer 

of  certificate,  8192  (2  and  8). 
by  junior  patent,  8192  (4). 
not  affected  by  vice  in  chain  of  title  preced- 
ing patent,  8192(4). 
not  const  i  to  ted  by  grant  which  has  been 

annulled,  8192  (6). 
by  an  unrecommended  land  certificate,  8192 

(6). 
pre-emption  claim  does  not  constitute,  8192 

-title  bond  constitutes,  8192  (8  and  9). 
<l6ed  by  attorney  in  fact  after  death  of  prin- 
cipal does  not  constitute,  8192  (10). 
where  grantor  has  no  title,  8192  (11-15). 
will  du»y  probated  oonsUtutes,  8192  (16). 
tax  deed  constitutes,  when,  8192  (17). 
In  action  of  trespass  to  try,  see  Index,  pp. 

648,  644,  vol.  II. 
bow  determined  in  partition   proceedings, 

846*  (2). 
title  to   land,  ludionent  for    recovery,  to 

be  recorded,  4889. 
to  property  may  be  passed  by  Judgment, 

1888. 
Justices  have  no  jurisdiction  of  suits,  for 

the  trial  of,  to  land,  1544. 
in  escheat,  judgment  for  state,   vests   in 

state,  1779. 
made  by  executor,  etc.,  are  valid,  although, 

etc.,  1826. 
•decree  of  court  in  partition  of  estate,  vests, 

2118. 
certain  titles  not  evidence,  unless,  2265. 
j^uardiati  shall  not  dispute  ward's,  except, 

etc.,  2551. 


TITLE  —  Continued, 
shall  not  be  inquired  into,  in  forcible  entry 

and  .detainer,  2450. 
to  be  made  to  ward  when  money  Is  invested 

in  real  estate,  2564. 
law  shall  not  be  amended,  etc,  by  reference 

to,  8125. 
possesaion  of  land  under,  etc.,  bars  suit, 

when,  8191. 
posseasion  gives  full,  when,  8196. 
decree  of  court  in  partition  suit  vests,  3483. 
to  school  houses,  etc.»  in  city,  etc.,  vested  in 

mayor,  etc.,  8792. 
to  ba  decreed  to  U.  8^  for  land,  when,  825. 
of  lands  to  U.  S.  to  be  recorded,  882. 
record  of  certain,  confirmed,  4856. 
TITLE  BOND, 
suits  for  damages  on,  barred  in  four  years, 

8205. 
TTTLBD  LANDS,  homestead  donations  on, 

prohibited,  8951. 
TITUS  COUNTY, 
apportionment  of,  see  pp.  40-48,  vol.  L 
boun<teies  of,  see  pp.  252,  258,  vol.  I. 
land  district  of^  aee  Index,  pp.  859,  860,  voU 

II. 
exempt  from  stock  law,  art.  4659. 
TOLL-BRIDGES,  may  be  built  by  commis- 

aioners'  court,  when,  4482. 
aecurily    taken   from  contractor  to  keep 

bridges  ia  repair,  4488. 
on  division  line  of  counties,  how  paid  for, 

4484. 
bonds  for  constmction  of,  how  paid,  4485. 
to  be  six  miles  apart,  642. 
commissioners'    court  shall  regulate   toll, 

648. 
owner  liable  for  damage,  644. 
TOLL-OATES,h0W6SUbllshed,  616. 
TOLLS.    8e4  Maeadam  and  Plank  Boad  Cor- 

poraUonSf   see  Index,  pp.  284,  285,  vol.  I. 
TOM  GREEN  COUNTY, 
apportionment  of,  see  pp.  40-48,  vol.  I. 
boundaHes  of,  see  pp.  262, 258,  vol.  I. 
land  district  of,  see  Index,  pp.  859,  860,  vol. 

II. 
TOOLS,  APPARATUS,  ETC.,  OF  A  TRADE 

OR  PROFESSION,  exempt,  2885-2887. 
defined,  2885  (12^. 
TORT,  in  action  for,  debt  cannot  be  pleaded 

inofi-set,649<8). 
actions  for,  abate  with  death  of  party,  1246 

(I). 
TOWNS,  see  Index,  pp.  199-202,  vol.  I. 
powers,  etc.,  as  to  schools,  see  Index,  pp. 

290-294,  vol;  IL 
sale  of  lands  in,  for  taxes,  4760,  and  note, 
property  of,  exempt  when,  2889. 
llmiUtion  does  not  nm  against,  8200. 
locality  of,  judicially  known,  when,  2245  (91) . 
commissioners'  court  may  assume  control  of 

streets  in,  when,  4859a. 
may  sue  or  be  sued,  1200. 
may  adjust  and  compromise  debts,  9861;. 
may  compromise  debts,  etc.,  986j. 
may  establish  quarantine,  4098. 
municipal  authorities  of,    may   co-operate 

with  commis9i(Aiers*  court,  4098a. 
who  served  with  process,  in  suits  against, 

1222. 
TRADE,  books,  apparatus,  etc,  belonging  to, 

exempt,  2886,  2837. 
TRAINS,  of   railroads,  provisions  regulating, 

see  Index,  pp.  460-464,  vol.  II. 
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TBANSCBI6ED  RECORDS,  copy  of,  admissi- 
ble in  evidence,  when,  2268. 
TRANSCRIPT.    See  Appeal. 
on  appeal  and  writ  of  error,  see  Index,  pp. 

478  et  9iq.,  voL  I. 
on  appeal,  fllingof,  1084  (1)^ 
is  cerUorarij  filing  of,  808. 
on  appeal  from  justice's  conrt,  1641. 
on  certiorari  to  the  county  court,  394. 
on  certiorari  to  justice's  court,  801 . 
on  appeal  in  contested  election  case,  1744. 
on  appeal   from  county  court   in  probate 

matter,  2204. 
from  comptroller's  office,  evidence,  when, 

2255. 
in  case  of  remotal  of  a  guardianship,  2679. 
on  appeal,  etc.,  in  a  guardianship  matter, 

2711. 
from  records  of  old  coun^  for  new,  evi- 
dence, 2268. 
force  and  effect  of,  4285a. 
TRANSFER, 
of  causes  in  supreme  court  and  court  of 

appeals,  1046. 
of  children  from  one  county  to   another, 

when  and  how  made,  8784. 
within   the  county,  when  and  how  made, 

8784a. 
of  money  from  one  school  to  another,  made 

hpw,  8784a. 
of  causes  from  supreme  court  to  court  of 

appeals,  1088. 
of  causes  from  county  to   district  court, 

when,  1121. 
of  cause,  when  county  judge  is  disqualified, 

1189. 
county  clerk  shall,  records,  etc.,  to  succes- 
sor, lihBi 
proceedings  when  case  is  transferred  from 

county  to  district  court,  1180. 
of  suits  in  case  of  formation,  etc.,  of  new 

county,  1274. 
of  a  cause,  from  one  justice  to  another, 

1668-5. 
of  an  administration,  2184-9. 
of  a  guardianship,  2676-^1. 
of  securities,  by  commissioner  of  insurance, 

etc.,  not  valid,  unless,  etc.,  2986. 
of  railroad  stock,  4188. 
not  to  be  withdrawn  from  land  office,  8808. 
TRANSFER     OF   ADMINISTRATION,    see, 

Index,  pp.  655-668,  vol.  I. 
TBANSIBNT  PERSONS, 
suits   against,    in   justices*  courts,   where 

brought,  1556  (7). 
venue  of  suit  against,  1198,  §  2. 
may  be  cited  by  publication,  1285. 
TRANSITORT  ACTION,  brought  where,  1198. 

§  8,  nute  8. 
TRANSLATION, 
of  document  iu  General  Land  Office  evidence^ 

2252,  and  note  (6;. 
TRAVIS  COUNTY, 
apportionment  of,  see  pp.  40-48,  vol.  I. 
boundaries  of,  see  pp.  252, 258,  vol.  I. 
land  district  of,  8ee  Index,  pp.  859, 860,  vol.11. 
TREASURER  of  counties,  see  Index,  pp.  827- 

829,  vol  L 
of  county,  city  or  town,  duties  etc.,  of  as  to 

school  funds,  see  Index,  pp.  290-294,  vol.  II. 

fees  of,  see  Index,  p.  796,  vol.  I. 
of  cities  and  towns,  bond  and  duties  of,  865. 
of  as5lums,  see  Index,  pp.  88,  89,  vol.  I. 
removable  by  Impeachment,  8377. 


TREASURY,  examination  of  by  comptrollers 

when  and  how  made,  2751. 
TREASURER   OF  STATE,   see    Index,  pp. 

874,  875,  vol.  I. 
salary  of,  4459. 
may  give  copies  of  records,  etc.,  2258,  and 

notes, 
certificate  of  facts,  2258,  and  notes, 
archives  of,  65  (2>. 
TREES,  in  cities  and  towns,  planting  of,  etc.^ 

may  be  prohibited,  879. 
TRESPASS,  defined,  1198,  §8,  note  2. 
venue  of  suit  founded  on,  1198,  §  8. 
limitations  of  suits  for,  8202-^208. 
TRESPASS    ON    CULTIVATED    GROUND, 
iurlsdtctlon  of  justice  as  to,  1548  and  2482» 
TRESPASS  TO  TRY  TITLE,  see  Index,  pp. 

648,  644,  vol.  II. 
jurisdiction  of  suits  of,  1117,  and  note  (4). 
TRIAL,  of  certiorari,  297,  817  (1)  (2). 
in  case  of  escheat,  1776. 
of  fixrcible  entry  and  detainer,  see  Index,  p. 

804,  vol.  L 
of  garnishment  proceedings,  see  Index,  pp^ 

109-111,  vol.  I. 
by  justice  of  the  peace,  see  Index,  pp.  527— 

529,  vol.  I. 
of  quo  warrofUo,  4098<,  §  4. 
cases  on  appeal  or  error,  how  conducted. 

1088. 
order  of  calling  causes  on,  1042. 
no  reversal  or  dismissal  for  want  of  form. 

1048. 
no  abatement  on  death  of  parties,  1044. 
cause  may  be  taken  under  advisement,  1045. 
nay  be  transferred  to  another  term,  1046. 
in  proceedings  for  removal  from  office,  con* 

ducted  how,  8408. 
of  catties  in  supreme  court  and  court  of 

appeals,  1088. 
of  cause  in  district  and  county  court,  1280- 

1815. 
of  itfue  on  controverted  answer  of  gar* 

nishee,  218-14.  . 
of  ptooeedings  against  an  attorney  at  law^ 

282-4. 
right  of,  before  jury,  in  dties,  etc.,  862. 
no  trial  by  jury  in  probate  matters,  1808. 
of  contested  election  case,  1729. 
de  novo  of  certiorari^  297, 817. 
appeals,  etc.,  to  district  or  county  court,  de 

novo,  1204. 
appeal  in  forcible  entry  and  detainer  ds  novo, 

2458. 
of  offenses  against  militia  law,  8825. 
in  proceedings   to  condemn  land  for  the 

United  SUtes,  828-4,  880. 
by  jury,  before  mayor  or  recorder,  862. 
by  jury,  authorized,  when  and  how,  8059-78. 
In  Arbitration, 
time  for  designated,  how,  45. 
failure  to  designate  waived,  when,  45,  (1)» 
presumption  of  notice,  45  (2). 
procedure  on,  48. 

^*  conclusion  of,"  defined,  1864  (8). 
TRIAL  BY  JURY,  see  Index,  pp.  478,  et  seq,, 

vol.  I.;  see  Index,  pp.  76,  77,  vol.  II. 
TRIAL  OF  RIGHT  OF  PROPERTY, 
see  Index,  p.  651,  vol.  II. 
iurisdlction  of  suits  for,  1117  (6),  (11). 
Inrisdlctlon  of  justice  in,  1589  (4). 
TRINITY  COUNTY, 
apportionment  of,  see  pp.  40-48,  vol.  I. 
boundaries  of,  see  pp.  252,  258,  vol.  I. 
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TRINITY  COUNTY  —  Continued . 

l%nd  district  of,  see  Index,  pp.  859,  860, 

vol.  II. 
exempt  from  stock  law,  art.  4659. 
TRUSTEES,  of  taxing  districts,  duties  of  as 
to  schools,  etc.,  see  Index,  pp.  290-294, 
vol.  II. 
of  school  communities,  see  Index,  pp.  290-  ! 

294,  vol.  II. 
of  school  districts,  see  Index,  pp.  290-294,  , 
vol.  II.  I 

of  asylum^,  see  Index,  pp.  88,  89y  vol.  I. 
shall  control  religious  corporations,  684. 
on  death  of,  execution,  issued  how,  2273. 
TRUSTS,  garnishment  not  proper  remedy  to 

enforce,  188  (2). 
TUO,  employment  of  for  qnarantlDe  purposes 

on  coast,  4098a,  4098(1. 
TUITION. 

free  to  pupils  within  scholastic  age,  8756. 
TURNIPS,  fifty-five  pounds  in  legal  bushel, 

4848a,  f  1. 
TYLER,  on  appeal,  conntles   returnable  to, 
1006. 
terms  of  supreme  court  held  at,  1005. 
terms  of  court  of  appeals,  held  at,  1066. 
counties  returnable  to,  1067. 
TYLER  COUNTY. 

apportionment  of,  see  pp.  40-48,  voL  I. 
boundaries  of,  see  pp.  252,  253,  vol.  I. 
land   district  pf,  see  Index,  pp.  859,  860, 

vol.  IL 
exempt  from  stock  law,  art.  4659. 

U. 

UMPIRB,  in  arbitration,  when  chosen,  50,  and 

note. 
UNCLAIMED  FRBIOHT  OR  BAOOAGB. 
sold  by  common  carriers,  when  and  how, 
285-9. 
UNDER-OFFICERS,  and  employees  of  peni- 
tentUry,  8549-8552. 
Inspector  may  remove,  when,  85811;. 
of  the  penitentiaries,  8549-52. 
UNIFORM.     See  Volwutew  Ouarda;  Militia. 
UNITED  STATES,  cession  of  lands  to,  pro- 
visions concerning,  819-885,  see   Index, 
p.  149,  vol.  L 
declaration  of  intention  to  become  a  cltlien 

of,  entitles  an  alien  to  what,  10. 
secretary  of  state,  shall  distribute  laws  of, 

etc,  2732. 
marshals  of,  may  use  Jails,  etc.,  8006. 
regulations  of  army  of,  shall  govern  volun- 
teer guards,  8846. 
railroads  shall  carry  malls  of,  etc.,  4285. 
school  fund  shall  be  invested  in  bonds,  8708. 
lands  of,  exempt  from  taxation,  385. 
acknowledgment  without,  how  made,  4807. 
UNITED    STATES    COURTS,  abstracts   of 
judgments  in,  when  and  how  made,  etc., 
3168. 
UNIVERSITY  LANDS,  see  Index,  pp.  895, 

896,  vol.  II. 
UNIVERSITY  OP  TEXAS.    See  ISMe  Edu- 
cation, 
see  Index,  pp.  290-294,  vol.  II. 
lands  belonging  to,  4022-80. 
sale  of  such  lands,  4088-80. 
UNBLNOWN  HEIRS. 

cited  by  publication,  1286-8.' 
UNBLNOWN  PARTUS,  venue  of  suit  against, 
1198,  §  8. 
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UNOROANIZBD  COUNTIES,  see  Index,  pp. 

827-829,  vol.  I. 
taxation  of  proper^  In,  see  Index,  pp.  624- 

626,  vol.  II. 
appointment  of  notary  in,  8862  (1). 
election  precinct  in,  constituted  how,  1665a. 
officer  of  election,  appointed  how,  1665d. 
justice  of  the  peace  appointed   for,  how, 

1538  (1). 
UNSOUND  MIND.     See  A^lvme. 
who  are  persons  of,  2472. 
guardianship  of,  2653-70. 
persons  of,  not  qualified  jurors,  8010. 
limitation  does  not  run  against  persons  oi^ 

8201,  8222. 
who  entitled  to  guardianship,  2502-3. 
UPSHUR  COUNTY, 
apportionment  of,  see  pp.  40-48,  voL  L 
boundaries  of,  see  pp.  252,  258,  vol.  I. 
land  district  of,  see  Index,  pp.  859,  860, 

vol.  II. 
exempt  from  stock  law  and  hide  inspection, 

art.  4659. 
UPTON  COUNTY, 
apportionment  of,  see  pp.  40-48,  vol.  I. 
boundaries  of,  see  pp.  252,  253,  vol.  I. 
land  district  of,  see  Index,  pp.  859,  860, 

vol.  II. 
USAGES  AND  CUSTOMS.    See  Custome  and 

Ueagee. 
USEE,  may  maintain  action  of  trespass  to  try 

title,  4784  (2). 
death  of,  will  not  abate  suit,  1254. 
right  of  nsee,  must  appear,  from  petition, 

1254  (1). 
not  liable  on  a  counterclaim   when  dted, 

1254  (2). 
USURY,  plea  most  be  verified,  1265. 

must  be  specially  pleaded  under  oath,  2981. 
UVALDE  COUNTY, 
apportionment  of,  see  pp.  40-48,  vol.  I. 
boundaries  of,  see  pp.  252,  253,  voL  I. 
land  district  of,  see  Index,  pp.  859,  860 

vol.  II. 

V. 

VACANT  LAND,  the  property  of  the  state, 

8794. 
VACANCY,  of  insured  premises,  stipulation 

as  to,  2970  (21). 
VACANCY   IN   OITICL,  of  ocmstable,  how 

filled,  4532. 
of  judge  of  supreme  court,  filled  how,  1004. 
of  district  attorney,  how  filled,  244. 
of  ooun^  attorney,  how  filled,  246. 
of  sherln,  how  filled,  4515. 
of  justice,  nearest  justice  may  act,  1537. 

how  fiUed,  1586. 
in  offices  of  mayor  or  alderman,  how  filled, 

852. 
in  offices  of  incorporated  towns,  etc.,  524. 
in  office  of  county  treasurer,  how  filled,  992. 
in  office  of  cleris  of  supreme  court,  how 

filled,  1018. 
in  office  of  district  judge,  how  filled,  1069. 
in  office  of  district  clerk,  how  filled,  1101. 
in  office  of  county  judge,  1187. 
in  office  of  county  clerk,  how  filled,  1148. 
in  office  of  clerk  of  criminal  district  conrt^ 

how  filled,  1495. 
in  office  of  county  oommissioner,  how  filled, 

1513. 
commissioners*  court  shall  fiU  vacancies  in 

wh&t  offices,  1518. 
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TACANCY  IN  OFFICE  — Continued, 
special  elections  to  flU  yacancles  In  office, 

1684. 
In  office  of  comptroller,  how  tilled,  2786. 
in  office  of  state  trea8nrer,.bow  tilled,  2762. 
in  office  of  commissioner  of  general  land 

office,  2777. 
in  office  of  attorney  general,  how  filled,  2796. 
in  office  of  commissioner  of  insurance,  how 

filled,  2814. 
in  office  of  sheriff,  how  filled,  4515. 
in  office  of  assessor  of  taxes,  4694. 
in  office  of  collector  of  taxes,  how  filled,  4780. 
office  of  notary  public  deemed  vacant,  when, 

8866. 
TACATION. 
corrections  in  records,  etc.,  made  in,  1855. 
Judge  making  to  certify  to  clerk,  1856. 
statement  of  facts  may  be  made  up  and 

signed  in,  1879. 
TAGRANTS,  may  be  punished  by  cities  and 

towns,  899. 
TALUATION  of  property  for  taxation,  4692. 
YALUE,  evidence    of,   inadmissible,    unless 

alleged,  2245  (20). 
of  quantum  meruU,  admissible,  when,  2245 

(20). 
how  shown,  2245  (85). 
VAL  VERDE  COUNTY, 
apportionment  of,  see.  pp.  40-48,  vol.  I. 
boundaries  of,  see  pp.  252, 258,  vol.  I. 
land  district  of,  see  Index,  pp.  859, 860.yol.II. 
VAN  ZANiyr  COUNTY, 
apportionment  of,  see  pp.  40-48,  vol.  I. 
boundaries  of,  see  pp.  252,  258,  vol.  I. 
land  district  of,  see  Index,  pp.  859, 860,  vol. II. 
exempt  from  stock  law,  art.  4659. 
VARIANCE,  see  Indole,  pp.  788-746,  vol.  I. 
immaterial  in  pleading,  when,  1187  (7),  ^8^. 
in  names,  in  petition  and  citation,  1215  (2). 
in  names  of  parties  in  judgment  and  execu- 
tion, 2267  (8) ,  (9),  (10). 
in  recitals  in  execution  and  judgment,  2281 

(8-5). 
ATELOCIPEDES,  use  of  may  be  prohibited  by 

cities  and  towns,  405. 
VENDOR'S   LIEN,  creaUon   of,    etc.,  81905 

(10-15). 
retained  to  secure  payment  for  land  sold, 

2599. 
on  real  estate  of  decedent  sold,  etc.,  2095. 
VENUE,  see  Index,  pp.  478  et  teg.,  vol.  I. 
of  justice  of  the  peace,  see  Index,  pp.  527- 

529,  vol.  I. 
of  suit  for  state  otBcers  in  quo  warmnto, 

4098<,  §  7. 
of  action  of  forcible  entry  and  detainer,  2448. 
of  probate  of  wills,  etc.,  1792-8. 
of  guardianship,  2482-6. 
of  suits  against  insurance  companies,  2952. 
of  proceedings  to  remove  district  attorney, 

2418-14. 
VENDITIONI  EXPONAS,  issued  when,  2282 

(3). 
VERDICT,  see  Index,  pp.  478  et  teg.,  vol.  I. 
in  justice's  court,  for  specific  articles,  1609. 
iudgment  upon,  in  justice's  court,  1611. 
in  lunacy  proceedings,  112. 
remitter  of  excess  in,  1851. 
entire  jury  must  concur  in,  8108. 
when  one  or  more  jurors  die,  etc.,  remainder 

may  render,  8101. 
in  trial  of  proceedings  to  remove  officer, 

etc.,  8408. 


VERDICT— Continue  . 
death  after,  and  before  judgment,  no  abate- 
ment of  suit,  1251. 
VERIFIED  ACCOUNT,  plea  impeaching  must 
be  verified,  1265. 
in  action  on,  set-ofiF  may  be  plead  without 
affidavit,  645  (4). 
VESSELS,  lien  on,  when,  8180. 
subject  to  lien  for  seamen's  wages,  8181. 
shipping  cattle  shall  keep  a  register,  etc., 
4568, 4569. 
VICE  PRESIDENT, 
of  railroad  company,  exempt  from  service, 

8014. 
of  the  United  States  exempt  from  militia 

service,  8241.  

VICE-PRESIDENT  OF  UNTTBD  STATES. 

See  Electors  of  President  and  Vice-President, 
VICTORIA  COUNTY, 
apportionment  of,  see  pp.  40-48,  vol.  I. 
boandaries  of,  see  pp.  252,  258,  vol.  I. 
land  district  of,  see  Index,  pp.  859,  860,  vol. 

n. 

exempt  from  stock  law  and  hide  inspection! 
art.  4659. 
VIEWS. 

repealed,  1447. 
VILLAGES.    See  Cities  and  Tovms, 
see  Index,  pp.  199-202,  vol.  I. 
may  sue  or  be  sued,  1200. 
who  served  with  process  in  suits  against, 
1222. 
VIOLATION  OF  LAW,  collector  of  taxes,  must 
report,  8226a,  §  6. 
arrest  of  violators,  8226,  $  12. 
VISITS  TO  THE  PENITENTIARY,  of  execu- 
tive and  other  officers,  8567. 
of  other  persons,  8568. 
of  preachers,  etc.,  allowed  when,  8547. 
VOID  — VOIDABLE,  meaning  of,  as  applied 

to  judgment,  2245  (188). 
VOLUMES, 
of  opinions  of  supreme  courts  requisites  of, 

1028. 
price  of,  1080. 

of  opinions  of  court  of  appeals,  1079. 
price  of,  1080. 

bound,  only,  to  be  taken  from  the  state  li- 
brary, 2821. 
VOLUNTARY  GUARDS,  provisions  regulat- 
ing, see  Index,  pp.  156,  157,  vol.  IL 
VOTE.    See  Elections;  Suffrage. 
counting,  in  local  option  elections,  8288. 
in  cases  of  impeachment,  how  taken,  8881. 
shall  be  by  ballot,  1698. 
VOTERS.    See  Elections;  Suffrage; 
who  are  not  qualified  as,  1687. 
who  are  qualified,  1688. 
shall  vote  where,  1689-1691. 
challenge  of,  how  made,  1692. 
privileged  from  arrest,  etc.,  1756. 
<<citisen,"  in  local  option  petition^  equiva- 
lent to,  8227  (5). 
iurors  must  be  qualified,  8010.   • 
ury  commissioners  must  be,  8017. 
electors  for  president,  etc.,  must  be  quali- 
fied, 1760. 
privileged  from  arrest,  except,  etc.,  1756. 
VOUCHERS,  of  counties,  to  be  filed  in  clerk's 
office,  979. 
county  treasurer  shall  accompany  his  ac- 
counts with,  975. 
shall  be  cancelled,  when,  976. 
commissioners'  court  shall  examine,  978  • 
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Weights  and  Measures. 


TOUCHEBS — Continued, 
district  Jadge  shall  appoint  committee  to 

•zamiB«9  ele.,  980. 
duty  and  report  of  8nch  committee,  981-2. 
lor  pay  of  reporters  of  supreme  coort,  1081. 
and  wager  of  battle  repealed*  1447. 
auHial  account  of  guardian  to  be  proved  by, 

efec.»  2605. 
final  account  of  guardian  to  be  proved  by, 

etc.,  2690. 
final  settlement  of  executori  etc.,  to  be  ao* 

companied  by,  2186. 

W. 

WA^B  OF  BATTLE, 
repealed,  1447. 
of  law,  repealed,  1447. 
WAGES,  of  railroad  employees,  cannot  be  re- 
duoed  without  notice,  4259a. 
penalty  for  not  paying  promptly,  42596. 
for  personal  services,  exempt   when,  2885- 

2387. 
not  subject  to  garnishment,  when,  218. 
WAGON,  labor  may  be  exchanged  for  use  of, 
on  public  road,  4421. 
exempt  from  forced  sale,  when,  2885. 
WAIVER, 
of  diligence  of  holder  of  note,  etc.,  cannot 

be  proved  by  parol  evidence,  268. 
of  the  issuance  or  service  of  process,  1240. 
of  right  to  administer,  etc.,  on  an  estate,  1868. 
WALKER  COUNTY, 
apportionment  of,  see  pp.  40-48,  vol.  I. 
boundaries  of,  see  pp.  252,  258,  vol.  L 
land  district  of,  see  Index,  pp.  859,  860, 

vol.  II. 
exempt  from  Bto<^  law,  art.  4659. 
WALLER  COUNTY, 
apportionment  of,  see  pp.  40-48,  vol  I. 
boundaries  of,  see  pp.  252,  258,  voL  I. 
land  district  of,  see  Lidex,  pp.  859,  860, 
vol.  U. 
WAR. 
law  of  limitation  suspended  during  the  late 
civil,  8215. 
WARDS.    8ee,.Quardian  and  Ward. 
of  cities  and  towns,  changing  boundaries, 
bow,  482* 
WARD  COUNTY, 
apportion ment  of,  see  pp.  40-48,  vol.  I. 
boundaries  of,  see  pp.  252, 258,  vol.  I. 
land  district  of,  see  Index,  pp.  859,  860, 
vol.  II. 
WAREHOUSEMEN,  liability  of  carriers  as, 
281. 
railroad  companies  liable  as,  when,  281  (1) . 
liability  for  want  of  ordinary  care,  281  (2). 
burden  of  proof  in  action  against,  281  (8). 
evidence  in  action  against,  2245  (86). 
WARRANT  OF  ATTORNEY, 
to  confeBS  judgment  to  be  filed  and  noted, 
1848,  1619. 
WARRANTOR, 
in  action  of  trespass  to  try  title,  may  be 
made  party,  4788. 
how  served,  4788  (1). 
must  defend,  4788  (2). 
judgment  as  to  title,  binding   on,  when, 

2245  (155). 
may  be  mide  a  party  in  action  of  trespass  to 
try  title,  4788. 
WARRANTS, 
of  county,  see  Claims  Against  County, 


WARRANTS — Continued. 

issuance  and  attestation  of,  986. 

DMy  be  issued  by  'dties  and  towns  for  cur- 
rent expenses,  427. 
fees  for    issuing    by    state    departmentt 

2874a. 
on  treasurer,  by  whom  and  how  drawn,  2746 

and  2745a. 
shall  be  numbered,  etc.,  2746. 
duplicate  for,  may  be  issued,  when,  2747. 
pre-reqnisit6s  to  issuance  of,  2748. 
shall  be  recalled,  when  and  how,  2749. 
report  of,  made  when  and  how,  2750. 
drawn  by  comptroller,  paid  how,  2767. 
duty  of  state  treasurer  in  relation  to,  2766-7. 
to  convey  lunatic  to  asylum,  117. 
WARRANTY,  in  insurance,  what  is,  2970  (16). 
not  impaired  by  decree  of  partition,  3482. 
form  of  deed  with  general,  552. 
covenant  of  may  or  may  not  be  inserted, 

558. 
not  limited  by  estate  conveyed,  558  (1). 
not  limited  by  succeeding  covenant,  553  (2). 
effect  of,  in  exchange  of  lands,^558  (8). 
measure  of  damages  in  action  on,  553  (4), 

(«•  (6). 
in  action  for  breach  of,  recital  in  deed  evi- 
dence, when,  2245  (87). 
WASHINGTON  COUNTY, 
apportionment  of,  see  pp.  40-48,  vol.  L 
boundaries  of,  see  pp.  252,  258,  vol.  I. 
land  district  of,  see  Index,  pp.  859, 860,  v.  II. 
exempt  from  stock  law,  art.  4659. 
WASTE, 
committed  on  public  school  luids,  how  pun- 
ished, 4075. 
property  liable  to,  levied  on  under  attadi- 

ment,  sold  when,  171. 
proceedings  in  such  case,  172. 
sale  and  return  of  sale  in  such  case,  178-4 
property  of  an  estate,  liable  to,*shall  be  sold» 

2068. 
property  of  ward  liable  to,  shall  be  sold, 

2570. 
venue  of  suits  to  stay  or  prevent,  1198. 
WATCHMEN,  of  public  buildings  and  grounds, 

duties  and  powers  of,  d675<f . 
WATER,  of  cities  and   towns,  regulated  by 

council,  874. 
WATER  CORPORATIONS.    See  Deep  Wafer 

Corporations:  see  629, 680. 
WATER-COURSE,   when   a    boundary  line, 

venue  of  suit,  1199. 
railway  may  be  constructed  across,  4170. 

not,  when  navigable,  4172. 
navigable,  defined,  4172  (1). 
WATERWORKS,  tax  for  construction,  in  cities 

and  towns,  425c 
WEAPONS,  regulation  of  carrying  by  cities 

and  towns,  881. 
WEARING  APPAREL,  exempt,  when,  2887. 
WEBB  COUNTY, 
apportionment  of,  see  pp.  40-48,  vol.  I. 
boundaries  of,  see  pp.  252,  258,  vol.  I. 
land  district  of,  see  Index,  pp.  859, 860,  vol. 

II. 
WEIGHERS,  PUBLIC.     See  Public  Weighers. 
WEIGHTS  AND     MEASURES.     See   Pvbtic 

Weighers, 
legal  standard,  4848. 
legal  number  of  pounds  per  bushel  of  wheat, 

etc.,  4848a. 
governor  to  procure  standards,  4849. 

to  furnish  copies  tb  counties,  4850. 
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WEIGHTS  AND  MEASURES  —  Continnea. 
coQnties  to  pay  for  copies  of  standards  of, 

4851. 
licenses  to  make  and  vend,  4852. 
testing  and  stamping,  4853. 
false,  4854. 
private  informer  may  recover,  when,  4855. 
forfeiture  merely  cnmnlative,  4856. 
WHABTON  COUNTY, 
apportionment  of,  see  pp.  40-48,  vol.  L 
bonndaries  of,  see  pp.  262,  253,  vol.  I. 
land  district  of,  see  Index,  pp.  859,  860, 

vol.  n. 
exempt  from  stock  law,  art.  4659. 
WHEAT,  six^  poonds  in  legal  bnshel,  4848a 


WHEELER  COUNTY, 
apportionment  of,  see  pp.  40-43,  vol.  I. 
boandaries  of,  see  pp.  252,  258,  vol.  I. 
land  district  of,  see  Index  pp.  359,  360,  vol. 

II. 
exempt  from  stock  law,  art.  4659. 
WHITE  BEANS,  sixty  pounds  in  legal  bnshel, 

4848a,  §  1. 
WICHITA  COUNTY, 
apportionment  of,  see  pp.  40-43,  vol.  L 
bonndaries  of,  see  pp.  252,  253,  vol.  I. 
land  district  of,  see  Index,  pp.  359,  860,  vol. 
II. 
WIDOW.    8u  AdmUUsirtUtonf  Index,  pp.  655- 

663,  vol.  I. 

WIFE.    See  Husband  and  Wife, 
See  Index,  pp.  889, 890,  vol.  I. 
WILBARGER  COUNTY, 
apportionment  of,  see  pp.  40-43,  vol.  I. 
boundaries  of,  see  pp.  252,  253,  vol.  I. 
land  district  of,  see  Index,  pp.  859,  360,  vol. 
II. 
WILD  ANIMALS,  amount  payable   for  the 

killing  of,  4561a. 
WILD  CAT,  amount  payable  for  the  killing  of, 

4561a. 
WILL.    See  Eetates  of  Decedents. 
provisions  as  to  mining,  etc.,  see  Index,  p. 

664,  vol.  IL 

see  Index,  pp.  662,  663,  vol.  L 
operates  as  conveyance,  when,  548a. 
suit  to  contest,  brought  when,  3213. 
suit  to  set  aside  for  forgery,  brought  when, 

3214. 
ancient,  admitted  without  proof,  when,  2245 

(95). 
action  to  contest,  barred,  when,  3213. 
In  case  of  forgery,  etc.,  of  action,  accrues, 

when,  3214. 
persons  withholding,  may  be  attached,  1807. 
WILLIAMSON  COUNTY, 
apportionment  of,  see  pp.  40-43,  voL  I. 
boundaries  of,  see  pp.  252,  253,  vol.  I. 
land   district  of,  see  Index,   pp.   359,  360, 

vol.  n. 
exempt  from  hide  inspection,  art.  4659. 
WILSON  COUNTY, 
apportionment  of,  see  pp.  40-43,  vol.  I. 
boundaries  of,  see  pp.  252, 258,  vol.  I. 
land  district  of,  see  Index,  pp.  359,   360, 
vol.  II. 
WINKLER  COUNTY. 
api>ortionment  of,  see  pp.  40-43,  vol.  h 
boundaries  of,  see  pp.  252,  253,  vol.  I. 
land   district   of,    see  Index,  pp.  359,  360, 
vol.  II. 
WISE  COUNTY, 
apportionment  of,  see  pp.  40-43,  vol.  I. 


WISE  COUNTY— Continued, 
boundaries  of,  see  pp.  252,  253,  vol.  I. 
land  district  of,  see  Index,  pp.  359,  860^ 

vol.  n. 
exempt  from  stock  law,  art.  4659. 
WITNESS. '  See  Evidence,  Index,  pp.  738-746,. 

vol.  I. 
to  wlU,  attestation  of,  4859. 

"credible ''defined,  4859  (1). 

may  sign,  how,  4859  (2,  3). 

bequests  to,  void,  when,  4872,  4878. 
may  be  snbpodnaed,  etc.,  to  prove  execution 

of  deed,  4823. 
'    may  be  recalled  by  jury,  1309. 
may    be  examined  after  evidence  closed,. 

1298. 
deposition  of,  may  be  read  by  jury,  1310. 
requisites  of  subpcena,  1444. 
fees  of,  party  summoning,  liable  for,  1420 

(2). 
taxed  when,  1423. 
attendance,  how  enforced  in  forcible  entiy 

and  detainer,  2449. 
inhabitants  of  county  may  be  in  suits  by  or 

against  county,  678. 
judge  may  have  recalled,  when,  IB09. 
disqualified  to  serve  as  a  juror,  when,  3012. 
testimony  of,  in  will  case  reduced  to  writ- 
ing, 1858. 
WOLF,  amount  payable  for  killing  of,  etc^ 

4561a. 
WOMAN.    See  Married  Woman. 
WOOD  COUNTY. 
appoitlonmeDt  of,  see  pp.  40-43,  vol.  I. 
boundaries  of,  see  pp.  252,  253,  vol.  I. 
land  district  of,  see  Index,  pp.  359,  360^ 

vol.  n. 
exempt  from  stock  law,  art.  4659. 
WOOL-GROWING  INTERESTS,   inspection,. 

etc.,  of  sheep,  4876a,  §§  1-15. 
WORDS,  definition  of,  when  used  in  statutes, 

8140,  and  notes. 
WORDS   AND   PHRASES.    See  Definitions; 

Various  Words. 
**  may  institute  suit  in  proper  court,"  3140^ 

note  3. 
« three  days  of  grace,"  in  art  276,  3140, 

note  4. 
WORK,  on  public  roads,  persons  lialde  to,  etc., 

see  Index,  pp.  517,  518,  vol.  II. 
WORKHOUSE,  provisions  for  by  cities  and 

towns,  409. 
to  be  established  by  commissioners'  court, 

8585. 
control  and  management  of,  8588  and  3589. 
overseers  and  gnuiKls  may  be  employed,  8590. 
WORK  OXEN.    See  Estra^s. 
two  yoke  of,  exempt  to  family  from  forced 

sale,  2335. 
WRECK-MASTERS, 
appointment  of,  4877. 
bond  and  oath,  4878. 
duties,  4879. 

controlled  by  pilot  commissioners,  4880. 
to  take  possession  of  wrecked  property,  4881. 
records  of,  4882,  4883. 
fees  and  perquisites,  4383. 
special  duty  to  prosecute,  4885. 
WRECKED  COTTON,  to  be  advertised,  4886. 
to  be  delivered  to  owner,  4887. 
to  be  sold,  when,  4888. 
proceeds  of  sale  of,  4889. 
county  clerk  to  act  when,  4890. 
suspected,  warrant  to  issue,  4891. 


54— Tex.  Civ.  Stat.,  vol.  II. 
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WBTTS.     8e9  AppeaU;    CUaUon;    Proce$$; 

WrU  of  Error. 
of  attachment,  see  Index,  pp.  109-111,  toL  I. 
of  garnishment,  Ibid. 
of  oerUorarit  see  Index,  p.  145,  yol.  I. 
of  habeoi  eorpui^  issued  by  court  of  appeals, 

1069. 

granted  by  Judge  of  criminal  court,  1498. 
of  error,  allowed  from  Judgment  of  district 

court,  298. 

in  case  of  escheat,  1781. 

practice  as  to,  see  Index,  pp.  478,  et  teg., 
vol.  I. 
of  injunction,  see  Index,  p.  25,to1.  II. 
of  certiorari  to  Justice's  court,  299,  817. 
issued  by  mayor  or  recorder  of  city,  etc., 

may  be  executed  where,  480. 
supreme  court,  etc.,  may  issue,  what,  1012. 
court  of  appeals  may  issue,  what,  1069. 
of  election,  1681-^. 
of  seizure,  in  escheat  case,  1780. 
of  restitution  in  forcible  entry,  etc.,  2453-4, 

2462. 
of  restitution,  by  whom  issued  and  served, 

2462. 
to  volunteer  guards  in  case  of  riot,  etc., 

8881-2. 
of  possession  not  to  issucy  unless,  etc.,  when, 

4817. 
from  supreme  court,  how  tested,  1056. 
from  district  and  county  courts,  requisites 

of,  1488. 
WRIT  OF  INQUIRY, 
awarded  on  demand  of  Jury  by  defendant, 

1286. 
WRTTB. 
juror  must  be  able  to,  8010. 
exceptions  to  such  requirements,  8011. 
Jury  commissioners  must  be  able  to,  8017. 
WRIT  OF  PARTITION,  when  and   how  is- 
sued, 8469,  2110, 2111. 
service  of,  how  made,  8471. 
returnable  when,  etc.,  8478. 
WRIT    OF    POSSESSION,   awarded  when, 

1840a. 
in  trespass  to  try  title,  4808 
WRIT  OF  SEQUESTRATION, 
by  whom  and  for  what  causes  issued,  4489. 
bond  for,  4492. 

may  Issue  when  claim  is  not  due,  4498. 
requisites  of,  4494. 
WRITTEN,  or  «ln    writing,"  meaning  of, 

8140<8). 


WRITTEN  AGREEMENT, 
proof  of,  etc.,  see  Index,  pp.  788-746,  voK 

actions  on,  brought  when,  8205. 
WRITTEN  INSTRUfifENTS. 
bills,  notes,  etc,  provisions  as  to,  262-276- 
see  Index,  pp.  129,  180,  vol.  I. 
WRITING, 
conveyance  of  real  estate  must  be  Id,  548. 
certain    contract,    etc.,   void,    unless    in, 

2464. 
«<  written  "  or  «« in  writing  "  includes  what, 

8140. 
where  contract,  etc.,  is  in,  barred  by  Urn* 

itatlon,  when,  8205. 
acknowledgment  to  take   case  out  of  11m* 

itatlon  must  be  in,  8219. 
proof  of,  to  instruments  for  record,  4817. 
will  must  be  in,  except,  etc.,  4859. 
will  wholly  written  by  testator,  4860. 
revocation  of  writtei^  will,  must  be  in,  etc., 

4861. 

T. 

TEAR.    Sse  FUeal  Tear. 

means  a  calendar  year,  8140  (11). 

scholastic,  8708. 

fiscal,  2486-9. 
YOAKUM  COUNTY. 

apportionment  of,  see  pp.  40-43,  vol.  I. 

boundaries  of,  see  pp.  252,  258,  vol.  I. 

land  district  of,  see  Index,  pp.  859,  860, 
vol.11. 
.YOUNG  COUNTY. 

apportionment  of,  see  pp.  40-48,  voL  I. 

boundaries  of,  see  pp.  252,  258,  vol.  I. 

land  district  of,  see  Index,  pp.  859,  860, 
VOL  II. 

exempt  from  stock  law,  art.  4659. 


Z. 

ZAPATA  COUNTY. 

apportionment  of,  see  pp.  4<V-43,  voL  L 

boundaries  of,  see  pp.  252,  258,  vol  I. 

land  district  of,  see  Index,  pp.  859,  36G, 
vol.  IL 
ZAVALA  COUNTY. 

apportionment  of,  see  pp.  40-48,  vol.  I. 

boundaries  of,  see  pp.  252,  258,  vol.  I. 

land  district  of,  see  Index,  pp.  859,  860, 
vol.  U. 
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